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A  TREATISE 


LAW  OF  MUNICIPAL  CORPORATIONS. 


CHAPTER  XV. 

CORPORATE  PROPERTY. 

§  556  (427).  Corporate  Capacity  in  the  Roman  Iiavr.  — We  have 
next  to  consider  the  pmvers  of  municipal  carporations  in  respect  of 
taking,  holding,  and  alienating  property}  The  history  of  the  capacity 
of  such  corporations  to  acquire  and  hold  property  is  so  clearly 
given  by  Mr.  Justice  Campbell,  in  his  learned  judgment  in  the 
great  McDonough  Will  Case,^  in  the  Supreme  Court  of  the  United 
States,  that  it  fittingly  serves  as  an  introduction  to  the  more  special 
discussion  and  treatment  of  the  subject.  "  The  Roman  jurispru- 
dence," he  observes,  "  seems  originally  to  have  denied  to  cities 
a  capacity  to  inherit,  or  even  to  take  by  donation  or  legacy.  They 
were  treated  as  composed  of  uncertain  persons,  who  could  not  per- 
form the  acts  of  volition  and  personalty  involved  in  the  acceptance 
of  a  succession.  The  disability  was  removed  by  the  Emperor  Adrian 
in  regard  to  donations  and  legacies,  and  soon  legacies  ad  ornatum 
civitatis  and  ad  honorem  civitatis  became  frequent.  Legacies  for 
the  relief  of  the  poor,  aged,  and  helpless,  and  for  the  education 
of  children,  were  ranked  of  the  latter  class.     This  capacity  was  en- 

^  The  extent  of  legislative  authority  over         2  McDonough  "Will  Case,  15  How.  367, 

the  property  of  municipal  and  public  cor-  403  (IS.'iS).    The  nature  o^  Mr.  McDon- 

porations  has  been  considered  in  a  previ-  ough's  will,  in  favor  of  t*  a  cities  of  New 

ous  chapter  (chap.  iv.).     The  liabiHties  of  Orleans    and    Baltimore    will    be    found 

such  corporations  in  respect  of  property  stated  further  on  in  th     chapter.      Sec 

owned  by  them  is  treated  of  in  a  subse-  569. 
qaent  chapter.    Chap.  zxiiL  sec.  985  et  seq. 
VOL.  U.  —  1 
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larged  by  the  Christian  emperors,  and  after  the  time  of  Justinian 
there  was  no  impediment.  Donations  for  charitable  uses  were  then 
favored ;  and  this  favorable  legislation  was  diffused  over  Europe  by 
the  canon  law,  so  that  it  became  the  common  law  of  Christendom."  ^ 

§  557  (428).  Subsequent  Modification  in  Europe ;  Statutes  of 
Mortmain.  — "  When  the  power  of  the  clergy  began  to  arouse  the 
jealousy  of  the  temporal  authority,  and  it  became  a  policy  to  check 
their  influence  and  wealth,  —  they  being,  for  the  most  part,  the 
managers  of  the  property  thus  appropriated, —  limitations  upon  the 
capacity  of  donors  to  make  such  gifts  were  first  imposed.  These 
commenced  in  England  in  the  time  of  Henry  III. ;  but  the  learned 
authors  of  the  history  of  the  corporations  of  that  realm  afiirm  that 
cities  ivere  not  included  in  them,  *  perhaps  upon  the  ground  that  the 
grants  were  for  the  public  good ; '  and  although  '  the  same  effect 
was  produced  by  the  grant  in  perpetuity  to  the  inhabitants,  .  .  . 
the  same  practical  inconvenience  did  not  arise  from  it,  nor  was  it  at 
the  time  considered  a  mortmain.^  ...  A  century  later  there  was  a 
direct  inhibition  upon  grants  to  cities,  horoitghs,  and  others,  which  have 
perpetual  commonalty'  and  others,  '  which  have  offices  perpetual,' 
and  therefore  '  be  as  perpetual  as  people  of  religion.'  The  English 
statutes  of  mortmain  forfeit  to  the  king  or  superior  lord  the  estates 
granted,  which  right  is  to  be  exerted  by  entry  ;  a  license,  therefore, 
from  the  king  severs  the  forfeiture.  The  legal  history  of  the  Con- 
tinent on  this  subject  does  not  materially  vary  from  that  of  Eng- 
land. The  same  alternations  of  favor,  encouragement,  jealousy, 
restraint,  and  prohibition  are  discernible.  The  Code  Napoleon, 
maintaining  the  spirit  of  the  ordinances  of  the  monarchy,  in  1731, 
1749,  1762,  provides  *  that  donations,  during  life  or  by  will,  for  the 
benefit  of  hospitals  of  the  poor  of  a  commune,  or  of  establishments 
of  public  utility,  shall  not  take  effect,  except  so  far  as  they  shall 
be  authorized  by  an  ordinance  of  the  government.'  The  learned 
Savigny,  writing  for  Germany,  says :  '  Modern  legislation,  for  rea- 
sons of  policy  or  political  economy,  has  restrained  conveyances  in 
mortmain,  but  those  restrictions  formed  no  part  of  the  common 
law.'  The  laws  of  Spain  contained  no  material  change  of  the 
Eoman  and  ecclesiastical  laws  upon  this  subject." 

§  558  (429).  These  Restrictions  not  in  Force  in  this  Country.  — 
•'  This  legislation  of  Europe  was  directed  to  check  the  wealth  and 

1  ^e  ante,  sees.  3,  8  a,  as  to  the  prop-  acquire,  take,  and  hold  property  for  the 

erty  rights  of  municipal  corporations   in  benefit  of  the  incorporated  community, 
the  Roman  law,  and  as  to  the  necessity  of         ^  Mereweth.  &  Steph.  Hist.  Corp.  489, 

such  corporations  having  the  capacity  to  702. 
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influence  of  juridical  persons  who  had  existed  for  centuries  there, 
some  of  whom  had  outlived  the  necessities  which  had  led  to  their 
organization  and  endowment.  Political  reasons  entered  largely 
into  the  motives  for  this  legislation, — reasons  which  never  ex- 
tended their  influence  to  this  continent,  and  consequently  it  has 
not  been  introduced  into  our  systems  of  jurisprudence."  ^ 

§  559  (430).  Result  of  Legislation  in  Europe.  — "  The  precise 
result  of  the  legislation  is  that  corporations  there  (in  England,  and 
Europe  generally),  with  the  capacity  of  acquiring  property,  must 
derive  their  capacity  from  the  sovereign  authority,  and  the  practice 
is  to  limit  that  general  capacity  within  narrow  limits,  or  to  subject 
each  acquisition  to  the  revisal  of  the  sovereign."^ 

§  560  (431).  Grants  to  Unincorporated  Commnnities ;  Definite 
Grantee.  —  It  is  a  settled  rule  of  the  common  law  that  a  gravi,  to  be 
valid,  must  be  to  a  corporation,  or  to  some  certain  person  named, 
who  can  take,  by  force  of  the  grant,  and  hold  either  in  his  own 
right  or  as  trastee.^  Therefore,  a  grant  by  an  individual  of  a  lot 
of  land  to  "  the  people  of "  a  specified  county,  not  incorporated,  is 
void.*  So  a  reservation  in  a  deed,  in  favor  of  the  inhabitants  of  an 
unincorporated  place,  is  invalid.^     But  a  grant  by  the  state  or  by 

1  2  Kent  Com.  282,  283;   WHcker  t>.  iS^ic,  C.  J.,  delivering  the  opinion, — that 

Hume,  14  Bear.  509 ;  see,  also,  Chambers  this  was  a  eonlinuanci,  and  not  a  dissolu- 

V.  St.  Louis,   29  Mo.   543,   575,  and  re-  tion  or  suspension,  of  the  corporation  of 

marks  of  Scott,  J.  1772  [see  anie,  chap.  viL  on  Dissolution 

'  Per  Mr.  Justice  Campbell,   McDon-  of   Corporations]  ;  that   the   bodies  were 

ongh  Will  Case,  15  How.  404—407.  public   corporations,    aggregate    and    not 

'  Co.    Litt.   Ba;  10  Co.  26  6/  Com.  sole,   with   perpetual   succession;  that   a 

Dig.  tit.   Capacity,  B.  1  ;   Shep.     Touch,  grant  to  them  of  real  estate  carried  the 

236.     "  It  is  a  general  rule,  that  corpora-  fee,  without  being,   to   their  successors  ; 

tions  must  take  and  grant  by  their  cor-  and  that  in  a  writ  of  right  they  can  count 

porate    name."     2    Kent   Com.    291.     A  only  upon  their  own  seizin  within  thirty 

corporation  aggregate  can  have  no  prede-  years  next  before  the  commencement  of 

cessor,  and  in   a  writ  of  right  can  only  the  action.     Boston  Overseers  of  the  Poor, 

count  on  its  own  seizin.      A  statute  of  v.  Sears,  22  Pick.  (Mass.)  122  (1839). 

1772,    in    Massachusetts,    provided    that  *  Jackson   r.   Cory,  8  Johns.   (N.  Y. ) 

twelve  persons  should  be  chosen  annually  385  (1811)  ;  Jackson  v.  HartweU,  lb.  422. 

by  the  inhabitants  of  the  town  of  Boston  5  Hombeck   v.    "Westbrook,    9  Johns;, 

as  overseers  of  the  X'oor,  and  they  were  (N.  Y.)  73  (1812).     See  reference  to  this 

duly  incorporated.     In  1822  the  town  of  case  and  Jackson  r.  Cory,  8  Johns.  (X.  Y.) 

Boston  was  changed  to  a  city,  the  act  pro-  385,  by  Satage,  C.    J.,  in  Js^orth  Hemp- 

viding  for  the  election  of  a  board  of  over-  stead  r.  Hempstead,  2  Wend.  (N.  Y.)  109, 

seers  for  the  city,  "  who  shall  have  all  the  133.    Although  a  deed  may  not  operate  as 

powers,  and  be  subject  to  all  the  duties,  a  grant,  because  of  a  want  of  legal  capacity 

now  by  law  appertaining  to  the  overseers  in  the  grantee  to  take,  yet  if  it  contains  a 

of  the  poor  for  the  town  of  Boston."     It  general  covenant  of  warranty  it  may  opcr- 

was  decided,  upon  great  consideration,  —  ate  by  way  of  estoppel.    Terrett  v.  Tayteii 
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the  sovereign  authority  having  the  right  to  create  corporations,  to 
one  or  more  persons  who  are  named  as  patentees,  for  themselves 
and  the  inhabitants  of  a  designated  town,  is  valid,  because  the 
grant  itself,  coming  from  this  source,  confers  a  capacity  to  take  and 
hold  the  lands  in  a  corporate  character. ^ 

§  561.  Corporate  Property;  Capacity  in  this  Country.  —  At  com^ 
mon  law,  prior  to  and  aside  from  the  Statutes  of  Mortmain,  corpora- 
tions, it  is  laid  down,  might,  in  the  absence  of  special  restraints, 
take,  hold,  and  alien  lands  for  any  purposes  not  inconsistent  with  those 
for  which  they  were  created.^  Such  is  not  and  cannot  be,  we  think, 
the  rule  in  this  country.  Here  all  corporations  are  created  by  the 
legislature.  They  have  such  powers  only  as  the  legislature  ex- 
pressly confers,  and  such  as  are  necessarily  or  fairly  incident  to  the 
express  powers,  which  would  include  such  as  are  absolutely  essen- 
tial to  the  declared  objects  of  the  corporation.^  The  same  doctrine 
applies  to  and  measures  the  corporate  capacity  in  respect  of 
property.  The  principles,  therefore,  which  apply  to  the  capacity  of 
a  corporation  in  this  country  in  respect  of  acquiring  and  holding 
property  seem  to  the  author  to  be  plain.  In  the  absence  of  express 
prohibitory  statutes,  or  of  statutes  which  in  terms  confer  and  limit, 
and  therefore  define  and  measure,  the  power,  the  capacity  to  ac- 
quire and  hold  property,  real  or  personal,  must  be  fairly  incidental 
to  some  power  expressly  granted  or  absolutely  indispensable  to  the 
declared  purposes  of  the  corporation.  Any  greater  right  than  this 
is  not  only  not  granted,  but  is  impliedly  denied.  The  sound  and 
true  doctrines  on  this  subject  in  this  country  are,  it  is  believed,  those 
that  are  laid  down  in  this  and  in  the  three  succeeding  sections. 

9  Cranch  (U.  S.),  43,  52,  53  ;   Mason  v.  ing  the  municipal  corporation  to  be  dis- 

Muncaster,  9  Wheat.  445.     As  to  grants  solved,  upon  its  property  rights  and  upon 

and  devises  for  charitable  purposes,   see  the  rights  and  remedies  of  creditors.     See 

infra,  sec.   567,  et  seq.  ante,  chap.  vii.     Property  may  be  granted 

^  North  Hempstead  v.  Hempstead,    2  to  a  municipal  corporation  tipon  condition. 

Wend.  (N.  Y.)  109,  133  (1828)  ;   and  see  and  upon  its  failure  to  comply  with  the 

also,   Denton   v.   Jackson,   2  Johns.   Ch.  condition,    the    title   will    revert    to  the 

(N.  Y.)  320  ;  People  v.  Schermerhom,  19  gi-antor,  as  in  cnse  of  a  similar  grant  to 

Barb.   540,   555  ;  Goodell  v.  Jackson,  20  an   individual.     Clark  v.    Brookfield,   81 

Johns.  (N.  Y.)  706  ;  Jackson  v.  Leroy,  5  Mo.  503. 

Cow.  (N.  Y.)  397  ;  Bow  v.  Allentown,  34         ^  1  Wash,  Real  Prop.  {4th  ed.)  50,  pi. 

N.  H.  351,  372.     The  right  of  a  municipal  26  ;  Sutton  v.  Cole,  3  Mass.  239  ;  1  Blacks, 

corporation  to  its  grants  of  property  is  not  Com.  475,  478  ;  1  Kyd,  108. 
destroyed  by  a  change  of  its  name  and  an         ^  Ante,   sees.    89-92,  and  cases   there 

enlargement  of  its  territory  and  a  recon-  cited.    For  the  public  policy  which  under- 

struciion  of  its  powers.     Girard  v.  Phila-  lies  the  principles  of  construction  stated 

delphia,  7  Wall.  1  ;  ante,  sec.  85  ;   chap,  in  the  text,  ns  applied  to  corpoi-ntions  tak- 

vii.  sees.  171-173.    Effect  of  absolute  re-  ing  and  holding  Innds,  see  Thompson  v. 

peal  of  municipal  charter,  and  of  declar-  Waters,  25  Mich,  214. 
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§  562  (432).  Same  subject.  —  The  English  statutes  of  mortmain 
are  not  in  force  in  this  country,  unless  by  virtue  of  express  legis- 
lation to  that  effect ;  ^  and  consequently  a  municipal  corporation 
has  the  common  law,  or  more  accurately,  perhaps,  the  implied  power, 
unless  restrained  by  charter  or  statute,  to  purchase  and  hold  all 
such  real  estate  as  may  be  reasonably  or  fairly  necessary  to  the 
proper  exercise  of  any  power  specifically  granted,  or  essential  to 
those  purposes  of  municipal  government  for  which  it  was  created.^ 
This  power  may  be,  and  indeed  often  is,  conferred  in  terms  ;  but  it 
may  result,  in  the  absence  of  express  provision,  as  a  reasonable  or 
necessary  incident  to  powers  specifically  granted.  To  illustrate  the 
last  proposition :  Power  is  given  to  a  city  to  "  establish  markets," 
that  is,  public  places  for  the  sale  of  commodities.  To  establish  such 
place,  ground  is  necessary.  A  market-house  on  the  public  streets, 
or  on  the  public  square,  would  be  a  nuisance.  It  could  not  be 
erected  or  established  upon  private  property  without  consent  or 
grant.  Thus,  by  this  course  of  reasoning,  the  result  is  reached  that 
power  "  to  establish  a  market "  reasonably,  if  not  necessarily,  implies 
or  carries  with  it  the  power  to  acquire  by  lease  or  purchase  the 
requisite  site.  Such  an  authority  could  not  probably  be  deduced 
from  the  words  "  to  regulate  markets,"  because  the  words  "  to  regu- 
late" "naturally,  if  not  necessarily,  presuppose  the  existence  of 
the  thing  to  be  regulated."  ^ 

1  Perin  V.  Carey  (charitable  devise  to  204  (1831);  Perin  r.  Carey,  supra;  State 

Cincinnati),  24  How.  465  (1860);  Darid-  v.    Brown,    27   N.   J.    L.    13;   Davidson 

sou   College  r,   Chambers's   Executors,  3  College  v.  Chambers's  Executors  (full  dis- 

Jones  £<],.  (N.  C.)  253  (1857)  ;   2  Kent  cussion),  3  Jones  Eq.  (N.  C.)  253  ;  Page 

Com.  282,  283 ;  Chambers  v.  St.  Louis,  29  v.  Heineberg,  40  Vt.  81  ;  State  r.  Madi- 

Mo.  543,  575,  per  Scott,  J.  ;  Washb.  Real  son,  7  Wis.  688  ;  Louisville  r.  Common- 

Property  (4th  ed.),  76;  Downing  v.  Mar-  wealth,   1  Duvall  (Ky.),   295;    Leeds  r. 

shall,  23  N.  Y.  392  ;   Page  t.  Heineberg,  Richmond,  102  Ind.  372.     Implied  or  ex- 

40  Vt.  81.     The  English  statutes  of  mort-  press  restrictions  on  the  right  to  take  and 

main  have  never  been  in  force  in  Wiscon-  hold  real  estate  are  not,  in  this  country, 

sin.     Dodge  v.   Williams,    46   Wis.    70  ;  construed  in  a  spirit  of  hostility  and  jeal- 

Gould  V.  Taylor  Orphan  Asylum,  11.  106.  ousy.     Per  Scott,  J.,  in  Chambers  v.  St. 

They  do   not    extend    to    Massachusetts.  Louis,  29  Mo.  543,  573,  576 ;    Pacific  R. 

Jackson  v.  Phniips,  14  Allen,  591.  R.  Co.  v.  Seely,  45  Mo.  212  ;  Coleman  v. 

«  Ketchum  v.  Buffalo,  14  N.  Y.  356,  San  Rafael  Turnpike  Co.,  49  Cal.  517.    In 

360   (1856),  per  Selden,   J.  ;   Rensselaer,  Nebraska,   see   Root   v.  Shields,   Woolw. 

&c.  R.  R.  Co.  V.  Davis,  43  N.  Y.  137  ;  2  C.  C.  340. 

Kent  Com.  281 ;  Co.  Litt.  44  a,  300  6  ;  1  »  Ketchum  v.  Buffalo,  14  N.  Y.  356 

Kyd  on  Corp.  76,  78,  108,  115  ;   State  v.  (1856).    See,  also,  Peterson  v.  Mayor,  &c., 

Mansfield  Comm'rs,    23    N.   J.   L.    510  ;  of  Xew  York,  17  N.   Y.    449,  revei-sing 

NicoU  r.  N.  Y.  &  E.  R.  R.  Co.,  12  N.  Y.  s.  c.  4  K  D.  Smith,  413  (1858)  ;  Le  Cou- 

(2  Kern.)  121,  127  ;  McCartee  v.  Orphan  teulx  v.    Buffalo,  33  N.    Y.  333  (1865). 

Soc.  of  X.  Y.,  9  Cow.  437  ;  Peru  Iron  Co.,  An   act  of  the   legislature   of  California 

In  re,  7  Cow.  540,  552  ;    Reynolds'  Heirs  authorized  a  municipal  corporation  to  enter 

V.  Stark  County  Comm'i-s,  kc,   5  Ohio,  into  a  contract  to  supply  water  to  a  city. 
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§  563  (433).  Same  subject.  —  The  charter  or  other  legislates  act 
is  the  source  of  power  in  respect  to  the  property  rights  of  the  cor- 
poration. If  the  charter  be  silent,  the  implied  power  exists,  at 
least  to  the  extent  just  stated,  to  acquire,  hold,  and  alienate  or  dis- 
pose of  property.  But  it  is  not  unusual  for  the  charter  to  grant  the 
power  and  to  fix  its  limits.  Where  this  is  done,  the  terms  and  pur- 
pose of  the  grant  determine  the  nature,  extent,  and  limitations  of 
the  power,  the  charter  being  construed,  of  course,  in  the  light  of  the 
general  legislation  of  the  State.  And  general  authority  to  purchase 
and  hold  property  should,  doubtless,  be  construed  to  mean  for  pur- 
poses authorized  by  the  charter,  and  not  for  speculation  or  profit.^ 


also  machinery  and  pipes  ;  this  was  held 
not  to  authorize  the  municipal  authorities 
to  purchase  a  site  upon  which  to  erect  the 
water-works.  People  v.  McCliutock,  45 
Cal.  11  (1872). 

1  Bank  of  Michigan  v.  Niles,  1  Doug. 
(Mich.)  401;  Davidson  College  v.  Cham- 
bers's Executors,  3  Jones  Eq.  (N.  C.)  253 
(1857)  ;  State  Bank  v.  Brackeuridge,  7 
Blackf.  (Ind.)  395  (1845)  ;  ante,  chaps,  v., 
vi.,  xii.,  xiv.  With  reference  to  the  power 
of  corporations  to  fake  aiid  hold  real  estate, 
they  have  been  classified  in  an  opinion  in 
the  Supreme  Court  of  Indiana  as  follows  : 
First.  Those  whose  charters,  or  laws  of 
creation,  forbid  that  they  should  acquire 
or  hold  real  estate.  Such  corporations 
cannot  take  and  hold  real  estate,  and  a 
deed  or  devise  to  such  a  corporation  can 
pass  no  title.  Second.  Those  whose  char- 
ters, or  laws  of  creation,  are  silent  as  to 
whether  they  may  or  may  not  acquire  or 
hold  real  estate.  In  such  a  case,  if  the 
objects  for  which  the  corporation  is  formed 
cannot  be  accomplished  without  acquiring 
and  holding  real  estate,  the  power  so  to 
do  will  be  implied.  Third.  Those  whose 
charters,  or  laws  of  creation,  authorize 
them,  iu  some  cases,  and  for  some  pur- 
poses, to  take  and  hold  the  title  to  real 
estate.  Fourth.  Those  whose  charters,  or 
laws  of  creation,  confer  upon  them  a  gen- 
eral power  to  acquire  and  hold  real  estate. 
Corporations  thus  empowered  may,  it  is 
said,  take  and  hold  real  estate  (for  cor- 
porate purposes)  as  fully  as  natural  per- 
sons. Counties  are  quasi  corporations, 
and  fall  within  the  third  class  above  men- 
tioned, and  in  some  cases,  and  for  some 
purposes,  are  authorized  to  take  and  hold 


title  to  real   estate.      They  are  in  this 
State  expressly  empowered  to  acquire  and 
hold  title  to  real  estate  for  a  location  for 
county  buildings  and  for  a  poor-farm,  and 
there  may  be  other  instances.     Hayward  et 
al.  V.  Davidson  et  al,  41  Ind.  212  (1872). 
A  special  provision  in  a  charter,  author- 
izing the  corporation   to   take  and   hold 
real   estate    by   purchase,   was   construed 
as  meaning  that  it  may  do  this,  subject 
to  the   restrictions   created   by    the   gen- 
eral statutes  of  the  State  relating  to  this 
matter.     McCartee  v.  Orphan  Asylum  So-' 
ciety,  9  Cow.  (N.  Y.)  437  (1827).    Where 
power  to   purchase  exists,   the  municijjal 
corporation  has  the  incidental  power  to 
secure  the   purchase-money  by  mortgage 
of   the    property    purchased.       Edey    v. 
Shreveport,  26  La.  An.  636  (1874).   Char- 
ter and   general  law   construed  together, 
being  in  pari  materia.     Chambers  i;.  St. 
Louis  (Mullanphy  Will  Case),  29  Mo.  543; 
Jefferson  City   v.   Curry,   71  Mo.  85.     A 
city,   owning  the  soil,    may,    like    other 
owners,  reclaim  the  land  bettreen  high  and 
low  water  mark,  and  when  thus  reclaimed 
a  highway  may  be  laid  out  upon  it.    Rich- 
ardson V.  Boston,   24  How.   (U.  S. )  188, 
and  cases  cited  ;    aiite,  sec.  109.  Rights  to 
alluviuvi  within  corporate  limits.     Ken- 
nedy V.    Municipality,    10   La.    An,   54  ; 
Barrett  v.  New  Orleans,  13  La.  An.  105  ; 
lb.  154  ;   lb.  349  :  Remy  v.  Municipality, 
11  La.  An.  148;  Carrollton  R.  R.  Co.  v. 
Winthrop,  5  La.  An.  36  ;  Beaufort  v.  Dun- 
can, 1  Jones  (N.  C.)  Law,  234  ;  Richardson 
V.  Boston,  24  How.  (U.  S.)  188,  and  cases 
cited.     Rights  of  municipality  as  riparian 
proprietor  to  wharf  out.     Ante,  sec.  106  ; 
Dana  v.  Jackson  St.  Wharf  Co.,  31  CaL 
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§  564  (434).  Same  subject. —  "The  inference,"  says  Chancellor 
Kent,  "  from  the  statutes  creating  corporations  and  authorizing  them 
to  hold  real  estate  to  a  certain  limited  extent  is,  that  our  statute  cor- 


ns ;  People  r.  Broadway  Wharf  Co.,  lb. 
33;  San  Francisco  v.  Calderwood,  lb.  585; 
Bell  V.  Gough,  23  N,  J.  L.  624 ;  anU^ 
sees.  106,  111. 

A  municipality  owning  land  is  not 
estopped  to  claim  title  to  it  because  its  offi- 
cers, without  authority,  hare  assessed  the 
same  for  taxation  to  a  private  person, 
returned  the  same  as  delinquent,  and  sub- 
sequently sold  it  at  a  tax  sale.  The  reason 
is,  that  all  these  acts  of  its  officers  are  un- 
authorized and  void,  and  a  purchaser  at  a 
tax  sale  is  bound  to  take  notice  of  the 
extent  of  their  powers.  St.  Louis  v.  Gor- 
man, 29  Mo.  593  (1860).  Same  principle. 
Eossire  V.  Boston,  -4  Allen  (Mass.),  57  ; 
McFarlane  v.  Ken,  10  Bosw.  (X.  Y.)  249  ; 
Ellsworth  V.  Grand  Rapids,  27  Mich.  250. 

In  Iowa  the  doctrine  is  laid  down  that 
a  coriK)ration,  by  levying  a  tax  upon  land 
as  the  plaintifTs,  may  be  estopped  after- 
wards to  deny  his  title,  in  an  action  by 
hira  to  restrain  the  collection  of  the  tax. 
BrandruiT  v.  Harrison  County,  50  Iowa, 
164.  So  where  it  pennits  one,  under  claim 
of  right,  to  occupy  and  pay  taxes  levied 
by  itself,  it  cannot  deny  his  ownership. 
Simplot  17.  Dubuque,  49  Iowa,  630.  This 
is  on  the  ground  of  a  recognition  of 
another's  title  to  the  land.  Am.  Em. 
Co.  V.  Iowa  R.  R.  L.  Co.,  52  Iowa,  325  ; 
Big.  Estopj^el  (3d  ed. ),  577  ;  Herman  on 
Estoppel,  chap,  xix.,  where  many  of  the 
cases  are  collected.  Estoppel  by  contract. 
Calhoun  County  v.  Am.  Emigrant  Co.,  93 
U.  S.  124.  In  Massachusetts  a  town  may 
acquire  a  private  right  of  way  as  appurte- 
nant to  a  public  burial  ground  by  pre- 
Kriptian.  Deerfield  v.  Connecticut  River 
R.  R.  Co.,  144  Mass.  325. 

As  to  adverse  possession  agains..  public 
corporation.  Herman  on  Estoppel,  supra  ; 
Tumeyr.  Chamberlain,  15  111.  271  :  Alton 
V.  Illinois  Transportation  Co.,  12  111.  60  ; 
Burbank  v.  Fay,  65  N.  Y.  57  (1875);  Fort 
Smith  V.  McKibbin,  41  Ark.  45.  Post, 
sees.  637,  667-673.  In  California  no 
one  can  acquire  by  adverse  possession,  as 
against  the  public,  the  right  to  a  street  or 
square  dedicated  to  public  uses.  San 
Leandro  v.  Le  Breton,  72  CaL  170,  fol- 


lowing Hoadley  r.  San  Francisco,  50  Cal. 
265,  and  People  c.  Pope,  53  Cal.  437.  A 
municipal  corporation  may  acquire  realty 
by  adverse  possession,  and  may  use  it  for 
other  than  municipal  purposes.  New 
Shoreham  v.  Ball,  14  R.  I.  566  ;  New 
York  V.  Carletou,  113  N.  Y.  284  (1889)  ; 
po^,  sees.  667-673. 

Special  powers  eon^rued.  State  r. 
Nashville  Univ.,  4  Humph.  157  ;  State  v. 
Madison,  7  Wis.  688  ;  Beaver  Dam  v. 
Frings,  17  Wis.  398  ;  Galloway  r.  Lon- 
don, Law  Rep.  1  H.  L.  34  ;  Hey  ward  r. 
Mayor,  &c.  of  New  York,  7  K.  Y.  314  ; 
Lauenstein  v.  Fond  du  Lac,  28  Wis.  336 
(1871).  A  deed  of  land  to  a  town  and  its 
assigns,  for  value,  expressed  in  the  usual 
terms  of  a  conveyance,  and  containing 
covenants,  was  construed  to  grant  a  fee 
simple,  although  the  land  was  expressed 
to  be  for  the  use  of  a  common,  or  "a 
meeting-house  green."  Beach  v.  Haynes, 
12  Vt.  15  (1840)  ;  State  v.  Woodward,  23 
Vt.  92  (1850).  When  conveyance  to  a  cor- 
poration passes  a  full  title,  and  not  one  in 
trust  or  conditional.  Kerlin  v.  Campbell, 
3  Harris  (15  Pa.  St.),  500  ;  Wright  v. 
Linn,  9  Barr  (9  Pa.  St. ),  433  ;  Holladay 
V.  Frisbie,  15  Cal.  630.  When  a  tract  of 
land  is  granted  for  a  specific  purpose,  as 
for  a  school-house,  and  a  school-house  is 
erected  and  a  school  maintained  therein, 
the  grant  is  not  forfeited  by  the  use  of  a 
portion  of  the  land,  not  needed  for  the 
school,  for  other  purposes,  such  as  leading 
it  for  cultivation,  or  for  building  an 
engine-house  thereon,  or  the  like.  Cas- 
tleton  r.  Langdon,  19  Vt.  210  (1847)  ;  vide 
Index,  tit.  Dedication.  Under  the  power 
to  purchase  and  hold  property,  a  city  and 
county  may  own  buildings  as  tenants  in 
common,  to  be  used  for  their  respective 
public  purposes.  De  Witt  v.  San  Fran- 
cisco, 2  Cal.  289  (1852).  See  Bergen  v. 
Clarkson,  1  Halst.  (N.  J. )  352  ;  ante,  sec. 
140.  Rights  of  county  and  city  respecting 
jail  built  by  the  corporate  authorities  of 
the  city.  Felts  r.  Memphis,  2  Head 
(Tenn.),  650.  See  Callam  r.  Saginaw,  50 
Mich.  7;  noted  ante,  sec  140,  note. 
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porations  cannot  take  and  hold  real  estate  for  purposes  foreign  to 
their  institution."  ^  Not  only  so,  but  if  the  charter  is  silent  on  the 
subject,  the  further  inference  is,  we  think,  that  they  can  only  take 
and  hold  such  property  as  a  means  of  carrying  out  or  accomplishing 
the  declared  and  specified  purposes  and  objects  of  the  corporation. 
In  an  important  case  in  Louisiana  it  was  decided  that  a  purchase 
of  real  estate  by  the  corporation  defendant,  for  $247,000,  pay- 
able in  bonds  at  twenty-five  years  from  date,  for  the  purpose  of 
platting  and  re-seUing  the  same,  and  thereby  improving  the  salu- 
brity of  the  city,  and  promoting  the  convenience  of  citizens  as  to 
streets,  was  legal.^  If  the  court  was  right  in  holding  that  the 
charter  and  laws  authorized  the  purchase  of  real  estate  without  re- 
striction, —  which  we  strongly  doubt,  —  the  case  shows  the  wisdom 
of  the  usual  limitations  in  charters  disabling  such  corporations 
from  acquiring,  by  purchase,  real  estate  for  other  than  corporate 
purposes. 

§  565  (435).  Real  Estate  beyond  Corporate  Limits.  —  Municipal 
corporations  being  created  chiefly  as  governmental  agencies,  and  for 
the  attainment  of  local  objects  merely,  the  general  rule  is  that  they 
cannot  purchase  and  hold  real  estate  heyotid  their  territorial  limits, 
unless  the  power  is  conferred  by  the  legislature.^  It  has  been  ex- 
pressly decided  that  a  conveyance  to  a  municipal  corporation  of 
lands  "beyond  its  boundaries,  for  the  purpose  of  a  street,  is  void, 
though  the  corporation  has  by  its  charter  power  "  to  purchase,  hold, 
and  convey  any  real  property  for  the  public  use  of  the  corpora- 
tion."* The  author  is,  however,  inclined  to  think  that  there  are 
purposes  for  which  such  a  corporation  may,  without  special  grant, 
purchase  and  hold  extra-territorial  lands,  as  for  a  pest-house,  ceme- 
tery, and  the  like  objects  of  a  municipal  character." 

1  1  Kent  Com.  283  ;  Champaign  r.  its  limits  for  a  park,  "not  in  its  puWic 
Harmon,  98  111.  491;  1  "Wash.  Real  Prop,  capacity  as  an  agency  of  the  government, 
(4th  ed.)  p.  76,  pi.  28.  and  suhject  to  the  unrestricted  control  of 

2  Municipality  v.  McDonough,  2  Rob.  the  Stiite,  but  as  a  corporate  individual, 
(La.)  244  (1842).  having  private  rights  of  its  own,  which  it 

•  Denton  v.  Jackson,  2  Johns.  Ch.  (N.  is  at  liberty  to  enjoy  undisturbed  by  the 

Y. )  320  ;  North  Hempstead  v.  Hempstead,  State,    and  in   the   enjoyment  of   which 

2  Wend.  (N.  Y.)  131 ;   Hopk.  594  ;  Riley  the  Constitution  will  protect  its  people." 

V.  Rochester,  9  N.  Y.  (5  Seld.)  64  (1853),  A7ite,  sees.  68,  68  o,  69,  73  ;  post,  sec.  698. 

reversing  s.   c.   13  Barb.  321;  Girard  v.  *  Riley  v.  Rochester,  supra. 

New  Orleans,  2  La.  An.  897  ;    Chambers  *  See   observations  of  Scott,  J.,  Cham- 

V.  St.  Louis,  29  Mo.  543(1850)  ;  Bullock  bers  v.  St.  Louis,  29  Mo.  542,  574,  575, 

V.  Curry,  2  Met.  (Ky.)  171  ;  Concord  v.  as  to  object  of  express  authority  to  hold 

Boscawen,  17  N.  H.  465  ;   Thompson  v.  lands  beyond   corporate  limits    for  such 

Moran,  44  Mich.   602,  where  Coolnj,  J.,  purposes.      Municipal   corporations   may, 

said  that  a  city  would  hold  land  unthout  for  proper  or  authorized  purposes,  hold 
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§  566  (436).  Gifts  and  Grants  to  and  for  the  Benefit  of  a  Mu- 
nicipality. —  ^Municipal  and  public  corporations  may  he  the  objects  of 
public  and  private  bounty.  This  is  reasonable  and  just  They  are 
in  law  clothed  with  the  power  of  individuality.  They  are  placed 
by  law  under  various  obligations  and  duties.  Burdens  of  a  peculiar 
character  rest  upon  compact  populations  residing  within  restricted 
and  narrow  limits,  to  meet  which  property  and  revenues  are  abso- 
lutely necessary,  and,  therefore,  legacies  of  personal  property,  de- 
vises of  real  property,  and  gi-ants  or  gifts  of  either  species  of 
property  directly  to  the  corporation  for  its  own  use  and  benefit, 
intended  to  and  which  have  the  effect  to  ease  it  of  its  obligations  or 
lighten  the  burdens  of  its  citizens,  are,  in  the  absence  of  disabling 
or  restraining  statutes,  valid  in  law.^    Thus,  a  conveyance  of  laud  to 


lands  in  other  States,  unless  restrained  by 
the  laws  of  the  latter  State.  The  right 
depends  upon  comity,  or  the  consent,  ex- 
pressed or  implied,  of  the  sister  State. 
McDonough  Will  Case,  15  How.  (U.  S.) 
567  (1863) ;  Angell  k  Ames  Corp.  chap. 
V.  sec.  161  ;  1  Wash.  Real  Property,  50, 
pL  27  ;  Chambers  r.  St.  Louis,  supra  ; 
Seebold  r.  Shitler,  34  Pa.  St.  133  ;  Bank 
of  Augusta  V.  Earle,  13  Pet.  519,  584 
(1839)  ;  Runyan  r.  Coster's  Lessee,  14  Pet. 
122.  In  these  last  two  cases  the  extra- 
territorial rights  of  private  corj>oratiou3 
are  very  elaborately  discussed  and  exam- 
ined.    See  infra,  sec.  574. 

1  Sutton  First  Parish  r.  Cole,  3  Pick, 
(Ma-ss.)  232,  238  (1825),  per  Parker,  C.  J.; 
Worcester  v.  Eaton,  13  Mass.  371,  378 
(1816);  Hamden  r.  Pace,  24  Conn.  350 
(1856)  ;  C<^geshall  v.  Pelton,  7  Johns. 
(N.  Y.)  Ch.  292  (bequest  to  erect  town- 
house);  McDonough  Will  Case,  15  How. 
367  (1855);  2  Kent  Com.  285  ;  Angell  & 
Ames,  sees.  177,  178;  Sargent  r.  Cornish, 
54  X.  H.  18  (1873).  Approving  text. 
Brown  V.  Brown,  7  Oreg.  285  ;  ante,  sees. 
I,   3  a;  Dunbar  r.  Soule,  129  Mass.  284. 

Speaking  of  Missouri,  Scott,  J.,  says  : 
"  There  is  nothing  in  our  statute  concern- 
ing wills  which  prohibits  corporarions 
from  taking  by  devise  ;  so  that,  as  to 
their  capacity  to  take  by  devise,  they 
stand  on  the  same  ground  as  natural  per- 
sons." Chambers  r.  St.  Louis,  29  Mo. 
643,  574.  So  in  Ohio.  Perin  r.  Carey, 
24  How.  465,  505,  per  Wayne,  J.  In  New 
York,  by  the  statute  of  wills,  following 


the  English  statutes  of  Henry  VIII., 
"  bodies  politic  and  corporate "  are  in- 
capacitated to  take  real  estate  ;  and  a  de- 
vise directly  to  a  corporation,  and  not  to 
a  natural  jjerson  in  trust  for  the  corpora- 
tion, was  adjudged  to  be  void  by  the  stat- 
ute, and  this  notwithstanding  the  cor- 
porate devisee  was  by  its  charter  declared 
to  be  "  capable  in  law  of  purchasing, 
holding,  and  conveying  real  estate  for  the 
use  of  the  said  corporation."  This  special 
authority  to  take  by  "purchase  "  (which 
term  was  held  not  to  inclade  a  devise) 
was,  by  the  majority  of  the  Court  of 
Errors,  considered  to  mean  subject  to  the 
restrictions  and  incapacities  created  by 
the  general  statutes.  McCartee  v.  Orphan 
Asylum  Society,  9  Cow.  (N.  Y.)  437 
(1828).  As  to  devises  in  New  York  in 
trust  for  a  corporation,  under  a  new  Stat- 
ute of  Wills,  see  Auburn  Theol.  Sem.  r. 
Childs,  4  Paige  (N.  Y.  Ch.),  418  ;  Wright 
V.  iL  E.  Church,  1  Hoff.  (N.  Y.)  Ch.  225. 
But  authority  to  a  corporation  to  take 
land  "by  direct  purchase  or  othencise," 
give?  capacity  to  take  by  devise.  Downing 
r.  Marshall,  23  X.  Y.  366  (1861)  ;  Kerr 
r.  Dougherty,  79  N.  Y.  327  ;  Fox's  Will, 
52  X.  Y.  530 ;  s.  c.  94  U.  S.  315.  Au- 
thority "  to  hold,  purchase,  and  convey  " 
confers  capacity  to  receive  a  devise  of 
lands.  American  Bible  Society  r.  Mar- 
shall, 15  Ohio  St.  537.  Devises  to  cor- 
porations and  construction  of  Statute  of 
Wills,  see  Morawetz  on  Corp.  (2d  ed.) 
sees.  331-33i. 
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a  town  or  other  public  corporation,  for  heiuvolent  or  public  purposes, 
as  lor  a  site  for  a  school-house,  city  or  town  house,  and  the  like,  is 
based  upon  a  sufficient  consideration,  and  such  conveyances  are 
liberally  construed  in  support  of  the  object  contemplated.^ 

§  567  (437).  Power  to  take  and  hold  in  Trust ;  Charitable  Uses. 
—  Not  only  may  municipal  corporations  take  and  hold  property  in 
their  own  right  by  direct  gift,  conveyance,  or  devise,  but  the  cases 
firmly  establish  the  principle,  also,  that  such  corporations,  at  least 
in  this  country,  are  capable,  unless  specially  restrained,  of  taking 
property,  real  and  personal,  in  trust  for  purposes  germane  to  the  ob- 
jects of  the  corporation,  or  which  will  promote,  aid,  or  assist  in  carry- 
ing out  or  •  perfecting  those  objects.  So  such  corporations  may 
become  cestuis  que  trust,  within  the  scope  of  the  purposes  for  which 
they  are  created.  And  where  the  trust  reposed  in  the  corporation 
is  for  the  benefit  of  the  corporation,  or  for  a  charity  within  the  scope 
of  its  powers  or  duties,  it  may  be  compelled,  in  equity,  to  administer 
and  execute  it.^     But  the  legislature  may,  in  the  absence  of  constitu- 


1  Castleton  v.  Langdon  (land  con- 
veyed to  town  for  school-house),  19  Vt. 
210  (1847)  ;  Jackson  v.  Pike  (land  con- 
veyed to  county  for  court-house  and  jail), 
9  Cow.  (N.  Y.)  61  (1828);  Stater.  Atkin- 
son {"public  common"),  24  Vt.  448  ;  Le 
Couteulx  V.  Buffalo  (conveyance  for 
"free  school"),  ZZ  N.  Y.  333  (1865); 
Frencb  i;.  Quincy  (conveyance  for  "  town 
house"),  3  Allen  (Mass.),  9;  Kelley  v. 
Kennard,  60  N.  H.  1  (donation  for  erec- 
tion of  a  bridge).  Corporations  may,  for 
such  purposes,  purchase  and  take  the  fee 
of  lands,  and  change  the  location  at  will. 
This  is  unlike  the  ordinary  case  of  the 
dedication  by  an  individual  of  the  use  of 
lands  to  some  public  purpose,  —  e.  g.  a 
town  common, —  in  which  case  the  corpor- 
ation cannot  alien  the  land.  Beach  v. 
Haynes,  12  Vt.  15  (1840)  ;  State  v.  Wood- 
ward, 23  Vt.  92  (1850).  That  municipal 
corporations  may  be  authorized  to  take, 
holtl,  and  alienate  lands  in  fee,  see  also  2 
Kent  Com.  281  ;  Heyward  v.  Mayor,  &c. 
of  New  York,  7  N.  Y.  314  (1852)  ;  The 
People  V.  Mauran,  5  Denio  (N.  Y.),  389 
(1848) ;  Reynolds'  Heirs  v.  Stark  County 
Comm'rs,  5  Ohio,  204  (1848) ;  Nicoll  v. 
N.  Y.  &  E.  R.  R.  Co.,  12  N.  Y.  121  (1854); 
Page  V.  Heineberg,  40  Vt.  81.  In  Maine 
the  right  of  cities  and  towns  to  receive 


money  by  devise  or  bequest  for  school  pur- 
poses  is  recogni/ed  by  statute.  Piper  v. 
Moulton,  72  Me.  155.  In  Kaiisas  it  has 
been  held  that  a  city  may  take  and  receive 
real  and  personal  property  by  will  for  the 
purpose  of  prosj>ccting  for  aiid  developing 
a  coal  mine  near  it.  Delaney  v.  Salina, 
34  Kan.  532  (1886),  quoting  text,  sees.  566, 
567  ;  infra,  sec.  648,  note. 

2  2  Kent  Com.  279,  280  ;  Jackson  v. 
Hartwell,  8  Johns.  (N.  Y.)  422  ;  1  Kyd, 
72  ;  Green  v.  Rutherford,  1  Ves.  462  ; 
Phillips  Acad.  Trs.  v.  King,  12  Mass. 
546;  Pickering  v.  Shotwell,  10  Pa.  27  ; 
Chambers  w.  St.  Louis,  29  Mo.  543  (1860); 
Philadelphia  v.  Elliott,  3  Rawle,  170; 
McDonough  Will  Case,  15  How.  367 
(1853) ;  McDonough's  Case  (in  Supreme 
Court  of  Louisiana),  8  La.  An.  171  (1853); 
Girard's  Will,  2  La.  An.  898  ;  Vidal  v. 
Philadelphia,  2  How.  127  (1844)  ;  Girard 
V.  Pliiladelphia,  7  Wall.  1  ;  2  Wash. 
Real  Prop.  205,  pi.  3  ;  Angell  &  Ames 
Corp.  sec.  168 ;  Willis  Trust.  83-45 ; 
Perin  v.  Carey,  24  How.  465  (I860)  ; 
Bell  County  v.  Alexander,  22  Texas, 
350  (1858)  ;  Columbia  Bridge  Co.  v. 
Kline,  Bright.  (Pa.)  320  ;  Miller  v.  Lerch, 
1  Wall.  Jr.  (U.  S.  C.  C.)  210;  Webb  w. 
Neal,  5  Allen  (Mass.),  575  (1863)  ;  Or- 
ford  Union  Cong.  Soc.  v.  West  Cong.  Soc. 
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tional  restriction  on  its  power,  divest  a  municipal  corporation  of  the 
jpower  to  administer  the  charitable  trusts  conferred  upon  it,  and  ap- 
point or  provide  for  the  appoiutmeut  uf  new  trustees  independent  of 
the  corpoi-ation,  and  vest  in  them  the  management  of  such  trusts.^ 


55  ^r.  H.  463  (1874)  ;  Sargent  r.  Cornish, 
54  X.  H.  18  (1873);  Bamuni  v.  Baltimore, 
62  Md.  275  (where,  however,  the  power 
was  expressly  conferred  by  charter). 

It  is  quite  usual  in  England  for  muni- 
cipal corporations  to  hold  property  for 
charitable  trusts  of  a  public  nature,  over 
the  administration  of  which  chancery 
has  juri»iiction,  and  the  subject  of  such 
trusts  is  regulated  by  the  Municipal  Cor- 
porations Act  of  5  and  6  Wm.  IV.  chap. 
Ixxvi.  sec.  71.  See  Rex  r.  Sankey,  5 
A.  &  E.  423  ;  Grant  Coi-p.  136,  and  post, 
sec.  910  et  seq.,  where  the  remedy  for 
abuses  of  tnist  by  municipalities  is  con- 
aidered.  Tolls  granted  by  charter  to  a 
corporation,  for  the  reparation  of  walls 
and  bridges  within  the  borough,  are  gifts 
for  charitable  purposes,  within  39  Eliz. 
chap,  v.,  to  be  administered  in  chancery. 
Attorney-General  v.  Shrewsbury,  6  Beav. 
220  ;  Newcastle  v.  Attorney-General,  12 
Clark  &  Fin.  402  ;  lb.  487  ;  Dublin  v. 
Attorney-General,  3  CI.  &  F.  289;  2 
Spence,  Eq.  Jurisd.  33  et  seq.  ;  post,  sec. 
775,  note,  sec.  910  et  seq.  A  perpetual 
lease  to  a  municipal  corporation,  for  cor- 
porate purposes,  of  laud  devised  to  trus- 
tees for  a  charitable  use,  upheld  in  Eich- 
mond  V.  Davis,  103  Ind.  449.  In  Peyna- 
do's  Devisees  v.  Peynado's  Executors,  82 
Ky.  5,  a  foreign  will  devising  the  proceeds 
of  property  situated  in  this  country  to  a 
foreign  city  in  trust  for  a  charitable  use, 
was  sustained.  Infra,  sees.  648,  651,  note. 

^  Philadelphia  v.  Fox,  64  Pa.  St.  169 
(1870).  In  this  case  the  constitutionality 
of  the  act  of  June  30,  1869,  depriving  the 
city  of  Philadelphia  of  the  power  to  ad- 
minister the  trusts  under  vnlls  of  Mr. 
Girard  and  others,  and  vesting  the  pow- 
ers of  the  city  in  this  respect  in  an  inde- 
pendent and  separate  board,  not  appointed 
by  the  city,  was  sustained.  In  giving  the 
judgment  of  the  court  Mr.  Justice  Shars- 
tcood,  in  the  course  of  his  interesting  and 
learned  opinion,  remarks  :  — 

"  A  municipal  corporation  may  be  a 
trustee,  under  the   grant   or  will  of  an 


individual  or  private  corporation,  but 
only,  as  it  seems,  for  public  purposes, 
germane  to  its  objects.  Philadelphia  v. 
Elliott,  3  Rawle  (Pa.),  170;  Cresson's 
Appeal,  6  Casey  (30  Pa.  St.),  437  ;  Vidal 
V.  Philadelphia,  2  How.  127.  I  am  aware 
that  it  has  been  said  by  high  authority 
in  England  that  it  may  take  and  hold 
in  trust  for  purposes  altogether  private. 
Gloucester  v.  Osborn,  1  H.  of  Lords  Cases, 
285.  But  the  administration  of  such 
trusts,  and  the  consequent  liabilities  in- 
curred, are  altogether  inconsistent  with  the 
public  duties  imposed  upon  the  munici- 
pality. It  could  hardly  be  pretended,  I 
think,  in  this  country,  that  it  could  be  a 
trustee  for  the  separate  use  of  a  married 
woman,  to  educate  the  children  of  a 
donor  or  testator,  or  to  accumulate  for 
the  benefit  of  particular  pereons.  It  cer- 
tainly is  not  compellable  to  execute  such 
trusts,  nor  does  it  seem  competent  to 
accept  and  administer  them.  The  trusts 
held  by  the  city  of  Philadelphia,  which 
are  enumerated  in  the  bill  before  us,  ai-e 
germane  to  its  objects.  They  are  chari- 
ties, and  all  charities  are  in  some  sense 
public.  If  a  trust  is  for  any  particular 
pereons,  it  is  not  a  charity.  Indefinite- 
ness  is  of  its  essence.  The  objects  to  be 
benefited  are  strangers  to  the  donor  or 
testator.  The  widening  and  improve- 
ment of  streets  and  avenues ;  planting 
them  with  ornamental  and  shade  trees  ; 
the  education  of  orphans  ;  the  building 
of  school-houses  ;  the  assistance  and  en- 
couragement of  young  mechanics  ;  re- 
warding ingenuity  iu  the  useful  arts  ;  the 
establishment  and  support  of  hospitals  ; 
the  distribution  of  soup,  bread,  or  fuel  to 
the  necessitous,  —  are  objects  within  the 
general  scope  and  purpose  of  the  munici- 
pality. The  king  himself  may  be  a  trus- 
tee, though  he  cannot  be  reached  by  the 
process  of  any  court  without  his  consent. 
Hill  on  Trustees,  49.  And  so  may  the 
State,  though,  as  I  take  it,  under  the  Con- 
stitution, only  for  objects  germane  to 
the  purpose  of  government.     The  Govern- 
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§  568  (438).  Girard  Will  Case  ;  Devise  to  City  in  Trust  for  the 
Education  and  Support  of  Orphans.  —  The  leading  case  in  this  coun- 
try on  the  subject  meutioned  in  the  last  section  is  the  celebrated 
Girard  Will  Case,  in  the  Supreme  Court  of  the  United  States,  re- 
ported under  the  name  of  Vidal  v.  Girard's  Executors.^    The  act 


ment  of  the  United  States  has  accepted 
and  adniioistered  such  a  trust  under  the 
will  of  James  Sniithson  '  for  the  promo- 
tion of  knowledge  among  men.'  When, 
therefore,  the  donors  or  testators  of  these 
charitable  funds  granted  or  devised  them 
in  trust  to  the  municipality,  they  must  be 
held  to  have  done  so  with  the  full  knowl- 
edge that  their  trustes  so  selected  was  a 
mere  creature  of  the  State,  an  agent  act- 
iug  under  a  revocable  power.  Substan- 
tially they  trusted  the  good  faith  of  the 
sovereign.  It  is  plain  —  too  plain,  indeed, 
for  argument  —  that  the  corporation,  by 
accepting  such  trasts,  could  not  thereby 
invest  itself  with  any  immunity  from 
legislative  action.  Such  an  act  could  not 
change  its  essential  nature.  It  is  surely 
not  competent  for  a  mere  municipal  or- 
ganization, which  is  made  a  trustee  of  a 
charity,  to  set  up  a  vested  right  in  that 
character  to  maintain  such  orga«ization 
in  the  form  in  which  it  existed  when  the 
trust  was  created,  and  thereby  preveut 
the  State  from  changing  it  as  the  public 
interest  may  require.  Montpelier  r.  East 
Montpelier,  29  Vt.  21.  This  whole  ques- 
tion is  put  at  rest,  and  that  as  to  one  of 
the  most  important  of  these  trusts  and  aa 
to  its  trustees,  by  the  opinion  of  the  Su- 
preme Court  of  the  United  States  in 
Girard  i;.  Philadelphia,  7  Wall.  14.  '  It 
cannot  admit  of  a  doubt,'  says  ilr.  Justice 
Grier,  '  that  where  there  is  a  valid  devise 
to  a  corporation,  in  trust  for  charitable 
purposes,  unaffected  by  any  question  as  to 
its  validity  because  of  superstition,  the 
sovereign  may  interfere  to  enforce  the 
execution  of  the  trusts,  either  by  changing 
the  administrator  if  the  corporation  be 
dissolved,  or  if  not,  by  modifying  or  en- 
larging its  franchises,  provided  the  trust 
be  not  perverted,  and  no  wrong  done  to 
the  beneficiaries.  Where  the  trustee  is  a 
corporation,  no  modification  of  its  fran- 
chises or  change  in  its  name,  while  its 
identity  remains,  can  affect  its  right  to 
hold  property  devised  to  it  for  any  pur- 


pose.' With  equal  plausibility  might  it 
be  pretended  that  the  acceptance  by  the 
Government  of  the  United  States  of  the 
bequest  of  James  Sniithson  limited 
the  power  of  amendment  contained  in 
the  Federal  Constitution.  If  it  could 
have  such  effects,  the  only  logical  con- 
sequence would  be  that  the  acceptance 
of  a  trust  would  be  ultra  vires  and  void  ; 
and  so  if  the  acceptance  of  a  trust  by  a 
municipal  corporation  can  operate  to  im- 
pair the  power  of  the  sovereign  over  it 
as  such,  the  acceptance  is  a  nullity."  By 
a  constitutional  provision  subsequently 
adopted  in  Pennsylvania,  the  legislature 
is  thereafter  forbidden  to  enact  legislation, 
such  as  the  act  of  June  30,  1869,  which 
was  sustained  in  Philadelphia  v.  Fox, 
supra.  Constitution,  1870,  Art.  3,  sec.  20. 
Ante,  sec.  74  a. 

1  Vidal  v.  Girard's  Executors,  2  How. 
127  (1844).  The  court  lays  down  this 
rule  :  "  Where  the  corporation  has  a  legal 
capacity  to  take  real  or  personal  estate, 
there  it  may  take  and  hold  it  upon  trust, 
in  the  same  manner  and  to  the  same  ex- 
tent as  a  private  person  may  do.  It  is 
true  that  if  the  ti-ust  be  repugnant  to,  oi 
inconsistent  with,  the  proi>er  purposes  for 
which  the  corporation  was  created,  that 
may  furnish  a  ground  why  it  may  not  be 
compellable  to  execute  it.  But  it  will 
furnish  no  ground  to  declare  the  trust 
itself  void,  if  otherwise  unexceptionable  ; 
but  it  will  simply  require  a  new  trustee  to 
be  substituted  by  the  proper  court,  pos- 
sessing equity  jurisdiction,  to  enforce  and 
perfect  the  objects  of  the  tnist."  Ee- 
afBrmed,  Periu  v.  Carey,  24  How.  465 
(1860);  Girard  v.  Philadelphia,  7  Wall.  1 
(1868);  infra,  sec.  573,  note.  The  follow- 
ing further  observations  of  Mr.  Justice 
SUxry  (who  delivered  the  opinion  of  the 
court  in  the  Girard  Will  Case)  are  of  es- 
pecial value  :  "  If  the  purposes  of  the 
trust  be  germane  to  the  objects  of  the 
incorporation  ;  if  they  relate  to  matters 
which  will  promote  and  aid  and  perfect 
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incorporating  tlie  city  of  Pliiladelphia  expressly  provided  that  the 
corporation  should  have  power  "  to  purchase,  take,  possess,  and  en- 
joy lands,  franchises,  goods,  chattels,"  &c.,  without  limitation  as  to 
value  or  amount ;  and  the  acts  of  32  and  34  Henry  VIII.,  disabling 
corporations  from  taking  by  devise,  were  declared  not  to  be  in  force 
in  Pennsylvania.  Under  these  circumstances,  it  was  held  that  the 
corporation  of  the  city  had  the  capacity  to  take  real  and  personal 
property  by  devise  and  bequest,  as  well  as  by  deed.  The  city  also 
possessed  general  power  "  for  the  suppression  of  vice  and  immoral- 
ity, the  advancement  of  the  public  health  and  order,  and  the  promo- 
tion of  trade,  industry,  and  happiness."  Girard's  devise  was  to  the 
city,  in  trust,  for  the  establishment  of  a  college  for  the  education  and 
suppoi't  of  indigent  orphan  hoys.  This  presented  the  inquiry  whether 
the  corporation  was  capable  of  taking  real  and  personal  estate  in 
trust  and  of  executing  the  trust,  and  the  affirmative  of  both  proposi- 
tions was  adjudged. 

§  569  (439).  McDonough  "Will  Case ;  Devise  to  New  Orleans  and 
Baltimore  to  educate  the  Poor.  —  The  McDonough  Will  Case,  also 
decided  by  the  Supreme  Court  of  the  United  States,  affords  an  in- 
teresting and  instructive  illustration  of  the  foregoing  principles. 
John  McDonough  died  in  New  Orleans,  and  by  will  gave  a  large 
amount  of  real  and  personal  property  to  the  city  of  New  Orleans 
(his  adopted  residence),  and  to  the  city  of  Baltimore  (his  native 

those  objects  ;  if  they  tend  (as  the  charter  phia  with  good  and  wholesome  water  for 
of  the  city  of  Philadelphia  expresses  it)  the  uses  of  its  citizens,  from  the  River 
'  to  the  suppression  of  vice  and  immoral-  Schuylkill,  why,  although  not  specifically 
ity,  to  the  advancement  of  the  public  enumerated  among  the  objects  of  the  char- 
health  and  order,  and  to  the  promotion  of  ter,  would  not  such  a  deviae  upon  such  a 
trade,  industry,  and  happiness,'  where  is  trust  have  been  valid,  and  within  the 
the  law  to  be  found  which  prohibits  the  scope  of  the  legitimate  purposes  of  the 
corporation  from  taking  the  devise  upon  corporation,  and  the  corporation  capable 
such  trust,  in  a  State  where  the  statutes  of  executing  it  as  trustees  ? "  The  leamed 
of  mortmain  do  not  exist  (as  they  do  not  judge  further  observes :  "Neither  is  there 
in  Pennsylvania),  the  corporation  itself  any  positive  objection,  in  point  of  law,  to 
having  a  legal  capacity  to  take  the  estate  a  corporation  taking  property  upon  a  trust 
as  well  by  devise  as  otherwise  ?  We  know  not  strictly  within  the  scope  of  the  direct 
of  no  authorities  which  inculcate  such  a  purposes  of  the  institution,  but  collateral 
doctrine  or  prohibit  the  execution  of  such  to  them."  See,  also,  24  How.  465,  supra. 
tru.sts,  even  though  the  act  of  incorpora-  By  this  it  is  not  meant  that  a  corporation 
tion  may  have  for  its  main  objects  mere  may  take  and  execute  trusts  for  objects 
civil  and  municipal  government,  and  reg-  "  utterly  dehors  the  purposes  of  the  incor- 
ulation,  and  powers.  If,  for  example,  the  poration."  See,  also,  Augusta  v.  Walton, 
testator  by  his  present  will  had  devised  77  Ga.  517,  holding  that  the  State  of 
certain  estate  of  the  value  of  $1,000,000  Georgia  had  not  conferred  power  upon  the 
for  the  purpose  of  applying  the  income  city  of  Augusta  to  accept  or  administer  a 
thereof  to  supplying  the  city  of  Philadel-  particular  trust. 
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place),  and  to  their  successors  forever,  with  a  prohibition  against  any 
alienation  or  division  of  the  real  estate,  under  penalty  of  forfeiture. 
This  devise  M'as  made  for  the  purpose  of  "  educating  the  poor,  with- 
out the  cost  of  a  cent  to  them,  in  the  cities  of  New  Orleans  and  BaU 
timore,  and  their  respective  suburbs."  The  estate  thus  devised  was 
to  be  managed  by  six  agents,  three  to  be  selected  annually  by  each 
city ;  and  the  municipal  authorities  were,  by  the  will,  excluded  from 
the  management  of  the  estate  or  the  application  of  its  revenues. 
By  the  civil  code  of  Louisiana,  corporations  created  by  law  are  per- 
mitted to  possess  an  estate,  receive  donations  and  legacies,  make  valid 
contracts,  and  manage  their  own  business  ;  and  the  city  of  New 
Orleans  was,  by  statute,  authorized  and  required  to  establish  public 
schools  for  gratuitous  education,  &c.  The  city  of  Baltimore  was 
authorized,  by  statute,  to  establish  public  schools,  and  to  receive 
property  in  trust,  and  to  control  and  exercise  the  trust  for  any  of  its 
general  corporate  purposes,  including  educational  and  charitable 
purposes  of  any  description,  within  its  limits.  This  will  was  con- 
tested by  the  heirs.  It  was  held  by  the  Supreme  Court  of  the 
United  States  that  these  cities,  under  the  powers  conferred  upon 
them,  had  the  right  to  receive  this  devise,  and  that  the  will  was 
valid.  It  was  also  held  that  under  the  Louisiana  code  (C.  C.  2026), 
the  prohibition  against  alienation  did  not  invalidate  the  will.^ 

§  570  (440).  McMicken  Will  Case  ;  Devise  to  Cincinnati  for  the 
Education  and  Support  of  Poor  and  Orphan  Children.  —  The  sub- 
ject again  underwent  a  full  examination  in  the  McMicken  Will  Case, 
reported  under  the  name  of  Perin  v.  Carey.^  Charles  McMicken  de- 
vised and  bequeathed  a  large  amount  of  real  and  personal  property 

1  McDonough  Will  Case,  15  How.  In  Maryland  (where,  however,  the  statute 
(U.  S.)  367  (1853);  referred  to  supra,  of  43  Elizabeth  is  not  in  force)  a  devise 
Bees.  556-559.  The  same  will  was  pre-  to  the  city  of  Baltimore,  "  to  be  applied, 
viously  adjudged  to  be  valid  by  the  Su-  under  the  direction  of  said  corporation,  to 
preme  Court  of  Louisiana.  Mr.  Chief  the  relief  and  support  of  the  indigent  and 
Justice  Eustis,  in  delivering  the  opinion  of  necessitous  poor  persons  who  may,  from 
the  State  court,  sustaining  McDonough's  time  to  time,  reside  within  the  limits,  as 
will,  says  :  "  That  without  a  positive  pro-  now  known,  of  the  twelfth  ward  of  said 
hibition  municipal  corporations  in  ioitm-  city,"  was  adjudged  void,  as  being  "too 
ana  should  be  incapacitated  from  recei\'ing  vague  and  indefinite,  and  too  difficult  of 
legacies  for  the  public  purposes  of  health,  being  correctly  asceitained,  to  be  en- 
education,  and  charity,  seems  to  me  repug-  forced."  The  case  was  regarded  as  being 
nant  to  all  sound  ideas  of  policy  and  to  embraced  in  the  prior  decisions.  Tripp 
the  reason  of  the  law.".  8  La.  An.  171  v.  Frazier,  4  Har.  &  Johns.  (Md.)  446  ; 
(1853).  The  Girard  legacy  was  sustained  Dashiell  v.  Attorney-General,  5  Har.  & 
by  the  sam'e  court.  Girard  Heirs  v.  New  Johns.  (Md.)  392  ;  6  Har.  &  Johns. 
Orleans,  2  La.  An.  898.  (Md.)  1.     Injfra,  sees.  648,  651,  note. 

2  Perin  v.  Carey,  24  How.  645  (18C0). 
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"  to  the  city  of  Cincinnati  and  its  successors,  in  trust,  for  the  pur- 
pose of  building,  establishing,  and  maintaining  two  colleges  for  the 
education  of  boys  and  girls ;  and  if  there  shall  remain  a  sufficient 
surplus  of  funds,  the  same  to  be  applied  to  the  support  of  poor  white 
male  and  female  orphans."  By  the  will,  the  city  is  directed  to 
make  and  establish  all  necessary  regulations,  and  to  appoint  direc- 
tors to  the  institution  ;  and  it  is  prohibited  from  ever  selling  any  por- 
tion of  the  real  estate  devised,  or  any  which  the  city  should  purcliase 
for  the  benefit  of  said  institution.  By  its  charter,  the  city  had  ex- 
press power  given  it  to  acquire  and  hold  real  estate  for  the  legiti- 
mate objects  of  the  city.  There  was  nothing  in  the  charter  or 
statutes  of  the  State  prohibiting  the  city  from  taking  and  adminis- 
tering charitable  trusts.  The  court  decided  that  the  will  was  valid  ; 
that  the  city,  as  a  corporation,  was  capable  of  taking  and  adminis- 
tering the  devises  and  bequests  for  the  charitable  uses  specified ; 
and  that  the  restraint  upon  alienation  created  no  perpetuity  in  the 
sense  forbidden  by  the  law. 

§  571  (441).  Mullanphy's  Will ;  Devise  to  St.  Louis  in  trust  for 
the  Relief  of  poor  Emigrants.  —  By  the  wUl  of  Mr.  Bryan  Mullanphy 
(founding  a  charity  still  in  beneficent  operation),  he  devised  "  one- 
third  of  all  his  property,  real  and  personal,  to  the  city  of  St.  Louis 
in  ti'ust,  to  be  and  constitute  a  fund  to  furnish  relief  to  all  poor 
emigrants  and  travellers  coining  to  St.  Louis  on  their  way,  bona  fide, 
to  settle  in  the  West,"  The  greater  part  of  his  estate,  valued  at 
over  $1,500,000,  consisted  of  lands  in  St.  Louis  County,  hut  outside 
of  the  city  limits.  It  was  held,  under  special  provisions  of  the  stat>- 
nte  and  charter  of  the  city,  that  the  city  corporation  had  the  ca- 
pacity to  take,  and  that,  as  the  statute  concerning  wills  did  not 
prohibit  it,  it  could  take  by  devise  the  same  as  natural  persons. 
It  was  further  held  that  the  city  could  take  upon  the  tnists  men- 
tioned in  the  will,  and  could  execute  them  subject  to  the  control  of 
the  court  of  equity,  whose  jurisdiction  in  Missouri  was  considered 
to  be  founded,  not  upon  the  statute  of  43  Elizabeth,  but  upon  the 
common  law.^ 

§  572  (442).  Devise  for  Erection  and  Support  of  Hospital.  —  So 
a  bequest  to  the  city  of  Fhiladelphia,  in  trust,  to  purchase  a  lot  of 
ground  in  the  city  or  neighborhood,  and  erect  thereon  a  hospital  for 
the  indigent,  blind,  and  lame,  and  to  apply  the  income  of  the  re- 
mainder to  the  comfort  and  accommodation  of  as   many  of  such 

I  Chambers  v.  St.  Louis,  29  Mo.  543  (1860). 
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persons  as  it  will  admit  of,  giving  preference  to  persons  resident  in 
Philadelphia  or  its  neighborhood,  is  valid,  since  it  is  in  trust  for 
objects  within  the  scope  of  the  corporate  duties  of  the  city.^  Other 
instances,  showing  the  capacity  of  public  corporations  to  take  prop- 
erty and  to  act  as  trustees,  are  given  in  the  note.^ 


§  573  (443).  Devises  and  Grants  for  Objects  foreign  to  Corporate 
Purposes.  —  But  municipal  corporations  cannot,  for  the  same  rea- 
sons applicable  to  ordinary  corporations  aggregate,  hold  lands  in 
trust  for  any  object  or  matter  foreign  to  the  purpose  for  which  they 
are  created,  and  in  which  they  have  no  interest.^  Thus,  while  the 
supervisors  of  a  county,  who  are  made,  by  statute,  a  corporation  for 


170. 


Philadelphia r.  Elliott,  3  Rawle  (Pa.), 


2  A  bequest  "to  the  citizens  of  W.  to 
purchase  a  Jire  engine  "  was  regarded  as  a 
charitable  gift,  and  sustained,  the  court 
considering  the  name,  whether  to  the  cor- 
poration or  the  citizens  composing  it,  as 
immaterial,  and  that,  as  the  object  was 
meritorious,  the  testator's  intention  should 
be  allowed  to  take  effect,  notwithstanding 
any  misnomer  or  other  defect  in  name  or 
form.  Wright  v.  Linn,  9  Pa.,  433  ;  see 
Kirk  V.  King,  3  Pa.  436  ;  Tj'rone  Tp. 
School  Directors  v.  Dunkleberger,  6  Pa. 
31.  As  to  name  and  misnomer,  see  ante, 
sees.  179-181. 

In  Texas  it  is  decided  that  a  bequest  to 
a  county  ' '  for  the  benefit  of  public  schools  " 
is  not  void  for  uncertainty,  and  that  it  is 
consistent  with  the  object  and  function  of 
the  corporation,  which  may  take  and  ad- 
minister such  a  trust.  And  so  of  a  bequest 
for  the  benefit  of  indigent  persons  residing 
in  the  county,  counties  being  charged  with 
the  duty  of  providing  for  the  support  of 
the  poor.  Bell  County  v.  Alexander,  22 
Tex.  350  (1858).  A  school  society  in 
Connecticut  is  a  corporation,  and  as  such  it 
is  held  that  it  may,  upon  well-settled  prin- 
ciples, take  a  devise  or  bequest  in  trust 
for  educational  purposes.  Southington 
First  Cong.  Soc.  v.  Atwater,  23  Conn.  34 
(1854).  Bequest  held  void  because  the 
"  school  commissioners  "  named  were  not  a 
corporate  body.  Janey's  Executor  v.  La- 
tane,  4  Leigh  (Va.),  327  (1833). 

A  devise  to  a  town  of  pi'operty  ' '  to 
be  used  by  the  town  in  repairing  its  high- 
ways  and  bridges  yearly,"  being  in  its  char- 


acter both  public  and  charitable,  is  valid, 
not  only  by  a  special  statute  in  Connecticut, 
but  also,  it  would  seem,  without  the  aid 
of  any  special  enactment.  Hamden  v. 
Rice,  24  Conn.  350  (1856);  Coggeshall  z>. 
Pelton,  7  Johns.  (N.  Y.)  Ch.  292  (bequest 
to  erect  tovm-house).  See,  also,  Attorney- 
General  V.  Shrewsbury,  6  Beav.  220.  In 
Ohio,  "gifts,  grants,  and  devises  to  the 
poor  of  any  township "  are  by  statute 
(Swan's  Stat.  637)  "good  and  valid  in 
law  "  when  made  directly  to  the  poor  ;  and 
they  are  held  to  be  good  when  made  to  a 
trustee,  in  trust  for  the  poor  of  a  township. 
Urmey's  Executors  v.  "Wooden,  1  Ohio  St. 
160(1853).  Bequest  "to  the  orphans"  o{ 
a  municipal  corporation  sustained.  Suc- 
cession of,  &c.,  2  Rob.  (La.)  438.  In  In- 
diana, the  statute  of  43  Elizabeth,  chap.iv., 
is  in  force  (McCord  v.  Ochiltree,  8  Blackf. 
15),  and  a  devise  of  real  property  in  a 
town  in  that  State,  to  be  "  forever  appro- 
priated to  the  education  of childrea 

of  this  town,"  is  within  that  statute,  and 
valid,  and  trustees  will  be  appointed  by 
the  court  to  manage  the  trust.  Richmond 
V.  State,  5  Ind.  334  (1854). 

8  Plowd.  103  ;  1  Kyd  on  Corp.  72  ; 
Howe,  In  re,  1  Paige  (N.  Y.),  214  (1828); 
So.  Newmarket  Meth.  Sem.  Trs.  v.  Peas- 
lee,  15  N.  H.  317,  331 ;  Farmers'  Loan  & 
T.  Co.  V.  Carroll,  5  Barb.  613  ;  Hornbeck 
V.  Westbrook,  9  Johns.  73 ;  North  Hemp- 
stead V.  Hempstead,  2  Wend.  109;  Cogges- 
hall  et  al.,  New  Rochelle  Trs.  v.  Pelton 
(legacy  for  townhouse),  7  Johns.  Ch.  292; 
Sloane  v.  McConahy,  4  Ohio,  157  ;  supra, 
sec.  667.    In/i-a,  sees.  648,  651,  note. 


§573 


CORPORATE   PROPERTY:     TRUST   ESTATES. 


669 


special  purposes,  may  take  by  grant  a  parcel  of  laud  iu  trust  that 
they  should  erect  a  court-house  and  Jail,  these  being  county  pur- 
poses, they  cannot  be  seized  as  trustees  for  the  use  of  an  individual, 
or  in  trust  for  building  a  church  or  school-house  for  the  use  of  the 
inhabitants  of  a  particular  town  in  the  county.^  So  a  corporation, 
■with  authority  to  establish,  in  a  designated  town,  an  institution 
"  for  the  instruction  of  youth,"  cannot  be  a  trustee  under  a  will  or 
grant  to  hold  funds  and  pay  over  the  income  thereof  for  the  support 
of  missionaries.* 


1  Jackson  v.  Hartwell,  8  Johns.  (N.  Y.) 
422 ;  see,  also,  Jackson  v.  Cory,  8  Johns. 
(N.  Y.)  385. 

"  Our  laws  are  full  of  instances  of  per- 
sons clothed  with  corporate  powers  for 
certain  8{)ecial  purposes.  The  loan  offi- 
cers of  a  county  are  a  corporation  ;  and 
could  they,  as  such,  receive  a  grant  of 
land  for  the  use  of  a  town  or  of  a  church  ? 
Certainly  not  Nor  can  the  supervisors 
of  Oneida  County  take  a  grant  of  land  for 
the  use  of  the  town  of  Rome.  Such  a 
grant  must  be  deemed  void  upon  every 
]irinciple,  whether  we  consider  the  special 
and  defined  objects  of  a  corporate  capa- 
city in  the  board  of  supervisors  ;  whether 
we  consider  the  power  given  them  by 
statute  to  take  conveyances  of  land  for 
the  use  of  the  county  ;  or,  lastly,  whether 
we  refer  to  the  incapacity  of  all  corpora- 
tions to  hold  lands  in  trust  for  any  other 
object  than  that  for  which  the  corpora- 
tion was  created.  Whether  the  court  of 
equity  would  or  would  not  prevent  the 
trust  as  to  the  inhabitants  of  Bome  ftx>ni 
failing  for  want  of  a  trustee  is  not  a 
question  for  a  court  of  law  (in  an  action 
of  ejectment)  to  decide."  Per  Curiam,  in 
Jackson  r.  Hartwell,  8  Johns.  (N.  Y.) 
422  (1811).  See  ante,  sec.  568,  note.  Le- 
gislature or  chancery  may,  in  proper  eases, 
appoint  trustees.  Bryant  v.  McCandless, 
7  Ohio,  Part  2,  135  ;  Chapin  r.  School 
District,  35  N.  H.  445  ;  Girard  Will  Case, 
2  How.  127  ;  Shotwell  v.  Mott,  2  Sandf. 
(N.  Y.)  Ch.  46.  It  was  said  by  Mr.  Justice 
Story,  in  Vidal  r.  Mayor,  &c.  of  Philadel- 
phia, 2  How.  {U.  S.)  128,  that  there  is 
"  no  positive  objection  in  point  of  law  to 
a  corporation  taking  property  upon  a  trust 
not  strictly  within  the  scope  of  its  institu- 
tion, but  collateral  to  it ;  nay,  for  the  ben- 
efit of  a  stranger  or  another  corporation." 


See,  also,  Perin  v.  Carey,  24  How.  465 
(1860),  per  Wayne,  J.  But  Chancellor 
Kent,  in  stating  that  a  corporation  may  be 
a  trustee,  adds  :  "And  at  this  day,  the 
only  reasonable  limitation  is,  that  it  can- 
not be  seized  of  land  in  trust  for  purposes 
foreign  to  its  institution."  2  Kent  Com. 
280. 

'  South  Newmarket  Methodist  Semi- 
nary Trustees  v.  Peaslee,  15  N.  H.  317 
(1844).  But  towns  in  New  Hampshire,  it 
has  been  decided,  may  legally  hold  lands 
in  trust  for  the  support  of  religion  within 
their  limits.  The  Dublin  Case,  38  N.  H. 
459  (1859).  "Such  instances,"  says  Per- 
ley,  C.  J.,  giving  the  judgment  of  the 
court  (7*.  p.  577),  "are,  it  is  believed, 
very  numerous  in  this  Slate.  •  .  .  Under 
our  Constitution  no  one  can  entertain  a 
doubt  that  to  maintain  the  institutions  of 
religion  is  an  object  quite  consistent  with 
the  general  purpose  for  which  towns  are 
created,  and  that  towns  have  at  least  an 
indirect  interest  in  promoting  religion 
within  their  limits."  Cases  and  text 
cited.  Sargent  v.  Cornish,  54  N.  H.  18 
(1873).  As  to  nature  of  New  England 
towns,  OTite,  sees.  28-30  ;  Bryce's  Am. 
Commonwealth,  Vol.  I.,  ch.  xlviii.  In 
the  case  last  cited,  it  was  held  that  muni- 
cipal corporations,  in  New  Hampshire,  may 
take  and  hold  property  in  trust  for  any 
purpose  not  foreign  to  their  institution, . 
nor  incompatible  with  the  objects  of  their 
organization.  A  town  is  capable  of  re- 
ceiving by  bequest  and  holding  in  trust  a 
sum  of  money,  the  income  of  which  shall 
be  invested  yearly  in  the  purchase  and  use 
for  display  of  United  States  flags.  Al- 
though capable  of  holding  such  fund  for 
the  purpose  designated,  a  town  has  not 
the  power  of  raising  mone)'  by  taxation 
for   the  purpose  of   executing  the  trss^ 
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§  574  (444).    "When  the  State  alone  can  question  the  Po-wer.  — 

Whether  a  municipal  corporation,  with  power  to  purchase  and  hold 
real  estate  for  certain  purposes,  has  acquired  and  is  holding  such 
property  for  other  purposes,  is  a  question  which  can  only  be  deter- 
mined in  a  proceeding  instituted  at  tlie  instance  of  tlie  State.  If 
there  is  capacity  to  purchase,  the  deed  to  the  corporation  divests 
the  estate  of  the  grantor,  and  there  is  a  complete  sale;  and 
whether  the  corporation,  in  purchasing,  exceeds  its  power  is  a  ques- 
tion between  it  and  the  State,  and  does  not  concern  the  vendor 
or  others.^ 


Where  a  testator  bequeathed  a  sum  of 
money  to  a  town  "  on  condition  that  the 
same  be  accepted,  and  invested  by  said 
town  so  as  to  yield  an  income  of  not  less 
than  six  per  centum  per  annum,  which 
income  shall  be  invested  yearly  in  '  United 
States  flags,'  to  be  used  within  the  said 
town  on  all  proper  occasions,"  with  pro- 
vision for  a  forfeiture  of  the  legacy  in  case 
the  town  should  omit  to  fulfil  the  condi- 
tion, —  Held,  that  the  town  might  properly 
expend  a  reasonable  portion  of  the  income 
of  the  fund  in  the  purchase  and  erection 
of  flagstaffs,  ropes,  halUards,  and  other 
necessary  paraphernalia. 

As  towns  in  Massachusetts  were  liable 
by  statute,  under  a  penalty,  for  neglect  to 
support  schools  (ante,  sec.  28),  and  as  par- 
ishes (organizations  created  for  parochial 
or  religious  purposes)  viay  legally  estab- 
lish schools  and  raise  taxes  to  maintain 
them,  though  not  required  to  do  so  under 
a  penalty  for  neglect,  as  towns  are,  it  was 
decided  by  the  Supreme  Court  of  that 
State,  that  a  parish,  as  well  as  a  town,  was 
capable  of  taking  and  holding  a  devise  of 
real  estate,  "  to  be  applied  for  the  use  of 
schools."  Sutton  First  Parish  v.  Cole,  3 
Pick,  (Mass.)  232  (1825).  In  this  case 
the  court  seemed  to  be  of  opinion  that 
such  corporations  could  not  take  or  hold 
real  property  for  pu)-poses  wholly  foreign 
to  the  specific  objects  for  which  they  were 
created.  2  Washb.  Real  Prop.  (4th  ed.) 
p.  519,  pi.  3. 

1  Chambers  v.  St.  Louis  (Mullanphy's 
devise  to  city  of  St.  Louis),  29  Mo.  543, 
577  (1860);  Land  v.  Coffman,  50  Mo.  243 
(1872)  5  s.  c.  12  Am.  Law  Reg.  (n.  s.) 
March,  1873,  p.  143,  and  Mr.  Johnson's 
note;  Smith  v.  Sheeley,  12  Wall.  35; 
Myers  v.  Croft,   13  Wall.  291  ;  s.  c.  11 


Am.  Law  Reg.  (n.  s.)  308;  Goundie  v. 
Water  Company,  7  Pa.  St.  233  (1347); 
Leazure  v.  Hillegas,  7  Serg.  &  Rawle  (Pa.), 
313,  320  (1821);  Davidson  Col.  v.  Cham- 
bei-s's  Executors,  3  Jones  Eq.  (X.  C.)  253, 
258,  per  Pearson,  J. ;  Raley  i;.  Umatilla 
County,  15  Oreg.  172  ;  Eufaula  v.  Mc- 
Nab,  67  Ala.  588;  Natoma  W.  &  M.  Co.  v. 
Clarkiu,  14  Cal.  544  ;  Barrow  v.  Nashville, 

6  C.  Turnp.  Co.,  9  Humph.  304.  A  cor- 
poratiou  cannot  hold  property  in  violation 
of  its  charter,  nor  can  it  take  it  in  violation 
of  its  charter  by  an  act  of  the  laiv.  lb.  See 
Bank  of  Mich,  v.  Niles,  1  Doug,  (Mich.) 
401  ;  Bank  of  Va.  v.  Poitiaux,  3  Rand. 
136  ;  Martin  v.  Br,  Bank,  15  Ala.  587  ; 
Baird  v.  Bank  of  Wash.,  11  Serg.  &  R.  411 ; 
Goundie  v.  North,  Water  Co.,  7  Pa.  St.  233; 
Angell  &  Ames  Corp.  sees.  152,  153.  "If 
a  corporation  be  forbidden  by  its  charter 
to  purchase  or  take  land,  a  deed  made  to  it 
would  be  void,"     lb.;  Leazure  v.  Hillegas, 

7  Serg,  &  Rawle  (Pa.),  313,  Distinction 
between  prohibition  to  take,  and  a  jjrohi- 
bition  merely  to  hold.  See  Bank  v.  Niles, 
1  Doug.  (Mich.)  401;  Bank  v.  Poitiaux, 
3  Rand.  (Va.)  136;  Leazure  v.  Hillegas, 
suj)ra.  A  deed  of  real  estate  was  made 
by  Betsy  Flagg  to  the  town  of  Worcester, 
in  consideration  of  five  dollars  (nominal)* 
and  that  the  town  should  support  her  (she 
being  lawfully  settled  in  the  town  while 
single.  The  court,  without  deciding  that 
the  acceptance  of  a  deed  by  the  officers  of 
the  town,  the  consideration  of  which  im- 
poses upon  the  inhabitants  any  expense  or 
burden,  would  create  a  binding  contract 
on  the  part  of  the  town,  or  that  the 
grantor  might  not  avoid  a  deed  of  which 
such  obligation  was  the  only  consideration, 
held  that  the  town,  on  the  delivery  of  tho 
deed  to  it,  became  seized  of  the   estate, 
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§  575  (445).  Power  of  Alienation.  —  Municipal  corporations  pos- 
sess the  incidental  or  implied  right  to  alienate  or  dispose  of  the 
property,  real  or  personal,  of  the  corporation,  of  a  private  nature, 
unless  restrained  by  charter  or  statute ;  they  cannot,  of  course, 
dispose  of  property  of  a  public  nature,  in  violation  of  the  trusts 
upon  which  it  is  held,  and  they  cannot,  except  under  valid  legisla- 
tive authority,  dispose  of  the  public  squares,  streets,  or  commons.^ 


could  maintain  ejectment  against  a  dis- 
seizor, and  that  the  deed  would  remain 
good  until  avoided  by  the  grantor,  or  by 
some  one  in  privity  of  estate.  Inhabi- 
tants of  Worcester  v.  Eaton,  13  Mass.  371 
(1816).  The  court  says  (lb.  p.  378), 
"  Whether  the  inhabitants  of  a  town  can 
be  assessed  to  raise  money  to  purchase 
lands  to  be  used  for  any  other  purpose 
than  the  execution  of  some  lawful  requisi- 
tion, is  a  different  question."  Text  ap- 
proved. Commonwealth  v.  Wilder,  127 
Mass.  1  ;  Matthews  v.  Alexandria,  68  Mo. 
115  ;  Parish  of  Plaquemines  v.  Foulhouze, 
30  Ia  An.  64. 

"The  rule  stated  by  Dillon  [in  this  sec- 
tion] has  been  indorsed  by  two  well  con- 
sidered cases  in  Indiana,  —  Hayward  r. 
Davidson,  41  Ind.  214,  and  Baker  v.  Xeff, 
73  Ind.  68.  Other  States  where  the 
question  has  been  presented  adopted  the 
same  rule,  and  the  Supreme  Court  of  the 
United  States,  in  Union  Xat.  Bk.  v.  Mat- 
thews, 98  U.  S.  628,  holds  to  the  same 
doctrine."  Per  Craig,  J.,  in  Barnes  v. 
Suddard,  117  III.  237.  See,  also,  Hough 
V.  Cook  County  Land  Co.,  73  111.  23  ;  and 
Alexander  v.  Tolleston  Club  of  Chicago, 
110  111.  65 ;  anU,  sec.  565. 

^  Kyd,  108;  Smith  r.  Barrett,  1  Siderf. 
162  ;  2  Kent  Com.  281;  Reynolds  i'.  Stark 
County,  5  Ohio,  204  (1831)  ;  Meriwether 
r.  Garrett,  102  U.  S .  472  ;  Augusta  v. 
Perkins,  3  B.  Mon.  (Ky.)  437  ;  Colchester 
r.  Lowten,  1  Vesey  &  B.  226 ;  Alves'  Ex. 
r.  Henderson,  16  B.  Mon.  (Ky.)  131,  168 
(1855)  ;  Bowlin  r.  Furman,  28  ^lo.  427  ; 
Kennedy  r.  Covington.  8  Dana  (Ky.),  50  ; 
Newark" r.  Elliott,  5  Ohio  St.  113'(1855); 
Bansom  r.  Boal,  29  Iowa,  68  (1870)  ;  An- 
gell  &  Ames  Corp.  sec.  187  ;  Still  r.  Lan- 
singburgh  (conveyance  of  public  square 
void),  16  Barb.  (N.  Y.)  107  ;  Knox 
County  0.  McComb,  19  Ohio  St.  320  ; 
Philadelphia  v.  P.   &  R.   R.  R,   Co.   58 


Pa.  St.  253 ;  HoUaday  v.  Frisbie,  15  CaL 
630  (1860) ;  ante,  sec.  475.  Text  ap- 
proved :  Shannon  v.  O'Boyle,  51  Ind.  565 
(1876)  ;  Matthews  v.  Alexandria,  63  Mo. 
115  ;  Lord  r.  Oconto,  47  Wis.  386.  Ante, 
sec.  475.  Warren  Co.  Sup.  v.  Patterson, 
56  IlL  111;  post,  ch.  xxii.  Kings  County 
Fire  Ins.  Co.  v.  Stevens,  101  N.  Y.  411 '; 
Roper  V.  McWhorter,  77  Va.  214  (ferries); 
Hoadley's  Admrs.  v.  San  Francisco,  124 
U.  S.  639  (squares  dedicated  to  public  use 
canpot  be  conveyed  to  private  persons). 
Board  of  supervisors  not  entitled  to  extra 
pay  for  selling,  in  pursuance  of  a  statute, 
the  stock  owned  by  a  county  in  a  railroad 
corporation.  Andrews  r.  Pratt,  44  Cal. 
309  (1872).  A  municipal  corporation 
charged  by  its  charter  with  the  "  manage- 
ment of  its  financial,  prudential,  and  mu- 
nicipal concerns,"  while  it  would  have  no 
power  to  erect  buildings  for  business  pur- 
poses, it  has  the  power  to  lease  a  hall 
owned  by  it  —  in  this  case  in  the  muni- 
cipal building  —  for  concerts,  theatres, 
and  other  entertainments.  BeU  v.  Platte- 
ville,  71  Wis.  139  ;  Stone  r.  Oconoraowoc, 
71  Wis.  155.  As  to  similar  power  in  pri- 
vate corporations  to  dispose  of  or  make 
advantageous  use  of  surplus  property. 
Simpson  ».  Westminster  Palace  Hotel  Co., 
8  House  Lds.  Cas.  712;  Morawetz  on 
Corp.  (2d  ed.)  sec.  367;  Green's  Brice's 
Ultra  Vires  (2ded.),  66-69.  Where  a 
city,  having  a  general  power  to  hold  and 
convey  real  property  for  the  convenience 
of  its  inhabitants,  purchased  a  lot  to  be 
used  as  a  site  for  a  city  hiiil,  and  after- 
wards purchased  another  for  the  same 
purj)ose,  it  was  held  that  the  power  was  a 
continuing  one,  and  that  the  city  had  the 
right  to  sell  and  convey  the  lot  first  pur- 
chased. Konrad  r.  Rogers,  70  Wis.  492. 
Town  may  lawfully  repair  an  old  building 
owned  by  it,  for  rental  purposes,  as  any 
other  prudent  owner  might  do.     Bates- p. 
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The  distinction  is  between  property  which  a  corporation  may  own 
the  same  as  a  natural  person  and  that  which  it  holds  in  general  or 


Bassett,  60  Vt.  530  (1888).  An  improvi- 
dent sale  made  by  a  municipal  corporation 
in  the  exercise  of  its  discretionary  power 
may  be  set  aside  by  the  court.  Terre 
Haute  V.  Terre  Haute  Water  Works,  94 
Ind.  305.  A  contract  of  sale  having  been 
executed,  the  corporation  was  held  estopped 
from  setting  up  the  plea  of  ultra  vires. 
Searcy  v.  Yamell,  47  Ark.  269. 

A  corporation  may  alien  land  held  by 
it  in  fee  simple,  though  purchased  for  the 
use  of  a  common.  Beach  v.  Haynes,  12 
Vt.  15  (1840).  But  not  if  after  its  pur- 
chase it  has  dedicated  it  to  the  public. 
State  V.  Woodward,  23  Vt.  92  (1850).  In 
a  contract  of  sale  of  land  to  a  county  was 
this  clause  :  That  the  party  of  the  first 
part  "agrees  to  sell  to  the  said  party  of 
the  second  part  [certain  described  prop- 
erty] for  court-house  and  other  county 
buildings."  And  the  same  clause  was 
contained  in  the  deed  to  the  county.  It 
was  held  that  these  words  did  not  operate 
to  limit  or  restrain  the  power  of  alienation 
by  the  proper  county  authorities.  Warren 
Co.  Sup.  V.  Patterson,  56  111.  Ill  (1870). 

Where  an  act  of  the  legislature  confers 
upon  a  corporation  the  power  to  sell  cer- 
tain property  originally  donated  by  the 
State  to  the  corporation,  and  enumerates 
the  objects  for  which  such  sale  may  be 
made,  it  is  not  competent  for  the  corpora- 
tion to  dedicate  such  property  to  the  pub- 
lic use  of  the  citizens.  Wright  v.  Victoria, 
4  Tex.  375. 

Mr.  Grant,  after  an  examination  of  the 
English  authorities,  observes  that  "no 
decision  of  the  common -law  courts,  di- 
rectly in  point,  can  be  found,  laying  down 
the  law  to  be  that  to  alien  its  real  prop- 
erty at  pleasure  is  incident  to  a  corpo- 
ration." Grant,  129,  134.  But  in  this 
country  there  can  be  no  doubt  as  to  the 
general  -implied  authority  of  corporations, 
unless  restrained,  to  dispose  of  property  of  a 
private  nature.  Newark  v.  Elliott,  5  Ohio 
St.  113;  3  Washb.  Real  Prop.  (4th  ed.), 
565,  pi.  25  a.  The  English  Municipal 
Corporations  Act  of  1835  imposes  cer- 
tain specific  restraints  on  the  right  of 
municipal  corporations  to  alien,  mortgage, 
or  lease  their  real  property.    5  and  6  Wm. 


IV.   chap.  Ixxvi.   sec.   94;    Grant  Corp. 
140  ;  post,  chap.  xxii. 

A  condition  annexed  to  a  grant  of  land 
in  fee  simple  by  a  city  corporation  may, 
as  in  the  case  of  similar  conditions  in  the 
deed  of  an  individual,  be  dispensed  with  or 
waived  by  the  grantor,  and  this  as  well  by 
acts  as  by  express  agreement ;  and  when 
once  dispensed  with  or  waived,  it  is  gone 
forever.     Sharon   Iron  Company  v.  Erie, 
41   Pa.  St.  341  (1861).     As  to  breach  of 
condition  in  a  deed  of  land  to  be  used  only 
as  a  place  for  a  town  house.     French  v. 
Quincy,  3  Allen  (Mass.),  9.     A  municipal 
corporation,    having    by   its  charter  full 
power    to    purchase,    hold,    and    convey 
lands,  received,  for  a  valuable  considera- 
tion, a  deed  of  a  parcel  of  land  containing 
one  acre,  "for  the  use  of  the  said  town," 
for  the  picrposes   mentioned  in  the  deed. 
The  deed  then  states,  in  substance,  that 
it  is  conveyed  for  a  court-house  and  jail  to 
be  erected  and  kept  thereon,  with  a  pro- 
viso that  if  it  ceased  to  be  used  for  such 
purposes,  the  property  was  to  re-vest  in 
the  gi-antor.     While  the  land  was  used  by 
the  town  for  the  specified  purposes,  the 
title  was  held  to  be  in  the  town,  and  it 
was  held  that  the  grantor  could  not  in- 
terfere to  prevent  the  town  from  leasing 
portions  of  the  tract  not  needed  for  the 
purposes    specially   named    in   the   deed. 
The  court  was  of  opinion  that  the  true 
construction  of  the  grant  was  that,  while 
the   condition   on  which  the  corporation 
held  the  lot  was  not  broken,  they  had  full 
dominion  over  it,  and  might  use  it  as  they 
saw  fit.     Boiling  v.  Petersburg,  8  Leigh 
(Va.),  224  (1837).     As  to  covenants  and 
conditions  in  such   and   like   cases,   and 
their  efi'ect,  see  Berkley  v.  Union  Pacific 
Ry.  Co.,  33  Fed.  Rep.  794  (1888),  Brewer, 
J. ;  Indianapolis,  P.  &  C.  Ry.  Co.  v.  Hood, 
66  Ind.  580  (1879)  ;  Jeftersonville,  M.  & 
I.  R.  R.  Co.  V.  Barbour,  89  Ind.  375;  s.  c. 
14  Am.  &  Eng.  R.  R.  Cas.  466  ;  Close  v. 
Burl.,  C.  R.  &  N.  Ry.  Co.,  64  Iowa,  149; 
8.  c.  17  Am.  &  Eng.  R.  R.  Cas.  33  ;  Tay- 
lor V.  Cedar  Rap.  &  St.  P.  R.  R.  Co.,  25 
Iowa,  371 ;  Varner  v.  St.  Louis  &  C.  R.  R. 
Co.,  55  Iowa,  677  ;   Ayer  v.    Emery,  14 
Allen  (Mass.),  67;  Memphis  &  C.  I?.  R. 
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special  trust.  The  rights  of  the  corporation  as  a  property  holder 
are  distinct  from  the  legislative  rights  of  the  corporation  :  the  cor- 
poration may  alien  its  private  property,  but  it  cannot  (as  elsewhere 
shown)  cede  away  the  power  of  municipal  control 

§  576  (446).  Sale  on  Execution.  —  In  some  of  the  States  it  is 
held  that  the  private  property  of  municipal  corporations,  that  is, 
such  as  they  own  for  profit,  and  charged  with  no  public  trusts  or 
uses,  may  he  sold  on  execution  against  them.^     In  other  States,  either 


Co.  r.  Neighbors,  51  Miss.  412  ;  Hubbard 
T.  St  Joseph  &  C.  B.  R.  R.  Co.,  63  Mo. 
68  ;  Aikin  v.  Albany,  Vt.  k  C.  R.  R.  Co.,  26 
Barb.  289 ;  Horaback  r.  Cine.  &  Z.  R.  R. 
Co.,  20  Ohio  St.  81  (1870);  Mead  r. 
Ballard,  7  Wall  290  (1868).  See  chapters 
on  Streets  and  Dedication,  post.  Powers 
of  private  corporations  to  dispose  of  prop- 
erty. Morawetz  on  Corp.  (2d  ed.)  sec. 
835. 

1  Holladay  v.  Frisbie,  15  Cal.  630;  Dav- 
enport V.  Peoria  Ins.  Co.,  17  Iowa,  276; 
Louisville  r.  Commonwealth  (as  to  public 
and  private  property),  1  Duvall  (Ky.), 
295 ;  Brown  r.  Gates,  15  W.  Va.  131  ; 
Birmingham  v.  Rumsey,  63  Ala.  352 ; 
Hart  V.  New  Orleans,  12  Fed.  Rep.  292  ; 
approving  text.  It  seems  that  a  munici- 
pal corporation  may  sometimes  own  some 
description  of  property,  or  have  debts  of  a 
strictly  private  nature  due  it,  which  are 
subject  to  levy,  and  to  the  lien  of  such 
writ  or  garnishment.  Brown  v.  Gates, 
supra.  It  has  been  held  that  a  place  of 
traflBc  called  a  market  bazaar,  owned  by  a 
municipal  corporation,  for  the  sale  of  mer- 
chandise, from  which  the  sale  of  fresh 
meats,  fish,  and  vegetables  was  excluded, 
and  which  had  been  rented  out  by  the 
corporation  for  a  term  of  years,  is  not 
such  a  market  as  is  protected  from  execu- 
tion ;  and,  no  authority  having  been  given 
by  the  legislature  to  establish  such  a 
bazaar,  it  is  subject  to  levy  and  sale. 
New  Orleans  v.  JSIorris,  3  "Woods  C.  C. 
103,  Billings,  J.;  ante,  sec.  100,  and  note  ; 
New  Orleans  r.  Home  Ins.  Co.,  23  La.  An. 
61  (1871).  Water-works,  owned  by  a 
city,  have  been  held  to  be  of  such  public 
utility  and  necessity  as  to  be  practically 
held  in  trust  for  the  use  of  the  citizens, 
and  not  liable  to  sale  under  execution. 
New  Orleans  v.  Morris,  105  U.  S.  600. 


Ante,  sec.  3a;  infra,  sec.  579.  Further, 
see  chapters  on  Dedication  and  Manda- 
mus, post.  And  an  act  of  the  legislature 
of  the  State,  granting  to  a  city  certain 
real  property  within  its  limits,  with  a  pro- 
viso in  the  act  that  the  city  shall  pay 
into  the  State  treasury,  within  twenty 
days  after  their  receipt,  twenty-five  per 
cent  of  all  moneys  arising  from  the  sale  or 
other  disposition  of  the  property,  gives  to 
the  city  an  absolute  interest,  qualified  by 
no  conditions  or  trusts  attaching  to  the 
property,  and  subject  to  no  specific  uses ; 
and  hence  the  property  may  be  levied  on 
and  sold  under  execution.  Holliday  r. 
Frisbie,  above  cited. 

In  Foster  v.  Fowler,  60  Pa.  St.  27 
(1868),  the  corporation  known  as  the  Mo- 
nougahela  Water  Company,  empowered  to 
introduce  water  into  a  city  for  the  use  of 
the  inhabitants,  was  held  to  be  a  corpora- 
tion for  public  purposes ;  and  on  prin» 
ciples  recognized  in  Pennsylvania  it  was 
held  that  its  buildings  and  property,  ne- 
cessary to  carry  on  its  operations,  could 
not  be  seized  and  sold  on  execution,  or  be 
subjected  to  a  mechanic's  lien.  But  the 
property  of  a  storage  and  warehouse  com- 
pany may  be  sold  on  execution.  Girard 
Point  Storage  Co.  r.  Southwark  Foundry 
Co.,  105  Pa.  St.  251.  As  to  sale  on  execu- 
tion of  property  of  private  corporations 
necessary  to  enable  it  to  perform  its  public 
duties,  see  Morawetz  on  Corp.  (2d  ed.), 
sec.  1125,  and  cas*»s  cited.  See  also 
"Winslow  r.  Perquimans  Co.  Comm'rs,  64 
N.  C.  218  (1870).  Judgment  against 
county  which  has  no  private  property 
must  be  enforced  by  mandamus,  and  not 
by  execution.  Gooch  v.  Gregory,  65  N. 
C.  142.  More  fully  see  post,  chapter  on 
Mandamus. 
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by  statute  or  on  general  principles,  it  is  declared  that  judgments 
against  municipal  corporations  cannot  be  enforced  by  ordinary 
writs  of  execution,  and  that  the  remedy  of  the  creditor  is  by  man- 
damus to  compel  payment,  or  the  levy  of  a  tax  for  that  purpose. 
Questions  of  this  kind  are  influenced  much  by  local  legislation.^ 
On  principle,  in  the  absence  of  statutable  provision,  or  legislative 
policy  in  the  particular  State,  it  would  seem  to  be  a  sound  view  to 
hold  that  the  right  to  contract  and  the  power  to  be  sued  give  to  the 
creditor  a  right  to  recover  judgment ;  that  judgments  should  be 
enforceable  by  execution  against  the  strictly  private  property  of 
the  corporation,  but  not  any  against  property  owned  or  used  by  the 
corporation  for  public  purposes,  such  as  public  buildings,  hospitals, 
and  cemeteries,  fire-engines  and  apparatus,  water-works,  and  the 
likej  and  that  judgments  should  not  be  deemed  liens  upon  real 
property  except  when  it  may  be  taken  in  execution.^  Outside  of 
the  New  England  States  the  creditors  of  a  municipal  corporation 
cannot  resort,  for  the  purpose  of  making  their  debts,  to  the  private 
property  of  the  inhabitants.*  The  indebtedness  of  a  city  is  con- 
clusively established  by  a  judgment  recovered  against  it  in  a  court 
of  competent  jurisdiction  ;  and  in  enforcing  payment  by  mandamus, 
the  plaintiff  is  not  restricted  to  any  particular  property  or  revenues, 
or  subject  to  any  conditions,  unless  the  judgment  or  the  statute  so 
provides.* 

1  Crane  v.  Fond  du  Lac,  16  Wis.  196  Co.,  17  Iowa,  276  ;  Brick! ey  v.  Boston,  20 
(1862);  Chicago  v.  Halsey,  25  111.  595  Fed.  Rep.  207  (holding  that  a  jjoKce  6oa< 
(1861);  Olney  v.  Harvey,  50  111.  453  ;  owned  by  a  city  is  not  subject  to  a  libel  in 
Elrod  V.  Bernadotte,  53  III.  368  ;  Bloom-  rem  without  the  consent  of  the  city)  ; 
ington  V.  Brokaw,  77  111.  194,  197  (1875);  Darling  r.  Baltimore,  51  Md.  1  ;  Mariner 
Cairo  v.  Allen,  3  111.  App.  398  ;  Morrison  v.  Mackey,  25  Kan.  669  ;  Lilly  v.  Ta3'lor, 
V.  Hinkson,  87  111.  587  ;  Klein  v.  New  88  N.  C.  489  ;  Wallace  v.  Trustees,  84 
Orleans,  99  U.  S.  149  ;  Curry  v.  Savan-  N.  C.  164  ;  infra,  sec.  577,  note.  A 
nah,  64  Ga.  290  (1879);  s.  c.  21  Alb.  L.  school-house  is  not  liable  to  levy  and  sale 
J.  34;  Commonwealth  v.  Allegheny  County,  on  execution,  nor  can  the  insurance  mone^y, 
37  Pa.  St.  277,  290;  Commonwealths.  Per-  if  it  burns  down,  be  garnished  by  a  cred- 
kins,  43  Pa.  St.  400  ;  State  v.  Milwaukee,  itor.  Fleishel  v.  Hightower,  62  Ga.  324. 
20  Wis.  87;  State  v.  Beloit,  lb.  79(1865);  8  Horner  v.  Coffey,  25  Miss.  (3  Cush.) 
infra,  sec.  850.  434  (1853).     The  court  refused  to  follow 

2  Schaffer  v.  Cadwallader,  36  Pa.  St.  the  doctrine  laid  down  in  Beardsley  v. 
126  (1860);  State  v.  Tiederman,  69  Mo.  Smith,  16  Conn.  368;  s.  r.  Millers.  Mc- 
306,  approving  text  ;  Davenport  v.  Insur-  Williams,  50  Ala.  427  (1874);  s.  c.  20  Am. 
ance  Co.,  above  cited  ;  President,  &c.  v.  Rep.  297  ;  Meriwether  v.  Garrett,  102 
Indianapolis,  12  Ind.  620  ;  Lamb  v.  Shaj's,  U.  S.  472  ;  post,  chap.  xx.  sec.  849,  note. 
14  Iowa,  567  ;  Brown  v.  Gates,  15  W.  Va.  As  to  exemption  of  municipal  reve7iues 
131  ;  Cole  v.  Green,  25  111.  104  ;  Green  v,  from  judicial  seizure,  and  as  to  garnish' 
Marks, '  25  111.  221  ;  Meriwether  v.  Gar-  ment  of  municipal  corporations,  see  ante, 
rett,    102   U.    S.    472  ;  Lowe   v.   Howard  sees.  100,  101. 

County,   94  Ind.  553  ;  Foster  v.  Fowler,  *  United  States   v.    New    Orleans,    98 

60  Pa.  St.  27  ;  Davenport  v.  Peoria  Ins.     U.  S.  381. 
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§  577.  Same  subject. —  It  is  clear  that  property  owned  by  a 
muuicipal  corporation  and  used  for  public  purposes  cannot  be 
sold  by  virtue  of  an  execution  issued  on  a  judgment  rendered 
against  the  corporation.^  As  one  of  the  results  of  this  general  rule, 
there  is  no  right  to  a  mechanic's  lien  against  such  property.  Thus, 
county  bridges,  school-houses,  court-houses,  and  other  public  build- 
ings which  cannot  be  sold  under  an  execution  cannot,  without  a 
plain  statute  to  that  effect,  be  sold  on  foreclosure  of  a  mechanic's 
lien  ;  it  is  only  such  property  as  can  be  sold  under  judicial  process 
that  is  subject  to  such  lien.  Laws  creating  liens  in  favor  of 
mechanics  are  enacted  with  reference  to  that  class  of  property 
which  may  be  so  sold.  The  remedy  of  the  mechanic  is  to  obtain 
judgment  against  the  muuicipal  corporation,  and  then  to  enforce  its 
payment  by  nuandamiis!^ 

§  578  (447).  Mode  of  Alienation  ;  "  City  SUp  Cases."  —  If  the 
charter  or  constituent  act  of  the  corporation  prescribes  a  particular 
TTwde  in  which  the,  property  of  the  corporation  shall  he  disposed  of, 
that  mode  must  be  pursued.  This  is  well  illustrated  in  an  interest- 
ing and  important  series  of  adjudications  in  Califoraia  known  as 
the  "  City  Slip  Cases,"  in  which,  upon  the  most  deliberate  considera- 
tion, it  was  repeatedly  held,  where  the  officers  of  the  city,  under 
the  authority  of  a  void  ordinance,  made  sales  of  real  estate  belong- 
ing to  the  city,  that  no  title  passed,  and  that  under  the  charter  of 
the  city  (which  required  sales  of  its  property  to  be  made  by  an 
ordinance  adopted  for  the  purpose,  after  advertisement  of  the  time, 

1  Ante,  sec.  576 ;  Lyon  r.  Elizabeth,  43  trict,  13  Oreg.  283 ;  Chicago  v.  Hasley,  25 

N.  J.  L.  158  ;  Amy  v.  Galena,  7  Fed.  Eep.  111.  595;  Parke  Co.  Comm'rs  v.  O'Conner, 

163  ;  Odell  v.  Schroeder,  58  IlL  353.  86  Ind.  531.     Unless  the  right  be  given 

'^  Foster  v.  Fowler,  60  Pa.  St.  27  (1868);  by  statute,  a  mechanics  lien  cannot  be  en- 
"Winslow  c.  Comm'rs,  64  N.  C.  218  (1870);  forced  again.st  the  real  estate  of  a  municipal 
Gooch  V.  Gregory,  65  X.  C.  142  ;  Olney  v.  corporation  held  for  public  use.  Leonard 
Harvey,  50  111.  453  ;  EIrod  v.  Bemadotte,  r.  Brooklyn,  71  N.  Y.  498  (1877) ;  post, 
53  111.  368  ;  Bloomington  v.  Brokaw,  77  chapter  on  Mandamus.  But  in  Louisiana 
111.  194  ;  Cairo  r.  Allen,  3  lU.  App.  398  ;  a  mechanic  was  permitted  to  file  and  fore- 
Morrison  V.  Hinkson,  87  111.  587  ;  Curry  t>.  close  a  lien  on  the  building  erected  for  a 
Savannah,  64  Ga.  290  (1879);  s.c.  21  Alb.  jail  ;  and  it  was  held  that  the  jaU  might 
L.  J.  34  ;  Chadwick  v.  Colfax,  51  Iowa,  be  sold,  but  not  the  ground  on  which  it 
70 ;  Loring  v.  Small,  50  Iowa,  271  ;  Board,  stood-  JIcKnight  v.  Parish  of  Grant,  30 
&c.  V.  Neidenberger,  78  111.  58  ;  Wilson  v.  La.  An.  361.  In  New  York,  by  statute 
Comm'rs,  7  "W.  &  S.  (Pa.)  197  ;  Bonton  v.  (1878,  chap.  315),  contractors  for  the  erec- 
Snpervisors,  5  C.  L.  J.  105 ;  Klein  r.  New  tion  of  public  municipal  buildings  may 
Orleans,  99  U.  S.  149  ;  Plaquemines  v.  secure  a  lien  upon  moneys  in  the  control 
Foulhouze,  30  I^.  An.  64  ;  McKnight  v.  of  the  city,  due  or  to  become  due  under 
Parish  of  Grant,  30  La.  An.  361  ;  New  the  contract.  Bell  v.  New  York,  105 
Orieans  v.  Morri-s  3  Woods  C.  C.  103  ;  N.  Y.  139. 
Portland  Lumbering,  &c.  Co.  v.  School  Dis- 
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place,  and  terms  of  sale)  the  appropriation,  for  municipal  purposes, 
of  the  proceeds  of  the  sales,  while  it  would  or  might  impose  ou  the 
city  the  liability  to  pay  back  to  the  purchasers  the  moneys  received 
from  them,  would  not  have  the  effect  to  ratify  the  sales.^  This  is 
upon  the  principle  that  if  the  use  of  the  proceeds  obtained  from 
sales  made  under  a  void  ordinance  would  have  the  effect  to  validate 
the  sales,  the  restraints  imposed  by  the  legislature  upon  the  power 
of  the  city  in  this  behalf  would  be  defeated  and  be  practically 
useless. 

§  579  (448).  Power  to  Mortgage.  —  Where  property  charged 
with  no  trusts  or  public  uses  is  held  by  the  corporation  without 
restriction  for  sale  or  profit,  it  may,  in  the  absence  of  restrictive 
legislation,  mortgage  it  to  secure  any  debt  or  obligation  that  it  has  the 
poiver  to  create  or  enter  into.  The  power  to  mortgage,  if  not  ex- 
pressly given  or  denied,  would  in  such  case  be  an  incident  to  the 
power  to  hold  and  dispose  of  property,  and  to  make  contracts.^ 
Power  given  to  the  city  of  Memphis,  in  its  charter,  "  to  hold  real, 
personal,  or  mixed  property,"  and  "  to  sell,  lease,  or  dispose  of  the 
same  for  the  use  and  benefit  of  the  city,"  was  held  by  the  Supreme 
Court  of  Tennessee  to  confer,  without  further  legislative  authority 
and  by  necessary  implication,  the  power  upon  the  common  council 
of  the  city  of  Memphis  to  mortgage  a  large  tract  of  land  ceded  to 
the  city  in  fee  by  the  United  States,  lying  within  the  corporate 
limits,  to  secure  the  payment  of  a  large  number  and  amount  of 
bonds,  to  be  issued  by  a  railroad  company  to  aid  in  the  construction 
of  its  railroad,  the  initial  point  of  which  was  on  the  bank  of  the 
river  opposite  Memphis,  the  court  regarding  this  as  a  proper  corpo- 
ration purpose  and  for  the  benefit  of  the  city.^  It  will  be  seen  that 
there  was  no  special  or  express  legislative  authority  to  the  city  to 
aid  it  by  pledging  its  property  to  secure  bonds  issued  by  the  rail- 
road company.     Without  express  authority  the  city  could  not  have 

1  McCracken  v.  San  Francisco,  16  Cal.  134  (1867);  ante,  sees.  449,  459,  460  •,post, 

591  (1860);  Grogan  v.  San  Francisco,  18  sees,  581,  938. 

Cal.  590  (1861);  Pimental  v.  San  Fran-  See  ante,  chap.  xiv.  as  to  mode  of  con- 

cisco,  21  Cal.  351  (1863).     In  these  cases  tracting.      Mode    of    exercising  corporate 

the  principles  stated  in  the  text  are  vindi-  powers.     Ante,  chap.  v. ;  post,  chap.  xix. ; 

cated    with    characteristic    clearness  and  infra,  sec.  910  et  seq. 
striking  logical  force,  in  able  and  interest-  2  As  to  power  to  mortgage  real  estate, 

ing  opinions  of  Mr.  Chief  Justice  Field,  Middleton    Bank   v.  Dubuque,   15  Iowa, 

now  holding  a  seat  on  the  Supreme  Bench  394 ;  Brahara  v.  San  Jose,  24  Cal.  585  ; 

of  the  ITnited  States.     His  views  and  con-  Gordon  v.  Preston,  1  Watts  (Pa.),  385; 

elusions   are    clearly   sound.      See,    also,  Goodwin  v.  McGehee,  15  Ala.  233  (1849). 
Satterlee  v.  San   Francisco,  23   Cal.   214  '  Adams  ■».  Memphis  &  L.  R.  R.  R.  Co., 

(1863)  ;   Herzo  r.  San  Francisco,  33  Cal.  2  Coldw.  (Tenn.)  645  (1866). 
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guaranteed  the  bonds  of  the  company ;  and  upon  the  accepted 
canons  of  construction  of  municipal  powers,  the  author  cannot  con- 
cur with  the  learned  court  in  the  doctrine  that  the  ordinary  clause 
in  the  charter,  giving  the  municipality  the  authority  to  take,  hold, 
sell,  and  dispose  of  property,  empowered  it  to  pledge  it  as  a  secu- 
rity for  the  bonds  or  debts  of  the  railway  company.^  Under  charter 
authority  to  make  all  contracts  which  they  may  deem  necessary  for 
the  welfare  of  the  city,  a  mayor  and  council  were  considered  to  have 
potccr  to  mortgage  the  city  tcater-works  to  secure  payment  of  bonds 
lawfully  issued  for  the  construction  of  the  same.  The  effect  of 
various  provisions  of  the  charter  was  considered ;  and  it  was  also 
held  that  a  special  act  of  the  legislature,  providing  for  a  tax  and 
sinking  fund  for  the  payment  of  such  bonds,  did  not  affect  the 
power,  under  the  charter,  to  mortgage.  !Nor  is  a  vote  of  the  citi- 
zens made  necessary  to  the  exercise  of  the  power  to  mortgage,  by 
the  mere  fact  that  the  special  act  required  such  a  vote  as  a  prelimi- 
nary to  the  issue  of  the  bonds.  The  right  to  foreclosure,  on  breach 
of  condition,  is  a  necessary  incident  to  the  mortgage.^ 

§  580  (449).  Leases  of  Corporate  Property.  —  It  is  undoubtedly 
competent  for  the  legislature  to  authorize  municipal  corporations  to 
pass  an  ordinance,  providing,  that  in  all  leases  of  corporate  property, 
if  the  rent  remain  unpaid  the  corporation  may  terminate  the  lease 
by  a  resolution  to  that  effect ;  in  which  case  equity  could  not,  at 
least  ordinarily,  relieve  against  the  forfeiture.  So  such  a  corpora- 
tion may,  by  stipulation  in  the  lease,  provide  for  such  a  forfeiture ; 
in  which  case  the  right  to  forfeit  owes  its  existence  to  the  conven- 
tion of  the  parties,  and  not  to  the  action  of  the  corporation  in  its 
political  or  legislative  capacity  ;  and  where  the  right  to  foifeit  rests 
upon  contract,  equity  may  relieve  against  it  the  same  as  if  the  con- 
tract were  made  between  private  individuals.^ 

1  See  avie,  sees.  89-92,  also  chap.  vi.  works.  See  supra,  sees.  576,  and  not^ 
sec.  153  et  seq.;  ante,  sec.  471.  577. 

A  municipal  corporation  has  the  power  '  Taylor    r.   Carondelet,   22  Mo.    105 

to  receive,  as  payee,  a  note  and  mortgage  (1855),  where  this  subject  is  very  ably  dis- 

for  a  debt  lawfully  due  to  such  corpora-  cussed.     The  dissenting  opinion  of  Leon» 

tion,  and  it  has  the  right  to  execute  a  ard,  J.,  in  the  special  case  in  judgment, 

note  and  mortgage  for  a  debt  lawfully  due  probably  rests    upon    the    most  tenable 

from  such  corporation.     And  it  may  as-  gi-ound.      See,  also,  Woodson  r.  Skinner 

sign  the  note  and  mortgage  of  another  (power  to  annul  sale),  22  Mo.  13 ;  State 

owned  by  it,  instead  of  executing  its  own.  r.  Bait.  &  0.  R.  R.  Co.,  3  How.   (U.  S. ) 

Floyd  Co.  Comm'rs  v.  Day,  19  Ind.  450  ;  534. 

Sturgeon  r.  Da^riess  Co.  Comm'rs,  65  Ind.  Power  to  lease.     Bnsh  v.  Whitney,  1 

802  ;  Vanarsdall  i-.  State,  65  Ind.  176.  Chip.   (Vt.)  369  ;   Angell   &  Ames,   sec. 

2  Adams  v.  Rome,  59  Ga.  765.  Qiuxre,  191  ;  Grant,  Corp.  146  ;  Taylor  r.  Caron- 
as  to  implied  power  to  mortgage  water-  delet,  22  Mo.  105  ;  Hand  v.  Newton,  92 
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§  581  (450).  Requisites  of  Conveyances.  —  Conveyances  of  real 
estate  should,  in  geueral,  be  executed  in  the  corporate  name  and  under 
the  corporate  sealA  If  the  constituent  act  or  charter  prescribes  the 
conditions  upon  which  the  conveyance  of  its  real  estate  shall  be 
made,  —  as,  for  example,  if  it  requires  the  previous  consent  of  a  ma- 
jority of  the  legal  voters,  —  a  conveyance  without  such  consent  is 
void.2  A  conveyance  of  real  estate,  regular  on  its  face,  and  under 
the  corporate  seal,  executed  by  a  municipal  corporation  having  the 


N.  Y.  88  (lease  of  oyster  beds);  Davies  v. 
Mayor,  &c.  of  New  York,  83  N.  Y.  207, 
an  action  against  a  city  for  rent,  wherein 
Folger,  Ch.  J.  said  :  "  We  have  no  doubt 
that  a  municipal  corporation  or  a  quasi 
corporation,  such  as  is  a  county  in  this 
State,  has  the  power  to  enter  into  a  lease 
and  become  a  tenant  of  real  estate,  when 
the  use  thereof  is  needed  to  carry  out  any 
of  its  acknowledged  powers,  and  to  attain 
the  public  purposes  for  which  it  was 
erected  (Inhabitants,  &c,  v.  Wood,  13 
Mass.  193)."  Lease  valid,  though  it 
does  not  use  precise  corporate  name.  Mc- 
Donald V.  Schneider,  27  Mo.  405.  No 
particular  language  essential.  Poole  v. 
Bentley,  12  East,  168.  Estoppel  of  lessee 
to  deny  title  of  corporation  lessor.  St. 
Louis  V.  Merton,  6  Mo.  476. 

Where  a  city  leased  its  water-works  to 
an  individual  who  agreed  to  keep  them  in 
good  condition,  to  keep  the  reservoir  sup- 
plied with  water,  and,  in  case  of  fire,  to 
put  the  pumps  at  work,  it  was  held,  in  a 
proceeding  in  chancery  to  rescind  the  con- 
tract for  gross  violation  of  the  agreement, 
that,  as  no  provision  was  made  by  charter 
how  the  works  should  be  operated,  the 
city  had  power  to  make  the  lease,  but  it 
could  not  convey  its  control  of  the  works 
for  a  long  time  so  as  to  lose  its  right  to 
have  the  contract  annulled  if  necessary  for 
its  safety.  Mahon  v.  Columbus,  58  Miss. 
310.  See  ante,  sec.  97.  In  well-known 
cases  the  Supreme  Court  of  the  United 
States  has  held  that  the  franchise  to  con- 
struct and  operate  a  railway  and  to  take 
tolls  cannot  be  leased  or  the  control  parted 
with,  except  by  virtue  of  express  legislative 
authority  therefor.  Thomas  v.  West  Jer- 
sey R.  R.  Co.,  101  U.  S.  70  ;  Pennsylva- 
nia  R.  R.'Co.  v.  St.  Louis,  A.  &  T.  H.  R. 
R.  Co.,  118  U.  S.  290  (1885);  lb.  630. 

^  As  to  necessity  of  seal,  see  Index, 


tit.  Seal ;  Pennington  v.  Tanier,  12  Q.  B. 
1011 ;  Grant,  Corp.  148 ;  ante,  chaps, 
viii.  and  xiv. 

Kent,  Com.  291.  As  to  name  and 
misnomer,  see  ante,  chap,  viii.;  also,  De 
Zeng  V.  Beeknian,  2  Hill  (N.  Y.),  489 
(1842)  ;  Miners'  Ditch  Co.  v.  Zellerbach, 
37  Cal.  543  (1869);  Tiffin  v.  Shawhan,  43 
Ohio  St.  178,  where  a  deed,  made  under 
authority  of  an  ordinance  directing  the 
city  clerk  to  make  a  proper  conveyance, 
sealed  with  his  private  scroll  and  his  offi- 
cial seal,  was  held  effectual  to  convey. 

"In  general,  corporations  must  take 
and  convey  their  lands  and  other  property 
in  the  same  manner  as  individuals,  the 
laws  relating  to  the  transfer  of  property 
being  equally  applicable  to  both."  Angell 
&  Ames  Corp.  sec.  193. 

2  Still  V.  Lansingburgh,  16  Barb.  107; 
Middleton  Sav.  Bank  v.  Dubuque,  15 
Iowa,  394.  Charter  mode  of  conveyance 
must  be  pursued.  3  Washb.  Real  Prop. 
(4th  ed.)  p.  262,  pi.  25.  Ante,  sec.  578. 
In  Vermont,  the  selectmen  of  the  several 
towns  in  which  there  are  glebe  lands  are 
empowered  by  statute  to  lease  them.  This 
was  held  to  be  the  extent  of  their  author- 
ity, and  an  absolute  conveyance  was  ut- 
terly void,  neither  conveying  title  to  the 
grantee  nor  affecting  the  rights  of  the 
town.  Bush  V.  "Whitney,  1  Chip.  (Vt.) 
369  (1821).  In  California  it  is  held  that 
where  the  legislature  authorizes  the  cor- 
porate board  of  a  city  to  convey  its  lands, 
a  majority  of  the  members  of  such  board 
may  make  the  conveyance.  San  Diego  v. 
S.  D.  &  L.  A.  R.  R.  Co.,  44  CaL  106 
(1872). 

As  to  liability  on  covenants  of  warranty 
in  conveyances  of  real  estate,  to  which 
the  municipality  had  no  title  or  right  to 
convey.  Findler  v.  San  Francisco,  13  CaL 
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power  to  dispose  of  its  property,  will  be  presumed  to  have  been 
executed  in  pursuance  of  that  power ;  and  hence  it  is  unnecessary  for 
the  grantee,  or  party  claiming  under  it,  to  produce  the  special  reso- 
lution or  ordinance  authorizing  its  execution.^ 


§  582  (451).  Same  subject.  —  A  town  cannot,  without  express 
authority, pass  the  legal  title  to  lands  hy  a  vote,  and  when  conveyed 
by  an  agent  under  the  authority  of  a  vote,  the  deed  should, 
regularly,  be  in  the  name  of  the  principal.^  A  corporation  in  Xoith 
Carolina  was  the  owner  of  the  land  on  which  the  town  was  laid 
out ;  and  between  Front  Street  and  the  water  of  the  sound  there 
was  a  small  strip  of  land.  After  the  town  was  laid  out,  the  corpo- 
ration passed  this  ordinance :  "  Ordered,  That  for  the  future,  wliat- 
ever  small  strips  of  land  are  to  be  found  between  the  outward  lines  of 
Front  Street  and  the  water  shall  be  the  property  of  the  person  own- 
ing the  front  lot  on  the  opposite  side  of  the  street."     In  ejectment  by 


1  Jamison  v.  Fopiana,  43  Mo.  565 
(1869)  ;  Swartz  r.  Page,  13  Mo.  603 
(ISJO) ;  Choquette  v.  Barada,  33  Mo.  249 
(1862) ;  Flint  r.  Clinton  Comp'y,  12  N.  H. 
43.  See  Hart  v.  Stone,  30  Conn.  94. 
When  authorized  by  statute  the  convey- 
ance need  not  recite  the  authority  by  which 
it  is  made.  Henry  v.  Atkinson,  50  Mo. 
266  (1872). 

Conveyances  of  real  property  by  the 
officers  of  a  municipal  corporation  must 
be  made  by  virtue  of  a  special  authority 
for  that  purpose.  Merrill  v.  Burbank,  23 
Me.  538  (1844).  Hoic  given.  Clark  r. 
Pratt,  47  Me.  55  ;  Hascard  v.  Somany, 
Freem.  504  ;  Grant,  Corp.  146.  Requisites 
andproof  of  corporaie  conveyances.  Osborne 
V.  Tunis,  25  N.  J.  L.  633,  658 ;  Lovett  v. 
Steam  Saw  Mill  Assoc,  6  Paige,  54  ; 
Hamilton  v.  Newcastle  &  D.  R.  R.  Co.,  9 
Ind.  359  ;  Middleton  Sav.  Bank  i;.  Du- 
buque (deed  by  mayor  pro  tempore),  19 
Iowa,  467;  Gourley  v.  Hankins,  2  Iowa, 
75. 

"WTien  the  legislature  authorized  a  board 
exercising  the  corporate  authority  of  a  city 
to  convey  its  lands  to  a  corporation,  and 
vested  such  board  with  discretion  in  the 
matter,  a  meviher  of  such  board,  who  is  a 
sf-ockholdcr  or  director  in  the  grantee  cor- 
poration, cannot  act  officially  in  the  city 
board  in  relation  to  the  matter,  or  in  mak- 
ing the  conveyance  ;  and  if  he  does,  and 
his  vote  or  signature  to  the  deed  was  re* 


quisite  to  complete  the  conveyance,  the 
deed  will  be  set  aside  as  a  cloud  on  the 
title.  San  Diego  v.  S.  D.  &  L.  A.  R.  R. 
Co.,  44  Cal.  106  (1872).  See  ante,  aecs. 
283,  note,  444. 

*  Cofran  v.  Cockran,  5  N.  H.  458 
(1831);  Cobum  v.  Ellen  wood,  4  N.  H.  99, 
102,  and  cases  cited.  As  to  title  under  a 
vote,  where  possession  is  taken,  see  Copp 
V.  Nea],  7  N.  H.  275,  278,  and  authorities 
cited.  In  Ward  v.  Bartholomew,  6  Pick- 
(Mass.)  409,  it  was  held  that  a  convey- 
ance of  land  by  an  individual  as  an  agent 
of  the  commonwealth,  under  a  resolve 
authorizing  him  to  convey,  might  be  suf- 
ficient even  if  the  deed  was  executed  in 
the  name  of  the  agent.  And  in  Cofran  r. 
Cochran,  supra,  it  was  determined  that, 
from  long  usage,  and  in  view  of  the  great 
public  mischief  which  would  be  produced 
by  a  contrary  holding,  land  might  be  con- 
veyed by  a  deed  in  the  name  of  a  duly 
authorized  agent  of  the  town.  This  de- 
cision is  expressly  put  upon  the  maxim 
"  Communis  error  facit  jus."  Special-le- 
gislative authority  to  certain  "  trustees  " 
(declared  to  be  a  body  corporate)  to  sell  a 
lot  is  well  executed  by  a  deed  in  which 
the  grantors  describe  themselves  properly 
as  the  "trustees,"  and  then  sign  and  seal 
the  conveyance  iu  their  individual  names. 
De  Zeng  v.  Beekman,  2  HUl  (N.  Y.),  489 
(1842). 
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the  corporation,  it  was  held  that  this  ordinance  did  not  operate  as  a 
deed  to  pass  the  title  :  first,  for  the  want  of  the  seal  of  the  grantors  ; 
second^  for  the  want  of  a  consideration ;  and  third,  for  the  want  of 
delivery.  Not  only  so,  but  it  was  held  to  be  so  obviously  defective 
as  a  conveyance  as  not  to  give  the  "  color  of  title  "  to  the  defendant, 
necessary  (under  the  statute  and  decisions  of  North  Carolina)  to 
support  an  adverse  possession.^ 


1  Beaufort  v.  Duncan,  1  Jones  (N.  C.) 
Law,  239  (1853).  But  a  release  by  a  mu- 
nicipal corporation  of  a  right  in  real  prop- 
erty, by  ordinance  and  not  by  deed,  may 
be  enforced  in  equity,  when  within  the  scope 
of  the  corporate  power,  and  the  releasee 
has  paid  the  consideration,  or  entered  into 
possession  and  made  valuable  improve- 
ments on  the  faith  of  it.  Grant  v.  Dav- 
enport, 18  Iowa,  179,  obiter,  per  Wright, 
C.J. 

Extent  of  legislative  authority  over  the 


property  and  property  rights  of  municipal 
corporations.  Ante,  chaps,  iv.,  vii.,  and 
viii. 

Remedy  against  abuses  by  municipal- 
ities of  trust  property  or  property  clothed 
with  public  duties,  and  against  collusive 
alienations  of  property  by  municipal  coun- 
cils.    Post,  sec.  910  et  seq. 

Liability  of  municipal  corporation  as 
an  owner  of  property.  Osborne  v.  Detroit, 
32  Fed.  Rep.  36.  Fast,  chap.  xxiiL  sec. 
985  et  seq. 
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CHAPTEE  XVL 

EMINENT  DOMAIN. 

§  583  (452).  Mode  of  Treatment.  —  Among  the  important 
powers  usually  conferred  upon  municipal  corporations  and  deserv- 
ing separate  treatment,  is  the  authority  to  exercise,  by  grant  from 
the  legislature,  the  right  of  eminent  domain  ;  that  is,  compulsorily  to 
take  private  property,  on  making  to  the  owner  compensation  in  the 
prescribed  mode,  for  designated  municipal  or  public  purposes.  In 
this  chapter  the  general  nature  of  the  power,  the  constitutional  re- 
strictions upon  it,  the  principles  which  govern  the  construction  and 
application  of  the  legislative  authority  necessary  to  its  existence 
and  exercise  by  public  agencies,  the  mode  and  measure  of  compen- 
sation to  the  property-owner,  will  be  considered  with  special  refer- 
ence to  the  purposes  for  which  it  is  commonly  delegated  to  munici- 
pal corporations.^ 

§  584  (453).  Nature  and  Scope  of  the  Power.  —  Social  duties 
and  obligations  are  paramount  to  individual  rights  and  interests. 
Private  rights  not  under  the  shield  of  the  organic  law  must  jield 
when  they  come  in  conflict  with  public  necessity  or  the  general 

*  In  the  tenth  chapter  of  the  work  of  larly  in   its  constitutional  aspects,  in  a 

Jiidge  BedfieJd  on  the  Law  of  Kailways,  manner  extremely  satisfactory.    Mr.  Sedg- 

and  particularly  in   the  last  edition,  the  wick's  view,  although  less  practical,  will 

right  of  eminent  domain,    in  cminedion  be  found  to  be  of  great  interest  and  value. 

vnih   railvoays,    is   exhaustively   treated,  Sedgwick  on  Stat,   and  Const.  Law,  498, 

and  may  be  usefully  consulted  by  who-  534.     Mr.  Mills,  of  the  St.  Louis  bar,  and 

ever  desires  to  have  a  view  of  the  state  Mr.  Lewis,  of  the  Chicago  bar,  have  pub- 

of  the  English  and  the  American  law  upon  lished  treatises  on  the  Law  of  Eminent 

almost  any  branch  of  this  interesting  in-  Domain,  in  which  they  have  collected  with 

quiry.     The  learned  author  does  not  con-  diligence  and  stated  with  care,  under  -  a 

fine  his  consideration  of  the  subject  to  its  methodical  arrangement,  the  results  of  the 

bearings  on  railways ;  but  the  nature  of  the  cases,  English  and  American,  many  thou- 

right,  the  limitations  upon  its  exercise,  the  sands  in  number,  upon  this  subject.    They 

mode  of  procedure,  the  time  when  compen-  are  both  useful  and  convenient  works,  and 

sation  is  to  be  made,  and  the  rules  to  meas-  they  go,  of  course,  into  greater  detail  on 

nre  its  amount,  are  clearly  stated  and  fuUy  many  points  than  is   practicable  in  the 

illustrated.    In  his  excellent  work  on  Con-  present  chapter.     Their  treatment  is  gen- 

stitutional  Limitations,  chap,  xv.,-  Judge  eral ;  ours  is  limited  to  the  subject  chiefly 

Cooley  has  presented  the  subject,  particu-  in  its  relations  to  municipalities. 
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good.  The  maxim,  Salus  populi  suprema  lex,  has  an  important 
meaning  in  its  application  to  private  rights,  and  in  limiting  the 
absoluteness  of  any  possible  ownership  of  private  property.  The 
legislature,  as  the  authoritative  representative  of  the  public,  and  the 
constituted  judge  of  what  is  demanded  by  the  general  weal,  has  the 
right  to  say,  under  such  restrictions  as  exist  in  the  Federal  Consti- 
tution and  in  the  Constitution  of  the  particular  State,  to  every  pri- 
vate proprietor,  " The  public  needs  of  your  property  thus  much;" 
and  the  individual  must  submit.  This  is  a  right  inherent  in  every 
government.  It  is  a  tremendous  power,  and  one  which  is  without 
theoretical  limits,  and  indeed,  without  any  legal  limitations  except 
such  as  may  exist  in  the  organic  restraints  upon  legislative  action ; 
it  has,  in  addition,  practical  limitations  in  the  sense  of  justice,  which 
ever  prevails  in  enlightened  communities,  and  which  legislators 
cannot  for  any  considerable  period  effectually  or  safely  disregard; 
and  experience  has  shown  that  there  is  a  point  beyond  which  no 
government  can  press  its  demands  upon  its  subjects  or  citizens, 
and  continue  to  exist.  One  branch  of  this  governmental  prerogative 
is  known  by  the  name  taxation,  which,  in  its  application  to  munici- 
palities, will  be  noticed  in  another  chapter ;  and  the  other  is  now 
familiarly  known  as  the  power  of  eminent  domain,  by  which  is 
meant  the  right  of  every  government  to  appropriate,  otherwise  than 
by  taxation  and  its  police  authority  (which  are  distinct  powers  from 
the  right  of  eminent  domain),  private  property  for  public  use.^ 

§  585  (454).  Constitutional  Provisions.  —  In  the  Constitution  of 
the  United  States,  and  in  the  Constitutions  of  the  several  States, 
there  is  a  limitation  upon  the  power  of  eminent  domain,  usually 
expressed  in  substantially  these  words :  "  Private  property  shall 
not  be  taken  for  public  use  without  just  compensation."  In  some 
of  the  Constitutions  there  are,  in  addition,  special  provisions,  of 
more  recent  origin,  as  to  the  mode  of  ascertaining  the  amount  of 
tlie  compensation  and  the  time  and  manner  of  payment.  Full  treat- 
ment of  this  subject  in  its  constitutional  and  other  aspects  would 
not  be  appropriate  to  the  present  work,  and  our  consideration  of  it 
will  accordingly  be  limited  to  a  statement  of  the  general  principles 

1  As  to  the  phrase  "eminent  domain,"  1887,  number  of  the  English  I^aw Quarter-* 
see  Mr.  Justice  Campbell's  article  on  the  ly  Review,  314,  and  in  the  New  Jersey 
♦•Taking  of  Private  Property  for  Purposes  Law  Journal,  May,  1889,  p.  133,  on 
of  Utility,"  VoL  I.  No.  2,  Bench  and  "Eminent  Domain  over  Streets,"  in  re- 
Bar,  page  112.  Mr.  Carman  F.  Ran-  spect  of  the  rights  of  owners  of  lands 
dolph  of  New  Jersey  has  a  learned  article  adjacent  thereto. 
on  "The  Eminent  Domain"  in  the  July, 
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relating  to  it,  and  a  reference  to  the  cases  which  illustrate  the 
power  as  exercised  hy  municipal  corporations  under  delegated 
legislative  authority. 

§  586.  Federal  Constitution  ;  Fifth  and  Fourteenth  Amendments. 
—  The  Ji/th  article  of  tlie  amendments  of  the  Constitution  of 
the  United  States  was  intended  to  prevent  the  general  government 
from  taking  private  property  for  public  use  without  just  compensa- 
tion, and  was  not  intended  as  a  restraint  upon  the  State  governments} 
The  right  of  eminent  domain  residing  in  a  State,  says  the  Supreme 
Court  of  the  United  States,  is  an  independent  power,  and  all  property 
is  held  and  all  contracts  are  made  subject  to  this  right  Therefore, 
tlie  exercise  of  this  right  by  the  State  does  not  impair  the  obligation 
of  contracts  within  the  meaning  of  the  prohibition  of  the  Constitu- 
tion of  the  United  States.  Hence,  a  toU  bridge  owned  by  a  private 
corporation,  chartered  by  the  State  for  that  purpose,  may,  under  the 
right  of  eminent  domain,  and  under  a  general  law  of  the  State  au- 
thorizing the  act,  be  condemned  and  taken  as  part  of  a  public  road, 
compensation  being  made  to  the  corporation  in  the  same  manner 
as  to  natural  persons.  Such  an  exercise  of  the  right  of  eminent 
domain  does  not  impair  the  obligation  of  the  contract  between  the 
bridge  corporation  and  the  State.^ 

The  Fourteenth  Amendment  of  the  Constitution  of  the  United 
States,  however,  adopted  in  1868,  ordains  that  "  Xo  State  shall 
make  or  enforce  any  law  wkich  shall  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of  law."  This  is  a  direct 
limitation  upon  the  powers  of  the  State  governments,  and  puts  these 
fundamental  and  immutable  rights  under  the  protection  of  the 
general   government,   as   against    invasion    by  the    States.     It  is 

1  Barron    v.    Baltimore,    7    Pet.    243  (Tenn.),  176;  Armingtonr.  Baraet,  15  Vt 

(1833)  ;   Withers    v.   Buckley,    20    How.  745  ;  Redfield  on  Railways,  sec.  70  ;  Mills 

(U.  S.)  84  (1857);   Mills  Em.  Dom.  sec.  Em.  Dom.  sees.  37,  41,' 42;   Lewis  Em. 

348,  and  cases.  Dom.  sec.  11 ;  infra,  sec.  588. 

'  West  River  Br.  Co.  r.  Dix,  6  How.  Where  a  condemnation  proceeding  as- 

(U.  S.)  507  (1848),  aflSrming  judgment  of  sumes   the   nature    of  a  suit    in   which 

the  Supreme   Court  of  Vermont ;    Rich-  the  question  to  be  tried  is  the  value  of 

mond,  F.  &  P.  R.  R.  Co.  v.  Louisa  R.  R.  the  land,  the  case  is  one  which,  under  the 

Co.,  13  How.  71.     The  same  principle  has  several   acts   of   Congress,    may,    if  it  is 

been    frequently    declared    by    the    State  otherwise  within  those  acts,  be  transferred 

courts.    Ala.  &  Fla.  R  R.  Co.  r.  Kenney,  from  the  State  to  the  Federal  courts  for 

39  Ala.  307;  Enfield  Toll  Br.  Co.  v.  Hart-  trial     Patterson  r.  Miss.  &  R.  R.  Boom 

ford  &  X.  H.  R.  R.  Co.,  17  Conn.  40  ;  3.  Co.,   3   Dillon,    465   (1875),   affirmed   by 

454  :  Boston  &  L.  R.  R.  Co.  v.  Salem  &  L.  the  Supreme  Court,  98  U.  S.  103  (1878) ; 

R.  R.  Co.,  2  Gray  (Mass.),  1;  Central  Br.  Warren  v.  Wisconsin,  &c    R.   R.   Co.,  6 

Co.  V.  Lowell,  4' Gray  (Mass.),  474  ;  Red  Biss.  C.  C,  425. 
River  Br.   Co.    r.    ClarksviUe,    1   Sneed 


684  MUNICIPAL   CORPORATIONS.  §  587 

settled  that  corporations  as  well  as  natural  persons  are  included  in 
tlie  amendment.^ 

§  587  (455).  General  Effect  of  the  Constitutional  Limitation 
stated. — Mr.  Sedgwick  sums  up  his  examination  of  the  then  existing 
usual  limitation  upon  the  power  of  the  legislature  over  the  appropria- 
tion of  private  property  to  public  uses ;  and  his  statement  of  the  re- 
sult will  serve  as  an  appropriate  introduction  to  our  consideration  of 
the  subject  in  its  application  to  municipal  corporations.  He  says : 
"  If  the  brief  and  sweeping  clause,  *  Private  property  shall  not  be 
taken  for  public  use  without  just  compensation/  be  made  to  express 
the  modifications  and  qualifications  which  construction  has  inserted 
in  it  and  added  to  it,  it  will  stand  nearly  as  follows :  Private  prop- 
erty shall  in  no  case  be  taken  for  private  use.  Private  property 
may  be  taken  for  public  use  in  the  exercise  of  the  general  police 
powers  of  the  State,  or  of  taxation,  without  making  compensation 
therefor.  And  the  power  of  taxation  includes  the  power  of  charging 
the  expense  of  local  improvements  exclusively  upon  those  imme- 
diately benefited  thereby.  Private  property  may  also  be  taken  for 
public  use  in  the  exercise  of  the  power  of  eminent  domain,  but  not 
without  just  compensation  being  made  or  provided  for  before  the 
taking  is  absolutely  consummated.  The  right  to  compensation, 
however,  does  not  attach  in  cases  where  the  value  of  property  is 
merely  impaired,  and  title  to  it  not  divested ;  nor  does  it  exist  in 
cases  where  the  right  to  the  property  taken  is  not  absolutely  vested 
at  the  time  of  the  legislative  act  affecting  it.  This  is  substantially 
the  form  that  the  constitutional  provision  has  assumed  in  the  hands 
of  the  courts ;  and  upon  a  careful  examination  of  the  process  by 
which  this  result  has  been  arrived  at,  it  must  be  admitted  that  in 
practice  our  constitutional  guarantees  are  very  flexible  things,  and 
that  the  judicial  power  exerts  an  influence  in  our  system  which 
makes  the  subject  of  interpretation  one  of  the  first  magnitude."  ^ 

1  See  Davidson  v.  New  Orleans,  96  U.  S.  ture  to  provide  if  a  person   shall  make 

97,   105  (1887).     In  this  case  there  is  a  imjirovcTtients    upon    grmmd    which    will 

dictum  of  Mr.  Justice  Miller  to  the  effect  be  embra^:cd  in  a  street,  if  subsequently 

that    the    provisions    of    the    Fourteenth  laid  out  and  extended,  that  he  shall  not, 

Amendment  as  to  due  process  of  law  do  if  such  street  is  thus  laid  out,  be  enti- 

not  refer  to  eminent  domain.     Mr.  Justice  tied   to  damapjes  for  such  improvement. 

Bradley  expresses  his  dissent  from   this  Such  a  provision  is  unconstitutional,  be- 

view.     See  Mugler  v.  Kansas,  123  U.  S.  cause  it  deprives  the  owner  of  the  use  of 

623.  his  land,  without  compensation.     Moale  v. 

^  Sedgwick,  Stat  and  Const.  Law,  533,  Baltimore,  5  Md.  314  (1854);  post,  sec. 

534.     It  is  not  competent  for  the  legisla-  992. 
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§  587  a.  Recent  Constitutional  Amendments,  ordaining  liabil- 
ity for  Property  "  Damaged."  —  The  limited  meaning  of  the  uord 
^'property'''  and  of  the  icord  "taken"  referred  to  in  the  preceding 
section,  by  which  the  protective  scope  of  the  usual  eminent  domain 
clause  of  the  Constitutions  was  by  many  tribunals  confined  to  an 
actual  trespass  upon,  or  physical  invasion  or  appropriation  of  the 
property  of  the  owner,  and  did  not  include  many  other  injuries  to 
the  owner's  use  and  enjoyment  of  his  property  when  such  injuries 
were  the  result  of  acts  done  under  express  legislative  sanction,  was 
not  in  its  practical  workings  satisfactory  to  the  public  mind  and 
conscience,  or  to  the  professional  judgment.  Accordingly,  the  later 
Constitutions  have  added  the  words  "  damaged,"  "  injured,"  or  "  de- 
stroyed," so  that  the  clause  therein  now  reads,  in  substance,  that  pri- 
vate property  shall  not  be  taken  or  damaged  for  public  use  without 
compensation.^  This  important  change  in  the  law  is  considered  more 
at  large  in  a  subsequent  chapter.  It  may  be  here  remarked  that  the 
exact  meaning  and  effect  of  the  change  is  yet,  in  many  respects,  to 
be  delimited  by  future  adjudications.  In  the  light  of  such  decisions 
as  have  been  already  made,^  and  with  a  view  of  aiding  in  the  proper 
construction  of  the  clause  as  amended,  the  following  views  are 
offered  for  the  reader's  consideration. 

§  587  h.  Same  subject.  Meaning  of  the  "Word  "  Property."  —  As 
above  suggested,  the  remedial  provisions  in  question  had  their  origin 
in  two  main  but  related  causes.  One  was  the  narrow  meaning 
which  judicial  decisions  had  placed  upon  the  word  "  property."  The 
word  "  property  "  conveys  no  precise  and  invariably  certain  meaning,^ 
and  its  meaning  was  not  defined  in  the  eminent  domain  clause  of 
the  Constitutions.  A  large  class  of  decisions,  construing  the  word 
"  property  "  as  there  used,  limited  the  owner's  rights  to  the  corpus  of 
the  soil  within  the  exterior  limits  of  his  lot.  In  cases  where  the  fee 
of  the  street  or  highway  was  in  the  public,  and  not  in  the  abutter, 
such  decisions  were  very  numerous.     These  decisions  overlooked  the 

1  Illinois  first  in  1870;  since  then,  '  "The  word  'property 'is  used  in  so 
Alabama,  Arkansas,  California,  Colorado,  many  senses  as  to  be  nearly  useless  for 
Georgia,  Missouri,  Nebraska,  Pennsylva-  juristic  purposes."  Digby  Hist.  Real 
nia,  Texas,  and  West  Virginia;  also  Mon-  Property  (2nd  ed.),  p.  266.  Austin  enn- 
tana,  Xorth  Dakota,  South  Dakota,  and  merates  the  principal  of  these,  2  Austin 
Washington.  Post,  sees.  995  a-995  c,  Jurisp.  (5th  ed.)  789,  805-820.  Its  sub- 
where  the  language  of  the  constitutional  stantial  meaning,  as  used  in  the  amended 
provisions  or  amendments,  referred  to  in  eminent  domain  clauses  of  the  recent  Con- 
the  text,  is  given,  and  the  principal  decis-  stitntions,  is,  however,  not  difficult  of 
ions  thereon  are  cited.  ascertainment* 

2  Post,  sec.  995  c,  and  notes. 
VOL.   u.  —  3 
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fact  that,  in  legal  conception,  land  or  the  soil  is  not  property  but  tlie 
subject  of  property.  They  overlooked  the  fact  that  an  easement  or 
an  incorporeal  right  annexed  to  land  is  as  much  property  as  the 
right  to  the  land  itself.  In  either  case,  the  lawyer  is  concerned  with 
the  nature  of  the  rights,  and  not  of  the  property  or  thing  which  is  the 
subject  of  those  rights.  Property  is  that  congeries  of  rights  secured 
by  law  in  and  over  land  or  other  thing,  which  in  the  aggregate 
constitute  the  owner's  title  thereto,  his  ownership,  his  riglit  of  user 
and  enjoyment,  and  his  right  of  disposition,  as  against  competing 
claims  on  the  part  of  others.^  For  example,  an  abutting  owner's 
right  of  access  to  and  from  the  street,  subject  only  to  legitimate 
public  regulation,  is  as  much  his  property  as  his  right  to  the  soil 
within  his  boundary  lines.  The  same  may  be  predicated  of  other 
easements  or  rights  annexed  to  the  ownership  of  the  lot  itself. 
When  he  is  deprived  of  such  right  of  access  or  of  any  other  ease- 
ment connected  with  the  use  and  enjoyment  of  his  property,  other 
than  by  the  exercise  of  legitimate  public  regulation,  he  is  deprived 
of  his  property.  When  such  a  right  is  directly,  specially  and  inju- 
riously, affected  by  a  public  improvement  his  property  is  damaged. 

§  587  C.  Same  subject.  Meaning  of  the  "Word  "  Taken."  —  Di- 
rectly connected  with  the  foregoing  consideration  is  the  restricted 
meaning  which   a   large   class  of  decisions   puts   upon   the    word 

*  Mr.   Digby  (History  of  the  Law  of  land  descends  to  the  heir,'  what  is  meant 

Real  Property,  2nd  edition,  page  270,  note)  is,  not  that  something  happens  to  the  land 

puts  this  matter  in  a  very  clear  light : —  itself,  but   that  a  particular  class  of  the 

*'  The   division   of  hereditaments  into  ancestor's  rights  in  relation   to   the  land 

corporeal  and  incorporeal,  though  deeply  descends  to  the   heir.     The   names  '  cor- 

rooted  in  our  legal  phraseology,  is  most  poreal  and  incorporeal '  are  most  unfortu- 

unfortunate  and  misleading.     The  confu-  nate,  because  if  by  '  corporeal '  is  meant 

sion  is  inherited  from  the  Roman  lawyers  '  relating  to  land,'   then  a  large   class  of 

(see  .Justinian,   Inst.   ii.   tit.   2),  but  has  incorporeal  hereditaments  are  also  entitled 

been  made  worse  confounded  by  our  own  to  the  name  ;  if  by  '  incorporeal '  is  meant 

authorities.     Following  the  Romans,  our  that  they  are  mere  rights,  then  all  heredi- 

lawyers  distinguished    between   heredita-  taments  are  incorporeal,  because  the  lawyer 

ments  as  meaning  the  actual  corporeal  land  is  only   concerned   with   different   classes 

itself,  and  another  kind  of  hereditaments  of  rights.     In  reality  however  it  appears 

as  not  being  the  land  itself  but '  the  rights  that  the  names  point  to  different  classes  of 

annexed  to  or  issuing  out  of  the  land.'  rights;  and  in  fact,  Stephen,  in  his  edition  of 

A  moment's  reflection  is  sufficient  to  show  Blackstone,  (5th  ed.,  vol.  i.  p.  656),  almost 

that  the   distinction   is  untenable.     The  confines  incorporeal  hereditaments  to  jura 

lawyer  has  nothing  whatever  to  do  with  in  nJicno  solo.     Austin   Jurisp.    ii.    707, 

the  material  corporeal  land,  except  so  far  708."     See,  also,  Rigney  v.  Chicago,  102 

as  it  is  the  subject  of  rights.     It  is  the  111.  64,  77  (1882),  per  Mulkey,  J.,  where 

distinction    between    different    classes  of  the  subject  is  discussed.     2  Austin  Jurisp. 

rights,  and  not  between  land  on  the  one  Lectures,    48,    49,    50,    51  ;    3   Bentham 

side  and  rights  on  the  other,  that  he  is  "Works  (Edinburgh)  (1843),  p.  221;  Eaton 

eoncemed  with.     In  such  phrases  as  '  the  v.  B.  C.  &  M.  R.  R.  Co.,  51  N.  H.  504. 
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"  taken,"  nothing  being  considered  as  a  "  taking  "  except  a  trespass 
upon  or  an  actual  appropriation  of  the  corpus  of  the  owner's  lot ; 
and  hence  all  other  rights  connected  therewith  were  subject  to  un- 
limited legislative  controL  Therefore,  the  legislature  might,  for  ex- 
ample, authorize  a  railroad  company  to  build  and  operate  its  railroad 
on  the  streets  and  highways  in  front  of  the  abutting  owner's  lot  or 
land,  and  even  injuriously  to  change  the  level  or  grade  of  the  street 
or  highway,  without  liability  for  the  damage  thereby  occasioned.  If 
the  judicial  judgments  had  established  that  the  abutting  owner  had 
property  rights  in  streets  whether  the  fee  was  in  him  or  in  the 
public,  such  as  the  right  to  access  and  to  light  and  air,  or  other  rights 
annexed  to  the  lot  or  land,  and  that  any  direct  and  special'  injury  to 
such  rights  was  as  much  a  "  taking  "  of  "  property  "  as  a  trespass 
upon  or  an  appropriation  of  the  lot  itself,  the  necessity  for  an  exten- 
sion of  the  constitutional  provision  would  not  have  existed,  and  the 
change  under  consideration  would  probably  not  have  been  ordained. 
If  the  Constitutional  Amendments  had  defined  property  so  as  to  make 
the  definition  embrace,  for  the  purposes  of  compensation  to  the 
owner,  not  only  the  taking  of  the  corpus,  but  injuries  to  easements  or 
to  rights  in,  or  over,  or  annexed  to  property,  this  would  have  effect- 
uated, and  would  have  been  the  logical  method  of  effectuating,  the 
end  in  view,  instead  of  reaching  it,  not  by  defining  rights,  but  by 
ordaining  a  provision  which  presupposes  the  existence  of  such 
rights. 

§  587  d.  Same  snbject.  Scope  and  Purpose  of  the  Amendment. 
—  The  words  "  injured  or  damaged,"  found  as  they  are  in  the  emi- 
nent domain  clause  relating  to  the  taking  or  appropriation  of  prop- 
erty for  public  use,  as  well  as  the  history  of  the  origin  and  cause  of 
this  provision,  and  a  consideration  of  the  mischief  intended  to  be 
remedied,  show  that  it  was  not  the  intention  of  the  Constitutional 
Amendment  to  create  a  right  and  to  give  a  remedy  in  all  cases  of 
consequential  damage  which  may  result  from  the  exercise  of  legis- 
lative power  in  making  public  improvements,  or  even  from  the  appro- 
priation of  private  property  or  for  injuries  to  private  property  for 
public  use.  A  city,  for  example,  under  legislative  authority,  might 
condemn  land  for  the  purpose  of  establishing  a  hospital  thereon  or  a 
prison,  which,  if  established,  would  have  the  consequential  effect  to 
injure  or  depreciate  the  market  or  actual  value  of  property  in  the 
neighborhood.  Such  injuries,  however,  would  not,  in  our  judgment, 
be  within  the  Constitutional  Amendment.  This  amendment  must,  as 
it  seems  to  us,  be  limited  to  cases  where  the  corpus  of  the  owner's 
property  itself,  or  some   appurtenant  right  or  easement  connected- 


688  MUNICIPAL   CORPORATIONS.  §  588 

therewith  or  by  the  law  annexed  thereto,  is  directly  (that  is,  in  gen- 
eral, if  not  always,  physically)  affected,  and  is  also  specially  affected 
(that  is,  in  a  manner  not  common  to  the  property  owner  and  to  the 
public  at  large) ;  and  such  direct  and  special  injury  must  be  such  as 
to  depreciate  the  value  of  the  owner's  property.  These  elements 
concurring,  his  property  is  "  damaged  "  within  the  meaning  of  the 
Constitutional  Amendment,  and  to  the  extent  of  such  diminished 
value  beyond  the  damages  sustained  by  the  public  at  large  from  the 
improvement,  the  property  owner  is,  under  the  Constitutional 
Amendment,  entitled  to  compensation.  It  may,  perhaps,  be  prema- 
ture to  affirm  that  the  meaning  of  the  word  "  damaged,"  as  used  in 
the  recent  Constitutional  Amendments,  is  absolutely  confined  to 
cases  where  the  common  law  would  have  given  a  remedy  for  injuries 
to  property  or  property  rights,  if  the  legislative  authority  to  do  the 
act  which  caused  the  damage  had  not,  aside  from  such  Constitution- 
al Amendment,  deprived,  or  been  previously  construed  to  deprive, 
the  owner  of  his  right  to  compensation  therefor ;  and  yet  such  is,  in 
our  judgment,  its  main,  if  not  exclusive,  purpose  and  effect.^ 

§   588.      Power    as    applicable    to     Private    Corporations.  —  The 

following  propositions,  more  immediately  applicable  to  private  corpora- 


^  The  views  expressed  in  the  text  are  construe  as  synonymous  with  the  word 

substantially  coincident  with  those  of  the  'damaged.'     Hall  v.  Bristol,  L.  R.  2  C. 

Supreme  Court  of  Illinois  in   Rigney  v.  P.  C.  322  ;  East  &  West  India  Docks  Co. 

Chicago,  102  111.  64,  which  were  approved  v.  Gattke,  3  MacN.  &  G.  1.55."    See,  also, 

by  the  Supreme  Court  of  the  United  States  New  Hiver  Co.  v.  Johnson,  2  E.  &  E.  435; 

in  Chicago!?.  Taylor,  125  U.  S.  161.     Post,  105   E.  C.   L.   R.    434;  Ricket's  Case,  2 

sees.  995  a-995  c.  Eng.  &  Ir.  App.  175;   Queen  v.  Eastern 

"TheEnglishcourts,"says  Jfw/fey,  J.,  Counties  Ry.  Co.,  2  Q.  B.  347  ;  42  E.  C. 
in  Kigney  v.  Chicago  (102  111.  81),  "in  L.  R.  706  ;  Queen  v.  Great  Northern  Ry. 
construing  certain  statutes  providing  com-  Co.,  14  Q.  B.  25  ;  68  E.  C.  L.  R.  24  ; 
pensation  for  injuries  occasioned  by  public  Glover  v.  No.  Staffordshire  Ry.  Co.,  16 
improvements,  in  which  the  language  Q.  B.  912  ;  Wood  v.  Stourbridge  Ry.  Co., 
[property  injuriously  affected]  is  substan-  16  C.  B.  N.  s.  222;  Eagle  v.  Charing 
tially  the  same  as  that  in  our  present  Cross  Ry.  Co.,  L.  R.  2  C.  P.  C.  638  ; 
Constitution,  after  a  most  thorough  con-  Queen  v.  Vestry  of  St.  Luke's,  L.  R.  6  Q. 
sideration  of  the  question,  lay  down  sub-  B.  C.  572.  Columbia  Del.  Bridge  Co. 
stantially  the  same  rule  here  announced,  v.  Geisse  (construing  words  "may  be  in* 
Chamberlain  v.  West  End  of  London  &  C.  jured"),  35  N.  J.  L.  558  (1871)  ;  Ashby 
P.  R.  Co.,  2  Best  &  Smith,  605;  110  E.  C.  v.  White,  1  Smith's  L.  Cas.  264, 
L.  II.  604  ;  lb.  617  ;  Beckett  v.  Midland  As  to  what  is  a  "  taking,"  and  the  con- 
R.  Co.,  L.  R.  1  C.  P.  C.  241  ;  on  appeal  struction  of  recent  constitutional  provisions 
3  C.  P.  C.  82  ;  McCarthy  v.  Metropolitan  giving  a  right  to  compensation  for  prop- 
Board  of  Works,  L.  R.  7  C.  P.  C.  508.  erty  "injured"  or  "damaged,"  as  well  as 
These  statutes  required  compensation  to  for  property  "  taken,"  see  post,  sees.  686, 
be  made  where  property  was  '  injuriously  990,  992,  and  notes,  995  a-995  c,  and 
affected,'  which  words  the  English  courts  notes. 
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iioiis,  are  well  supported  by  adjudged  cases  and  seem  to  be  founded 
on  sound  principles  :  — 

1.  That  the  legislature  may,  in  the  exercise  of  the  right  of  eminent 
domain,  deprive  corporations  of  their  property  and  franchises  upon 
making  compensation ;  but  this  can  be  done  only  under  power  to 
that  end  specially  or  expressly  granted.^ 

2.  If  a  corporation  holds  lands  or  property  as  a  private  proprietor 
and  not  for  public  uses,  this  may  be  taken  under  the  power  of  emi- 
nent domain  the  same  as  if  owned  by  an  individual.^ 

3.  But  lands  held  by  a  corporation  upon  a  special  trust  for  public 
use,  and  thus  used,  cannot  be  compulsorily  appropriated  to  another 
public  use  without  special  or  clear  authority  from  the  legislature.^ 

4.  And  hence  a  corporation  cannot,  under  a  general  ■power  to  con- 
demn property  for  public  use,  take  from  another  corporation  having 
like  power  property  held  by  it,  under  legislative  authority,  for  public 
purposes,  although  it  may,  it  seems,  under  such  general  power,  ac- 


1  West  River  Br.  Co.  v.  Dix,  6  How. 
(U.  S.)  507  ;  Backus  p.  Lebanon,  11  X.  H. 
19  ;  New  York  Cent.  &  H.  R.  R.  R.  Co.  v. 
Met.  Gaslight  Co.,  63  N.  Y.  326,  334 
(1875)  ;  Buffalo,  In  re,  68  N.  Y.  167  ; 
K.  Y.  Railway,  In  re,  99  N.  Y.  ;  Prospect 
Park  &  C.  I.  E.  Co.  v.  Williamson,  91 
N.  Y.  552  ;  Rochester  Water  Comm'rs, 
In  re,  66  N.  Y.  413,  418  (1876),  per  Alien, 
J. ;  Lewis  Em.  Dom.  sec.  274 ;  MiUs 
Em.  Dom.  sees.  41,  42,  46 ;  Leeds  v. 
Richmond,  102  Ind.  372.  Under  a  gen- 
eral power  to  lay  out  and  extend  streets, 
a  dty  may  extend  a  street  across  the  road- 
way of  a  railroad  company.  "  The  appro- 
priation made  by  the  city  is,  of  course,  sub- 
ject to  the  prior  public  use ;  but  the  two 
uses  are  not  necessarily  inconsistent,  and 
in  all  ordinary  cases  may  stand  together. 
The  general  rule  is  that  the  power  to  extend 
streets  across  the  right  of  way  and  tracks 
of  a  railway  company  is  implied  in  the 
general  authority  conferred  by  city  charters 
for  such  purposes,  without  express  legisla- 
tive provisions  upon  the  subject."  Van- 
dcrburgh,  J.,  St.  Paul,  Minneapolis,  & 
M.  Ry.  Co.  V.  Minneapolis,  35  Minn.  141. 
But  under  such  a  power  a  city  cannot  lay 
out  a  street  through  the  depot  grounds  of  a 
railroad  company  so  as  to  destroy  or  impair 
the  value  of  the  company's  easement  there- 
in lawfully  acquired.  Milwaukee  &  St. 
Paul  Ry.  Co.  v.  Faribault,  23  Minn.  167  ; 


St.  Paul  Union  Depot  Co.  r.  St.  Paul,  30 
Minn.  359 ;  s.  c.  15  N.  W.  Rep.  684 ;  Pros- 
pect Park  &  C.  L  R.  R.  v.  Williamson,  91 
N.  Y.  552.  Extent  of  legislative  jwwer  over 
the  property  and  franchises  of  municipal 
and  public  corporations,  see  ante,  chaps. 
iv.,  vlL 

»  Nfew  York  Cent.  &  H.  R.  R.  R.  Co. 
r.  Met.  Gaslight  Co.,  63  N.  Y.  326,  334 
(1875)  ;  MiUs  Em.  Dom.  sec.  41,  and 
cases ;  Lewis  Em.  Dom.  sec.  267. 

8  Boston  &  A.  R.  R.  Co.  In  re,  53  N.  Y. 
574  ;  Rochester  Water  Comm'rs,  In  re, 
66  N.  Y.  413,  418.  A  street  is  a  public 
franchise  which  cannot  be  violated  except 
by  direct  legislative  grant.  Pennsylvania 
Ey.  Co.'s  Appeal,  93  Pa.  St.  150  ;  Port- 
land &  W.  V.  E.  R.  Co.  p.  Portland,  14 
Oreg.  188.  In  this  case  land  which  had 
been  dedicated  for  a  levee  or  public  landing 
was  taken  by  a  railroad  company,  under 
authority  of  an  act  of  the  legislature,  for  a 
depot,  freight  house,  &c.,  and  it  was  held 
that  the  grant  to  the  railroad  company 
was  not  inconsistent  with  the  use  to  which 
the  land  had  been  dedicated,  but  was  in 
aid  of  it,  and  that  the  easement  of  a  city 
in  its  streets  or  public  places  is  not  private 
property  for  which  compensation  must  be 
given  when  taken  for  public  use,  but  is 
public  property,  the  use  whereof  may  be 
regulated  by  the  legislature.  See  post, 
chapters  on  Dedication  and  Streets. 
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quire  an  easement  in  invitum  in  sucli  property,  when  this  can  be  done 
without  doing  injury  to  the  public,  or  essentially  interfering  with 
the  uses  for  which  it  was  accLuired  and  is  held  by  the  corporation 
which  owns  it.^ 


§  589  (456).  What  may  be  taken  or  condemned.  —  As  the  legis- 
lature is  the  sole  judge  of  the  public  necessity  which  requires  or  renders 
expedient  the  exercise  of  the  power  of  eminent  domain  without  the 
owner's  consent,  so  it  is  the  exclusive  judge  of  the  amount  of  land 
and  of  the  estate  in  land  which  the  public  end  to  be  subserved  re- 
quires shall  be  taken.  But  as  the  right  originates  in  necessity,  so  it 
is  limited  by  it.  The  principle  and  its  limitations  have  found  in- 
teresting illustrations  in  cases  which  we  shall  notice,  arising  under 
powers  conferred  upon  municipalities  to  enable  them  to  execute 
certain  public  purposes.  The  legislature  has  the  constitutional 
power  expressly  to  authorize  a  municipal  corporation  compulsorily 
to  acquire  the  absolute  fee  simple  to  lands  of  private  persons,  re- 
quired for  public  use,  upon  the  payment  of  a  just  compensation.^ 
Accordingly  a  statute  "  to  enable  "  a  city  "  to  abate  a  nuisance  and 


^  Rochester  "Water  Comm'rs,  In  re,  66 
N.  Y,  413,  418  (1876).  The  right  of  a 
street  railroad  company  to  the  use  of  a 
street  for  the  purposes  of  its  business  is 
a  property  right,  subject  to  condemnation 
for  public  use  ;  and  the  legislature  may 
authorize  other  persons,  either  natural  or 
artificial,  to  do  a  similar  business  in 
the  same  street,  or  to  use  the  tracks  of 
the  company,  by  making  compensation 
to  it  whenever,  in  their  judgment,  the 
public  good  requires.  The  State,  in  the 
exercise  of  the  right  of  eminent  domain, 
or  a  corporation  to  which  it  has  delegated 
the  right,  is  not  bound  to  take  the  entire 
estate,  and  strictly  should  take  only  such 
an  interest  as  is  necessary  to  be  acquired 
to  accomplish  the  public  purpose  in  view. 
Sixth  Av.  R.  Co.  v.  Kerr,  72  N.  Y.  330  ; 
Lewis  Em.  Dom.  sec.  267  et  seq.,  and  cases. 

2  Heyward  v.  New  York,  7  N.  Y.  314 
(1852),  affirming  s.  c.  8  Barb.  486  ;  dis- 
tinguished from  Embury  v.  Conner,  3 
N.  Y.  511,  where  an  tmnecessary  amount 
was  sought  to  be  taken ;  s.  p.  Dingley  v. 
Boston,  100  Mass.  544  (1868)  ;  Tyler  v. 
Hudson,  147  Mass.  609  (1888) ;  Brooklyn 
Park  Comm'rs  v.  Armstrong,  45  N.  Y. 
234  (1871).  So  in  North  Carolina  it  is 
held  that  the  legislature  may  authorize 


not  simply  the  use,  but  the  entire  interest 
of  the  owner  to  be  taken  for  public  use,  if 
it  deems  the  public  exigency  to  require  it. 
Raleigh  &  G.  R.  Co.  v.  Davis,  2  Dev.  &  B. 
(N.  C.)  Law,  451  (1837);  De  Varaigne  v. 
Fox,  2  Blatchf.  C.  C.  95  ;  Kane  v.  Balti- 
more, 15  Md.  240,  arguendo;  Brooklyn 
Park  Comm'rs  v.  Armstrong,  45  N.  Y.  234 
(1871) ;  Washington  Cemetery  v.  Prospect 
Park  &  C.  I.  R.,  68  N.  Y.  591  ;  Cooley 
Const.  Lim.  558 ;  Patterson  v.  Miss.  & 
R.  R.  Boom  Co.,  3  Dillon,  465  (1875)  ; 
City  of  Buffalo,  In  re,  64  N.  Y.  547  (1876)  ; 
Bachler's  Appeal,  90  Pa.  St.  207  ;  Challiss 
V.  Atchison,  T.  &  S.  F.  R.  Co.,  16  Kan. 
117  (1876);  see  also  Moore  v.  New  York, 
4  Sandf.  456  (power  over  dower  interest); 
John  and  Cherry  Streets,  In  re,  19  Wend. 
659  (as  to  reverter  of  discontinued  streets 
to  adjacent  owners)  ;  Kimball  v.  Kenosha, 
4  Wis.  321.  An  enactment  that  on  pay- 
ment for  land  for  a  public  park  it  shall 
'*  vest  forever  in  the  city,"  gives  to  the 
city  a  fee  simple  title  to  land  thus  ac- 
quired. Brooklyn  Park  Comm'rs  v.  Arm- 
strong, 3  Lans.  (N.Y.)  429  (1871);  see  s.  c. 
45  N.  Y.  234  (1871)  ;  Mills  Em.  Dom. 
sees.  49,  50,  and  cases ;  Lewis  Em.  Dom. 
sec.  277  et  seq.    Infra,  sec.  603. 
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for  the  preservation  of  the  public  health,"  wLicli  authorized  the  citj  to 
"  purchase  or  otherwise  take  lands  "  within  a  large  district,  on  pay- 
ment of  damages  to  the  owners,  and  which  directed  the  city  to  raise 
and  drain  the  same,  so  as  "  to  abate  the  present  nuisance  thereon," 
and  declaring,  further,  that  the  "  title  to  all  land  so  taten  shall  vest 
in  the  city,"  was  held  to  vest  the  fee  of  such  lands  in  the  city,  and 
was  not  unconstitutional  because  it  authorized  the  taking  of  a 
greater  interest  in  the  land  than  was  necessary,  nor  as  an  attempt  to 
exercise  judicial  power.^  To  land,  the  fee  simple  of  which  is  thus 
acquired  by  a  municipal  corporation,  the  title  is  perfect,  and  it  does 
not  revert  when  sold  by  the  corporation,  or  when  the  public  good, 
in  the  opinion  of  the  corporate  authorities,  requires  the  land  to  be 
used  for  other  purposes  than  those  for  which  it  was  originally  ob- 
tained.2  Thus  property  was  appropriated  in  fee  by  the  State, 
through  its  canal  commissioners,  for  the  purposes  of  a  canaL  Subse- 
quent statutes  gave  to  a  city  corporation  power  to  enter  upon  a  por- 
tion of  the  appropriated  premises,  and  occupy  the  same  "  as  a  public 
highway,  and  for  the  use  of  water-pipes  and  for  sewerage  purposes," 
and  also  released  to  the  city  all  of  the  right  of  the  State  in  the 
premises  in  question.  Under  such  legislation,  one  who  claims  to 
own  a  portion  of  the  canal  bed  cannot  contest  the  right  of  the  city, 
on  the  ground  that  the  change  of  use  authoiized  by  the  legislature 
has  terminated  the  public  interest  in  the  property.^  But  where  the 
fee  is  not  expressly  authorized  to  be  taken  and  an  easement  will 
fully  satisfy  the  language  and  the  object  of  the  statute,  the  authority 
will  be  construed  and  limited  accordingly.* 

§  590.  Same  subject.  —  The  right  of  eminent  domain  is  inherent  in 
the  government ;  it  is  not  conferred,  but  limited  by  the  Constitution. 
Xo  property  can  be  taken  without  legislative  authority,^  and  it  must 
be  taken  in  the  manner,  and  for  the  purposes  authorized.     Courts 

^  Dingley  p.  Boston,    100   Mass.   544  City  corporation,  owning  land  in  fee,  held 

(1868);  Page  v.  O'Toole,  144  Mass.  303;  entitled  to  compensation  when  taken  for 

St.  Louis  County  Court  v.  Griswold,  58  public  use.    Ninth  Avenue,  &c.,  In  re,  45 

Mo.  175  (1874),  establishing  Forest  Park  N.  Y.  729;  ante,  chap.  If.;  post,  sec.  701 

in  St.  Louis  County.  et  seq. 

'  Heyward  v.  New  York,  7  N.  Y.  314         ^  jJalone  v.  Toledo,  28  Ohio  St.  643 

(1852);  Heard  v.  Brooklyn,  60  N.  Y.  242  (1876). 

(1875);  Heath  v.  Bannore,  50  N.  Y.  302  ;         *  See  cases  in  last  note  but  one.   Infra, 

De  Varaigne  v.  Fox,  2  Blatchf.  C.  C.   95  sec.  603  ;  "Washington  Cemetery  v.  Pros- 

(1848)  ;  Reynolds  Heirs  v.  Stark  County  pect  Park  &  C.  1.  R.  Co.,  68  N.  Y.  591 ; 

Comm'rs,  5  Ohio,  204  (1831)  ;   Le  Clercq  Holt  p.  Somerville,  127  Mass.  408. 
V.  Gallipolis  Trs.,   7   Ohio,    Part  L   218         5  gee  Cavanagh  v.  Boston,  139  Mass. 

(1835).      See  also  chapter  on  Corporate  426. 
Property,  ante,  and  on  Dedication,  post. 
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cannot  extend  or  limit  these :  the  necessity  for  such  condemnation 
must  be  determined  by  the  legislature,  and  cannot  be  questioned  by 
the  judicial  tribunals.^  If  the  legislature  attempts  under  this 
power  to  take  property  plainly  not  for  public  use,  the  courts  may 
prevent  it.  Where  the  State  has  taken  a  fee  simple,  or  authorized 
the  taking  thereof,  and  compensated  the  owner  therefor,  the  subse- 
quent abandonment  of  the  use  will  not  reinvest  the  owner  with  the 
title;  if  simply  an  easement  is  taken,  the  rule  is  otherwise.  The 
right  of  determining  the  necessity  of  the  work  may  be  delegated, 
and  the  judicial  tribunals  may  then  be  called  upon  to  determine  as  to 
its  necessity .2 

§  591  (457).  Same  subject.  Quantity;  Estate.  —  The  cases 
which  have  established  that  the  legislature  may,  if  it  sees  proper 
authorize  the  compulsory  appropriation  of  the  fee,  are  to  be  dis- 
tinguished from  those  in  which  it  has  been  held  that  no  more  in 
amount  of  private  property  can  be  taken  than  the  legislature  has  de- 
clared to  be  necessary  to  the  accomplishment  of  the  public  purpose 
in  view,  even  although  compensation  be  made.  It  was  accordingly 
decided  in  Soutli  Carolina,  on  sound  principles,  that  the  State  can- 
not authorize  part  of  a  lot  to  be  taken  for  a  street,  and  in  addition 
compel  the  owner,  against  his  will,  to  part  with  the  balance  for  the 
benefit,  emolument,  or  private  purposes  of  the  corporation,  since,  in 
the  opinion  of  the  court,  such  an  act  "  disseizes  or  deprives  "  the 
owner  of  his  property  "  without  the  judgment  of  his  peers  "  and  con- 
trary "  to  the  law  of  the  land."  ^ 

§  592  (458).  Same  subject.  —  The  same  principle,  limiting  the 
amount  of  land  tliat  may  be  condemned,  was  subsequently  declared 
by  the  Supreme  Court  and  by  the  Court  of  Appeals  of  the  State  of 

1  Mills  Em.  Dom.  sec.  11.  are  not  elsewhere  regarded  as  law.    Sedg- 

'  Indianapolis    Water  Works    Co.    v.  wick  on  Stat,  and  Const.  Law,  494.     In 

Burkhart,   41   Ind.   364  (1872).     The  le-  Patrick  v.  Cross  Roads  Com m'rs,  4  McCord 

gislature  authorized  its  public  agents  to  (S.  C),  540  (1828),  it  was  held  that  the 

appropriate  a  fee  simple  in  the  lands  taken  legislature  might  authorize  a  street  to  be 

for  the  constructions  of  its  canals.     The  laid  out  on  private  property  without  niak- 

former  owner  had  no  right  afterwards  to  ing  compensation.     And  in  Massachusetts, 

take  ice  from  the  canal.     lb.    Overruling  where  a  city  appropriated  land  for  a  street 

Edgerton  v.  Huff,  26  Ind.  35.  forty-one  feet  wide,  to  be  built  at  a  grade 

8  Dunn  V.  Charleston,  Harper  L.  (S.  C.)  above  the  adjoining  land,  it  was  held  that 

189(1825).    This  deci-sion  is  right.    Other  an  owner  could   maintain   an  action  for 

cases  in  South  Carolina  holding  that  pri-  damages  caused  by  the  placing  of  part  of 

vate 'property  may  be  taken    for  streets,  the  embankment  necessary  to  support  the 

roads,   &c.,    against  the  owner's  consent  street  upon  his  land.     Mayo  ».  Springfield, 

and  without  compensation  (State  v.  Daw-  136  Mass.  10. 
.son,  3  Hill  (S.  C.)  100,  and  cases  cited), 
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New  York  and  of  tLe  State  of  Maryland^  The  Constitution  of  the 
State  of  Xew  York  contained  the  provision  that "  no  person  shall  be 
deprived  of  life,  liberty,  or  property,  without  due  process  of  law ; 
nor  shall  private  property  be  taken  for  public  use  without  just  com- 
pensation." The  legislature  enacted,  with  reference  to  the  city  of 
New  York,  that  whenever  part  only  of  a  lot  should  be  required  for 
a  street,  the  commissioners  for  assessing  compensation  might,  if  they 
deemed  it  expedient,  include  the  vjhole  lot,  and  that  the  part  not  re- 
quired for  the  street  should,  upon  confirmation  of  their  report,  be 
vested  in  fee  in  the  city,  with  authority  to  appropriate  it  to  public 
uses,  or,  if  not  thus  appropriated,  to  sell  it  The  court  inclined  to 
the  opinion  that  the  legislature  did  not  intend  by  this  provision  to 
authorize  the  compulsory  taking  of  more  land  than  the  public 
needed,  and  that  the  statute  should  be  construed  so  as  to  require  the 
owner's  consent  to  the  appropriation  of  the  part  not  required  for  the 
public  use.  But  the  court  expressly  decided  that  if  the  statute  did 
intend  to  authorize  the  compulsory  taking  of  the  whole,  when  part 
only  was  required  for  the  use  of  a  street,  it  would  be  in  conflict  with 
the  above  provision  of  the  Constitution  of  the  State,  guaranteeing 
protection  to  private  property.  It  was,  however,  further  adjudged 
that  the  owner's  consent  to  the  appropriation  would  remove  all 
objections  on  the  ground  of  the  unconstitutionality  of  the  statute ; 
that  such  consent  need  not  be  in  writing ;  and  that  the  receipt  by 
the  owner  of  damages  allowed  by  the  commissioners  is  evidence  of 
his  consent^ 

1  Albany  Street,  In  re,  11  "Wend.  148  then  held  that  if  that  provision  was  in- 

(1834);  Embury  v.  Conner,  3  N.  Y.  (3  tended  merely  to  give  to  the  corporation 

Comst.)    511    (1850),    reversing  s.   c.    2  capacity  to  take  property  under  such  cir- 

Sandf.  98  ;  Baltimore  v.  Clunet,  23  Md.  cumstances,  with  the  consent  of  the  owner, 

449  (1865);    Mills   Em.    Dom.    sec.    23;  and  then  to  dispose  of  it,  there  could  be 

Lewis  Em.  Dom.  .sec.  269.  no  objection  to  it.     But  if  it  was  to  be 

^  Referring  to  this  statute,  in  Embury  taken    literally,   that   the  commissioners 

V.  Conner,  supra,  Jeicett,  J. ,  delivering  the  might,  against  the  consent  of  the  owner, 

opinion  of  the   Court  of  Appeals,  says,  take  the  whole  lot,  when  only  a  part  was 

•'  It  needs  no  argument  to  show  that  the  required  for  public  use,  and  the  residue 

end  and  design  of  this  section  was  not  to  be  applied  to  private  use,  it  assumed 

to  take  private  property  for  the  use  of  a  power   which   tie   legislature   did   not 

the  public.     It  manifestly  goes  upon  the  possess. 

ground  that  the  property  so  authorized  "This  decision  went  mainly  upon  the 
to  be  taken  is  not  wanted  for  the  purpose  application  contained  in  the  last  member 
of  forming  or  improving  a  street,  the  ob-  of  the  clause  of  sec.  7  of  art.  7  of  the  Con- 
ject  in  view  for  which  the  proceedings  stitution  of  1821, — that  '  no  person  shall 
are  instituted.  In  the  matter  of  Albany  be  deprived  of  life,  liberty,  or  property, 
Street,  11  Wend.  148,  the  constitutionality  vcithoiU  due  process  of  law  ;  nor  shall  pri- 
of  this  enactment  came  directly  under  the  vate  property  be  taken  for  public  use  with- 
consideration  of  the  Supreme  Court,  on  out  just  compensation.'  Chief  Justice 
application  to  confirm  the  report  of  the  iSdrajre  said  :  "The  Constitution,  by  author- 
commissioners  in  that  matter.     The  court  izing  the  appropriation  of  private  property 
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§  593.  Effect  of  accepting  Damages.  —  The  voluntary  acceptance  of 
damages  by  the  owner  in  the  absence  of  fraud  or  mistake  in  fact 
operates  as  a  waiver  of  whatever  errors  may  have  existed  in  tlie  pro- 
ceeding, and  estops  the  party  from  disputing  their  legality.^  So  the 
actual  receipt  of  damages  by  the  party  entitled  thereto  is  a  waiver  of 


to  public  use,  impliedly  declares  that  for 
any  other  use  private  property  shall  not 
be  taken  from  one  and  applied  to  the  pri- 
vate use  of  another.'  In  Bloodgood  v, 
Mohawk  &  H.  R.  R.  R.  Co.,  18  Wend. 
(N.  Y.)  59,  Mr.  Senator  Tracy  said  the 
words  should  be  construed  '  as  equivalent 
to  a  constitutional  declaration  that  pri- 
vate property,  without  the  consent  of  the 
owner,  shall  be  taken  only  for  the  public 
use,  and  then  only  upon  a  just  compensa- 
tion.' Bronson,  J.,  in  Taylor  v.  Porter,  i 
Hill  (N.  Y. ),  147,  in  reference  to  this 
question,  said  that  although  he  felt  no 
disposition  to  question  the  soundness  of 
these  views,  yet  it  seemed  to  him  that 
the  case  stood  stronger  upon  the  first 
member  of  the  clause,  —  '  No  person  shall 
be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law;'  that  the 
words,  '  due  process  of  law,'  in  that  place, 
could  not  mean  less  than  a  prosecution  or 
suit,  instituted  and  conducted  according 
to  the  prescribed  forms  and  solemnities 
for  ascertaining  guilt  or  determining  the 
title  to  property.  The  same  doctrine  was 
held  in  John  and  Cherry  Streets,  In  re,  19 
Wend.  (N.  Y. )  659,  and  by  the  chancellor 
in  Varick  v.  Smith,  5  Paige  (N.  Y.),  137, 
and  was  admitted  by  all  the  members  of 
the  Court  for  the  Correction  of  Errors, 
•whose  opinions  have  been  reported  in  the 
case  referred  to,  of  Bloodgood  i'.  Mohawk 
&  H.  R.  R.  R.  Co.,  18  Wend.  1.  I  think 
these  decisions  should  be  regarded  as 
having  settled  the  point,  that  a  statute  is 
unconstitutional  and  void  which  author- 
izes the  transfer  of  one  man's  property  to 
another  without  the  consent  of  the  own- 
er, although  compensation  is  made.  The 
late  Chancellor  Kent,  in  reference  to  the 
decision  in  Taylor  v.  Porter,  says  :  '  I  ap- 
prehend that  the  decision  of  the  court 
was  founded  on  just  principles,  and  that 
taking' private  property  for  private  uses 
without  the  consent  of  the  owner  is  an 
abuse  of  the  right  of  eminent  domain, 


and  contrary  to  fundamental  and  constitu- 
tional doctiine  in  the  English  and  Ameri- 
can law.'  (2  Kent  Com.  {5th  ed.)  note  c, 
340. )  But  it  is  insisted  that  as  the  enact- 
ment is  only  held  to  be  void  on  the  ground 
that  it  takes  private  property  for  private 
uses  against  the  owner's  consent,  if  the 
consent  be  given,  all  objection  on  the 
ground  of  unconstitutionality  is  removed. 
The  decisions  to  which  I  have  referred  pro- 
ceed upon  that  principle,  and  Mr.  Justice 
Bronson,  in  Taylor  v.  Porter,  in  teVms 
concedes  that  the  objection  has  no  api>li- 
cation  when  the  owner  consents.  If  we 
read  the  statute  in  question  with  the  pro- 
viso that  the  owner  consent,  and  I  think 
we  should,  that  consent  removes  all  obsta- 
cles, and  lets  the  statute  in  to  operate  the 
same  as  if  it  had  in  terms  contained  the 
condition." 

That  such  is  the  effect  o/consent.  Sedgw. 
on  Stat,  and  Const.  Law,  111,  and  Mr. 
Justice  Cooleys  opinion,  Const.  Lira.  541, 
note  ;  Baltimore  v.  Clunet,  23  Md.  449 
(1865). 

1  Hai-tshorn  v.  PotroflF,  89  111.  509;  Rees 
V.  Chicago,  38  111.  322;  Town  v.  Black- 
berry, 29  111.  137  ;  Punsley  v.  Hays,  17 
Iowa,  SIO ;  Deford  v.  Mercer,  24  Iowa, 
118;  2  Smith  Lead.  Cas.  (5  Am.  ed.)  662; 
Brooklyn  Park  Comm'rs  v.  Armstrong,  45 
N.  Y.  234  (1871);  Commonwealth  v.  Shu- 
man's  Adm.,  18  Pa.  St.  343  ;  Burns  v. 
Milw.  &  Miss.  R.  R.  Co.,  9  Wis.  450; 
Smith  V.  Warden,  19  Pa.  St.  426  ;  State  v. 
Stanley,  14  Ind.  409  ;  Magi-ath  v.  Brock 
Tp.,  13  Up.  Can.  Q.  B.  629  ;  Kile  v.  Yel- 
lowhead,  80  111.  208 ;  Mills  Em.  Dom.  sec. 
329,  and  cases. 

Where  a  turnpike  company  accepted 
compensation  for  a  portion  of  its  road, 
taken  by  a  city  under  its  right  of  eminent 
domain,  it  was  held  that  it  was  estopped 
from  objecting  to  the  exercise  by  the  city 
of  control  over  the  road.  Albany  v. 
WateiTliet  T.  &  R.  R.  Co.,  108  N.  Y. 
14. 
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delay  in  depositing  and  paying  the  money,  and  is  a  ratification  of 
the  proceedings.^ 

§  594  (459).  Dower  Right  —  As  dower  is  not  the  result  of  con- 
tract, but  is  a  positive  legislative  institution,  it  is  constitutionally 
competent  for  the  legislature  to  authorize  lauds  to  be  taken  by  a 
municipal  corporation  for  a  market,  street,  or  other  public  use,  upon 
au  appraisement  and  payment  of  their  value  to  the  husband,  the 
holder  of  the  fee;  and  such  taking  and  payment  will  confer  an 
absolute  title,  divested  of  any  inchoate  right  of  dower.^  Nor  is  a 
widow  dowable  in  lands  dedicated  by  her  husband  in  his  lifetime  to 
the  public,  where  the  dedication  is  complete,  or  has  been  accepted 
and  acted  upon  by  the  municipal  authorities.  Therefore,  where  the 
husband  agreed  to  open  a  street  through  his  property,  upon  which  a 
market-house  was  to  be  erected,  and  which  was  accordingly  erected 
under  an  ordinance  of  the  city,  his  widow  was  decided  not  to  be  en- 
titled to  dower  in  the  ground  covered  by  the  market-house.  The 
court  was  of  opinion  that  the  case  was  not  to  be  distinguished  from 
the  ordinary  one  of  a  condemnation  of  land  to  public  uses,  and 
that  such  uses  are  inconsistent  with  the  existence  of  private  rights 
which  could  be  enjoyed  only  by  interfering  with  the  rights  of  the 
public.^ 

§  595  (460).  Public  Use ;  what  constitutes  such  a  Use.  —  It  13 
agreed  that  individual  property  can  be  compulsorily  appropriated  by 
the  pubhc  only  for  public  usc.^    What  is  a  public  use  has,  in  some 

1  Hawley  v.   Harrall,  19   Conn.   142,  tice  to  the  widow,  it  was  held  that  the 

151.  municipal  corporation  was  liable  for  the 

Confirmation  of  defective  proceedings  by  income  therefrom,  to  be  recovered  in  an 

l^islative  authority.     Yost's  Report,   17  action  of  debt.     York  Borough  v.  Welsh, 

Pa.  St.  524  ;  Bennett  v.  Fisher,  26  Iowa,  117  Pa.  St.  174.  Post,  sec.  635.  Dower  and 

497  (1S68).     Compare  Baltimore  r.  Horn,  homestead  rights.  Mills  Em.  Dom.  sec  71. 

26  Md.  194  (1866);  Lennon  r.  New  York,  *  Cole  v.  La  Grange,  113  U.  S.  1.    One 

55  X.  Y.  361,  365  (1874);  Indianapolis  ».  of  the  most  acute  and  able  American  ju- 

Ktngsbury,  101  Ind.  200  ;  ante,  sees.  77,  rists  maintains,  in  an  interesting  article, 

79,  419,  544.  that  the  right  to  take  private  property  for 

'  iloore  V.  New  York,   8  X.   Y.   110  purposes  of  utility  rests  not  in  public  uses 

(1853).     This  case  is  commented  on  and  but  on  public  policy,  or  the  law  of  luces' 

limited  in  Simar  v.  Canaday,  53  N.  Y.  sUy.     Mr.  Justice  Campbell,  VoL  I.  No. 

298  (1873).     Post,  sec.  635  ;   Lewis  Em,  2,  p.  97,  Bench  and  Bar.     See,  in  same 

Dom.   sec.    323,    and   cases ;    "VYheeler  v.  publication.   Vol.    1.    No.    1,   p.    1,    Prof. 

Kirtland,  27  N.  J.  Eq.  534.  Washburn's  article  on  "  Taxation  to  Build 

8  G Wynne   r.    Cincinnati,   3   Ohio,   25  Railroads,"   and   an   able   article  in  Am. 

(1827);  Duncan  v.  Terre  Haute,  85  Ind.  Law  Rev.  Oct  1870.     What  are  "public 

104.       But  where   land,   charged  with  a  uses,"   discu.ssed    by    Judge    Eedficld  in 

dower  interest  by  decree  of  an  Orphans'  Allen  v.  Jay,  60  Me.  124  (1871);  s.  c.  12 

Court,  was  taken  for  a  street  without  no-  Am.  Law  Reg.    (x.   s.)  481,  493.     PoSf^ 
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aspects  of  the  subject,  given  rise  to  mucli  controversy,  particularly 
in  reference  to  the  delegated  exercise  of  the  power  by,  or  for  the 
benefit  of  private  corporations,  companies,  and  individuals.  Since 
municipal  corporations  are  instituted  for  public  purposes,  authority 
to  take  property  in  order  to  carry  out  their  chartered  powers  is  not 
often  open  to  the  objection  that  the  use  is  private  and  not  public. 
Municipal  uses  proper  are  public  uses.  Highways  are  conceded  to  be, 
and  manifestly  are,  matters  of  public  concern ;  and  hence  the  con- 
demnation of  property  for  streets,  alleys,  and  public  ways  is,  un- 
deniably, for  a  public  use.^ 

§  596  (461).  Same  subject.  —  The  mere  fact  that  individuals 
have  subscribed  money,  or  given  a  bond  to  a  city  or  town,  to  contrib- 
ute towards  the  expense  of  laying  out  or  altering  a  street,  will  not 
vitiate  the  jjroceedings,  nor  will  it  prove  that  the  land  was  taken 
for  the  accommodation  of  private  individuals,  and  not  for  public 
uses.2  But  if  such  a  bond  was  made  the  basis  of  the  proceedings,^ 
or  if  the  street  was  laid  out  or  widened,  "  coJorably,"  to  use  the  ex- 
pression of  Parsons,  C.  J.  "  for  the  use  of  the  city,  but  really  for  the 
benefit  of  the  individual "  giving  or  procuring  the  bond,  the  pro- 
ceedinsjs  would  be  set  aside.* 

§  597  (462).  Same  subject.  Water  Supply,  &c.  —  We  have 
seen  above  that  lands  can  be  condeumed  only  for  public  uses.  Let 
us  consider  what  are  public  uses  so  far  as  respects  municipalities.  It 
is  a  competent  and  frequently  a  wise  and  just  exercise  of  the  right 
of  eminent  domain,  to  empower  towns  and  cities,  upon  compensa- 
tion being  made,  to  appropriate  private  property  for  the  purpose  of 

sec.  736.    Power  to  condemn  land  for  ccm-  Althaus,   6  Neb.   54   (1877).     So  a  city, 

etery  purposes.     Re  Deansville  Cemetery  having  condemned  land  for  a  j^JiiiZict^/'Aar/", 

Assoc,    66   N.    Y.    569  ;    Underwood    v.  has  no  power  to  lease  it  to  a  grain  elevator 

Bailey,  59  N.  H.  480  ;  Varner  v.  Martin,  company  for  a  term  of  years.      Belcher 

21   W.   Va.   534  ;    Mills   Em.   Dom.   sec.  Sugar  Refining  Co.  v.  St.  Louis  Grain  Ele- 

19 ;  Lewis  Em.  Dom.  sec.  176  ;  aiUe,  sec.  vator  Co.,  82  3Io.  121  ;  Mills  Em.  Dom. 

373.  sec.  23. 

1  Per  Woodbury,  J.,  in  "West  River  Br.  2  Parks  v.  Boston,  8  Pick.  (Mass.)  218 
Co.  V.  Dix,  6  How.   (U.  S.)  545  ;  Ange.U  (1829)  ;   Copeland   v.   Packard,   16  Pick, 
on  Highways,  sec.  86  ;  Arnold  v.  Cov.  &  (Mass.)  217  ;  ante,  sec.  458. 
Cin.  Br.  Co.,  1  Duvall  (Ky.),  372  ;  United  »  lb. ;  Commonwealth  v.  Sawin,  2  Pick. 
States    V.  Railroad    Bridge    Co.,  6    Mc-  (Mass.),  547  (1824);  Freeport  r.  Bristol,  9 
Lean,  517  ;  Redfield  on  Railways,  sec.  63.  Pick.  (Mass.)  46  (1829). 
The  private  property  of  a  citizen  cannot,          *  Commonwealth  r.  Cambridge,  7  Mass. 
by  the  exercise  of  legislative  power  in  any  166,  167  (1810);  Parks  v.  Bo.ston,  supra; 
form,   be  taken   from   him  and  given  to  Crockett  i'.  Boston,  5  Cush.  (Mas.s.)  182, 
another,  or  to  a  corporation.      Snch  act  190  (1849),  where  the  above  cases  are  corn- 
would  deprive  the  citizen  of  his  jiroperty  mented  on ;  aide,  sec.  458. 
without  due  process  of  law.      Turner  v. 
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supplying  tJie  irihahitants  with  picre  icater.  This  is  clearly  a  public 
use.^  Other  illustrations  of  what  is  a  public  use  are  given  in  the 
note.2 


1  "Wayland  v.  Mkldlesex  Co.  Comm'rs,  4 
Gray  (Mass.),  500, per  Thomas,  J.  (1855); 
Burden  r.  Stein,  27  Ala.  104  (1855).  See 
Same  r.  Same,  25  Ala.  455  ;  Reddall  v. 
Brjan,  14  Md.  444  (1859)  ;  Gardner  r. 
KeVburgh  Trs.,  2  Johns.  (X.  Y.)  Ch.  162 
(1S16);  Ham  v.  Salem,  10  Mass.  350; 
Bailey  r.  Wobum,  126  Mass.  416 ;  Martin 


r.  Gleason,  139  Mass.  183  ;  Tyler  v.  Hnd- 
son,  147  Mass.  609  (1888)  ;  Mills  Em. 
Dom.  sec.  18,  and  cases  ;  Lewis  Em.  Dom. 
sec.  173  ;  Rochester  "Water  Comm'rs,  In 
re,  66  X.  Y.  413  (1876);  Middletown  Til- 
lage, In  re,  82  N.  Y.  196  ;  Spring  Valley 
"Water  Works  v.  San  Mateo  Water  AVorks, 
64  Cal.  123  ;  Lake,  &c.  "Water  Co.  v.  Con- 


'  It  is  not  within  the  corporate  powers 
of  a  city  to  open  streets  on  lands  within 
the  corporate  limits,  belonging  to  the  United 
States,  and  which  have  never  been  sold 
to  private  persons.  United  States  v.  Chi- 
cago, 7  How.  (U.  S.)  185.  But  the  United 
States  may  lay  out  and  dedicate  lands  for 
streets  and  public  places  the  same  as  any 
other  proprietor.  State  of  Illinois  r.  111. 
Cent.  R.  R.  (Chicago  Lake  Front  Case) 
33  Fed.  Rep.  730,  before  Harlan  and 
Blodgett,  J  J.  fl888).  Private  property,  it 
was  admitted  by  the  Maryland  Court  of 
Appeals,  can  only  be  taken  for  '^  public 
use  ; "  but  the  words  "  piblic  nse  "  were 
considered  to  mean  not  merely  a  tise  by 
the  State  or  the  inhabitants  thereof,  but 
also  a  use  for  the  government  of  the  United 
States;  and,  therefore,  a  statute  of  the 
State  of  Maryland,  authorizing  the  ex- 
propriation of  land  in  that  State,  for  the 
purpose  of  supplying  the  city  of  "Washing- 
ton with  water,  was  held  constitutional. 
Reddall  r.  Bryan,  14  Md.  444  (1S59). 
See,  as  to  power  of  a  State  to  condemn  or  to 
authorize  the  condemnation  of  lands  owned 
by  the  United  States,  Mills  Em.  Dom. 
sec.  350,  and  cases  ;  Lewis  Em.  Dom.  sec. 
203  ;  Cooley  Const.  Lim.  525,  526,  and 
note  ;  Gilmer  v.  Lime  Point,  18  Cal.  229  ; 
19  Cal.  47.  In  Massachusetts  it  has  been 
determined  that  a  State  may  consent 
that  the  United  States  may  compulsorCy 
take  and  hold  land  for  the  site  of  a  post- 
office  and  public  treasury.  Burt  v.  Mer- 
chants' Insurance  Co.,  106  Mass.  356 
(1871);  s.  c.  8  Am.  Rep.  339,  The  Su- 
preme Court  of  Michigan,  however,  has 
decided  that  a  State  cannot  condemn  pri- 
vate property  with  a  view  to  turn  'the 


same  over  to  the  United  States  for  light- 
house purposes.  People  v.  Humphrey, 
23  Mich.  471  (1871);  s.  c.  9  Am.  Rep. 
94.  It  is  now  settled  by  the  Supreme 
Court  of  the  United  States  that  tlie  general 
government  may  exercise  the  right  of  emi- 
nent domain  in  the  States  so  far  as  is  ne- 
cessary to  the  enjoyment  of  the  powers  con- 
ferred upon  it  by  the  Federal  Constitu- 
tion. Kohl  p.  United  States,  91  U.  S.  367 
(1375).  Where  the  State  of  Georgia  pur- 
chased a  tract  of  land  for  the  purjiose  of 
the  erection  of  car-shops,  and  other  build- 
ings necessary  to  the  successful  operation 
of  the  Western  and  Atlantic  Railroad,  the 
mayor  and  council  of  the  city  of  Atlanta, 
under  the  general  authority  of  their  char- 
ter to  lay  out  streets,  &c.,  and  sec.  965  of 
the  Code,  sought  to  appropriate  a  portion 
of  said  land  for  a  street.  Held,  that  such 
contemplated  action  was  properly  enjoined. 
Atlanta  r.  Central  Railroad  &  B.  Co.,  53 
Ga.  120  (1874). 

In  Indiana  where,  by  statute,  munici- 
pal corporations  have  express  power  to 
make  streets  narrower,  it  is  held  that  the 
easement  of  owners  of  abutting  property  in 
the  street,  being  a  valuable  property  right 
recognized  by  law,  cannot  be  appropriated 
against  the  consent  of  the  owner  without 
due  compensation,  and  that  when  the. 
legislature  has  authorized,  by  necessary 
implication,  the  abandoning  of  a  part  of 
a  street  to  the  adjoining  owners,  the  im- 
provement is  thus  declared  to  be  for  a 
public  use  by  it,  and  the  courts  cannot  in- 
terfere with  such  declaration,  "  unless  it  is 
apparent  at  first  blush  that  the  proposed 
nse  is  not  public."  Rensselaer  v.  Leopold, 
106  Ind.  29  ;  see  post,  chap.  xviiL 
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§  598  (463).  Same  subject  Public  Park.  —  On  the  ground  that 
the  public  health,  convenience,  and  welfare  will  be  thereby  pro- 
moted, the  legislature  may  authorize  the  condemnation  of  private 
property  for  the  purpose  of  using  the  same  for  a  public  park  ^  or  pub- 


tra  Costa  Co.,  67  Cal.  659.  "Public" 
and  "  local  "  improvements  as  the  words 
are  used  in  a  municipal  charter  construed. 
Kinsella  v.  Auburn,  26  N.  Y.  St.  Rep. 
884  (1889).  In  the  act  to  supply  the  city 
of  New  York  with  pure  and  wholesome 
water,  the  city,  under  right  of  eminent 
domain,  was  authorized  to  take  private 
property  many  miles  distant  from  the  cor- 
porate limits.  Although  regarded  as  go- 
ing very  far,  it  was  not  contended  that  the 
legislature  had  exceeded  its  power.  New 
York  V.  Bailey,  2  Denio  (N.  Y.J,  433,  446 
(1845),  per  Hand,  Senator  ;  post,  sec.  983. 
In  the  case  of  Kane  v.  Baltimore,  infra,  it 
is  held  that  when  property  is  compulsorily 
taken  by  the  exercise  of  the  right  of  emi- 
nent domain  for  a  specific  public  use,  as, 
for  example,  supplying  the  city  with  water, 
the  city  is  limited  to  such  use,  all  other 
rights  not  interfering  therewith  being  left 
with  the  owner.  It  was  not  denied,  how- 
ever, that  the  power  to  condemn,  in  fee 
simple,  might,  ii  necessary  to  carry  out  the 
public  end  designed,  be  conferred  by  the 
legislature,  Kane  v.  Baltimore,  15  Md. 
240  (1859),  Tuck,  J.,  dissenting. 

In  Massachiosetts  the  statute  authorized 
the  city  of  B.  to  take,  hohl,  and  convey  to 
said  city  all  the  water  of  S.  river  at  any 
point  in  or  above  the  town  of  F.,  and  pro- 
vides for  payment  to  any  one  injured  in 
his  property  by  the  taking  of  or  injury 
to  any  land,  real  estate,  water  or  water- 
rights,  or  by  flowage,  or  by  the  inter- 
ference with  or  injury  to  any  use  or 
enjoyment  of  the  water  of  said  river  to 
which  any  person  at  the  time  of  such 
taking  is  legally  entitled,  subject  to  all 
the  duties,  liabilities,  and  regulations  of 
the  statutes.  Under  a  petition  to  assess 
damages  to  plaintifTs  rights,  the  only 
injury  alleged  to  have  been  suffered 
(omitting  an  alleged  right  of  fouling  the 
water  by  its  dye-works),  is  that  the  filing 
of  the  order  or  certificate,  requined  by  the 
statute  to, be  recorded  in  the  registry  of 
deeds,  is  an  appropriation  of  all  the  waters 
above  the  dam,  and  is  equivalent  to  a  war- 


ranty deed  conveying  those  to  the  city  by 
an  absolute  title.  Held,  that  the  statute 
does  not  make  the  city  the  owner  of  the 
water  for  any  other  purpose  than  that  of 
supplying  it  with  pure  water  ;  that  the 
riparian  proprietors  higher  up  still  retain 
all  their  common-law  rights  in  the  river 
so  far  as  they  are  not  inconsistent  with 
the  use  defined  in  the  statute  ;  and  that 
the  defendant  is  at  least  entitled  to  say 
that  it  has  not  onl}'  done  nothing  as  yet 
to  practically  diminish  the  petitioner's 
water-power,  but  that  there  is  at  most 
only  a  remote  possibility  that  it  will  ever 
do  so.  Ipswich  Mills  v.  Essex  Co.  Com- 
m'rs,  108  Mass.  363,  and  Wamesit  Power 
Co.  V.  Allen,  120  Mass.  352,  distinguished. 
A  riparian  proprietor  although  it  be  a 
chartered  municipality,  has,  in  the  absence 
of  an  express  grant  or  prescription,  no 
right  to  foul  or  corrupt  the  water  of  a  run- 
ning stream.  An  injury  to  the  purity  or 
quality  of  the  water,  to  the  detriment  of 
other  riparian  owners,  constitutes,  in  legal 
effect,  a  wrong  and  invasion  of  private 
right  in  like  manner  as  a  permanent  ob- 
struction or  diversion  of  the  water, 
D  wight  Printing  Co.  v.  Boston,  122  Mass. 
583  (1877). 

■  Where  a  city,  in  order  to  obtain  a  sup- 
ply of  water  for  its  water-works,  dug  a 
well  upon  its  own  land  on  the  bank  of  a 
mill-pond,  which  had  been  dammed  up  at 
great  expense  by  its  owner,  and  so  near  to 
the  pond  that  the  water  percolated  from  it 
into  the  well,  and  also  placed  a  pipe  di- 
rectly into  the  pond  to  be  used  whenever 
extra  water  was  needed  in  case  of  fire,  all 
of  which  was  done  without  condemnation 
proceedings  and  without  compensation  to 
the  owner  of  the  pond,  an  injunction  was 
issued  restraining  the  city  from  taking  the 
water  either  by  means  of  the  pipe  or 
through  the  welL  Emporia  v.  Soden,  25 
Kan.  588. 

1  Central  Park  Extension,  In  re,  16 
Abb,  Pr,  (N,  Y.)  56  ;  South  Park  Com- 
m'rs  V.  Williams,  51  111,  57.  The  legis- 
lature may  authorize    the    condemiiation 
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lie  square}  or  for  the  construction  of  drains  and  seicers.^     So,  for  the 
same  reasons,  a  municipal  corporation  may  be  designated  as  the 


of  the  fee  for  a  jnthlic  park  (Mills  Em. 
Domain,  sees.  49,  50,  and  cases  ;  Lewis 
Em.  Dom.  sec.  175),  and  the  title  of  a  city 
corporation  to  lands  thus  acquired  is 
clothed  with  a  trust  to  hold  them  for  this 
specific  puq)ose,  but  the  legislature  may 
(where  there  is  no  contract  with  creditors 
which  will  be  thereby  impaired)  relieve 
the  city  from  the  trust  and  authorize  a 
sale  of  the  lands  discharged  therefrom. 
There  is  no  contract  in  such  cases  with  the 
owners  of  adjacent  property.  Brooklyn 
Park  Comm'rs  v.  Armstrong,  45  N.  Y. 
234  (1871)  ;  infra,  sec.  599,  note  ;  post, 
sec.  651.  A  board  of  park  commisswiurs 
held  to  have  power  to  use  the  name  of  the 
city  in  any  proceeding  at  law  or  in  equity 
that  may  be  necessary  to  carry  into  effect 
the  objects  in  the  act  creating  the  commis- 
sion. Philadelphia  v.  Germantown  Pass. 
R.  Co.,  10  Phila.  (Pa.)  165. 

For  a  leaTued  discussion  of  the  consti- 
tutionality of  an  act  authorizing  a  city  to 
lay  out  parks  outside  of  its  corporate  limits, 
and  to  acquire  land  tiierefor,  see  Matter 
of  Mayor  of  New  York,  99  N.  Y.  569. 
Nature  of  a  city's  ownership  of  a  park  sit- 
uate outside  of  the  city  limits.  Mayor  v. 
Park  Comm'rs,  44  Mich.  602;  ante,  sec. 


565,  note.  As  to  the  uses  of  a  public 
park,  see  opinion  of  Folger,  J.,  45  N.  Y. 
240;  post,  sec.  648,  note.  For  a  collection 
of  authorities  upon  the  rights  and  liabili- 
ties of  municipal  corjwrations,  and  of 
abutting  owners,  in  parks  dedicated  to 
public  use,  see  valuable  note,  by  the  Re- 
porter, to  Morris  v.  Sea  Girt  Imp.  Co., 
38  N.  J.  Eq.  (11  Stew.)  304. 

In  State  r.  Leffingwell,  54  Mo.  458 
(1873),  the  Supreme  Court  of  Missouri 
held  the  act  of  March  25,  1872,  establish- 
ing for  the  city  of  St.  Louis,  and  outside  of 
the  city,  what  is  known  as  the  Forest  Park, 
to  be  unconstitutional.  The  park  com- 
missioners were  created  a  body  corjiorate, 
with  power  to  purchase  and  to  condemn 
lands  for  the  park,  and  to  issue  $1,200,000 
of  bonds  to  be  secured  on  the  lands  pur- 
chased and  condemued.  A  park  district 
was  laid  off,  comprising  lands  surround- 
ing the  park  within  a  designated  district, 
and  provision  was  made  for  the  levy  and 
collection  for  twenty  years  of  a  special 
tax  on  all  lands  within  this  district  to 
pay  the  principal  and  interest  of  the  park 
bonds.  The  act  was  held  invalid  on  two 
grounds.  1.  It  infringed  the  constitu- 
tional provision,    "  Corporations  may  be 


^  Owners,  &c..  In  re  Pine  St.  v.  Albany, 
15  Wend.  (N.  Y.)  374  (1836).  In  this 
case,  the  legislature  authorized  the  con- 
demnation of  property  for  a  public  square 
in  the  city  of  Albany,  and  required  the 
damages  to  the  land-owners  whose  property 
was  taken  to  be  apportioned  amongst  the 
owners  of  the  ground  to  be  benefited. 
The  court  sustained  the  validity  of  the 
enactment,  and  held  that  ths  taking  of 
ground  for  such  a  purpose  was  as  much  a 
public  use  as  if  taken  for  a  street,  and  that 
the  mode  of  compensation  (by  an  assess- 
ment of  benefits  instead  of  a  general  tax) 
was  unimportant,  and  no  evidence  that 
the  use  is  not  a  public  one.  As  to  dedi- 
cation of  land  for  "  parks,"  "  public 
squares,"  &c.,  see  post,  sec.  648. 

2  Hildreth  t'.  Lowell,  11  Gray  (Mass.), 
845.  The  power  to  condemn  land  for 
aewers  mtist  be  plainly  given,  and  is  not 


implied  in  the  grant  of  power  to  enforce 
ordinances  "to  construct  and  regulate 
sewers,  and  to  provide  for  the  payment 
of  the  cost  of  constructing  the  same." 
Allen  V.  Jones,  47  Ind.  438  (1874).  In  this 
case  Doumey,  J.,  says  :  "  The  right  of 
eminent  domain,  or  that  right  by  which 
the  sovereign  power,  for  public  uses,  takes 
and  appropriates  the  property  of  the  citi- 
zen, is  one  which  should  be  watched  with 
great  vigilance.  It  should  never  be  ex- 
ercised except  when  the  public  interest 
clearly  demands  it,  and  then  cautiously 
and  in  accordance  with  law.  The  right  is 
one  which  lies  dormant  in  the  State  un- 
til legislative  action  is  had  pointing  out 
the  occasion,  mode,  conditions,  and  agen- 
cies for  its  exercise "  (citing  Dyckman  v. 
New  York,  5  N.  Y.  434  ;  Cooley  Const. 
Lim.  527).  Allen  v.  Jones,  47  Ind.  438 
(1874)  ;  post,  sec.  469. 
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piiblic  agency  to  "  purchase  or  otherwise  take  lands "  within  a 
large  district,  on  compensation  being  made,  in  order  to  raise  and 
drain  them  so  as  to  abate  an  existing  nuisance  thereon.^ 


formed  under  general  laws,  but  shall  not 
be  created  by  special  acts,  except  for 
municipal  purposes  ;  no  municipal  corpo- 
rations, except  cities,  shall  be  created  by 
special  act."  The  Park  Act  was  decided 
to  be  a  special  act  and  to  create  a  corpo- 
ration other  than  municipal.  2.  It  was 
invalid  because  it  levied  a  special  tax  or 
local  assessment  exclusively  upon  certain 
designated  lands  outside  of  the  city,  for  an 
object  general  in  its  nature,  and  which 
the  act  declared  to  be  of  great  importance 
to  the  city  of  St.  Louis,  conducive  to  its 
dignity  and  character  and  to  the  health 
and  recreation  of  its  inhabitants.  The 
remarks  of  Wagner,  J.,  on  the  abuses  of 
local  assessments  are  emphatic,  and,  in 
view  of  the  case  before  the  court,  just. 
He  concludes  by  saying,  "The  Constitu- 
tion has  wisely  erected  a  barrier  against 
this  exorbitant  power,  and  there  is  a 
time  in  the  tide  of  this  special  tax- 
ation when  it  must  be  said,  '  Thus  far 
shalt  thou  go,  and  no  farther.'  "  A  sub- 
sequent act,  passed  in  consequence  of  the 
above  decision,  authorizing  the  appropri- 
ation of  land  for  a  public  park  for  the 
benefit  of  the  inhabitants  of  St.  Louis 
County  (which  embraces  the  city  of  St. 
Louis),  the  park  being  located  near  to 
but  outside  of  the  limits  of  the  city,  and 
also  authorizing  the  issue  of  bonds  of  the 
county  to  pay  for  the  lands  purchased 
and  condemned,  and  for  the  improvement 
of  the  park,  the  bonds  to  be  paid  by  tax- 
ation of  all  the  property  in  the  county, 
including  the  city,  and  the  park  to  be  laid 
out,  improved,  and  managed  by  a  board, 
one  half  of  which  was  to  be  appointed 
by  the  county  court  and  one  half  by  the 
mayor  of  the  city,  was  sustained  as  not 
in  conflict  with  any  provision  of  the  Con- 
stitution of  the  State.  The  court  dis- 
tinctly held  that  such  an  appropriation  of 
land  was  for  a  "  public  use,"  and  that  it 
was  competent  for  the  legislature  to 
authorize  a  county  to  create  a  debt  for 
the  purpose  of  establishing  a  park  for  the 
benefit  oT  its  inhabitants,  including  the 
inhabitants  of  the  city,  who,  in  this  in- 


stance, comprised  the  greater  part  of  the 
population  of  the  county.  St.  Louis  Co. 
Court  V.  Griswold,  68  Mo.  175  (1874). 

In  Flatbush,  &c.,  Lire,  60  N.  Y.  398 
(1875),  relating  to  Prospect  Park  in  the 
city  of  Brooklyn,  it  was  held  that  the 
legislature  had  not  attempted  to  authorize 
the  assessment  of  lands  in  the  adjoining 
town  of  Flatbush  to  aid  in  pajdng  for  lauds 
acquireil  for  the  park,  and  that  it  was  be- 
yond the  competency  of  the  legislature  to 
assess  lauds  in  Flatbush  to  pay  debts  jire- 
viously  incurred  by  Brooklyn  under  prior 
acts.  Ante,  sec.  71.  As  to  local  assessments, 
see  post,  chap.  xix. 

1  Dingley  v.  Boston,  100  Mass.  544 
(1868)  ;  supra,  sec.  589  ;  New  Orleans 
Draining  Co.,  In  re,  11  La.  An.  338  ; 
Mills  Em.  Dom.,  sees.  16,  354,  and  cases; 
Lewis  Em.  Dom.  sees.  185-197.  In  Reeves 
V.  Wood  County  Treasurer,  8  Ohio  St. 
333,  345  (1858),  a  law  authorizing  an 
entry  upon  private  property,  and  the  con- 
struction of  drains  when  demanded  by 
private  and  not  by  public  interest,  was  ad- 
judged void.  Approving  Albany  Street, 
In  re,  11  Wend.  (N.  Y.)  149  ;  Bloodgood 
V.  Mohawk  &  H.  R.  K.  R.  Co.,  18  Wend, 
(N.  Y.)  9,  59  ;  Varick  v.  Smith,  5  Paige 
(N.  Y.),  137;  Sedgw.  on  Const.  Law, 
614,  515  ;  Rutherford's  Case,  72  Pa.  St. 
82  (1872)  ;  s.  c.  13  Am.  Rep.  655  ;  see, 
also,  Cooley  Const.  Lim.  633  ;  People  v. 
Nearing,  27  N.  Y.  306  ;  Anderson  v. 
Kerns  Draining  Co.,  14  Ind.  199  ;  Talbot 
V.  Hudson,  16  Gray  (Mass.),  417.  The 
drainage  act  of  North  Carolina  of  1795  is 
not  unconstitutional  as  taking  land  for  a 
mere  private  purpose;  for  although  the 
canal  may  be  private  property,  all  persons 
may  acquire  the  right  to  drain  into  it  on 
just  terms,  and  their  reciprocal  duties  are 
subject  to  judicial  regulation.  Norflect  v. 
Cromwell,  70  N.  C.  634  (1874)  ;  s.  c.  16 
Am.  Rep.  787.  The  New  York  law  of  1871, 
chap,  dlxvi.,  authorizing  the  draining  of 
private  lots  in  the  city  of  New  York  by 
the  department  of  public  works,  on  the 
certificate  of  the  board  of  health  that  the 
same  is  necessary,  &c.,  and  providing  for 
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§  599  (464).  Same  subject.  Ornamental  Purposes.  —  It  lias  been 
said  that  since  public  necessity  is  the  basis  of  the  right  of  eminent 
domain,  the  right  cannot  be  exercised  except  where  the  purpose  is 
iLseful,  and  therefore  that  property  cannot  be  compulsorily  acquired 
against  the  owner's  consent  when  wanted  merely  for  ornamental 
purposes.^     Chancellor  Kent,^  referring  to  the  opinions  of  conti- 


collecting  the  expense  by  an  assessment  on 
the  property  benefited,  is  unconstitutional, 
in  making  no  provision  for  compensation 
to  the  land-owners.  Cheesbrough,  In  re, 
17  Hun  (X.  Y.),  561. 

1  Augell  on  Highways,  sec.  85  ;  Smith 
Commentaries  on  Stat,  and  Const.  Law, 
sec  335.  By  the  Supreme  Court  of  Ver- 
mont it  is  said  that  highways  and  streets 
cannot  be  laid  out  for  the  mere  purpose, 
or  mainly  for  the  purpose,  of  embellishing 
and  ornamenting  the  grounds  about  a  pub- 
lic building,  but  that  these  results  may  be 
taken  into  consideration  in  connection 
with  the  public  convenience  and  neces- 
sity ;  if  the  latter  exist,  the  resulting  in- 
cidental embellishment  will  not  render 
the  establishment  of  the  highway  or 
street  illegal.  Woodstock  v.  Gallup,  23 
Vt.  587  (1856)  ;  s.  c.  29  Yt.  347.  See, 
on  the  general  subject,  the  opinion  of 
Woodbury,  J.,  in  West  River  Bridge  Co. 
1'.  Dix,  6  How.  545,  wliere  the  subject  of 
eminent  domain  is  ably  examined.  In 
the  case  last  referred  to,  this  learned  judge, 
in  the  course  of  his  opinion,  observes  : 
"  When  we  go  to  other  public  uses,  not  so 
urgent,  not  connected  with  precise  locali- 
ties, not  difficult  to  be  provided  for  with- 
out the  power  of  eminent  domain,  and  in 
places  where  it  would  be  only  conveni- 
ent, but  not  necessary,  I  entertain  strong 
doubts  of  its  applicability.  "WTio  ever 
heard  of  laws  to  condemn  private  prop- 
erty for  public  use,  for  a  marine  hospital 
or  State  prison  ?  So  a  custom-house  is  a 
public  use  for  the  general  government, 
and  a  court-house  or  jail  for  a  State.  But 
it  would  be  difficult  to  find  precedent  or 
argument  to  justify  taking  private  prop- 
erty, without  consent,  to  erect  them  on, 
though  appropriate  for  the  purpose.  No 
necessity  seems  to  exist  which  is  suffi- 
cient to  justify  so  strong  a  measure.  A 
particular  locality  as  to  a  few  rods  in  re- 
peat to  their  site  Ls  usually  of  no  conse- 
quence, while  as  to  light-house,  or  fort, 
VOL.  II.  —  4 


or  wharf,  or  highway  between  certain 
termini,  it  may  be  very  important  and 
imperative.  I  am  aware  of  no  prece- 
dents abroad  for  such  seizures  of  private 
property,  for  objects  like  the  former, 
though  some  such  doctrines  appear  to  have 
been  advanced  in  this  country."  See, 
also,  Boston  MiU  Corp.  v.  Newman,  12 
Pick.  (Mass.)  476;  Cooley  Const.  Lim. 
531,  533  ;  Dunn  v.  Charleston,  Harper 
(S.  C.)  Law,  189  (1824)  ;  Bankhead  v. 
Brown,  25  Iowa,  540  ;  Eldridge  r.  Smith, 
34  Yt.  484  ;  Wild  v.  Deig  (private  road), 
43  Ind.  455  (1873) ;  s.  c.  13  Am.  Rep. 
399. 

The  legislature  incorporated  the  "  Mem- 
phis Freight  Co.,"  giving  to  it  "  the  privi- 
lege of  loading  and  unloading  freight, 
goods,  and  other  property  on  boats  that 
may  touch  at  the  port  of  Memphis  ;  of 
erecting  on  the  bank  of  the  Mississippi 
River,  in  the  city  of  Memphis,  such  sheds, 
railroad  tracks,  engines,  and  their  equip- 
ments, as  may  be  necessary  for  hauling 
freight."  No  right  was  given  to  the  public 
to  use  the  property  or  privileges  given  to 
the  company,  and  no  right  of  legislative 
regulation  of  tolls  was  reserved.  It  was 
held  that  this  company,  organized  for  pri- 
vate advantage  and  profit,  could  not  be 
invested  with  the  right  to  condemn  prop- 
erty, against  the  owner's  consent,  to  lay 
down  a  railroad  track  from  the  streets  of 
the  city  to  the  margin  of  the  river,  for  the 
reason  that  the  use  was  not  a  public  use, 
within  the  meaning  of  the  Constitution. 
It  will  be  noticed  that  "The  Promenade," 
over  which  the  right  of  way  was  sought, 
is  treated  by  the  case  as  the  private  prop- 
erty of  the  city  of  Memphis.  There  is, 
however,  no  discussion  of  the  question  as 
to  the  legislative  power  over  property  thus 
dedicated.  Memphis  Freight  Co.  v.  Mem- 
phis, 4  Coldw.  (Tenn.)  419  (1867). 

2  Gardner  v.  Newburgh  Tn*.,  2  Johns- 
(N.  Y.)  Ch.  162,  166  (1816). 
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nental  jurists  on  the  subject  of  eminent  domain,  observes  that  Byn- 
kershoeck  ^  "  insists  that  private  property  cannot  be  taken,  on  any 
terms,  without  the  consent  of  the  owner,  for  purposes  of  public  or- 
nament or  pleasure;  and  he  mentions  an  instance  in  which  the 
Eoman  Senate  refused  to  allow  the  prsetors  to  carry  an  aqueduct 
through  the  farm  of  an  individual,  against  his  consent,  when  in- 
tended merely  for  ornament."  If  it  be  admitted  or  shown  in  any 
given  case  that  the  ornamental  purpose  is  not  associated  with  any 
useful  purpose  it  would  seem  to  be  true  that  it  is  inconsistent  with 
the  respect  in  which  all  enlightened  governments  hold  private  prop- 
erty to  say  that  it  can  be  compulsorily  taken  from  the  owner.  Such 
a  use  is  not,  within  the  meaning  of  the  American  Constitutions,  a 
legitimate  "public  use."  But  if  land  for  public  squares  and  parks, 
which  are  largely,  though  not  exclusively,  for  ornament,  may  be 
assumed  by  the  State,  upon  payment  to  the  owner,  it  would  be  dif- 
ficult to  hold  an  act  unconstitutional  which  authorized  the  condem- 
nation of  land  for  a  public  fountain  or  as  a  site  for  a  monument. 
The  Eoman  Law,  as  we  have  seen,  authorized  legacies  ad  ornatum 
civitatis  and  ad  honorem  civitatis,  which  became  frequent :  and  in 
respect  of  cities,  it  would  perhaps  be  difficult  to  hold  that  the  legis- 
lature could  not  authorize  land  to  be  taken  for  purposes  which 
would  fall  within  the  description  of  ornamental  rather  than  useful. 
It  would  be  an  extreme  case  where  a  purpose  was  wholly  orna- 
mental, and  not  at  all  useful.  These  questions,  however,  lie  upon 
the  boundary  of  legislative  power,  and  have  not  been  very  fully 
illustrated  by  actual  adjudications.^ 

1  Bynkershoeck,  Qu£est.  Jur.  Pub.  b.  2,  could  be  impeached  by  showing  that  the 
chap.  XV.  way   was  wholly   upon   the   land  of  the 

2  An  interesting  illustration  of  the  sub-  plaintiffs  ;  that  it  entered  their  land  from 
ject  discussed  in  the  text  is  afforded  by  a  highway  and  returned  to  it  near  the 
the  somewhat  singular  case  of  Higginson  place  at  which  it  entered  ;  that  it  led  to 
V.  Nahant,  11  Allen  (Mass.),  530  (1866).  no  other  way  or  landing  place,  and  could 
In  Massachusetts  the  usual  constitutional  be  used  for  no  purposes  of  business  or 
provision  exists  that  the  property  of  indi-  duty,  or  of  access  to  the  lands  of  ahy  other 
viduals  can  be  appropriated  to  public  uses  person  ;  but  that  it  was  laid  out  by  the 
only  when  the  public  exigencies  require  selectmen  of  the  town  with  the  design  to 
it ;  and  the  doctrine  has  been  asserted  provide  access,  not  for  the  town  merely, 
therein  that  public  ways  are  for  travel  and  but  for  the  public,  to  points  or  places  in 
not  for  places  of  amusement.  Blodgett  v.  the  lands  of  the  plaintiffs  which  presented 
Boston,  8  Allen  (Mass.),  237.  See  Balch  pleasing  natnral  scenery.  The  court  sus- 
V.  Kssex  Co.  Comra'rs,  103  Mass.  106  ;  Re  tained  the  validity  of  the  proceedings  to 
Mt.  Washington  Road  Co.,  35  N.  H.  134;  establish  the  road.  The  substance  of  its 
post,  sec.  1000.  The  proper  authorities  of  reasoning  is  that  the  only  true  test  ia 
the  town  in  due  form  laid  out  a  town  way,  whether  the  road  is  wanted  for  public 
and  the  'above-mentioned  case  of  Higgin-  travel  ;  that  whether  wanted  for  this  pur- 
son  V.  Nahant  presented  the  question  pose  is  a  question  not  committed  by  the 
whether  the   proceedings  to   establish   it  legislature  to  the    determination   of   the 
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§  600  (435).  Legislative  and  Judicial  Domain  distdngfaiBlied.  —  Of 
the  necessity  or  expediency  of  exercising  the  right  of  einineut  domain 
in  the  appropriation  of  private  property  to  public  uses,  the  opinion 
of  the  legislature  or  of  the  corporate  body  or  tribunal  upon  which 
it  has  conferred  the  power  to  determine  the  question,  is  conclusive 
upon  the  courts,  since  such  a  question  is  essentially  political  in  its 
nature,  and  not  judicial.^  But  the  question  wluther  the  specified  use 
is  a  ptiblic  use  or  purpose,  or  such  use  or  purpose  as  will  justify  or 
sustain  the  compulsory  taking  of  private  property,  is,  perhaps,  ulti- 
mately a  judicial  one,  and,  if  so,  the  courts  cannot  be  absolutely  con- 
cluded by  the  action  or  opinion  of  the  legislative  department  But 
if  the  legislature  has  declared  the  use  or  purpose  to  be  a  public  one, 
its  judgment  will  be  respected  by  the  courts,  unless  the  use  be  pal- 
pably private,  or  the  necessity  for  the  taking  plainly  without  reason- 
able foundation.^     But  if  the  use  be  public,  or  if  it  be  so  doubtful 


courts,  but  to  the  local  authorities;  and 
that  where  there  is  a  snflScient  amount  of 
travel  to  warrant  the  constructiQn  of  a 
particular  road  the  courts  cannot  enter 
upon  an  inquiry  as  to  the  reasons  which 
may  induce  people  to  travel  upon  it.  It 
is  sufficient  if  they  wish  to  travel  upon 
it  for  any  innocent  and  lawful  purpose, 
whether  for  business,  or  duty,  or  pleasure. 
"The  passing  from  place  to  place,"  says 
Mr.  Justice  Hoar,  who  gave  the  opinion 
of  the  court,  "is  a  rightful  object  of  pub- 
lic provision  in  itself ;  and  the  occasions 
for  it  are  as  extensive  as  the  pursuits  of 
life.  Pleasure  travel  may  be  accommo- 
dated as  well  as  business  travel.  If  the 
doctrine  for  which  the  plaintiffs  contend 
were  supported,  it  would  also  follow  that 
the  legislature  would  not  have  the  consti- 
tutional right  to  take  private  property  for 
a  public  park  or  pleasure  groimd,  making 
full  compensation  to  the  owner,  —  a  con- 
clusion which  we  should  hesitate  to  arrive 
at  without  much  farther  consideration,  in 
view  of  the  important  relations  which  air, 
exercise,  and  recreation  bear  to  the  gen- 
eral health  and  welfare  of  the  community." 
Since  the  making  of  provision  for  opening 
public  ways  is  confessedly  a  legislative 
duty,  and  such  an  object  a  public  one 
(ante,  sees.  158,  595),  this  case,  it  is  evi- 
dent, does  not  hold  that  it  would  be  lawful 
compulsorily  to  acquire  private  property 
for  mere  purposes  of  pleasure  wholly  dis- 
sociated from  purposes  of  utility.     Mills 


£m.  Dom.  sec.  18,  cites  the  cases  bear- 
ing upon  the  subject  discussed  in  the  text. 
There  is  deep  philosophy  and  wisdom  in 
the  saying  "  Take  care  of  the  beautiful ; 
the  useful  will  take  care  of  itself."  Look- 
ing to  the  fact  that  what  may  be  called  or- 
naments, such  as  squares,  fountains,  mon- 
uments, kc,  have  always  existed  in  cities, 
the  suggestion  of  the  text  is  probably 
sound  that  it  would  be  an  extreme  case 
where  the  use,  though  chiefly  for  ornament, 
was  not  at  the  same  time  useful  in  the 
degree  that  would  support  a  legislative  act 
authorizing  the  taking.  If  the  use  is 
public,  the  degree  of  usefulness  is  a  legis- 
lative, not  a  judicial  question.  Mills  Em. 
Dom.  sec.  11  and  cases  ;  Lewis  Em.  Dom. 
chap.  vii. 

1  People  V.  Smith,  21  N.  Y.  597  ;  Giesy 
V.  Cine,  W.  &  Z.  R.  R.Co.,  4  Ohio  St.  308  ; 
Varick  r.  Smith,  5  Paige  (N.  Y.),  137; 
Brooklyn  Park  Comm'rs  v.  Armstrong,  45 
N.  Y.  234  (1871);  Fowler,  In  re,  53  N.  Y. 
60  (1873).  The  reader  will  find  a  very 
full  discussion  of  the  subject  in  Scudder  v. 
Trenton  Del.  Falls  Co.,  1  Saxt.  (X.  J.). 
694  ;  St.  Louis  Co.  Court  v.  Griswold,  58 
Mo.  175  (1874)  (Forest  Park  Case);  Tide 
Water  Co.  v.  Coster,  18  N.  J,  Eq.  (3  C.  E. 
Green)  518 ;  Mills  Em.  Dom.  sec.  11, 
and  cases.  The  text  approved  by  3fc- 
AlUster,  J.,  in  Chicago  v.  Wright,  69  111. 
327  (1873). 

2  Commonwealth    v.   Breed,    4    Pick. 
(Mass.)   463;    Hazen    v.   Essex    Co.,    12 
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that  the  courts  cannot  pronounce  it  not  to  be  such  as  to  justify  the 
compulsory  taking  of  private  property,  the  decision  of  the  legisla- 
ture, embodied'  in  the  enactment  giving  the  power,  that  a  necessity 
exists  to  take  the  property,  is  final  and  conclusive.^ 

§  601  (466).  Municipal  Exercise  of  Power.  —  In  exercising  the 
power  of  eminent  domain,  the  city  council  need  not  preface  their 
action,  as,  for  example,  laying  out  of  a  highway  or  street,  by  declar- 
ing that  they  find  the  same  to  be  necessary  or  expedient.  This 
necessity  is  sufficiently  implied  in  their  action  on  the  subject,  inas- 
much as  they  can  act  only  in  such  a  case.     They  need  not  record 


Cush.  (Mass.)  477;  Bankhead  v.  Brown, 
25  Iowa,  540 ;  Hanson  v.  Vernon,  27 
Iowa,  28  ;  Concord  Railroad  v.  Greely,  17 
N.  H.  47  ;  2  Kent  Com.  340  ;  Memphis 
Freight  Co.  v.  Memphis,  4  Coldw.  (Tenn.) 
419  (1867);  Taylor  v.  Porter,  4  Hill  (N. 
Y. ),  142  ;  Guernsey  v.  Burlington  Tp.,  4 
Dillon,  372,  375  (1877);  Townsend,  In  re, 
39  N.  Y.  174  ;  Deansville  Cem.  Assoc, 
In  re,  66  N.  Y.  569  (1876);  Weismer  v. 
Douglas,  64  N.  Y.  91  (1876);  City  Cem. 
Assoc.  V.  Meuinger,  14  Kan.  312  (1875); 
Cooley  Const.  Lim.  530  et  seq.  Speaking 
of  this  subject,  Shaw,  C.  J.,  says  :  "  It  is 
contended  that  if  this  act  was  intended  to 
authorize  the  defendant  company  to  take 
the  mill  power  and  mill  of  the  plaintiff,  it 
was  void,  because  it  was  not  taken  for  pub- 
lic use,  and  it  was  not  within  the  power  of 
the  government  in  the  exercise  of  the 
right  of  enunent  domain.  This  is  the 
main  question.  In  determining  it,  we 
must  look  to  the  declared  purposes  of  the 
act  ;  and  if  a  public  use  is  declared,  it 
will  be  so  held,  unless  it  manifestly  ap- 
pears by  the  provisions  of  the  act  that 
they  can  have  no  tendency  to  advance 
and  promote  such  public  use."  Hazen  v. 
Essex  Co.,  supra;  Mills  Em.  Dom.  sec. 
10  and  cases  ;  Lewis  Em.  Dom.  sec,  158; 
infra,  sees.  603,  619,  note.  Consult  on 
this  subject  opinion  of  Appleton,  C.  J.,  in 
Allen  w.  Inhabitants  of  Jay,  60  Me,  124 
(1871);  s.  c.  12  Am.  Law  Reg.  N,  s,  481, 
and  note  by  Bedfield,  J. ;  Builington  Tp, 
V.  Beasley,  94  U.  S.  310  (1876);  Guernsey 
V.  Burlington  Tp.,  4  Dillon,  372  (1877); 
County  Comm'rs  v.  Chandler  (toll  bridges), 
96  U.  S.  205  (1877);  ante,  sec.  510,  and 
notes.    The  Constitution  of  Missouri  of' 


1875  (sec.  20,  art.  2)  provides  that  "the 
question  whether  the  contemplated  use  be 
really  public  shall  be  a  judicial  question, 
and,  as  such,  judicially  determined,  with- 
out regard  to  any  legislative  assertion  that 
the  use  is  public."  See  City  of  Savannah 
V.  Hancock,  91  Mo.  54. 

In  Kentucky  it  has  been  decided  that 
where  real  property  has  been  taken, 
through  the  exercise  of  eminent  domain, 
for  a  particular  public  use,  it^may  be  ap- 
plied to  another,  but  a  kindred,  public 
use,  with  the  consent  of  the  legislature, 
without  working  a  reversion  to  the  origi- 
nal owner.  Curran  v.  Louisville,  83  Ky. 
628. 

1  See  authorities  last  cited.  Talbot  v. 
Hudson,  16  Gray  (Mass.),  417.  The 
Court  of  Appeals  of  New  York  has  dis- 
tinctly held  that  the  question,  whether  tlie 
use  is  public  or  private,  is  a  judicial  one, 
and  that  the  judgment  of  the  legislature 
on  the  point  is  not  conclusive.  Deans- 
ville Cem.  Assoc,  In  re,  66  N.  Y.  569 
(1876);  s.  p.  St.  Louis  Co.  Court  v.  Gris- 
wold  (Forest  Park  case),  58  Mo.  175 
(1874).  The  language  of  the  text  of  this 
section  is  guarded,  and  the  view  there  in- 
timated is  the  safe  and,  perhaps,  the 
sound  one.  Tlie  citizen  is  more  secure  iu 
his  rights  where  the  ultimate  decision  re- 
specting the  use  or  right  to  take  is  left  to 
deliberate,  unimpassioncd,  and  consei-va- 
tive  judgment  of  the  courts  ;  but  if  the 
power  of  eminent  domain  rests  alone  upon 
the  basis  of  the  public  necessities  or  of 
public  policy,  it  seems  somewhat  difficult 
to  maintain  that  the  legislative  determina- 
tion of  this  question  is  not  conclusive. 
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their  motives  where  they  have  jurisdiction  to  act.  It  might  be 
otherwise,  were  their  jurisdiction  made  to  depend  upon  their  first 
finding  a  preliminary  fact  to  be  true.^ 

§  602  (467).  Same  subject.  —  The  legislature,  instead  of  directly 
exercising  the  power  to  take  private  property  for  public  use,  maij 
delegate  it,  attended,  of  course,  by  its  constitutional  restrictions,  to 
private  corporations  organized  for  public  purposes,  and,  of  course, 
therefore,  to  municipal  corporations,  which  are,  for  purposes  of  local 
government,  essentially  public  in  their  nature  and  ends;  and  it  may, 
also,  confer  upon  them  the  right  to  decide  upon  the  existence  of  the 
necessity  for  its  exercise.  Thus  a  municipal  corporation  may  be  con- 
stitutionally invested  with  the  power  to  open  and  establish,  by  com- 
pulsory acquisition  or  by  purchase,  such  streets  or  parks  as  its 
council  may  judge  to  be  expedient  or  necessary.* 


1  Townsend  r.  Hoyle,  20  Conn.  1,  9 
(1849),  per  Ellsworth,  J.  Text  quoted  and 
approved.  Allen  v.  Jones,  47  Ind.  442 
(1874).  A  finding,  by  the  city  authorities, 
that  "  public  convenience  requires "  the 
laying  out  of  a  street,  is  equivalent  to 
finding  that  it  is  "  necessary  "  in  the  sense 
of  the  statute.  Hunter  r.  Newport,  5 
R.  I.  325  ;  "Watson  r.  South  Kingston,  lb. 
562.  See  chapter  on  Ordinances,  aiUe,  sec 
318  ;  ante,  sec.  598,  note. 

«  People  V.  Smith,  21  N.  Y.  595  (1860); 
AVUson  V.  BL  Cr.  Marsh  Co.,  2  Pet.  251  ; 
Bloodgood  r.  Mohawk  &  H.  R.  R.  Co.,  18 
Wend.  (N.  Y.)  9  ;  West  River  Br.  Co.  r. 
Di.x,  6  How.  507  ;  Mercer  r.  Pittsburgh, 
Ft.  W.  &  C.  Railroad  Co.,  36  Pa.  St.  99  ; 
Commonwealth  v.  Charlestown,  1  Pick. 
(Mass.,  180 ;  Scudder  r.  Trenton  Del. 
Falls  Co.,  1  Salt.  (N.  J. )  694  ;  Harbeck  r. 
Toledo,  11  Ohio  St.  219  ;  ShaflFner  p.  St 
Louis,  31  Mo.  264  ;  Cherokee  r.  Sioux 
City  &  I.  F.  Town  Lot  Co.,  52  Iowa,  279; 
Rhine  r.  McKinney,  53  Tex.  354  ;  Swan 
r.  Williams,  2  Mich.  427  ;  Embury  v. 
Conner,  3  N.  Y.  511  (1850);  Alexander  r. 
Baltimore,  5  Gill  (ild.),  383  ;  Sfdgw.  on 
Stat,  and  Const.  Law,  517  ;  ante,  sec.  44. 
Power  may  be  delegated  by  the  legislature 
to  park  commissioners.  West  Chicago  Park 
COTMn'rs  V.  West.  Union  Tel.  Co.,  103  IlL 
33. 

As  the  right  of  eminent  domain  apper- 
tains to  sovereignty,  the  legislature  has  no 
power  to  make  a  grant  in  restraint  of  it ; 


such  a  grant  is  not  binding  upon  the  State 
and,  even  where  it  has  been  relied  upon,  the 
State  may  resume  its  sovereign  right  with- 
out violating  the  inhibition  of  the  Federal 
Constitution  against  impairing  the  obliga- 
tion of  contracts.  Hyde  Park  v.  Oakwoods 
Cem.  Assoc.,  119  111.  141.  General  power 
to  lay  out  streets  held  not  to  authorize  the 
condemnation  of  the  lands  of  a  cemetery 
association.  Cemetery  Association  v.  New 
Haven,  43  Conn.  234  "(1875);  s.  c.  21  Am. 
Rep.  648,  and  note.  The  expediency  of 
exercising  the  power  usually  given  to  oj^en 
streets  is  generally  left  solely  to  the  judg- 
ment of  the  governing  body  of  the  corpo- 
ration ;  and  its  judgment  when  rightfully 
exercised  is  not  subject  to  judicial  revision. 
Methodist  Prot  Church  v.  Baltiraore,  6 
Gill,  391  ;  post,  sec.  832  et  seq.  ;  Curry 
r.  Mt.  Sterling,  15  HL  320  (1853).  Power 
may  be  delegated  to  local  authorities  to 
determine  the  expediency  of  building  a 
bridge  over  a  creek.  Commonwealth  u. 
Charlestown,  1  Pick.  (Mass.)  180.  Streets 
may  be  established  by  direct  action  of 
the  l^islature,  as  by  ordering  a  survey 
of  a  town  to  be  made,  and  declaring  the 
map  to  be  a  public  record.  Such  streets 
are  public  highways  without  being  for- 
mally opened  or  used.  West  r.  Blake,  4 
Blackt  (Ind. )  234  (1836).  The  law  must 
provide  a  method  of  condemning  streets 
before  they  can  be  opened  and  local  assess- 
ments made.  State  r.  West  Hoboken  Tp., 
37  N.  J.  L.  77. 
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§  603  (468).  Construction  of  Power. — Whether  the  power  be 
exercised  directly  by  the  legislature,  or  mediately  through  muni- 
cipal corporations  or  other  public  agencies,  the  purpose  or  use  for 
which  private  property  is  authorized  to  be  appropriated  should  he 
specified  by  the  legislature,  and  the  power  will  not  be  enlarged  by 
doubtful  construction.^  Therefore,  authority  to  a  city  corporation  to 
appropriate  private  property  for  streets,  lanes,  alleys,  and  public 
squares  or  grounds,  does  not  confer  the  power  compulsorily  to  take 
private  property  upon  which  to  erect  a  city  prison.'^  So  where  the 
purpose  for  which  land  is  to  be  taken  is  as  well  met  by  construing 
the  authority  to  warrant  the  taking  of  an  easement  only  as  of  the 
fee,  the  grant,  if  doubtful,  will  be  construed  most  favorably  for  the 
citizen.^ 

§  604  (469).  Power  must  be  strictly  pursued.  —  Not  only  must 
the  authority  to  municipal  corporations  or  other  delegated  legisla- 
tive agents,  to  take  private  property,  be  expressly  conferred,  and  the 
use  for  which  it  is  taken  specified,  but  the  power,  with  all  constitu- 
tional and  statutory  limitations  and  directions  for  its  exercise,  must 
be  strictly  pursued.  Since  the  power  to  condemn  private  property 
against  the  will  of  the  owner  is  a  stringent  and  extraordinary  one, 
based  upon  public  necessity  or  an  urgent  public  policy,  the  rule  re- 
quiring the  power  to  be  strictly  construed  and  the  prescribed  mode 
for  its  exercise  strictly  followed,  is  a  just  one,  and  should,  within  all 
reasonable  limits,  be  inflexibly  adhered  to  and  applied.* 

1  Supra,  sec.  589  ;  infra,  sees.  612,  ^  East  St.  Louis  v.  St.  John,  supra.  It 
765  ;  Claiborne  Street,  In  re,  4  La.  An.  7;  would  seem  to  be  the  opinion  of  Mr.  Jus- 
Exchange  Alley,  In  re,  4  La.  An.  4  ;  East  tice  Woodbury  that  private  property  could 
St.  Louis  V.  St.  John,  47  111.  463  (1868);  not  be  compulsorily  taken  for  such  a  pur. 
Cooley  Const.  Lim.  530,  541  ;  Kane  v.  pose,  if  the  legislature  had  undertaken  to 
Baltimore,  15  Md.  240  (1859).  In  proceed-  grant  the  power.  He  says  :  "Whoever 
ings  to  open  streets,  the  costs  thereof  can-  heard  of  laws  to  condemn  private  property 
not,  unless  the  right  to  do  so  be  expressly  for  public  use  for  a  marine  hospital  or 
or  plainly  given  by  the  statute,  be  added  State  prison  ? "  West  Kiver  Br.  Co. 
to  the  damages  and  collected  from  the  v.  Dix,  6  How.  (U.  S.)  645  ;  ante,  sec. 
owners  of   the  adjacent  property.      The  599. 

words,  "  the  expenses  of  said  improve-  8  Edgarton  v.  Huff,  26  Ind.  35  ;  siipra, 
ment,"  do  not  embrace  the  costs  of  the  sec.  589.  Compare  Water  Works  Co.  v. 
proceedings.  In  the  absence  of  authority  Burkhart,  41  Ind.  364  (1872).  See  Hey- 
to  collect  the  same  from  adjacent  owners,  neman  v.  Blake,  19  Cal.  579  ;  Kane  v. 
the  costs  must  be  borne  by  the  corpo-  Baltimore,  15  Md.  240;  Mills  Era.  Do- 
ration.  Morris  v.  Chicago,  11  111.  650  main,  sec.  49,  and  cases. 
(1850);  8.  p.  111.  &  Mich.  Canal  Trs.  v.  *  Shaffner  v.  St.  Louis,  31  Mo.  264 
Chicago,  12  111.  403.  See  Philip  Street,  (1860);  Lexington  v.  Long,  lb.  369  ;  Bel- 
In  re,  10  La.  An.  313.  See  for  rule  in  cher  Sugar  Refining  Co.  v.  St.  Louis  Grain 
California,  Sinton  v.  Ashbury,  4]  Cal.  525  Elevator  Co.,  82  Mo.  121  ;  Helena  v.  Har- 
(1871);  post,  sec.  765.  vey,  6  Mont.  114 ;  Lance's  Appeal,  56  Pa. 
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§  605  (470).  Conditions  Precedent.  —  Especially  will  the  courts 
require  o.  strict  compliayice  with  all  coTiditions  jprecedent  to  the  exer- 
cise of  the  power,  and  all  provisions  as  to  the  manner  of  its  exercise 
intended  for  the  benefit  and  protection  of  the  citizen.  If  the  au- 
thority be  not  thus  pursued,  the  proceedings  will  not  have  the  effect 
to  divest  the  owner  of  his  property.^     If  defective  in  respect  to 


St.  16  ;  Godchaux  v.  Carpenter,  19  Nev. 
415  ;  Xoithem  Pac.  Terminal  Co.  v.  Port- 
land, 14  Oreg.  24 ;  St.  Louis  v.  Gleason, 
93  Mo.  33  ;  s.  c.  89  Mo.  67  (holding  also 
that  if  the  power  is  vested  in  one  court  it 
cannot  be  exercised  by  another);  Specht 
V.  Detroit,  20  Mich.  168  (1870);  Butfalo, 
In  re,  78  N.  Y.  362  ;  Southern  Pac.  Pi.  R. 
Co.  r.  Wilson,  49  Cal.  396  (1875);  Ven- 
tura County  V.  Thompson,  51  Cal.  577  ; 
Trumpler  v.  Bemerly,  39  CaL  490  ;  Leslie 
V.  St.  Louis,  47  Mo.  474  (1871);  Anderson 
V.  St.  Louis,  lb.  479  ;  Harbeck  v.  Toledo, 
11  Ohio  St.  219  (1860);  Dyckman  v.  New 
York,  5  N.  Y.  439  ;  People  v.  Kniskern, 
64  N.  Y.  52  (1873);  State  v.  Jersey  City, 
25  N.  J.  L.  309  (1855);  State  v.  Jersey 
City,  26  N.  J.  L.  444  ;  State  v.  Hudson 
City,  27  N.  J.  L.  214  ;  Watson  v.  Ac- 
quackanonck  Water  Co.,  36  X.  J.  L.  195  ; 
Cincinnati  v.  Coombs,  16  Ohio,  181  (1847)  ; 
Mitchell  V.  Kirkland,  7  Conn.  229  ;  lb. 
350 ;  Nichols  r.  Bridgeport,  23  Conu. 
189,  208  (1854);  Judson  v.  Bridgeport,  25 
Conn.  426  ;  Van  Wickle  v.  Camden  &  A. 
R.  R.Co.,  2  J.  S.  Green  (N.  J.),  162  (1833); 
Adams  v.  Saratoga  &  W.  R.  R.  Co.,  10 
N.  Y.  328  ;  Cooley  Const.  Lim.  528,  541; 
People  V.  Brighton,  20  Mich.  57  ;  Kidder 
V.  Peoria,  29  111.  77  (1862);  Exchange 
Alley,  In  re,  4  La.  An.  4  ;  Claiborne 
Street,  In  re,  lb.  7  ;  Thompson  v.  Scher- 
merhom,  2  Seld.  (6  N.  Y.)  92  ;  Burnett  v. 
Buffalo,  17  N.  Y.  383  ;  Hunt  v.  Utica,  18 
N.  Y.  442 ;  Kyle  v.  Malin,  8  Ind.  34,  37  ; 
Redfield  on  Railways,  sec.  64  ;  People  v. 
Central  Pac.  R.  R.  Co.,  43  111.  398  (1872); 
People,  ex  rel.  v.  Whitney's  Point,  102 
N.  Y.  81  ;  Baltimore  &  0.  R.  R.  Co.  v. 
Boyd,  63  Md.  325,  where  the  condemna- 
tion of  land  for  a  street  was  held  void  be- 
cause the  damages  assessed  had  not  been 
paid,  or  tendered  to  the  owner,  nor  in- 
vested, as  required  by  statute  ;  s.  p.  Balti- 
more V.  Hook,  62  ild.  371,  and  Bartleson 
V.  Minneapolis,  33  Minn.  468. 

If  a  charter  requires  a  council  to  treat 


mith  an  ovmer  be/ore  condemning  his  land, 
an  honest  compliance  with  the  requirement 
is  jurisdictional;  merely  receiving  and 
tabling  a  proposal  from  the  owner  will  not 
suffice.  Lane  v.  Saginaw,  53  Mich.  442  ; 
infra,  sec.  605  ;  Weckler  v.  Chicago,  61 
111.  142  (1871),  holding  that  tico  alleys 
cannot  be  included  in  one  condemnation 
proceeding,  and  the  value  of  lands  taken 
for  one  be  compensated  by  benefits  de- 
rived from  the  other,  because  one  alley 
intersects  the  other.  "It  is  a  well-es- 
tabHshed  rule  that  in  matters  of  expro- 
priation to  public  use,  all  the  forms  of 
law  must  be  rigidly  observed."  Street 
Case,  16  La.  An.  393  (1861);  Dennis  v. 
Hughes,  8  Up.  Can.  Q.  B.  444.  Post,  sec. 
763  ;  Brice  on  Ultra  Fires  (Green's  Am. 
ed.)  278  et  seq.,  298. 

An  enabling  ordinance  held  to  be  ne- 
cessary before  a  street  can  be  opened  or 
property  condemned  for  public  use  in  a 
municipal  corporation.  People  v.  Hyde 
Park,  117  lU.  462. 

1  See  authorities  last  cited. 

A  statute  of  California  provided  for 
the  opening  of  a  street  "  whenever  the 
owners  of  a  majority  on  frontage  shall 
petition,"  &c.  The  proper  officials  certi- 
fied that  the  petition  had  been  subscribed 
by  the  owners  of  the  requisite  amount  of 
frontage.  This  report  was  confirmed  by 
the  court.  It  was  held  that  a  petition 
from  a  majority  of  frontage  owners  was 
jurisdictional,  and  that  a  lot  owner,  whose 
lot  had  been  sold  for  the  tax  and  against 
whom  ejectment  was  brought,  was  not 
estopped  to  show  that  the  petition  was  not 
signed  by  the  owners  of  the  requisite 
amount  of  frontage.  Zeigler  r.  Hopkins, 
117  U.  S.  683  (1885),  approving  Mulligan 
V.  Smith,  59  Cal.  206.  The  court  held 
that,  under  the  statute,  neither  the  mayor 
nor  county  court  was  authorized  to  inves- 
tigate or  adjudicate  upon  "  the  sufficiency 
of  the  petition,  or  pass  upon  the  question 
of  frontage,  or  to  make  any  record  in  ref- 
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jurisdictional  requisites,  they  will  be  void  ;  if  irregular,  simply,  they 
will  be  set  aside  by  the  courts  on  certiorari  or  such  other  remedy 
as  may  be  deemed  appropriate  in  the  particular  State.^  Not  only 
so,  but  a  municipal  corporation,  claiming  title  to  streets  or  other 
public  property  by  virtue  of  proceedings  under  the  exercise  of  the 
right  of  eminent  domain,  must  show  affirmatively  that  the  require- 
ments of  the  statute  have  been  complied  with.  Thus  if,  under  the 
statute  or  charter,  the  disagreevient  of  the  parties  as  to  the  amount 
of  the  compensation  is  an  essential  prerequisite  of  the  right  of  the 
city  compulsorily  to  appropriate  private  property,  this  fact  must  be 
shown  by  the  city.'^ 


erence  to  it."  Same  point  as  to  street 
improvement,  post,  sec.  800. 

1  Harbeck  v.  Toledo,  11  Ohio  St.  219  ; 
Parks  V.  Boston,  8  Pick.  (Mass.)  218; 
Shaffner  v.  St.  Louis,  31  Mo.  264  ;  Balti- 
more V.  Eschback,  18  Md.  276  ;  Welker  v. 
Potter,  18  Oliio  St.  85 ;  infra,  sec.  612,  and 
note  ;  j^ost,  chap.  xxii.  On  the  motion  for 
reargument  in  the  Cable  Co.  case,  the 
Court  of  Appeals  through  Rapallo,  J.  (104 
N.  Y.  43),  said :  "  In  order  to  sustain  pro- 
ceedings by  which  a  body  claims  to  be  a 
corporation  and,  as  such,  empowered  to 
exercise  the  right  of  eminent  domain,  and 
under  that  right  to  take  the  property,  it  is 
not  sufficient  that  it  be  a  corporation  de 
facto.  It  must  be  a  corporation  de  jure. 
Where  it  is  sought  to  take  the  property  of 
an  individual  under  powers  gi'anted  by  an 
act  of  the  legislature  to  a  corporation  to 
be  formed  in  a  particular  manner  therein 
directed,  the  constitutional  protection  of 
the  rights  of  private  property  requires  that 
the  powers  granted  by  the  legislature  be 
strictly  pursued,  and  all  the  prescribed  con- 
ditions performed." 

^  Dyckman  v.  New  York,  5  N.  Y.  434 
(1851),  a  fully  considered  case  arising  out 
of  the  condemnation  of  the  p]aintifl''s  land 
for  the  Croton  Water  Works.  If  the  stat- 
ute authorizes  the  exercise  of  the  power  in 
case  the  parties  fail  to  agree,  an  effort  to 
agree  which  is  unsuccessful  is  all  that  is 
nece.ssary.  Re  Middletown,  82  N,  Y.  196. 
The  petition  or  complaint  should  .state  the 
failure  to  agree.  Dyckman  v.  New  York, 
supra;  Mills  Em.  Dom.  sec.  107.  If,  how- 
ever, tKe  owner  appears  in  the  proceedings 
to  assess  his  damages,  and  contests  the 
amount,  without  objecting  that  no  effort 


had  been  made  to  agree,  the  court  (it  was 
held)  will  presume  it  to  have  been  made. 
Reitenbaugh  v.  Railroad  Co.,  21  Pa.  St. 
100.  As  to  failure  to  agree  with  owner,  see 
also  Pennsylvania  R.  R.  Co.  v.  Porter,  29 
Pa.  St.  165  ;  Neal  v.  Pittsburg  &  C  K.  R. 
Co.,  2  Grant  (Pa.)  Cases,  137;  Doughty  r. 
Somerville  &  E.  E.  II.  Co.,  21  N.  J.  L.  442; 
Gilmer  v.  Lime  Point,  19  Cal.  47;  Moses  v. 
St.  Louis  Dock  Co.,  84  Mo.  242  ;  supra, 
sec.  604,  note.  Mills  Em.  Dom.  chap,  xii., 
sees.  107,  108,  collects  the  cases  on  this 
subject.  The  incapacity  of  the  land-owner 
to  sell  is  a  sufficient  refusal  to  sell  within 
the  Massachusetts  Act  of  1866.  Balch  v. 
Essex  Co.  Comm'rs,  103  Mass.  106.  Effort 
and  failure  to  agree  held  not  a  condition 
precedent.  Bigelow  v.  Miss.  Central  &  T. 
R.  R.  Co.,  2  Head  (Tenn. ),  624.  How  the 
fact  of  the  attempt  to  agree,  and  its  fail- 
ure, may  be  shown,  vide  opinions  of  Foot 
and  Gardiner,  JJ.,  in  Dyckman  v.  New 
York,  supra.  See  also,  as  to  principle  in 
text,  Sharp  v.  Speir,  4  Hill  (N.  Y.),  76  ; 
Sharp  V.  Johnson,  lb.  92 ;  Nichols  v, 
Bridgeport,  23  Conn.  189.  A  general  law 
regulating  the  condemnation  of  lands  for 
public  uses  held  not  unconstitutional  for 
not  providing  that  before  proceedings  un- 
der it  can  be  taken  some  attempt  must  be 
made  to  secure  the  consent  of  the  owners. 
Grand  Rapids  v.  Grand  Rapids  &  Ind.  R. 
R.  Co.,  58  Mich.  641.  That  owner  7nay 
waive  constitutional  or  statutory  provi^ons 
for  hit  benefit,  —  effect  of  receipt  of  pay- 
ment,—  powers  and  nature  of  jurisdiction 
of  Supreme  Court  as  to  confirmation  (un- 
der statute)  of  reports  of  commissioners,  — 
and  that  title  pa-sses  hy  force  of  the  statute 
and  paymc7it,  see   Embury  v.  Conner,  3 
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§  606  (471).  Notice.  —  So  notice  of  ilie  proceedings  to  take  prop- 
erty for  public  use  is,  when  required  to  be  given,  the  basis  of  the 
jurisdiction  or  of  the  right  to  proceed,  and  if  not  given,  or  if  not 
given  in  the  required  manner,  the  proceedings  are  unauthorized  and 
void.^  It  is,  however,  competent  for  the  legislature,  in  the  absence 
of  a  special  constitutional  restriction,  to  provide  for  constructive 
notice  only  to  those  interested.^ 

N.  Y.  511  ;  Ih.  197  ;  Arnot  v.  McClure, 
4  Denio  (N.  Y.),  45  ;  Striker  r.  KeUy,  7 
Hill  (N.  Y.),  9  ;  s.  c.  in  error,  2  Denio, 
323  ;  Doughty  v.  Hope,  3  Denio  (N.  Y.), 
249  ;  Kenuedv  v.  Newman,  1  Sandf. 
(N.  Y.)  187. 

1  Harbeck  r.  Toledo,  11  Ohio  §t.  219 
(1860)  ;  Specht  v.  Detroit,  20  Mich.  168 
(1870);  Kidder  v.  Peoiia,  29  HI.  77 
(1862)  ;  Baltimore  v.  Bouldin,  23  Md. 
328  (1865)  ;  McMieken  v.  Cincinnati,  4 
Ohio  St.  394  ;  Molett  r.  Keenan,  22  Ala. 
484  ;  Darlington  v.  Commonwealth,  41 
Pa.  St  68 ;  Nichols  v.  Bridgeport,  23 
Conn.  189.  As  to  notice  and  its  requi- 
sites, see,  also,  Eedfield  on  Railways,  sec. 
72.  Mills  Em.  Dom.  chap,  xi.,  sees.  94- 
104,  is  devoted  to  the  subject  of  Notice, 
when  necessary,  how  given,  when  waived, 
&c.  ;  Lewis  Em.  Dom.  treats  of  the  same 
subject  in  chap.  xv.  Waiver  of  notice. 
Cruger  v.  Hudson  R.  R.  fe.  Co.,  12  N.  Y. 
190 ;  State  v.  Paterson,  36  N.  J.  L.  159 ; 
State  1-.  Atlantic  City,  34  N.  J.  L.  99  ; 
State  V.  Perth  Amboy,  29  N.  J.  L.  259  ; 
post,  sec.  804.  Record  must  show  proof  of 
service.  Nielsen  v.  Wakefield,  43  Mich. 
434.  As  to  notice  in  similar  cases.  My- 
rick  V.  La  Crosse,  1 7  Wis.  442  ;  Rathbun 
V.  Acker,  18  Barb.  (N.  Y.)  393  ;  Risley 
V.  St.  Louis,  34  Mo.  404  ;  Welker  v.  Pot- 
ter, 18  Ohio  St.  85.  Compare  Fnmell  r. 
Cotes,  1 9  Ohio  St.  405  ;  State  v.  Elizabeth, 
32  N.  J.  L.  357  ;  Cairo  k  F.  R.  R.  Co.  r. 
Trout,  32  Ark.  17  (1877)  ;  Mclntyre  r. 
Easton  &  A.  R.  R.  Co.,  26  N.  J.  Eq.  425  ; 
State  p.  Oi-ange,  32  N.  J.  L.  50  ;  see, 
also,  Lennon  v.  New  York,  5  Daly,  347  ; 
aflBrmed,  55  N.  Y.  361 ;  Cowen  v.  West 
Troy,  43  Barb.  (N.  Y.)  48;  State  v. 
Hudson,  29  N.  J.  L.  475  ;  Specht  v. 
Detroit,  20  Mich.  168  (1870).  A  similar 
principle  as  to  notice  applies  in  proceed- 
ings to  assess  the  owners  of  land  for  local 
improvements.  State  v.  Jersey  City,  24 
N.  J,  L.  662,  666;  Kean  v.  Asch,  27  N. 


J.  Eq.  57  ;  State  v.  Plainfield,  38  N.  J. 
L.  95  ;  lb.  419  ;  Adams  v.  Clarksburg,  23 
W.  Va.  203.  In  this  case  the  law  re- 
quired service  of  the  notice  by  publication, 
and  posting,  and  a  notice  by  publication 
only  was  held  insufficient,  there  being 
no  personal  service  upon  nor  appearance 
entered  by  the  owners. 

-  Stewart  v.  Hinds  Co.  B.  of  Police,  &c. 
25  Miss.  479  ;  Owners,  &c.  r.  Albany,  15 
Wend.  374  ;  Wilkin  v.  St.  Paul  &  Pac.  R. 
R.  Co.,  16  Minn.  271.  Notice  "may  be  by 
advertisement,  even  to  resident  owners." 
Mills  Em.  Dom.  sec.  98,  citing  cases.  Such 
questions  depend,  however,  upon  the  terms 
of  the  Constitution  and  statute  confening 
and  regulating  the  power.  Palmyra  v.  Mor- 
ton, 25  Mo.  593,  597  ;  Swan  v.  Williams, 
2  Mich.  427.  But  in  a  later  case  it  was 
said  that  in  Swan  r.  Williams,  sujrra,  it 
was  contemplated  that  notice  should  be 
given  the  owner  for  the  reason  that  it  au- 
thorized him  to  assist  in  drawing  a  jury  ; 
and  it  was  held  that  a  charter  which  did 
not  provide  for  personal  service  of  notice 
upon  known  owners,  if  residing  in  the  city 
and  upon  whom  service  could  be  had,  was 
fatally  defective.  Kundinger  v.  Saginaw, 
59  Mich.  355,  363  (citing.  State  v.  Fond 
du  Lac,  42  Wis.  298  ;  and  Seifert  v.  Brooks, 
34  Wis.  443)  ;  St.  Paul,  Minneapolis,  &  M. 
Ry.  Co.  r.  Minneapolis,  35  Minn.  141. 
The  pxiblication  of  the  ordinance  which 
authorizes  the  opening  of  the  street  is  fre- 
quently the  only  notice  to  property  own- 
ers which  is  required  by  the  charter  or 
constituent  act  of  the  corporation.  Curry 
r.  Mt.  Sterling,  15  111.  320  (1853)  ;  John- 
son V.  Joliet  &  C.  R.  R.  Co.,  23  111.  202. 
Where  notice  of  the  proceedings  to  open 
streets  is  required  to  be  given  by  publica- 
tion only,  and  it  is  thus  given,  "  the  law 
imputes  notice,  and  will  not  admit  testi- 
mony to  disprove  it ; "  and  in  such  case 
want  of  actual  notice  in  any  part  is  no 
ground  for  relief,  in  equity  or  otherwise. 
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Where  the  charter,  by  a  fair  construction,  provided  that  each 
applicant  for  a  review  of  an  assessment  should  himself  have  the 
right  to  select  two  appraisers,  an  ordinance  denying  this  right  and 
giving  it  to  a  majority  of  those  to  be  affected  by  the  laying  out  of  a 
street  is  void.^  So  authority  to  open  a  street  and  assess  the  damages 
on  the  property  benefited,  does  not  give  the  power  to  assess  for 
anything  more  than  opening  the  street  and  paying  for  the  right  of 
way ;  it  does  not  include  the  power  to  assess  other  property  for  the 
improvement  of  the  street  by  grading,  culverting,  and  the  like.^ 

§  607  (472).  Procedure.  —  So  if  damages  are  to  be  assessed  by 
commissioners  who  are  freeholders,  the  fact  that  they  are  such  should, 
it  has  been  held,  appear  on  the  face  of  the  proceedings.^  But  where 
the  charter  required  the  city  council  to  appoint  as  commissioners 
disinterested  freeholders  residing  in  the  city,  and  the  corporation, 
in  a  proceeding  against  it  by  the  land-owner  for  a  maridamus  to 
compel  it  to  collect  the  amount  awarded,  admitted  that  its  council 
had  appointed  the  commissioners,  it  was  held  as  against  the  city 
that  the  commissioners  would  be  presumed  to  possess  the  requisite 
qualification,  the  contrary  not  appearing  on  the  face  of  the  pro- 
ceedings.* 


against  such  proceedings.  Methodist 
Prot.  Church  v.  Baltimore,  6  Gill  (Md.), 
391  (1848).  See  State  v.  Jersey  City,  24 
N.  J.  L.  662  ;  State  v.  Plainfield  (con- 
structive  notice),  38  N.  J.  L.  95  ;  Du- 
buque V.  Wooton,  28  Iowa,  571 ;  post,  chap, 
xix.  sec.  804.  Where  the  statute  directed 
the  city  council  to  give  notice  of  meetings 
for  condemnation  purposes,  it  was  held 
that  this  duty  could  not  be  delegated  to 
the  clerk.  State  v.  Jersey  City,  25  N.  J. 
Law,  309 ;  ante,  sec.  96,  as  to  delegation 
of  public  powers. 

1  Cincinnati  v.  Coombs,  16  Ohio,  181 
(1847),  and  see  lb.  574. 

*  Keed  V.  Toledo,  18  Ohio,  161  (1849). 
"  Opening "  street  defined.  lb.  ;  post, 
chapter  on  Taxation  and  Local  Assess- 
ments. Whether  the  lowering  of  a  side- 
walk to  the  level  of  a  street  is  a  "con- 
struction of  a  highway,"  under  the  Con- 
stitution of  Alabama,  is  a  mixed  question 
of  law  and  fact.  Montgomery  v.  Towns- 
end,  80  Ala.  489. 

'  Nichols  V.  Bridgeport,  23  Conn.  189, 
208  (1854).  If  not  thus  appearing,  the 
Iiroceedings  will  be  held  void.     lb.     See 


also  Judson  v.  Bridgeport,  25  Conn.  426 ; 
Griffin  v.  Rising,  2  Gush.  (Mass.)  75 ; 
People  V.  Brighton,  20  Mich.  57  (1870). 
Mills  Em.  Dom.,  sees.  248,  249,  as  to 
qualification  of  jurors  ;  Lewis  Em.  Dom. 
sec.  405. 

*  State  V.  Keokuk,  9  Iowa,  438  (1859). 
See  Higgins  v.  Chicago,  18  111.  276  ; 
Chicago  V.  Wheeler,  25  111.  478  ;  Bloom- 
ington  V.  Brokaw,  77  111.  194,  196  (1875). 
A  provision  in  a  charter  that  plans  for 
opening  streets  shall  be  recorded  in  the 
the  recorder's  office,  is  directory.  Sower  v. 
Philadelphia,  35  Pa.  St.  231.  An  ordei 
lajdng  out  a  street  or  highway  may  refer 
to  a  "  plan,"  in  which  case  the  plan  meant 
may  be  shown  and  identified  by  evidence 
aliunde,  and  used  to  prove  the  location 
and  limits  of  the  highway.  Stone  v.  Cam- 
bridge, 6  Cush.  (Ma.ss.)  270  (1850).  Suf- 
ficiency of  description  of  proposed  street. 
Stewart  v.  Baltimore,  7  Md.  500. 

As  to  mode  of  procedure,  and  various 
points  of  practice  respecting  the  assess- 
ment of  damages,  see  Kedfield  on  Rail- 
ways, sec.  72,  where  many  of  the  cases 
are  referred  to  and  stated. 


§  608      EMINENT   DOMAIN  :    DISCONTINUANCE   OP  PROCEEDINGS.         711 

§608  (473).  Discontinueuice  of  Proceedings.  —  Under  the  lan- 
guage by  which  the  power  to  open  streets  and  to  take  private 
property  for  that  purpose  is  usually  conferred  upon  municipal 
corporations,  they  may  at  any  time  before  taking  possession  of  the 
property  under  completed  proceedings,  or  before  the  final  confirma- 
tion, recede  from  or  discontinue  the  proceedings  they  have  insti- 
tuted. This  may  be  done,  unless  it  is  otherwise  provided  by 
legislative  enactment,  at  any  time  before  vested  rights  in  others 
have  attached.  Until  the  assessments  of  damages  have  been  made, 
the  amount  cannot  be  known ;  and  on  the  whole,  it  is  reasonable 
that  after  having  ascertained  the  expense  of  the  project,  the  cor- 
poration should  have  a  discretion  to  go  on  with  it  or  not,  as  it  sees 
fit,i  it  being  liable  in  proper  cases  in  damages  for  any  wrongful  acts 
injurious  to  the  owner,  as  shown  in  the  next  section. 


A  commissioner  was  held  not  to  be  dis- 
qualified, because  he  was  a  trustee  of  a  re- 
ligious corporation  owning  premises  liable 
to  assessment  for  benefits,  he  being  under 
no  personal  liability  for  the  debts  ot 
the  corjwration.  People  v.  Syracuse,  63 
N.  Y.  291  (1875).  Effect  of  death  of  one 
of  the  commissioners.     lb. ;   ante.  sec.  99. 

1  Anthony  Street,  In  re,  20  Wend. 
(N.  Y. )  618,  619,  and  prior  cases  in  New 
York  there  cited  ;  Martin  v.  Brooklyn, 
IHill  (N.  Y.)  541  (1841)  ;  Dover  Street, 
In  re,  18  Johns.  (N.  Y.)  506  ;  Military 
Parade  Ground,  In  re,  60  N.  Y.  319 
(1875)  ;  Comm'rs  of  Wash.  Park,  Albany, 
In  re,  56  N.  Y.  144  ;  Pumphrey  v.  Balti- 
more, 47  Md.  145  ;  Millard  v.  Lafayette, 
5  La.  An.  112  (1850)  ;  Roffignac  Street, 
In  re,  4  Rob.  (La.)  357  ;  Canal  Street, 
In  re,  11  Wend.  155  ;  McLaughlin  v. 
Municipality,  5  La.  An.  504  ;  St.  Joseph 
V.  Hamilton,  43  Mo.  282  ;  State  i'.  Hug, 
44  Mo.  116;  Hullin  i\  Second  Municipal- 
ity, 11  Rob.  97  (1845)  ;  Jersey  City 
Water  Comm'rs,  31  N.  J.  L.  72  (1864)  ; 
Clough  V.  Unity,  18  N.  H.  75  ;  Pillsbury 
V.  Springfield,  16  N.  H.  565  ;  Carson  v. 
Hartford,  48  Conn.  68  ;  infra,  sec.  614, 
note  ;  Higgins  r.  Chicago,  18  111.  276  ; 
State  V.  Graves,  19  Md.  351  (1862), 
where  the  subject  is  well  discussed  by 
Boine,  C.  J.  Mills  Em.  Dom.  chap.  xxvi. 
relates  to  the  right  to  abandon  proceed- 
ings. Lewis  Em.  Dom.  sec.  655,  663, 
treats  at  large  of  the  right  to  discontinue 
and  abandon    the    proceedings.      Unless 


otherwise  provided  by  statute,  the  proceed- 
ings may  be  discontinued  by  the  munici- 
pality at  any  time  before  the  title  is 
acquired.  The  subject  is  very  fully  ex- 
amined, and  the  English  cases,  which  it 
is  admitted  lay  down  a  different  doctrine, 
are  reviewed  by  Rapallo,  J.,  Comm'rs  of 
W'ash.  Park,  In  re,  56  N.  Y.  144  (1874). 
He  says,  "  A  long  series  of  decisions  [in 
this  State]  has  established  that  in  these 
street  cases  the  corporation  may  be  per- 
mitted to  discontinue  proceedings  ...  at 
any  time  before  the  report  of  the  commis- 
sioners is  finally  confirmed,  and  there  is  a 
final  award  in  the  nature  of  a  judgment  in 
favor  of  the  property  owners  for  their  com- 
pensation." lb.,  p.  154.  See  also,  Ham- 
ersley  v.  New  York,  56  N.  Y.  533  (1874); 
People  V.  Syracuse  Cora.  Council,  78 
N.  Y.  57;  Rhinebeck  R.  R.  In  re,  67 
N.  Y.  242.  This  doctrine  is  opposed  to 
the  English  cases.  King  v.  Market  St. 
Comm'rs,  4  B.  &  Ad.  335  ;  King  r.  Hun- 
gerford  ilarket  Co.,  lb.  327  ;  Stone  r. 
Commercial  Ry.  Co.,  4  M.  &  C.  122  ; 
Tawney  r.  Lynu  &  Ely  Ry.  Co.,  16  L.  J. 
N.  s.  Eq.  232 :  Walker  v.  Eixstem  Counties 
Ry.  Co.,  6  Hire,  544.  The  general  doc- 
trine of  the  English  cases  is  that  when  the 
public  authorities  have  elected  to  take  the 
property  in  such  a  way  as  to  be  binding 
on  the  owner  of  the  property,  the  electing 
authorities  ought  in  like  manner  to  be 
bound.  Accordingly,  all  the  appropriate 
lecjal  remedies  are  open  to  the  land-owner, 
such  as  mandamus  or  specific  performance^ 
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§  609  (474).  Remedy  of  Land-Owner.  —  Where  proceedings  are 
rigiitfully  discontinued,  the  laud-owner  cannot  have  a  mandamus  to 
collect,  nor  can  he  recover  hy  action,  the  sum  that  may  have  been  es- 
timated by  commissioners ;  yet  he  may  have  a  special  action  for 


a  relation  analogous  to  that  of  vendor 
and  vendee  being  established,  though  the 
notice  to  take  the  land  does  not  strictly 
amount  to  a  contract.  Haynes  v.  Haynes, 
1  Drew.  &  Sm.  426.  liaptdlo,  J.,  ad- 
mitted that  there  was  a  "strong  equity" 
in  the  claim  of  the  land-owner  in  this 
class  of  cases.  Opinion  of  the  court  by 
Ra2)allo,  J.,  Comm'rsof  Wash.  Park,  lure, 
56  N.  Y.  148.  See  also  remarks  of  Keat- 
ing,  J.,  in  Fotherby  v.  Metrop.  Ry.  Co., 
L.  E.  2  C.  P.  C.  196. 

A  corporation  may  abandon  a  proceed- 
ing to  take  lands,  upon  paying  the  taxable 
costs  and  expenses,  without  being  required 
to  pay  also  other  charges  and  the  counsel 
fees.  Waverly  Water  Works  Co.,  In  re, 
16  Hun  (N.  Y. ),  57.  Where  the  power  of 
eminent  domain  is  conferred  upon  a  merely 
public  agent,  and  the  compensation  to  be 
made  is  to  be  ascertained  by  another  body, 
as  commissioners,  or  a  jury,  the  agent  has 
an  election  whether  to  pursue  or  abandon 
the  condemnation,  after  the  price  is  fixed, 
unless  a  contrary  legislative  intent  is 
clearly  indicated.  If  such  an  election  has 
been  once  made,  no  right  of  reconsideration 
remains.  Mabon  v.  Halsted,  39  N.  J.  L. 
640.  Upon  verdict  and  judgment  in  favor 
of  the  land-owner  ( Hawkins  v.  Rochester, 
1  Wend.  (N.  Y.)  54),  or  upon  confirmation 
of  the  report,  private  rights  attach,  and  the 
corporation  cannot  afterwards  discontinue 
the  proceedings,  although  the  court  may 
refuse  a  mandamus  and  leave  the  parties 
to  their  remedy  by  action.  People  v. 
Brooklyn,  1  Wend.  (N.  Y.)  318,  and  cases 
cited  ;  Dover  Street,  In  re,  supra ;  Dun- 
can V.  Louisville,  8  Bush  (Ky.),  98 
(1871)  ;)  Lafayette  v.  Schultz,  44  Ind.  97 
(1873)  ;  Harrington  v.  Berkshire  Co. 
Comm'rs,  22  Pick.  (Mass.)  263.  See  on 
this  point  Garrison  v.  New  York,  21  Wall. 
196  (1874)  ;  Farnsworth  v.  Boston,  121 
Mass.  173.  Text  approved.  O'Neill  v. 
Hudson  County,  41  N.  J.  L.  161.  A 
city  "  may,  revoke  ordinances  establishing 
new  streets  before  they  are  opened,  if,  in 
the  exercise  of  its  discretion,  it  ascertains 


that  the  opening  of  them  would  be  injuri- 
ous to  the  public  interest,  providetl,  how- 
ever, that  no  vested  right  acquired  under 
the  dedication  is  affected  by  the  change. 
Per  Most,  J.,  Municipality  v.  Levee  S.  C. 
P.  Co.,  7  La.  An.  270  (1852).  The  au- 
thor does  not  understand  the  case  of  the 
State  V.  Keokuk  (9  Iowa,  438,  1859)  to 
deny,  but  rather  to  affirm,  the  power  of 
the  city  to  abandon  the  project  of  the 
opening  of  a  street  at  any  time  before  the 
property  is  taken  ;  but  the  case  holds  that 
the  city,  while  proceeding  with  the  work, 
has  no  implied  power  to  set  aside  the  re- 
port of  commissioners  it  had  appointed, 
and  to  appoint  new  ones  at  discretion 
"  until  the  damages  are  brought  to  square  " 
with  its  views.  On  this  ground  the  case 
is  sustainable,  and  in  accordance  with  set- 
tled principles  and  sound  reason.  It  is 
not  to  be  taken  as  holding  that  the  land- 
owner has  a  vested  right  to  an  assessment 
simply  because  one  has  been  made.  Power 
to  set  aside  report  and  appoint  a  new 
board,  see  Redfield  on  Railways,  sec.  72, 
and  notes.  Assessment  made  by  commis- 
sion must  be  approved  or  rejected  by  the 
court  in  toto  ;  it  cannot  amend  the  report. 
Claiborne  Street,  In  re,  4  La.  An.  7  ; 
Anthony  Street,  In  re,  20  Wend.  (N.  Y.) 
618  ;  Simmons  v.  Mumford,  2  li.  I.  172  ; 
Clarke  v.  Newport,  6  R.  I.  333.  Where  a 
city  has  accepted  and  confirmed  the  report 
of  commissioners  to  assess  damages,  it  is 
concluded  from  withholding  payment  be- 
cause of  an  alleged  error.  Higgins  v.  Chi- 
cago, 18  111.  276  ;  Chicago  v.  Wheeler,  25 
111.  478.  Mandamus  to  enforce  payment 
by  sale  of  city  bonds.  Duncan  v.  Louis- 
ville, 8  Bush  (Ky.),  97  (1871).  Although 
the  statute  may  provide  that  the  report  of 
the  commissioners,  when  confirmed,  shall 
be  "  final  and  conclusive,"  this  does  not 
vest  .such  a  right  in  the  award  as  to  pre- 
vent the  legislature  from  authorizing  the 
proceedings  to  be  vacated,  and  to  refer  the  . 
matter  to  new  commissioners.  Garrison 
V.  New  York,  21  Wall.  196  (1874). 
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damages  for  any  wrongful  and  injurious  acts  of  the  corporation  in 
the  course  of  the  proceedings.^  And  it  has  been  even  held  that 
if  the  municipality  deems  it  best  to  abandon  the  proposed  work  or 
project,  it  may  do  so,  and  discontinue  proceedings,  although  it  may 
have  taken  possession  of  the  premises.  By  taking  such  possession, 
it  is  argued,  the  corporation  does  not  impliedly  agree  to  purchase  at 
the  appraisement.  It  may,  nevertheless,  discontinue  the  proceed- 
ings, and  the  land-owner  can  only  demand  the  premises,  and 
damages  for  being  deprived  of  them  and  for  injuries  thereto.^ 

§  610  (475).  "When  Municipality  concluded.  —  Xor  has  the  muni- 
cipal coryaration  ahcays  been  considered  as  concluded  and  bound  to 
pay  the  damages  awarded,  although  the  report  of  the  commissioners 
appointed  by  it  had  been  confirmed.  The  act  to  enable  the  city  of 
Baltimore  to  procure  a  supply  of  water  authorized  the  city  to  con- 
demn lands,  required  the  inquisition  of  damages  to  be  returned  to 
the  Circuit  Court,  and  provided  that  it  "  should  be  confirmed  by  the 
said  court  at  its  next  sitting,  if  no  sufficient  cause  to  the  contrary 
be  shown,"  and  the  "  valuation  when  paid  or  tendered  shall  entitle 
the  city  to  use  the  land  as  fully  as  if  it  had  been  conveyed  by  the 
owner."  It  was  held  that  the  city  was  not  bound  by  the  mere 
inquisition  of  damages,  although  confirmed  by  the  court,  to  pay  the 
amount  awarded,  but  could,  nevertheless,  abandon  the  location  in 
question;  that   the  judgment  of  confirmation  simply  decided  the 

1  State  V.  Graves,  19  Md.  351  (1862)  ;  Baltimore,  10  Md.  544  (1857).  Mandamus 
GrafiFr.  Baltimore,  10  Md.  544  ;  Norris  v.  held  to  be  the  remedy  of  the  abutter  for 
Baltimore,  44  Md.  606  ;  Baltimore  v.  Mus-  delay  in  completing  street  improvements, 
grave,  43  Md.  272 ;  Milliard  r.  Lafayitte,  Whiting  v.  Boston,  106  Mass.  89  (1870). 
5  La,  An.  112  (1850) ;  RotBgnac  Street,  In  Such  delay  is  no  legal  excuse  for  refusal  to 
re,  4  Rob.  (La.)  357  ;  Canal  Street,  In  re,  pay  assessment,  lb. 
11  Wend.  (N.  Y.)  155  ;  Anthony  Street,  "  Hullin  r.  Municipality,  11  Rob.  (La.) 
In  re,  20  Wend.  (X.  Y.)  618  ;  Walling  t?.  97  (1845)  ;  Feiten  r.  Milwaukee  (approv- 
Shreveport,  5  La.  An.  660.  Mills  Em.  ing  text),  47  Wis.  494  ;  Xorris  v.  Balti- 
Dom.  sec.  313,  and  cases  ;  Lewis  Em.  more,  44  Md.  606  ;  and  see  Baltimore  v. 
Dom.  chap,  xxvii,  treats  at  large  of  the  Musgrave,  48  Md.  272 ;  Brokaw  v.  Terra 
statutory  and  other  remedies  of  the  land-  Haute,  97  Ind.  176. 
owner.  "Where  a  corporation  commences  A  city  has  the  right  throngh  its  coun- 
proceedings  to  open  a  street,  and  noti-  cil  to  authorize  the  purchase  of  a  right  of 
fies  the  proprietor  not  to  continue  the  way  for  a  ditch,  and  will  be  bound  to  re- 
making of  improvements  he  had  begun,  imburse  the  party  authorized  to  procure' 
and  the  corporation  needlessly  delays  and  it  ;  but  it  cannot  enter  into  an  agreement 
finally  abandons  the  proceedings,  it  is,  with  such  party  that  it  will  construct  the 
under  these  circumstances,  liable  for  the  ditch,  nor  can  he  recover  damages  for 
actual  damages  suffered  by  the  proprietor,  any  alleged  injuries  he  may  have  suflFered 
arising  from  the  suspension  of  his  im-  by  a  subsequent  determination  of  the 
provements.  McLaughlin  v.  Municipality,  council  not  to  proceed  with  the  work. 
5  La.  An.  504  (1850),  distinguished  from  Stewart  v.  Council  BlufiEs,  50  Iowa,  688. 
Milliard  v.  Lafayette,   lb.  112  ;  Graff  v. 
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value  of  the  land,  and  that  payment  or  tender  of  the  valuation  is 
necessary  to  give  the  city  a  title  to  the  property.  It  was  admitted 
by  the  court,  however,  that  if  the  owner  suffered  loss  or  injury  by 
reason  of  the  wrongful  acts  of  the  city,  he  might  recover  damages 
therefor.^  But  the  language  of  the  act  or  charter  may  be  such  as 
to  give  the  land-owner  a  right  to  the  sum  assessed,  and  to  prevent 
the  corporation  from  setting  aside  or  discontinuing  proceedings,  as 
where  it  is  provided  "  that  after  the  value  and  damages  shall  have 
been  ascertained,  the  amount  with  interest  shall  be  paid  to  the 
person  interested,  on  demand."^ 

§  611  (476).  Revisory  Proceedings;  Certiorari.  —  If  no  appeal  or 
other  special  remedy  be  given,  it  has  been  very  generally  held  that 
certiorari  lies  against  a  town  or  city  corporation  with  respect  to 
its  proceedings  in  laying  out,  altering,  or  improving  a  street,  and 
if  invalid  they  will  be  set  aside  by  the  courts.^    Adopting  what  it 


1  Graff  V.  Baltimore,  10  Md.  544 
(1857)  ;  State  v.  Graves,  19  Md.  351  ; 
Merrick  v.  Baltimore,  43  Md.  219  ;  Nor- 
ri»  V.  Baltimore,  44  Md.  598  ;  Black  v. 
Baltimore,  50  Md.  236  ;  Baltimore  v. 
Black,  56  Md.  333  ;  Baltimore  v.  Mus- 
grave,  48  Md.  272,  approving  Baltimore  & 
Susq.  R.  R.  Co.  V.  Nesbit,  10  How. 
(U.  S.)  395;  Garrison  r.  New  York,  21 
Wall.  196  (1874).  See,  also,  as  to  private 
rights  vesting.  State  v.  Clunet,  19  Md.  351 
(1862).  In  New  York,  the  rule  is  that 
where  proceedings  to  condemn  lands  have 
80  far  progressed  that  the  amount  of  com- 
pensation to  be  paid  to  the  owner  has 
been  fixed  as  a  finality,  the  proceedings 
cannot  be  discontinued  or  abandoned,  the 
owner  has  a  vested  right  to  the  compensa- 
tion, and  payment  may  be  enforced  accord- 
ing to  statute,  under  which  the  proceedings 
were  instituted.  People  v.  Syracuse  Cora. 
Council,  78  N.  Y.  57.  On  confirmation 
of  report,  the  right  of  tlie  city,  in  New 
York,  to  abandon  proceedings  ceases,  and 
the  duty  to  pay  is  absolute.  Rhinobeck 
R.  R.,  In  re,  67  N.  Y.  242.  Mills  Em. 
Dora.  sec.  312 ;  Lewis  Em.  Dom.  sec.  532. 
In  New  Jersey,  it  is  held  that  there  is  no 
power  in  the  legislature  to  provide  for 
the  payment  of  an  award  for  damages 
in  anything  but  money,  or  to  postpone 
the  right  of  the  land-owner  to  receive  the 
eame  after  the  award  becomes  a  finality. 


Butler  V.  Ravine  R.  Sewer  Comm'rs,  39 
N.  J.  L.  665  (1878). 

2  Stafford  v.  Albany,  7  Johns.  (N.  Y.) 
541  (1811)  ;  s.  c.  6  lb.  1.  Thus  under  the 
legislation  of  Indiana,  whicli  provides  that 
if  the  city  accepts  the  report  of  the  com- 
missioners it  "  shall  direct  the  treasurer 
to  tender  to  the  owner  the  damages 
awarded  by  the  commissioners,"  the  city 
becomes  liable  for  the  damages  when  the 
report  is  accepted,  and  may  be  sued  there- 
for. Lafayette  v.  Schultz,  44  Ind.  97 
(1873),  following  Stafford  V.  Albany,  sw^ra, 
and  Higgins  v.  Chicago,  18  111.  276,  and 
Chicago  V.  Wheeler,  25  111.  478.  See 
Garrison  v.  New  York,  21  Wall.  196 
(1874)  ;  Farnsworth  v.  Boston,  121  Mass. 
173. 

'  See,  post,  chap.  xxii.  ;  ante,  sec.  440. 
Also,  State  v.  Wakelj^  2  Nott  &  MoCord 
(S.  C),  410  (1820)  ;  State  v.  Cockrell,  2 
Rich.  Law  (S.  C),  6  ;  Parks  v.  Boston, 
8  Pick.  (Mass.)  218  (1829);  Preble  v. 
Portland,  45  Me.  241  (1858)  ;  Stone  v. 
Boston,  2  Met.  (Mass.)  220;  Pridgen 
V.  Bannerman,  8  Jones  (N.  C),  63  ;  Bald- 
win V.  Bangor,  36  Me.  518  ;  Gay  v.  Brad- 
street,  39  Me.  580  ;  Dwight  v.  Springfield, 
4  Gray  (Mass.),  107  (1855)  ;  Kingman  v. 
Plymouth  Co.  Comm'rs,  6  Cush.  (Mass.) 
306  ;  French  r.  Springwells  H.  Comm'rs, 
12  Mich.  267;  Monterey  i'.  Berkshire  Co. 
Comm'rs,   7  Cush.  (Mass.)   394;  Intend* 
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regarded  as  the  well-established  general  doctrine,  the  Supreme  Court 
of  the  United  States  has  held  that  the  Federal  Circuit  Courts,  sitting 
in  equity,  will  not  interfere,  by  injunction  or  otherwise,  with  the 
proceedings  and  determinations  of  the  municipal  authorities  in 
exercising  the  power  to  open  streets,  unless  it  becomes  necessary 
to  prevent  a  multiplicity  of  suits  or  irreparable  injury,  or  unless  the 
proceeding  sought  to  be  annulled  or  corrected  is  valid  upon  its  face, 
and  the  alleged  invalidity  consists  in  matters  to  be  proved  by  extrin- 
sic evidence.  There  must  be  some  recognized  ground  of  chancery 
jurisdiction,  or  equity  will  not  interfere.  If  the  proceedings  are 
void,  and  do  not  cast  a  cloud  upon  the  owner's  title,  he  must  resort 
to  the  ordinary  legal  remedies.  If  the  municipal  authorities  have 
failed  to  follow  the  provisions  of  the  charter,  or  have  exceeded  the 
jurisdiction  which  it  confers,  the  remedy  of  the  land-owner  for  the 
review  and  correction  of  the  proceedings  is  by  certiorari,  and  not  by 
bill  in  equity.^ 


ant  «.  Chandler,  6  Ala.  899  (1844);  Ruhl- 
man  r.  Commonwealth,  5  Binn.  (Pa.)  26  ; 
Tarlton,  In  re,  2  Ala.  35  (1841)  ;  Swau  r. 
Cumberland,  8  Gill  (Md.),  150  (1849)  ; 
Camden  v.  Mulford,  2  Dutch.  (X.  J.)  49  ; 
Dorchester  r.  Wentworth,  11  FosL  (31 
N.  H.)  451  ;  State  v.  Stewart,  5  Strob.  (S. 
C.)  Law,  29  ;  State  r.  Swift,  1  Hill  (S. 
C),  360  ;  Myers  v.  Simms,  4  Iowa,  500  ; 
McCrory  r.  Griswold,  7  Iowa,  248  ;  Spray 
f.  Thompson,  9  Iowa,  40  ;  Carapau  r. 
Detroit,  14  Mich.  276  (18G6)  ;  Duffield  .v 
Detroit,  15  Mich.  474.  As  to  function  of 
appeal  and  certiorari.  People  v.  Brighton, 
20  Mich.  57  ;  post,  sees.  925-929. 

So  in  Venno7it,  it  is  held  that  the  pro- 
ceedings by  the  county  court  to  lay  out 
roads  are  not  by  the  course  of  the  com- 
mon law,  and  can  only  be  revised  upon 
certiorari,  or  by  writ  of  mandamus  in  the 
nature  of  a  procedendo.  Adams  r.  New- 
fane,  8  Vt.  271  ;  Lyman  v.  Burlington,  22 
Vt  131  ;  Woodstock  v.  Gallup,  28  Vt  (2 
"Wms.)  587  (1856),  where  Redfield,  C.  J., 
very  fully  considers  the  proper  oflSce  of 
writs  of  certiorari  and  mandarmis  in  the 
nature  of  a  procedendo.  The  latter  was 
deemed  the  more  appropriate  remedy 
where  the  inferior  tribunal  disjKJsed  of. 
the  case  upon  an  incidental  qnestion,  and 
not  upon  the  merits.  See  Rand  v.  Towns- 
end,  26  Vt.  670.  When  remedy  of  abut- 
ter is  by  certiorari,  and  when  in  equity. 
See,    further,    Whiting   v.    Boston,    106 


Mass.  89  ;  Jones  v.  Boston,  104  Mass.  461 ; 
post,  sees.  906-924.  It  is  hehl  in  New 
York  (People  r.  New  York,  2  Hill  (N. 
Y.),  9,  (1841),  and  Ohio  (Dixon  v.  Cin- 
cinnati, 14  Ohio,  240,  1846),  that  eertio' 
rari  will  not  lie  in  such  cases  unless  given 
by  statute,  but  the  cases  above  referred  to 
will  show  that  the  opposite  opinion  has 
been  very  generally  adopted.  See  People 
V.  Stilweil,  19  N.  Y,  531.  Office  of  cer- 
tiorari, in  such  cases.  Mills  Em.  Dom. 
sec.  333.  Post,  chap.  xxiL  Review  of 
proceedings  and  mode  thereof.  Lewis  Em. 
Dom.  chap.  xxiL  Foit,  sees.  925-927,  and 
casts 

1  Ewin;,-  r.  St.  Louis,  5  Wall.  413 
(1866)  ;  Hannewinkle  v.  Georgetown,  15 
Wall.  547  (1872)  ;  Marsh  v.  Brooklyn,  59 
N.  Y.  280  (1874) ;  Hatch  v.  Buffalo,  38 
N.  Y.  276  ;  Guest  r.  Brooklyn,  69  N.  Y. 
606  (1877).  In  case  first  cited,  the  city 
of  St.  Louis  had  condemned  a  portion 
of  the  complainant's  property  for  a  street, 
and  assessed  benefits  and  damages,  and 
rendered  judgment  accordingly.  The 
complainant  filed  a  bill  in  the  United 
States  Circuit  Court  to  enjoin  the  en- 
forcement of  the  judgment,  and  also  to 
obtain  compensation  for  the  property 
appropriated  for  the  street.  The  bill  set 
forth  various  grounds  of  alleged  illegality 
in  the  proceedings,  and  a  demurrer  thereto 
was  sustained.  "  Of  these  grounds  for 
relief,  the  principal  are,"  says  Mr.  Justice 
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§  612    (477).    Compensation    to    Owner ;    Remedies.  —  Eespecting 
compensation,  the  mode  of  ascertaining  the  aTnount  in  case  of  dis- 


Field,  giving  the  judgment  of  the  Supreme 
Court,  "  that  the  proceedings  were  taken 
without  notice  to  the  complainant,  or  any 
appearance  by  him  ;  that  the  notice  pro- 
vided by  law  was  not  published  as  required; 
that  no  provision  was  made  for  compensa- 
tion for  the  property  talcen  ;  that  no 
power  to  render  the  judgment  was  vested 
in  the  mayor  by  the  legislature  or  charter, 
and  that  the  statute  under  which  the 
proceedings  purported  to  have  been  taken 
was  repealed  before  the  proceedings  were 
completed.  These  grounds  are,  by  the 
demurrer,  admitted  to  be  true  ;  and  being 
tnie,  no  reason  exists  upon  which  to  jus- 
tify the  interposition  of  a  court  of  equity. 
.  .  .  The  second  object  of  the  bill  —  the 
obtaining  of  compensation  for  the  property 
actually  appropriated  by  the  city  —  falls 
with  the  first.  If  the  proceedings  for  its 
appropriation  were  void,  the  title  remains 
in  the  complainant,  and  he  can  resort 
(unless  the  legislature  has  required  him 
to  pursue  a  particular  remedy)  to  the  or- 
dinary remedies  afforded  by  law  for  tlie 
recovery  of  the  possession  of  the  real 
property  wrongfully  withheld,  or  for  the 
redress  of  trespasses  upon  it."  5  Wall. 
418,  419.  Followed  and  approved.  An- 
derson V.  St.  Louis,  47  Mo.  479,  486 
(1871)  ;  distinguished,  Leslie  v.  St.  Louis, 
47  Mo.  474  ;  commented  on,  Coulson  v. 
Portland,  Deady,  481 ;  Miller  v.  Mobile, 
47  Ala.  163  (1872)  ;  s.  c.  11  Am.  Rep. 
768.  The  owner  of  land  wrongfully  taken 
by  a  city  and  converted  into  and  used  as 
a  public  street,  may  maintain  ejectment 
against  a  city  for  its  recovery.  Armsti-ong 
V.  St.  Louis,  69  Mo.  309  ;  Anderson  v.  St. 
Louis,  47  Mo.  484  ;  Hammerslough  v. 
Kansas  City,  57  Mo.  219.  The  general 
subject  is  further  treated  in  chap,  xxii., 
post,  sees.  923,  924,  926. 

Where  the  charter  of  a  city,  in  con- 
ferring upon  it  the  power  of  opening 
streets,  gives  to  the  parties  considering 
themselves  aggrieved  by  the  proceedings 
an  appeal  to  a  court  of  competent  jurisdic- 
tion, with  a  right  to  a  jury  trial,  they 
should  ffeek  redress  in  that  tribunal,  and 
not,  at  least  ordinarily,  by  a  bill  in  equity. 
Methodist  Prot.  Church  v.  Baltimore,  6 


Gill  (Md.),  391  (1848)  ;  Dussuau  v.  First 
Municipality,  6  La.  An.  575  ;  Stewart  v. 
Baltimore,  7  Md.  500  (1855)  ;  Baltimore 
V.  Clunet,  23  Md.  449  (1865).  If  an  ap- 
peal is  given,  that  course  is  proper  for  an 
aggrieved  party  to  pursue ;  if  he  has  no 
other  remedy,  he  may  have  a  certiorari, 
but  not  an  injunction,  unless  on  equitable 
grounds.  State  v.  Wakely,  2  Nott  &  Mc- 
Cord  (S.  C),  410;  State  v.  Cockrell,  2 
Rich.  (S.  C.)  L.  6  ;  Spray  v.  Thompson,  9 
Iowa,  40  ;  Evving  v.  St.  Louis,  supra. 

A  municipal  corporation  will,  on  appli- 
cation of  the  owner,  be  enjoined  from  ap- 
propriating private  property  for  the  purpose 
of  a  street,  until  it  complies  with  the  law, 
by  assessing  and  tendering  damages  to 
the  owner  (Lafayette  v.  Bush,  19  Ind. 
326,  1862),  or  securing  them.  Sower  v. 
Philadelphia,  35  Pa.  St.  231  ;  Eidemiller 
V.  Wyandotte  City,  2  Dillon  C.  C.  376 
(1873)  ;  Gardner  v.  Newburgh  Trs.,  2 
Johns.  Ch.  162  (1816.) 

When  equity  will  interfere  by  injunction 
to  restrain  the  illegal  and  uuauthoiized 
acts  of  municipal  corporations.  See  2^<^st, 
chap.  xxii.  sec.  906  et  seq.  Index  tit. 
Equitrj,  Injunction ;  Reddall  v.  Bryan 
(condemnation  of  property),  14  Md.  444  ; 
Richardson  v.  Baltimore,  8  Gill  (Md.), 
433  (1849)  ;  Alexander  v.  Baltimore,  5 
Gill  (Md.),  383  ;  Mills  Em.  Dom.  sees.  90, 
128,  130,  141  ;  Lewis  Em.  Dom.  chap, 
xxviii.,  on  the  remedy  for  a  wrongful 
interference  with  property  under  color 
of  eminent  domain.  Opening  streets. 
Attorney-General  v.  Paterson,  1  Stockt. 
(N.  J.)  624  ;  Iowa  Col.  Trs.  v.  Davenport, 

7  Iowa,  213 ;  Connolly  v.  Griswold,  7 
Iowa,  416  ;  lb.  248  ;  Harness  v.  Chesa- 
peake &  0.  Canal  Co.,  1  Md.  Ch.  Dec. 
248  ;  Walker  v.  Mad  River  &  L.  R.  R.  Co., 

8  Ohio,  38  ;  Western  Md.  R.  R.  Co.  v. 
Owings,  15  Md.  199  ;  Henry  v.  Dubuque 
&  Pac.  R.  R.  Co.,  10  Iowa,  540  ;  Brown- 
ing V.  Camden  &  W.  R.  &  Tr.  Co.,  3 
H.  W.  Green  Ch.  (X.  J.)  47;  Ragatz  v. 
Dubuque,  4  Iowa,  349. 

As  to  prohibition  as  a  remedy  acjainst 
illegal  corporate  proceedings.  State  v. 
Wakely,  supra  ;  Mayo  i'.  James,  12  Gratt. 
(Va.)  17  ;  Warwick  t;.  Mayo,  15  Gratt. 
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agreement,  the  time  and  manner  of  payment,  and  the  remedies 
for  its  enforcement,  a  few  principles  applicable  to  municipal  cor- 
porations must  be  noticed.  Nearly  all  of  the  Constitutions  provide 
that  "  just  compensation  "  shall  be  made  for  the  property  taken  ; 
and  that  view  is  believed  to  be  sound  which  regards  this  language 
as  necessarily  contemplating  compensation  of  a  pecuniary  character, 
in  respect  to  the  property  appropriated.  Some  of  the  Constitutions 
go  more  into  detail,  and  in  terms  provide  that  the  compensation 
shall  be  made  "  in  money,"  and  some  contain  a  clause  as  to  the 
time  of  payment,  as  that  it  shall  be^rs^  made  or  secured,  that  is, 
made  or  secured  before  the  property  is  taken  or  applied  to  the  pro- 
posed public  use;  and  some  contain  a  provision  giving  the  land- 
owner the  right  to  have  the  compensation  determined  by  a  jury.^ 
It  is  not  within  the  scope  of  this  work  to  follow  out  these  differ- 
ent provisions  into  the  construction  which  they  have  received  in 
the  courts  of  the  various  States,  nor  to  descend  to  a  detailed  notice 
of  all  the  decisions  upon  special  enactments  or  charters.  It  must 
suffice  to  state  the  leading  principles  which  the  adjudications  have 
established,  and  to  refer  to  the  authorities  for  a  more  full  illustra- 
tion and  development  of  the  subject.  In  the  outset  it  is  proper  to 
observe  that  a  fundamental  consideration  in  the  construction  and 
application  of  these  constitutional  provisions  is,  that  they  have 
been  found  necessary  to  secure  adequate  protection  to  private 
property,  and  that  they  should  be  vigorously  upheld  in  their  full 
extent  and  fair  meaning.  In  construing  statutes  or  charters  dele- 
gating the  power  of  eminent  domain,  and  pointing  out  the  mode  of 
exercising  it,  it  is  the  duty  of  the  judicial  tribunal  to  insist  that 

(Va.)523  ;  "Williams,  In  re,  4  Ark.  537  the  expense  of  the  chargee.  The  money 
and  note,  with  forms.  Arnold  v.  Shields,  becomes,  as  it  were,  impressed  with  the 
5  Dana  (Ky.),  18  ;  post,  chap.  xxii.  sec.  trusts  to  which  the  laud  was  subject,  and 
930.  stands  in  its  place.  Dunlop  v.  York, 
1  "  The  compensation  under  the  stat-  supra  ;  East  Lincolnshire  E.  Act,  In  re, 
nte  is  for  damages  resulting  from  the  1  Sim.  (x.  s.)  260  ;  Greaves  r.  Newfound- 
taking  of  the  land  ;  the  award,  therefore,  land  Co.,  23  L,  T.  53  ;  Cuckiield  Burial 
must  be  taken  to  be  for  so  much  as  the  Board,  In  re,  19  Beav.  153 ;  Lippincott  r. 
property  of  the  claimant  was  thereby  Smyth,  2  L.  T.  n.  s.  79 ;  Hall  v.  Lon- 
reduced  in  value."  Dunlop  v.  York,  16  don,  Chatham  k  Dover  Ry.  Co.,  14  L. 
Grant  (Canada),  21&-223.  This  raises  the  T.  s.  s.  351  ;  Cooper  v.  Gostling,  9  L.  T. 
question  as  to  the  title  of  the  claimant,  n.  s.  77;  Harr.  Munic.  Man.  (5th  ed.) 
It  is  not  to  be  assumed  that  the  person  in  370. 

possession  is  the  absolute   owner  of  the         "Where  proceedings  have  no  effect  be- 

land.     He   may  not  have   any  title,  an  cause  of  failure  to  pay  the  compensation 

imperfect  title,  or  a  title  subject  to   en-  within  the  s{)ecified  time,  new  proceedings 

cumbrances.     Unless  a  charge  on  the  land  may  be  inaugurated.     Cine.  Southern  Ry. 

were  made  a  charge  upon  the  compensa-  Trs.  v.  Haas,  42  Ohio  St.  239.     See  ante, 

tion,    the  security  would  be  impaired  at  sec.  578  ;  post,  sees.  686,  990,  and  notes. 
VOL.  II. — 5 
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every  provision  intended  for  the  benefit  of  the  owner  shall  be  com- 
plied with  before  he  shall  be  divested  of  his  property.  Except  so 
far  as  the  mode  of  procedure  is  ordained  by  the  Constitution,  it  is 
competent  for  the  legislature  to  prescribe  it,  and  the  mode  pre- 
scribed must,  as  we  have  seen,  be  strictly  and  guardedly  pursued, 
although  unreasonable  nicety  should  not  be,  and  is  not,  required.^ 


§  613  (478).  Same  subject.  —  If  the  act  or  charter  authorizing 
the  appropriation  of  the  property  itself  provides  a  specific  remedy  to 
the  land-owner,  by  which  the  amount  of  his  compensation  shall  be 
ascertained,  that  method,  if  it  is  complete  or  adequate,  is  usually 
regarded  as  exclusive.''^  So  long  as  the  municipality  pursues  and 
keeps  within  its  legislative  grant  of  power,  it  is  not  liable  to  a 
common-law  action,  nor  will  it  be  enjoined ;  yet  if  it  violates  or 
transcends  its  authority,  the  land-owner  may  bring  his  action  of 
case,  ejectment,  or  trespass;  and  equity  will  frequently  grant  an 
injunction  to  restrain  an  unauthorized  use  or  appropriation  of  private 
property.^ 


1  Supra,  sees.  603-606.  Eedfield  on 
Railways,  sec.  64,  and  notes  ;  lb.  sec.  72. 
Sie  also  Cooley  Const.  Liin.,  p.  465  ; 
Chaffee's  Appeal,  56  Mich.  244  ;  St.  Louis 
V.  Franks,  78  Mo.  41,  quoting  the  text, 
and  holding  that  a  restriction  upon  ex- 
tending a  street  except  upon  the  unani' 
moiis  consent  of  the  Board  of  Public 
Improvements  had  the  effect  of  making 
such  consent  &  jurisdictional  fact  vnt\\o\\t 
which  the  city  could  not  take  action. 
See  supra,  sec.  605. 

2  Mills  Em.  Dom.  sees.  87,  88  ;  infra, 
sec.  614,  note;  Lewis  Em.  Dom.  sec.  608  ; 
Cotton  V.  Hamilton  &  T.  Ry.  Co.,  14  Up. 
Can.  Q.  B.  87 ;  Rankin  v.  Great  "Western 
Ey.  Co.,  4  Up.  Can.  C.  P.  463  ;  Grim- 
shawe  v.  Grand  Trunk  Ry.  Co.,  19  Up. 
Can.  Q.  B.  493  ;  Welland  v.  Buffalo  & 
L.  H.  Ry.  Co.,  30  Up.  Can.  Q.  B.  147  ; 
s.  c.  31  Up.  Can.  Q.  B.  539  ;  Jones  v. 
Stanstead,  S.  &  C.  R.  R.  Co.,  L.  R.  4 
P.  C.  App.  98,  120  ;  McLean  v.  Great 
Western  Ry.  Co.,  33  Up.  Can.  Q.  B. 
198;  Harr.  Munic.  Man.  (5th  ed.)  367- 
371 ;  Kimble  v.  White  W.  V.  Canal  Co., 
1  Ind.  285  (1S48)  ;  Calking  v.  Baldwin, 
4  Wend.  (N.  Y.)  667  ;  Lafayette  &  I.  R. 
R.  Co-  V.  Smith,  6  Ind.  249  ;  New  Albany 
&  S.  R.  R.  Co.  V.  Connolly,  7  Ind.  32  ; 
Indiana  Central  Ry.  Co.  v.  Oakes,  20  Ind. 


9  (1863)  ;  Mitchell  v.  Franklin  &  C. 
Turnp.  Co.,  3  Humph.  (Tenn.)  456  ; 
Brown  v.  Beatty,  34  Miss.  227 ;  Dodge 
V.  Essex  Co.  Comm'rs,  3  Met.  (Mass.) 
380. 

8  See  authorities  cited,  supra,  sec.  611, 
note.  This  subject  is  very  fully  treated 
in  Redfield  on  Railways,  sec.  81,  p.  336 
(6th  edition)  ;  in  Mills  Em.  Dom.  sees. 
84-93,  292  ;  and  in  Lewis  Em.  Dom. 
chap,  xxviii.  See,  also,  1  American  Rail- 
way Cases,  166-171,  note,  and  cases  cited 
and  reviewed  ;  Floyd  v.  Turner,  23  Tex. 
293 ;  Doe  v.  Manchester,  B.  &  K.  Ry.  Co., 
1.4  M.  &  W.  687 ;  Cairo  &  F.  R.  R.  Co.  v. 
Turner,  31  Ark.  495  (1876)  ;  Peirce  Am. 
Railroad  Law,  230  ;  Smalley  v.  Blackburn 
Ry.  Co.,  2  H.  «S;N.  158  ;  Boston  v.  Bobbins, 
126  Mass.  384  ;  Cushman  v.  Smith,  34 
Me.  247  ;  Sower  v.  Philadelphia,  35  Pa. 
St.  231.  If  the  statute  provides  no  meth- 
od by  which  the  land-owner  may  coerce 
payment  from  the  municipality,  he  may 
bring  an  independent  action.  Jamison  v. 
Springfield,  53  Mo.  224  (1873).  Under 
Constitution  of  Iowa  unpaid  owner  may 
maintain  ejectment.  Daniels  v.  Railroad 
Co.,  35  Iowa,  129.  So  in  Mississippi. 
Memphis  &  C.  R.  R.  Co.  v.  Payne,  37  Miss. 
700.  But  not  in  Arkansis.  Cairo  &  F. 
R.  R.  Co.  V.  Turner,  31  Ark.  459  (1876). 
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§  614  (479).  Same  subject. — "When  a  street  is  finally  established, 
the  party  whose  laud  has  been  taken  is  entitled  to  payment,  al- 
though the  sti-eet  has  not  been  opened.^  So  it  is  genei-ally  held 
that  such  a  party  is  entitled  to  payment  when  the  report  of  the 
commissioners  of  assessment  has  been  finally  acted  on  and  con- 
firmed, or  when,  before  confirmation,  the  municipal  authorities  have 
taken  and  retain  actual  use  of  his  property.^  When  the  owner's 
right  to  damages  is  vested  or  complete,  he  may,  in  proper  cases, 
sue  the  municipality  therefor,  or  have  a  mandamus  to  compel  it  to 
pay  or  to  proceed  to  collect  the  assessments  which  constitute  the 
fund  from  which  payment  must  come.^ 


1  Shaw  V.  CharlestowB,  3  Allen  (Mass.), 
538 ;  Philadelphia  v.  Dickson,  38  Pa. 
St.  247  ;  Griggs  v.  Foote,  4  Allen  (Mass. ), 
195  ;  Kimball  v.  Rockland,  71  Me.  137. 
The  constitutional  provision  against  tak- 
ing private  property  until  compensation 
be  made,  means  taking  the  property  from 
the  owner  and  actually  applying  it  to  the 
use  of  the  public.  A  survey  and  other 
preliminary  steps  are  not  a  taking,  within 
the  meaning  of  the  Constitution.  But 
until  the  compensation  the  owner  is  en- 
titled to  has  been  made  or  tendered  as 
required  by  law  a  street  cannot  be  opened 
or  used,  and  an  entry  to  grade  or  prepare 
the  ground  for  a  street  would  be  illegal 
and  a  trespass.  Stewart  v.  Baltimore,  7 
Md.  500  (1855).  That  preliminary  surveys 
may  be  authorized  by  the  legislature  with- 
out making  compensation  therefor,  and 
that  they,  when  so  authorized,  are  not 
trespasses,  see  authorities  cited  in  Red- 
field  on  Railways,  sec.  66.  Where  a  street 
is  laid  out  by  the  municipal  authorities 
and  remains  unopened  upon  the  confirmed 
plan,  the  fact  that  an  owner  sold  lots 
described  with  reference  to  the  street  does 
not  aflFect  his  right  to  compensation  when 
the  land  is  actually  taken  for  the  street. 
In  re  Brooklyn  Street,  118  Pa.  St.  640. 
The  right  to  compensation  is  a  personal 
one,  and  belongs  to  the  owner  of  the  prop- 
erty at  the  time  the  property  is  taken. 
King  V.  New  York,  102  X.  Y.  171,  where 
a  highway  had  been  closed  by  statutory 
authority.  What  is  deemed  a  "  taking." 
Post,  sec  991,  note ;  supra,  sec.  587  ; 
Mills  Em.  Dom.  sees.  30-36  a.  Lewis 
Em.  Dom.  chap.  v.  is  devoted  to  the  ques- 
tion '*  What  constitutes  a  taking,"  within 


the  meaning  of  the  constitutional  provi- 
sion. 

*  Ante,  sees.  609,  610.  See  Johnson  v. 
Alameda  County,  14  Gal.  106.  As  to 
right  of  land-owner  to  recover  interest  on 
assessment  of  damages.  Haley  v.  Phila- 
delphia, 68  Pa.  St.  45,  48,  49  ;  Fink  v. 
Newark,  40  N.  J.  L.  11  ;  Old  Colony 
R.  R.  Co.  V.  MUler,  125  Mass.  1 ;  Phillips 
V.  South  Park  Comm'rs,  119  III  626 
(1887).  After  proceedings  in  invitum  to 
establish  a  street  have  been  commenced 
and  damages  awarded,  the  land-owner  does 
not  debar  himself  of  the  right  to  damages 
by  platting  his  property  and  selling  lots 
recognizing  the  existence  of  the  street. 
Jersey  City  v.  Sackett,  44  X.  J.  L.  428. 

'  Mobile  V.  Richardson,  1  Stew.  & 
Port.  (Ala.)  12  (1831)  ;  Shaw  r.  Charles- 
town,  3  Allen  (Mass.),  538  ;  Philadelphia 
r.  Dyer,  41  Pa.  St.  463 ;  Philadelphia  v. 
Dickson,  38  Pa,  St.  247  ;  State  r.  Hu^, 
44  Mo.  116  ;  State  r.  Keokuk  {mandamus 
to  collect  assessment),  9  Iowa,  438  ;  Rex- 
ford  V.  Knight,  11  N.  Y.  (1  Kern.)  308  ; 
Higgins  r.  Chicago,  18  111.  276  ;  Rome  v. 
Jenkins  (action  for  value),  30  Ga.  154 
(1860)  ;  McCormack  v.  Brooklyn,  108 
K.  Y.  49  ;  Hollingsworth  v.  Tensas  Parish, 
17  Fed.  Rep.  109  ;  Wronglit  Iron  Bridge 
Co.  V.  Utica,  17  Fed.  Rep.  316.  Where  all 
the  proceedings  have  been  provisional  and 
subject  to  final  action  of  the  proper  author- 
ities, their  abandonnjient  will  not  entitle 
the  owners  of  land  to  damages  ;  the  fact 
that  an  owner  has  been  led  to  supjiose  that 
a  street  would  be  laid  out  and  had  acted 
on  such  belief  gives  him  no  righi  of  action. 
Carson  c.  Hartford,  48  Conn.  68  ;  supra, 
sec.  608  ;  post,  sec.  971,  note ;  Mills  Ysa, 
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§  615  (480).  When  Payment  to  be  made.  —  In  the  absence  of 
controlling  constitutional  provisions,  it  is  competent  for  the  State  to 
authorize  municipal  corporations  to  take  private  property  for  public 
use  without  first  making  payment ;  but  it  is  not  usual  for  the  legis- 
lature to  confer  this  power,  and,  even  if  it  does,  it  is  still  necessary, 
by  some  enactment,  that  it  shall  make  certain  and  adequate  pro- 
vision by  which  the  owner  can  coerce  compensation,  through  the 
judicial  tribunals  or  otherwise,  without  unreasonable  delay.^    Either 


Domain,  sec.  145.  A  city  is  not  primarily 
liable  for  benefits  assessed  against  indi- 
viduals. Shaffner  v.  St.  Louis,  31  Mo. 
264.  If  land  be  taken  for  a  public  im- 
provement under  the  charter  of  a  city,  and 
the  assessment  made  to  the  owner  be  set 
aside,  an  action  at  law  will  not  lie,  as 
upon  an  assumpsit  for  the  value  of  such 
land  and  damages.  Paret  v.  Bayonne, 
40  N.  J.  L.  333. 

1  People  V.  Hayden,  6  Hill  (N.  Y.), 
359  ;  Sage  v.  Brooklyn,  89  N.  Y.  189  ; 
Re  United  States,  96  N.  Y.  227;  State  v. 
Lyle,  100  N.  C.  497  (quoting  text)  ;  Rex- 
ford  V.  Knight,  11  N.  Y.  308  ;  Cooley 
Const.  Lim.  560  ;  Curran  v.  Shattuck,  24 
Cal.  427  ;  McCaun  v.  Sierra  County,  7 
Cal.  121.  In  Chapman  v.  Gates,  54  N.  Y. 
132,  146,  Allen,  J.,  referiing  to  The  People 
V.  Hayden,  supra,  expresses  the  opinion 
that  provision  for  compensation  to  the 
land-owner,  by  means  of  a  local  special 
assessment  on  lands  adjoining  those  taken, 
to  raise  the  money  required,  is  not  a  suffi- 
cient compliance  "with  the  requirement  of 
the  Constitution  as  to  compensation,  and 
does  not  bring  the  case  within  the  doctrine 
laid  down  by  Nelson,  C.  J.,  in  The  People 
V.  Hayden. 

Authority  to  towns  and  cities  to  open 
streets,  and  to  take  private  property  for 
public  use,  without  first  making  compen- 
sation therefor,  has  frequently  been  held 
legal  in  the  absence  of  special  constitu- 
tional provisions  requiring  payment  before 
possession  or  use  be  enjoyed.  Dronberger 
V.  Reed,  11  Ind.  420  (1858)  ;  Loweree  v. 
Newark,  38  N.  J.  L.  151  ;  McCormick  v. 
Lafayette,  1  Ind.  48  (1848)  ;  Bloodgood 
V.  Mohawk  &  H.  R.  R.  R.  Co.,  18  Wend. 
(N.  Y.)  9  ;  Beekman  v.  Saratoga  &  S.  R. 
R.  Co.;  3  Paige  (N.  Y.)  Ch,  45  ;  Comm'rs 
V.  Bowie,  34  Ala.  461  ;  Lafayette  v.  Bush, 
19  lud.  326.     Distinction  in  this  respect 


between  municipal  and  private  corpora- 
tions. See  Loweree  v.  Newark,  38  N.  J. 
L.  151,  and  cases  last  cited ;  Morris 
Canal  &  B.  Co.  v.  Jersey  City,  26  N.  J, 
Eq.  294.  Requirement  to  first  make  pay- 
ments construed.  Redman  v.  Phila.,  M. 
&  M.  R.  R.  Co.,  33  N.  J.  Eq.  165,- 
Lewis  Em.  Dom.  sees.  454-456,  457. 
Mills  Em.  Dom.  sees.  124-126.  The 
Constitution  of  California  (art.  1,  sec.  14) 
excepts  municipal  corporations  from  the 
limitation  "that  compensation  shall  be 
first  made,"  &c. 

The  charter  of  Mobile,  which  authorizes 
the  taking  of  private  property  for  streets, 
without  compensation,  except  assumed 
benefits  or  damages  assessed  by  a  jury,  is 
unconstitutional,  as  the  Constitution  pro- 
vides that  no  property  shall  be  appropri- 
ated for  use  of  a  corporation  for  right  of 
way  until  full  compensation  therefor  be 
made  in  money,  irrespective  of  any  benefit 
to  be  derived  therefrom.  Miller  v.  Mobile, 
47  Ala.  163  (1872).  In  Maryland,  until 
streets  are  opened  and  compensation  paid 
to  the  owner,  the  city  has  no  more  right  to 
the  bed  of  the  street  than  any  other 
stranger  would  have.  Baltimore  v.  St. 
Agnes  Hosp.,  48  Md.  419  ;  Casey  v.  Inloes, 
1  Gill  (Md.),  510. 

If  an  adequate  and  complete  mode  of 
obtaining  compensation  is  specifically  pro- 
vided, compensation,  it  has  been  held, 
must  be  sought  in  that  way,  and  not  by 
action,  and  in  such  case  the  doctrine  of 
cumulative  remedies  is  not  applicable. 
Sujira,  sec.  613  ;  Kimble  v.  White  W.  V. 
Canal  Co.,  1  Ind.  285  (1848)  ;  Calking  w. 
Baldwin,  4  Wend.  (N.  Y.)  667;  Lafayette 

6  I.  R.  R.  Co.  V.  Smith,  6  Ind.  249  ; 
New  Albany  &  S.  R.  R.  Co.  v.  Connelly, 

7  Ind.  32;  Indiana  Central  Ry.  Co.  v, 
Oakes,  20  Ind.  9  (1863)  ;  Mitchell  v. 
Franklin  &  C.  Turnp.   Co.,    3  Humph. 
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by  constitute  nal  provision  or  legislative  enactment,  the  almost  in- 
variable, and  certainly  the  just,  course,  is  to  require  payment  to 
precede  or  to  accompany  the  act  of  appropriation.^ 

§  616  (481).  Apportioninent  of  Damages  among  Lots  Benefited.  — 
In  the  absence  of  special  constitutional  restrictions  upon  the  power 
of  the  legislature,  it  may  be  regarded  as  settled  by  repeated  adjudi- 
cations in  different  States  that  authority  may  be  conferred  by  the 
legislature  upon  municipal  corporations  to  open  streets  and  to  ap- 
portion tlie  c?a7na^es 'awarded  or  found  due  to  those  whose  lands  are 
taken,  among  the  lots  specially  heiufited  by  the  improvement,  and  to 
make  the  amount  thus  apportioned  or  assessed  a  lien  thereon.  The 
legislature  may,  in  its  discretion,  authorize  the  whole  expense  to  be 
assessed  upon  the  lots  similarly  situated  fronting  on  the  street  to 
be  opened,  thus  treating  the  adjacent  property  as  exclusively  bene- 
fited, or  may  authorize  an  assessment  of  specific  benefits  to  be  made 
upon  other  property  in  addition,  or  it  may  provide  for  the  payment 
of  damages,  in  whole  or  in  part,  from  the  general  treasury.* 


(Tenn.)  456  ;  Brown  v.  Beatty,  34  Miss. 
227  ;  Dodge  v.  Essex  Co.  Comui'rs,  3  Met. 
(Mass.)  380. 

In  Illinois  the  statute  requires  the  pay- 
ment to  the  land-owner,  or  tender  of  com- 
pensation or  a  deposit  of  it  with  the  county 
treasurer,  before  possession  shall  be  taken. 
Phillips  r.  South  Park  Commissioners,  119 
111.  626.  Under  this  statute  payment  into 
court  to  await  the  determination  of  the 
question  who  is  entitled  to  it  is  error. 
McCormick  v.  West  Chicago  Park  Com- 
missioners, 118  111.  655. 

1  2  Kent  Com.  339,  note  ;  Redfield  on 
Eailways,  147  ;  Mills  Em.  Dom.  sec.  130; 
Lewis  Em.  Dom.  sec.  459;  Colton  r.  Kossi, 
9  Cal.  595  (1858)  ;  McCann  v.  Sierra 
County,  7  Cal.  121.  An  injunction  was 
granted  to  restrain  a  municipal  corporation, 
with  very  limited  powers  of  taxation,  from 
opening  a  street  until  adequate  security 
for  compensation  be  given.  Keene  v. 
Bristol,  26  Pa,  St.  46.  See  Long  v.  Fuller, 
68  Pa.  St.  170  (1871).  Under  a  statute 
of  Pennsylvania,  land  taken  for  corporate 
purposes  vests  in  the  corporation  in  fee, 
on  payment,  and  the  corporation  is  not 
bound  to  see  to  the  application  of  the 
pnrehase  money.  Crangle  v.  Harrisburg, 
1  Pa.  132.  When  payment  of  damages  is 
required  within  a  limited  time,   or  pro- 


ceedings become  void,  see  Commonwealth 
V.  Phila.  Co.  Comm'rs,  2  Whart.  (Pa.) 
286. 

If  a  railroad  company  enter  into  pos- 
session of  the  land  of  an  individual  for 
the  use  of  the  road  without  first  having 
his  damages  assessed  and  tendered,  the 
owner  may  maintain  an  action  to  recover 
possession  of  the  land  ;  and  he  may  en- 
join the  use  of  this  land  by  the  railroad 
company  until  his  damages  are  assessed 
and  tendered.  Cox  r.  Louisville,  N.  A.  & 
C.  R.  R.  Co.,  48  Ind.  178  (1874)  ;  Bohl- 
man  v.  Green  Bay  &  L.  P.  R.  R.  Co.,  30 
"Wis.  105  ;  "Williams  v.  New  Orleans,  M. 
&  T.  R.  R.  Co.  60  Miss.  689. 

2  People  ».  Brooklyn,  4  N.  Y.  419 
(1851),  the  leading  case  upon  the  subject. 
Approved,  Commonwealth  r.  Woods,  44 
Pa.  St.  113  ;  Stroud  v.  Philadelphia,  61 
Pa.  St.  255  ;  Scovill  r.  Cleveland,  1  Ohio 
St.  126,  135  ;  Alexander  v.  Baltimore,  5 
Gill  (Md.),  383  (1847)  ;  Moale  r.  Balti- 
more, 5  Md.  314  (1854)  ;  Longworth  r. 
Cincinnati,  34  Ohio  St.  101  ;  Chapin  r. 
"Worcester,  124  Mass.  464  ;  Burlington  r. 
Quick,  47  Iowa,  222,  expressly  approving 
People  r.  Brooklyn,  supra;  Mc Masters  v. 
Commonwealth,  3  "Watts  (Pa,),  292  (1834), 
commented  on  by  Agneic,  J.,  in  "Washing- 
ton Av.  Case,  69  Pa.  St.  352  (1871);  s.  a 
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§  617.    Same  subject.    Benefits,  —  The  compulsory  acquisition  of 
property  for  streets   or  other   public   purposes,   aud   the   payment 


8  Am.  Rep.  255  ;  Livingston  v.  Mayor,  8 
Wend.  (N.  Y.)  85;  Scheuleyt>.  Allegheny, 
25  Pa.  St.  128  (1854) ;  Betts  v.  Williams- 
burg, 18  Pa,  St.  26  ;  Lexington  v.  Mc- 
Quillian's  Heirs,  9  Dana  (Ky.),  513  (1853); 
Howell  V.  Bristol,  8  Bush  (Ky.),  493; 
Williams  v.  Cammack,  27  Miss.  209,  224 
(I8.')4)  ;  Nichols  v.  Bridgeport,  23  Conn, 
189,  207.  See,  also,  McGehee  v.  Mathis 
(levee  tax),  21  Ark.  40  (1860).  Compare 
Peay  v.  Little  Rock,  32  Ark.  31,  35  (1877); 
Ai'genti  V.  San  Francisco,  16  Cal.  255  ; 
Emery  v.  San  Francisco  Gas  Co.,  28  Cal. 
345  ;  Howard  v.  Church,  18  Md.  451  ; 
Peoria  v.  Kidder,  26  IlL  351  ;  Weckler  v. 
Chicago,  61  111.  142  (1871)  ;  Hussen  v. 
Rochester,  65  N.  Y.  516  (1875)  ;  State 
V.  Portage,  12  Wis.  562  ;  Holmes  v. 
Jersey  City,  1  Beasl.  (N.  J. )  264  ;  Gum- 
ming V.  Brooklyn,  11  Paige  (N.  Y.),  596  ; 
White  V.  Mayor,  &c.,  2  Swan  (Tenn.),  364 
(1852)  ;  Palmyra  v.  Morton,  25  Mo.  593 
(1857) ;  Figyptian  Levee  Company,  v.  Har- 
din, 27  Mo.  495;  Lock  wood  v.  St.  Louis,  24 
Mo.  20  (1851);  Eyerman  v.  Blaksley,  78 
Mo.  145;  Smith  v.  Aberdeen,  25  Miss.  458 
(1853);  Municipality  v.  Dunn,  10  La,  An, 
57;  Cruikshank  V.  City  Council,  1  McCord 
(S.  0.)  Law,  360  (1821);  Williams  v. 
Detroit,  2  Mich.  560  ;  Cone  v.  Hartford, 
28  Conn.  363,  374  ;  Wallace  v.  Shelton, 
14  La.  An.  498  ;  Clapp  v.  Hartford,  35 
Conn.  66  ;  Dorgan  v.  Boston,  13  Allen 
(Mass.),  223  ;  Boston  Seamen's  F.  Soc.  v. 
Boston,  116  Mass.  181  (1874)  ;  Edgerton 
V.  Green  Cove  Springs,  19  Fla.  140  ;  post, 
chapter  xix,  on  Taxation.  Under  a  con- 
stitutional provision,  giving  the  power  of 
taxation  by  assessment,  and  another  which 
guarantees  to  owners  of  land  taken  for 
public  use  full  compensation  "  without 
deduction  for  benefits,"  an  assessment  may 
be  made  upon  lands  fronting  ou  a  new 
street  laid  out  through  it,  to  reimburse  the 
amount  of  compensation  paid  the  owner 
for  the  land  taken  for  the  street.  Cleve- 
land V.  Wick,  18  Ohio  St.  303  (1868). 
See  Chicago  v.  Lamed,  34  111.  203  (1864), 
criticising  People  v.  Brooklyn,  supra,  and 
the  decisions  in  other  States  which  follow 
it,  and  holding  them  inapplicable  in  that 
State  under  its  Constitution,     s.  p,  Otta- 


wa V.  Spencer,  40  111,  211  ;  s.  c.  36  111, 
211. 

Benefits  limited  by  the  charter  of  the 
city  to  the  improvement  for  which  the 
land  is  condemned  and  assessments  of 
benefits  for  other  improvements  impliedly 
forbidden.  Weckler  v.  Chicago,  61  111. 
142  (1871).  Equality  between  assess- 
ment and  benefits.  Greeley  v.  People,  60 
111.  19. 

Under  the  Constitution  of  Illinois,  the 
full  value  of  land  taken  for  a  public  high- 
way must  be  paid  in  money  alone,  dis- 
regarding all  benefits  and  advantages 
that  may  result  to  that  portion  of  the 
owner's  land  not  taken,  by  reason  of  the 
establishing  of  the  road  ;  and  it  is  not  in 
the  power  of  the  legislature  to  provide 
otherwise.  Carpenter  i'.  Jennings  et  al., 
77  111.  250  (1875).  In  California,  by  con- 
stitutional provision,  (art.  1,  sec.  14) 
"compensation  must  be  made  in  money 
irrespective  of  any  benefit  from  any  im- 
provement," Other  similar  constitutional 
provisions,  see  supra,  sec,  587,  and  note; 
Mills  Em.  Dom,  sees.  149, 150-158,  204  «, 
and  cases  ;  Lewis  Em,  Dom.  sees.  465- 
473.  In  the  case  of  The  State  v.  Charles- 
ton,  12  Rich.  (S.  C.)  Law,  702  (1860), 
the  power  of  the  legislature  of  that  State 
to  authorize  local  assessments  to  pay  for 
local  improvements  was  very  fully  con- 
sidered by  the  Court  of  Errors.  A  portion 
of  a  street  was  widened  by  taking  a  strip 
of  land  off  the  lots  on  one  side  and  adding 
it  to  the  street;  and  the  expense,  pursuant 
to  an  act  of  the  legislature,  was  ordered  to 
be  assessed  upon  the  proprietors  of  houses 
and  lots  on  both  sides  of  tlie  street.  The 
lot  owners  on  the  opposite  side  of  the 
street,  whose  lands  were  not  taken  for 
the  street,  but  who  were  assessed  to  pay  the 
expense,  contested  the  constitutionality  of 
the  statute  authorizing  this  to  be  done. 
The  Court  of  Errors  held  the  act  to  be 
unconstitutional.  No  reference  is  made 
to  the  decisions  in  other  States,  and  al- 
though the  Constitutions  of  New  York 
and  South  Carolina  are  not  literally  alike, 
the  reasoning  of  the  court  is  not  reconcil- 
able with  that  in  the  case  of  People  ». 
Brooklyn.     Still,  the  latter  case  has  been 
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therefor  in  any  of  the  above  modes,  involve  the  exercise  of  two 
different  and  high  p^e^ogati^•e  or  sovereign  powers,  namely,  that  of 
the  eminent  domain,  so  called,  by  which  the  property  is  taken,  and 
that  of  taxation  (which  includes  assessments  upon  the  property 
specially  benefited,  or  perhaps  upon  such  as  is  legislatively  deemed 
to  be  thus  benefited),  by  which  compensation  is  made  to  those 
whose  property  has  been  thus  appropriated.  "We  have  already 
pointed  out  the  usual  constitutional  limitations  upon  the  power  of 
eminent  domain.  What  limitations  exist  upon  the  power  of  taxation 
must  be  found  in  the  nature  of  the  power  itself,  and  in  express  or 
implied  restrictions  of  the  organic  law  ;  in  all  other  respects  the 
power  is  supreme,  transcendent,  and  without  theoretical  limits. 
The  subject  of  taxation  and  of  assessments  for  local  improvements, 
and  the  limitations  upon  the  power,  expressed  and  implied,  will  be 
hereafter  considered,  and  need  not,  therefore,  be  referred  to  in  detail 
in  this  place.^  An  assessment  against  abutters  for  benefits  received 
from  the  opening  of  a  street  does  not  contravene  the  provision  of  the 
Constitution,  "  that  all  property  subject  to  taxation  shall  be  taxed 
in  proportion  to  its  value."  ^  Nor  is  an  assessment  upon  lands 
fronting  on  a  street,  to  reimburse  the  amount  paid  the  owner  for 
land  taken  from  him  for  a  sti'eet,  in  violation  of  the  provision  of  the 
Constitution  which  declares  that  the  compensation  to  be  paid  to 
a  party  for  his  land,  taken  for  public  use,  shall  be  *'  without  deduc- 
tion  for  benefits,"  ^ 

very  generally  followed  and  its  reasoning  Dom.  chap,  iv.,  sees.  149-158,  and  Lewis 

approved  as  sound,  as  will  be  seen  on  an  Em.    Dom.    sees.    465-473,    collect    the 

examination  of  the  cases  above  cited.     As  cases   on   the   subject   of  benefits  as  an 

we  shall  see  in  the  chapter  on  Taxation,  element  of  compensation,  and  refer  to  the 

post,  the  tendency  of  the  later  cases,  es-  later  provisions  of  the  Constitutions  of 

pecially  with  respect  to  local  assessments  several  of  the  States,  excluding  the  consid- 

for  street  improvements,  is  to  restrict  the  eration  or  allowance  of  benefits  and  advan- 

doctrine  of  The  People  r.  Brooklyn.  tages  in  determining  the  amount  of  money 

^  See  chapter  on  Taxation  and  Local  to  which  the  owner  of  the  land  "  taken  " 

Assessments,  post.  or  "  injured  "  or  **  damaged  "  is  entitled. 

-  Garrett   v.   St.    Louis,   25    Mo.    505  Post,  sees.  618,  note,  995  c,  and  note. 
(1857).      See  remarks  of  Hough,   J.,  in  Rogers   r.   St.    Charles,    54    Mo.    229 

State  V.   St  Louis,   62  Mo.   244  (1876).  (1873),  presents  a  hard  case  of  the  appli- 

So,  under  a  Constitution  which  requires  cation  of  paying  a  man  for  his  property  in 

that  all  taxation  shall  be  equal  and  uni-  benefits.     The  city  desired  to  establish  an 

form  throughout  the  State.     New  Orleans  alley,  and  applied  to  the  plaintiff  for  a 

Draining  Co.,  In  re,  11  La.  An.  338.    See  relinquishment  of  his  title  to  the  neces- 

chapter  on   Taxation   and   Local  Assess-  sary  land.     He   refused,   because,   as  he 

ments,  post ;  Washington  Avenue,  In  re,  said,  he  had  already  dedicated  the  land  in 

69  Pa.  St.  352  (1871) ;  s.  c.  8  Am.  Bep.  pais.     The  city  instituted  proceedings  to 

255,  and  remarks  of  Agnew,  J,  condemn  the  land,  of  which  he  had  notice, 

'  Cleveland  v.  Wick,  18  Ohio  St.  303.  and  to  which  he  paid  no  attention.     Ver- 

Assessment  for  benefits  is  not  the  same  as  diet,   that  the  value  of  his  land  was  $75, 

deduction  for  benefits.    lb. ;   Mills  £m.  and  the  benefits  $75;  costs,  $16.60.    It 
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§  618  (482).  Tribunal  or  Body  to  assess  Damages.  —  The  tribu' 
nal  by  which  the  amount  of  compensation  to  the  land-owner  is  to  be 
determined  must  be  prescribed  by  positive  law.^  Some  of  the  State 
Constitutions  in  terms  require  that  the  compensation  shall  be  assessed 
by  a  jury,  which  presumptively  means  such  a  body  as  under  the  Con- 
stitution and  laws  of  the  particular  State  makes  a  lawful  jury.  Com- 
missioners appointed  ex  parte,  and  without  opportunity  of  challenge, 
are  not  a  jury.  Where  the  right  to  an  assessment  by  a  jury  is  speci- 
fically secured  by  constitutional  provision,  this  is  a  right  of  which  the 
property  owner  cannot  be  deprived  by  any  act  of  the  legislature,  or  by 
its  failure  to  provide  for  an  assessment  in  this  manner.  He  may  waive 
the  right,  but  he  cannot  be  deprived  of  it  without  his  consent.  Al- 
though the  right  to  an  assessment  by  a  jiiry  of  twelve  men  be  given 
by  the  Constitution,  it  has  been  held  that  the  assessment  may,  under 
legislative  authority,  be  made  in  the  first  instance  by  commissioners, 
if,  by  appeal  or  other  transfer  to  a  common-law  court,  an  unfettered 
right  to  an  assessment  by  a  jury  under  judicial  direction  exists  or  is 
provided.^ 


was  held  that  the  proceedings  were  valid, 
and  that  the  plaintiff  was  liable  for  the 
costs. 

^  Text  quoted  and  approved.  Allen  v. 
Jones,  47  Ind.  442  (1874).  See  also  Ames 
V.  Lake  Superior  &  Miss.  R.  R.  Co.,  21 
Minn.  241  (1875).  It  is  no  objection  to  the 
constitutionality  of  an  act  providing  for 
an  assessment  by  commissioners,  that  they 
shall  be  freeholders.  Minneapolis  v.  Wil- 
kin, 30  Minn.  140 ;  McClure  v.  Red  Wing, 
23  Minn.  186.  The  proceeding  injudicial 
in  its  nature,  and  should  be  before  an  im- 
partial tribunal,  subject  to  the  rights  and 
privileges  attending  judicial  investiga- 
tions.    Rhine  v.  McKinney,  53  Tex.  354. 

a  Lamb  v.  Lane,  4  Ohio  St.  167  (1854). 
The  able  opinion  of  Thunnan,  C.  J.,  and 
its  reasoning  must  command  general  as- 
sent. The  Constitution  of  Ohio  (art.  1, 
sec.  19)  provides  that  "where  private 
property  shall  be  taken  for  public  use,  a 
compensation  therefor  shall  first  be  made 
in  money,  or  first  secured  by  a  deposit  of 
money  ;  and  such  compensation  shall  be 
assessed  by  a  jurij  without  deduction  for 
the  benefits  to  any  property  of  the  owner. " 
The  court  held  that  the  word  "jury,"  as 
thus  us,ed,  means  a  tribunal  of  twelve  men 
presided  over  by  a  court,  and  hearing  the 
allegations,   evidence,   and  arguments  of 


the  parties  ;  yet  they  may  be  sent  to  view 
the  premises.  The  court  also  held  that  an 
assessment  might  be  made  in  the  first  in- 
stance by  viewers,  if  the  right  of  appeal  be 
given  to  a  court  in  which  the  damages 
may  be  assessed  by  a  constitutional  jury. 
s.  p.  Shaver  v.  Starrett,  4  Ohio  St.  494  ; 
Wells  Co.  Road,  In  re,  7  Ohio  St.  16  ; 
Cairo  &  F.  R.  R.  Co.  v.  Trout,  32  Ark.  17 
(1877);  Minneapolis  v.  Wilkin,  30  Minn. 
140.  See  Callan  v.  Wilson,  127  U.  S. 
540  (1888),  noticed  ante,  sec.  439,  and 
note  ;  infra,  sec.  619,  note.  Construction 
of  similar  provision  of  Constitution  of 
Iowa  (art.  1,  sec.  18),  see  Des  Moines  v. 
Layman,  21  Iowa,  153  (1866),  in  which  it 
was  not  denied  tliat  the  Constitution  gave 
the  right  to  have  the  amount  detennined 
hy  a,  jury ;  but  it  was  held  by  the  majority 
of  the  court  that  the  party,  by  adopting 
the  special  mode  of  review  pursued  by  him 
in  that  case,  was  not  entitled,  as  of  right, 
to  an  assessment  by  a  jury. 

Sec.  7,  art.  1,  of  the  Constitution  of 
1846  of  New  York  provided  that  "when 
private  property  shall  be  taken  for  any 
public  use,  the  compensation  to  be  made 
therefor  shall  be  ascertained  by  a  jury  or 
by  not  less  than  three  commissioners  ap- 
pointed by  a  court  of  record,  as  shall  be 
prescribed  by  law."     It  was  held,  in  view 
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§  619  (-483).   Measure  of  Value  or  Damages.  —  The  determination 
of  the  question,  —  What  is  the  value  of  j^ropcrty  taken,  or  what  is 


of  a  long  legislative  usage  in  respect  to  the 
subject  of  assessing  damages  and  the  mode, 
that  the  tenn  "jury,"  as  used  in  the  Con- 
stitution, did  not  necessarily  import  a  tri- 
bunal consisting  of  twelve  men,  acting 
only  upon  a  unanimous  determination, 
but  on  the  contrary  was  used  to  describe  a 
body  of  jurors  of  different  numbers,  and 
deciding  by  majorities  or  otherwise,  as  the 
legislature  in  each  instance  directed.  But 
in  the  absence  of  such  usage,  Johnson,  i^ 
who  delivered  the  opinion  of  the  court, 
said  that,  without  a  shadow  of  doubt  rest- 
ing on  his  mind,  he  should  be  of  opinion 
that  the  term  "jury"  imports  a  jury  of 
twelve  men,  whose  verdict  is  to  be  unani- 
mous. "  Such,"  he  continues,  "  must  be 
its  acceptation  to  every  one  acquainted 
with  the  history  of  the  common  law,  and 
aware  of  the  high  estimation  in  which  that 
institution,  so  constituted,  has  for  so  long 
a  period  been  held."  Cruger  v.  Hudson 
R.  R.  R.  Co.,  12  N.  Y.  190  (1854);  Brook- 
lyn r.Patchen,  8  Wend.  (N.  Y.)  47  (1831); 
Campau  v.  Detroit,  14  Mich.  276  (1866); 
Peninsular  Ry.  Co.  r.  Howard,  20  Mich.  18 
(1870);  May  v.  Milw.  &  Miss.  Ry.  Co.,  3 
Wis.  219. 

Under  the  new  Constitution  of  lUinois, 
the  land-owner  has  a  right  to  a  jury  to 
assess  his  damages  if  he  demands  it.  The 
People  r.  Stuart,  97  HL  123.  Where, 
under  the  provisions  of  the  statute,  a 
petition  is  filed  with  the  board  of  county 
commissioners  for  the  opening  of  a  road 
and  they  appoint  a  jury  of  six  to  assess 
the  damage,  the  party  whose  property  is  to 
be  taken  demanding  a  jury  of  twelve,  and, 
upon  filing  the  report,  appealing  to  the  Cir- 
cuit Court,  where  the  damages  are  assessed 
by  a  jury  of  twelve,  it  was  held  that, 
although  under  the  Constitution  the  party 
whose  property  was  to  be  taken  might  be 
entitled  to  a  jury  of  twelve  men,  yet  by 
appealing  to  the  Circuit  Court,  where  a 
trial  was  had  de  novo,  and  where  objection 
as  to  the  number  of  jurors  was  not  made, 
mere  technical  objections  in  the  inferior 
tribunal  will  not  be  considered  on  the 
record  to  deprive  the  Circuit  Court  of  ju- 
risdiction. Had  defendant  not  appealed, 
and  had  he  contested  the  Talidity  of  the 


proceedings  of  the  board  by  an  action  of 
trespass,  on  the  road  authorities  proceeding 
to  open  the  road,  he  could  have  raised 
this  (question;  but  it  was  held  that  he  had 
waived  it  in  this  proceeding.  Williamson 
V.  Cass  County,  84  111.  361  (1877).  Other 
cases  in  HUiiois,  see  infra,  sees.  619,  note, 
625,  note. 

That  a  special  constitutional  provision, 
giving  the  right  to  an  assessment  of  dam- 
ages by  a  jury,  presumptively  means  more 
than  a  mere  commission,  however  numer- 
ous, and  means  a  tribunal  under  judicial 
supervision  and  control,  is  made  more  ap- 
parent when  the  occasion  of  adopting  such 
a  provision  is  considered.  This  aspect  of 
the  subject  is  referred  to  by  one  of  the 
judges  in  Des  Moines  r.  Laj-man,  21 
Iowa,  158,  who  says  :  "  The  taking  of 
private  property,  without  the  consent  of 
the  owner,  is  the  exercise  of  one  of  the 
highest  powers  of  government.  It  has 
been  much  abused  by  the  great  powers 
which  have  been  conferred  upon  munici- 
pal corporations,  allowing  them  to  judge 
of  the  necessity,  and  their  citizens  to  act 
by  a  commission  from  the  city  council,  or 
some  subordinate  magistrate  or  court,  as  a 
jury  or  body  to  fix  the  amount  of  compen- 
sation. To  prevent  such  abuses,  and  to 
give  proper  security  and  safeguards  to  the 
property  owner,  it  was  very  wisely  pro- 
vided in  the  new  Constitution  of  the 
State,  that  private  property  should  not 
be  taken  for  public  use  until  '  the  damages 
shall  be  assessed  by  a  jury.'  Bill  of  Rights, 
sec.  18.  '  The  right  of  trial  by  jury  shall 
remain  inviolate,  but  the  General  Assembly 
may  authorize  a  trial  by  a  jury  of  a  less 
number  than  twelve  in  the  inferior  courts.' 
lb.  sec.  9.  By  these  provisions,  the  right 
to  an  assessment  of  his  damages  by  a.  jury 
is  secured  by  the  Constitution  to  the  de- 
fendant. No  assessment  of  them  has  been 
made  by  a  jury,  unless  the  three  men  ap- 
pointed by  the  county  court  are  to  be  re- 
garded as  a  jury.  I  do  not  so  regard 
them." 

The  Constitution  of  Maryland  provides 
"  that  no  private  property  shall  be  taken 
for  public  use  without  just  compensation, 
as  agreed  upon   between  the  parties  ot 
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the  amou7it  oj  damage  sustained  by  the  taking?  is  undeniably  judi- 
cial in  its  nature,  and  peculiarly  adapted  for  decision  by  e,  jury 
under  the  direction  of  the  court.  Yet  it  has  been  held  that  the 
ordinary  provision  as  to  the  right  of  trial  by  jury  in  civil  cases  has 
no  relation  to  original  assessments  in  such  cases  ;  and  that  in  the 
absence  of  special  provision  in  the  organic  law,  giving  the  right  to 
have  a  jury  assess  the  damages,  it  is  competent  for  the  legislature 
to  provide  for  assessments  by  any  other  just  mode,  and  to  conclude 
the  owner  as  to  the  amount  without  giving  him  the  right  to  be 
heard  before  a  jury.^ 

The  Constitution  of  South  Dakota, 
adopted  in  1889  (art.  vi.  sec.  13),  provides 
that  a  jury  shall  assess  the  just  compen- 
sation or  liamages  for  property  taken  or 
damaged  for  public  use,  which  compensa- 
tion shall  be  paid  as  soon  as  ascertained, 
and  before  possession  is  taken;  and  that 
no  benefit  which  may  accrue  to  the  owner 
as  the  result  of  the  improvement  made  by 
any  private  corporation  shall  be  considered 
in  fixing  the  amount  of  compensation  for 
property  taken  or  damaged.  There  is  a 
similar  provision  in  the  Constitution  of 
Washington,  adopted  in  1889  (art.  1.  sec. 
16),  which  requires  full  compensation  for 
property  injured  or  damaged  to  be  paid  in 
money,  or  ascertained  and  paid  into  couit 
for  the  owner,  irrespective  of  any  benefits 
from  any  improvement,  which  compensa- 
tion shall  be  ascertained  by  a  jury,  unless 
a  jury  be  waived.  It  also  provides  that 
the  question  whether  the  contemplated  use 
be  really  public  shall  be  a  judicial  ques- 
tion, and  determined  without  regard  to 
any  legislative  assertion  that  the  use  13 
public.  There  are  provisions  similar  to 
the  above  in  the  Constitution  of  Noi-th 
Dakota  of  1889,  art.  i.  sec.  14,  and  in  the 
Constitution  of  Montana  of  1889,  art.  iii. 
sec.  14. 

1  Livingston  v.  New  York,  8  Wend. 
(N.  Y.)  85  (1831)  ;  Beekman  v.  Saratoga 
&  S.  R.  R.  Co.,  3  Paige  (N.  Y.),  45; 
Petition  of  Mt.  Washington  I'oail  Co.,  35 
N,  H.  134  ;  State  v.  Jersey  City.  26  N.  J. 
L.  444  ;  Sedgw.  Stat.  &  Const.  Law,  529  ; 
Cooley  Const.  Lim.  563  ;  Lake  Erie,  W.  & 
St.  L.  R.  R.  Co.  V.  Heath,  9  Ind.  558  ; 
Hymes  v.  Aydelott,  26  Ind.  431  ;  Heyne- 
man  v.  Blalce,  19  Cal.  579  ;  Kopjnkus  v. 
Commissioners,  16  Cal.  248  ;  Dalton  v. 
Northampton,  19  N.  H.  362.     As  to  right 


;  Lumsden  v.  Mil- 
Alexander  V.  Balti- 
383;  Meth.  Prot. 
6  Gill   (Md.),  391  ; 


awarded  by  a  jury,  being  first  paid  or  ten- 
dered to  the  party  entitled  to  such  com- 
pensation." Under  this  the  legislature 
may  pass  a  law  authorizing  commission- 
ers to  assess  the  value  of  the  property,  if 
the  law  secures  to  the  owner  the  right  of 
a  jury  trial,  upon  an  appeal,  to  be  taken 
in  a  specified  reasonable  time,  neglect  or 
refusal  to  appeal  being  regarded  as  a 
waiver  of  the  right  to  have  the  damages 
awarded  by  a  jury.  Stewart  v.  Baltimore, 
7  Md.  500  (1855).  See  also,  State  v. 
Graves,  19  Md.  351 
waukee,  8  Wis.  485  ; 
more,  5  Gill  (Md.), 
Church  V.  Baltimore, 
Morford  v.  Barnes,  8  Yerg.  (Tenn. )  444  ; 
Beers  v.  Beers,  4  Conn.  535  ;  McDonald 
V.  Schell,  6  Serg.  &  Rawle  (Pa.),  240. 
Sharpless  v.  West  Chester,  1  Grant  Cas. 
(Pa.)  257.  Mills  Em.  Dom.  sec.  91,  and 
cases;  Lewis  Em.  Dora.  sees.  311,  312  ; 
infra,  sec.  619.  Constitutional  provision 
in  Minnesota,,  preserving  the  right  of  trial 
by  jury,  does  not  extend  to  proceedings 
under  the  right  of  eminent  domain. 
Ames  V.  Lake  Superior  &  Miss.  R.  R. 
Co.,  21  Minn.  241,  293  (1875)  ;  Weir 
V.  St.  Paul,  S.  &  T.  F.  R.  R.  Co.,  18 
Minn.  155. 

Constitutional  provisions  requiring  com- 
pensation/or property  "  injured  "  or  "  dam- 
aged." The  present  Constitution  of  Illi- 
nois requires  compensation  to  be  made  for 
property  damaged  as  well  as  for  property 
taken,  to  be  ascertained  by  a  jury.  Peo- 
ple r.  McRoberts,  62  111.  28  (1871).  A 
like  provision  is  made  in  several  other  of 
the  more  recent  Constitutions,  and  its  con- 
structibn  and  effect  are  considered  in  a 
subsequent  chapter.  Post,  sees.  686,  990, 
992,  and  notes,  995  a-995  c,  and  notes. 
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§  620  (484).  Commissioners  to  ascertain  Damages ;  Constitu- 
tional Provision  construed.  —  By  the  Constitution  of  New  York  it 
is  provided  that  the  compensation  "shall  be  ascertained  by  a  jury, 
or  by  not  less  than  three  commissioners  appointed  by  a  court  of 
record."  This  language  in  respect  to  commissioners  was  considered 
by  the  Court  of  Appeals  to  imply  that  the  commissioners  were  to 
be  selected  by  the  court,  and  assumes  that  in  such  selection  the 
court  will  exercise  judgment  in  making  fit  appointments ;  and  it 
was  held  that  a  selection  of  appraisers  by  lot,  and  an  appointment 
thereon  by  a  court  of  record,  would  not  be  a  compliance  with  the 
constitutional  provision.^  It  was  also  decided  that  under  this  pro- 
vision it  is  not  competent  for  the  legislature  to  authorize  the 
common  council  of  a  city  to  appoint  appraisers  to  ascertain  the 
compensation  to  owners  for  property  taken  under  the  power  of 
eminent  domain.^ 

§  621  (485).  Power  of  City  Council  construed.  —  The  charter  of 
a  city  gave  it  power  to  take  private  property  for  streets,  with  a 
proviso  that  damages  should  he  assessed  hy  a  jury  to  those  prejudiced. 
A  jury  acted,  and  assessed  damages  to  a  property  owner.  It  was 
held  that  a  subsequent  resolution  of  the  council,  reciting  "  that  upon 
full  examination  the  jury  could  not  have  had  a  correct  view  of  the 
case  before  them,"  and  appropriating  a  larger  sum  as  damages,  was 
binding  upon  the  corporation,  the  court  being  of  opinion  that  the 

of  trial  by  jury  when  an  appeal  is  author-  the  charter  was  held  to  contravene  the 
ized  to  a  court  of  record.  Supra,  sec.  618,  Constitution,  since  the  jury  so  called  were 
note;  Evansville  &  C.  R.  E.  Co.  v.  sillier,  not  required  by  the  charter  to  be  sworn, 
30  lud.  209 ;  Lake  Erie,  W.  &  St.  L.  E.  R.  and  since  the  charter  gave  the  council 
Co.  V.  Heath,  9  Ind.  558  ;  Connelly  v.  power  to  confirm  the  report  of  the  jury, 
Griswold,  7  Iowa,  416;  Ragatz  v.  Dubuque,  and  declared  that  such  confirmation 
4  Iowa,  343 ;  People  v.  McRoberts,  62  lU.  should  be  conclusive.  Lomsden  r.  MU- 
SS (1871);  Kine  v.  Defenbaugh,  64  111.  waukee,  8  Wis.  485.  There  is  a  similar 
291  (1872);  People  v.  Stuart,  97  111.  123  provision  in  the  Constitution  of  1851,  of 
(1880);  Warren  v.  St.  Paul  &  Pac.  R.  R.  Michigan.  People  ».  Kimball,  4  Mich.  95  ; 
Co.,  18  Minn.  384  (1872)  ;  "Weir  v.  St.  Campau  u.  Detroit,  14  Mich.  276  ;  Horton 
Paul,  S.  &  T.  F.  R.  R.  Co.,  18  ilinn.  155  r.  Grand  Haven,  24  Mich.  465.  Supra, 
(1872).    Text  approved-     Kendall  v.  Post,  sec.  600. 

8  Oreg.  14.  i  Cruger  v.  Hudson  R.  R.  R.  Co.,  12 

The   Constitution  of    Wisconsin    con-  N.  Y.  190  (1854).     The  fact  that  a  com- 

tained  a  provision  (art.  11,  sec.  2)  requir-  missioner  was  interested   will  not  justify 

ing  "the  necessity"  for  the  appropriation  the  quashing  of  the  report  of  the  commis- 

of  private  property  to  be  first  established  sion,  if  he  was  appointed  at  the  instance 

by  the  verdict  of  a  jury.     In  the  charter  of  the  municipality,  and  the  record  does 

of  Milwaukee  it  was  enacted  that  a  jury  not  show  that  the  city  was  ignorant  of 

of  six  freeholders  should  be  appointed  by  his  being  interested,  especially  where  the 

the  council  to  decide  upon  the  necessity  award  is  not  excessive.     Roanoke  City  v. 

of  taking  land  for  streets,  and  the  amount  Berkowitz,  80  Va.  616. 
of  compensation  ;  and  this  provision  of         *  Clark  v.  Utica,  18  Barb.  (N.  Y.)  45L 
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corporation  had  the  right  to  contract  or  stipulate  with  tlie  land- 
owner as  to  damages  without  the  intervention  of  a  jury,  and  that 
this  included  the  right  to  disregard  their  finding,  and  proceed  to 
make  a  settlement  as  if  they  had  never  been  summoned.^ 

§  622  (486).  Amount  of  Damages.  —  Concerning  the  amount  of 
damages,  or  the  principles  upon  which  compensation  to  the  owner 
whose  property  is  taken  should  be  measured,  there  are  no  fixed 
rules,  embracing  the  whole  subject,  universally  applicable  through- 
out the  different  States.  In  some  of  the  States  provision  is  made, 
as  we  have  seen  above,  in  their  organic  law  that  the  compensation 
shall  be  in  money,  and  without  deduction  for  benefits.  Similar 
provisions  are  sometimes  made  in  the  charter  or  statute  authorizing 
the  appropriation,  and  which  exert  a  modifying  influence  on  the 
rules  of  law,  as  previously  held  in  the  same  State  or  elsewhere. 
In  determining  the  quantum  of  damages,  regard  must  also  be  had 
to  any  special  constitutional  or  statutory  provisions  relating  to  the 
subject,  and  the  previous  course  of  decision  in  which  those  provi- 
sions have  not  unfrequently  originated.  In  States  where  the  sub- 
ject is  not  expressly  regulated  by  positive  law,  the  books  abound 
in  cases  which  cannot  be  reconciled,  respecting  what  is  and  what  is 
not  proper  to  be  taken  into  consideration,  in  the  way  of  benefits  on 
the  one  hand,  and  of  injuries  on  the  other,  to  the  proprietor  whose 
property  is  taken  for  some  public  work  or  improvement.  The  ulti- 
mate inquiry  is  not  a  complex  one  ;  it  is  simply.  What  is  the  dam- 
age which  the  owner  will  sustain  in  consequence  of  the  proposed 
appropriation  of  his  property  ?     But  the  elements  which  enter  into 

*  Mobile  V.  Richardson,  1  Stew.  &  P.  Brimmer  v.  Boston,  102  Mass.  19.     See, 

(Ala.)  12  (1831).     This  case  further  holds  as  to  arbitration,   Mills  Em.  Dom.,  sec. 

that  on  the  consent  of  the  land-owner  to  92.       County    commissioners     can    only 

the  resolution,  he  could  maintain  an  ac-  exercise   such    powers    as    are    expressly 

tion  for  the  recovery  of  the  amount,  and  granted    or    are    incidentally    necessary 

that    the    resolution    was  an    admission,  for    the    purpose   of  carrying    the   same 

prima  facie  binding  on   the  corporation,  into  effect.      Stewart  v.  Otoe  County,  2 

of  the  right  of  the  owner  to  the  land  ap-  Neb.  177  ;  Sioux  City  &  P.  R.  R.  v.  Wash- 

propriated.     lb.      In    Massachusetts,    an  ington  County,  3   Neb.    42  ;   McCann  v. 

agreement  by  which  a    city  undertakes  Otoe  County,  9  Neb.  324.     They  can  only 

with  the  owners  of  land  taken  for  a  street  locate    public    roads    and    erect    bridges 

to  submit  the  assessment  of  damages  and  thereon  in  the  manner  provided  by  law. 

betterments   to  arbitration  is  ultra  vires  Thus,  where  they  made  a  contract  to  buy 

and  void,  and  the  city  cannot  maintain  a  private  bridge,  and  the  parties  selected 

an  action  to  enforce  an  award  made  under  arbitrators  to  appraise  the  same  and  they 

such  a  submission.     Somerville  v.  Dicker-  made  an   award,    it  was    held    that  the 

man,  -127   Mass.  272  ;    Boylston   Market  award  was  a  nullity.      McCann  v.  Otoe 

Assoc.  V.   Boston,   113  Mass.  528 ;   Har-  County,  9  Neb.  324. 
vard  College  v.  Boston,  104  Mass.  470  ; 
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regarded  as  valueless  because  he  is  unable  to  put  it  to  any  use. 
Others  may  be  able  to  use  it  and  make  it  subserve  the  necessities 
or  conveniences  of  life.  Its  capability  of  being  made  thus  available 
gives  it  a  market  value  which  can  be  readily  estimated.  So  many 
and  varied  are  the  circumstances  to  be  taken  into  account  in  deter- 
mining the  value  of  property  condemned  for  public  purposes,  that  it 
is  perhaps  impossible  to  formulate  a  rule  to  govern  its  appraisement 
in  all  cases.  Exceptional  circumstances  will  modify  the  most  care- 
fully guarded  rule ;  but,  as  a  general  thing,  we  should  say  that  the 
compensation  to  the  owner  is  to,  be  estimated  by  reference  to  the 
uses  for  which  the  property  is  suitable,  having  regard  to  the  exist- 
ing business  or  wants  of  the  community,  or  such  as  may  be  reason- 
ably expected  in  the  immediate  future."  ^ 

§  624  (487).    Same  subject.     Rules  to  measure    Damages.  —  The 

author  must  content  himself  with  a  statement  of  those  rules  or 
general  principles  he  believes  to  be  the  best  supported  by  reason, 
and  which  embrace  the  cases  ordinarily  arising  in  connection  with 
the  exercise  of  the  right  of  eminent  domain  by  municipalities, 
whose  chief  occasion  for  the  power  is  to  open  and  establish  streets 
and  ways.  The  rules  here  laid  down  are,  of  course,  subject  to 
modification  by  any  special  constitutional  provision  or  legislative 
enactment  varying  them.  I.  If  the  proposed  improvement  takes  all 
of  the  land  of  the  owner,  the  case,  as  to  the  amount  of  compensation, 
is  comparatively  easy  of  solution.  He  is  entitled  to  the  fair  and 
full  market  or  pecuniary  value  of  the  property  at  the  time  it  is 
appropriated,  and  to  no  more.  This  statement  of  the  rule  excludes 
from  consideration  all  such  elements  as  that  the  owner  does  not 
desire  to  sell,  or  that  the  property  is  endeared  to  him  by  association, 
and  the  like.^  But  it  includes,  and  justly  so,  the  full  value  at  the 
time  it  is  taken,  no  matter  what  may  have  caused  that  value,  and 
although  it  may  have  shared  with  other  property  in  the  benefits  of 
the  proposed  improvement.  The  transaction  is  a  compulsory  purchase, 
the  compulsion,  however,  coming  from  the  public,  and  the  amount 
to  which  the  owner  is  entitled  is  not  simply  the  value  of  the  prop- 
erty at  forced  sale,  but  such  sum  as  the  property  is  worth  in  the 
market,  if  persons  desiring  to  purchase  were  found  who  were  willing 

1  Boom  Co.  ».  Patterson,  mpra,  per  In  re,  19  Wend.  (N.  Y.)  678  ;  per  Potter, 
Field,  J.  Proof  of  a  former  dedication  by  J.,  in  Stafford  r.  Providence,  10  R.  I.  567 
the  owner  is  not  admissible  for  the  pur-  (1873)  ;  s.  c.  14  Am.  Rep.  710  ;  Kerr  v. 
pose  of  fixing  the  amount  of  compensa-  South  Park  Comm'rs,  117  U.  S.  379 
tion.    'Sau  Jose  v.  Reed,  65  Cal.  241.  (1885),  approving  the  rule  stated  in  Cook 

2  Furman  Street,  In  re,  17  Wend.  (N.  v.  South  Park  Comm'rs,  61  111.  115  (1871) ; 
y.)  650  ;  William  and  Anthony  Streets,  Green  v.  Chicago,  97  111.  370. 
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to  pay  its  just  and  full  value,  and  no  more.^  IT.  If,  however,  as 
most  commonly  happens,  part  only  of  tlie  property  is  to  be  taken 
more  embarrassing  questions  are  apt  to  arise,  in  determining  which 
regard  must  be  had  to  the  condition  as  to  the  shape,  use,  and  con- 
venience in  which  the  residue  of  the  property  will  be  left,  and  how 
its  value  will  be  affected  by  that  which  is  taken  for  the  proposed 
improvement  And  here  usually  arises  the  difficult  inquiry, 
"What  benefits  and  what  injuries  are  proper  to  be  regarded  as  affect- 
ing the  question  of  damages  ?  Now,  benefits  and  injuries  are  of  two 
kinds :  1.  General  or  public,  being  such  as  are  not  peculiar  to  the 
particular  proprietor,  part  of  whose  property  is  taken,  but  those 
benefits  which  he  shares  and  those  injuries  which  he  sustains  in 
common  with  the  community  or  locality  at  large.  2.  Special  or 
local,  being  those  peculiar  to  the  particular  land-owner,  part  of 
whose  property  is  appropriated,  and  which  are  not  common  to  the 
community  or  locality  at  large,  —  such,  on  the  one  hand,  as  rendering 
his  adjoining  lands  more  useful  and  convenient  to  him,  or  otherwise 
giving  them  a  peculiar  increase  in  value ;  and,  on  the  other,  render- 
ing them  less  useful  or  convenient,  or  otherwise  in  a  peculiar  way 
diminishing  their  value.  The  former  class  of  benefits  or  injuries  — 
namely,  those  which  are  general,  and  not  special  —  have,  according 
to  the  almost  uniform  course  of  decision,  no  place  in  the  inquiry  of 
damages,  and  cannot  be  considered  for  the  purpose  of  reducing  the 
amount,  being  too  indirect  and  contingent;  but  injuries  which  spe- 
cially affect  the  proprietor,  or  benefits  which  are  specially  conferred 
upon  his  adjacent  property,  part  of  which  is  taken,  are  to  be  consid- 
ered, unless,  by  the  Constitution  of  the  State  or  legislative  enact- 
ment, all  benefits,  special  as  well  as  general,  are  to  be  excluded  * 

*  Somerville  fc  E.  R.  R.  Co.  r.  Doughty,  mated  as  it  was  at  the  time  it  was  con- 

22  y.  J.  L.  495  (1850)  ;  Driver  r.  West-  demned,  and  not  at  the  time  of  the  location 

em  Union  K.  R.  Co.,  32  Wis.  569  (1873);  of  the  improvement. 
8.   c.    14   Am.   Rep.   726  ;    Patterson  v.  ^  Meacham  r.  Fitchburg  R.  R.  Co.,  4 

Miss.  &  R.   Rivers   Boom  Co.,  3  Dillon,  Cash.  (Mass.)  291  (1849)  ;    Dickenson  v. 

465,  467  (1875),  afl&rmed  by  the  Supreme  Fitchbuig,  13  Gray  (Mass),  546  ;   Upton 

Court,  98  U.  S.  473  (1878) ;  Cooley  Const,  v.  South  Reading  Br.  R.  R.  Co.,  8  Cush. 

Lim.  565  ;  Giesy  t.  Cine,  W.  &  Z.  R.  R.  (Mass.)  600  (1851)  ;   Robbins  v.  Milw.  & 

Co.,  4  Ohio  St.  308  (1854).     In  Stafford  H.   R.  R,   Co.,  6  Wis.  636  ;    FarweU  r. 

V.  Providence,  10  R.  I.  567  (1873)  ;   s.  c.  Cambridge,  11  Gray  (Mass.),  413;  Dwight 

14  Am.    Rep.   710,  the  tert  was  quoted,  v.     Hampden    Co.    Comm'rs,    11    Cush. 

and  the  doctrine  there  laid  down  was  ap-  (Mass.)  201  ;   Howard   v.    Providence,    6 

plied  to  the  condemnation  of  lands  for  a  R,  I.  514  ;  Chattanooga  r.  Geiler,  13  Lea, 

water  reservoir  for  the  city,  in  a  case,  611  ;  Lehigh  Valley  Coal  Co.  r.  Chica^, 

where,  after  the  location  and  partial  con-  26  Fed.  Rep.  415  ;  Arbrush  v.  Oakdale,  28 

struction  of  the  improvement,  it  was  de-  Minn.  61.     A  learned  jurist  and  exj^eri- 

cided  to  take  the  land  in  question  ;   and  enced  and  able  judge   thus  expresses  his 

it  was  held  that  its  Talne  was  to  be  esti-  views  on  this  subject :   "  When  only  a . 
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§  625    (488).    Same    subject.  —  Applying    these    principles,    a 
proper   and  practical   general   rule   is   to   first    ascertain    tiie   fair 


portion  of  a  parcel  of  land  is  appropriated, 
just  compensation  may,  perhaps,  depend 
ipon  the  efiFect  which  the  appropriation 
may  have  on  the  owner's  interest  in  the 
remainder  to  increase  or  diminish  its 
value,  in  consequence  of  the  use  to  which 
that  taken  is  to  be  devoted,  or  in  conse- 
quence of  the  condition  in  which  it  may 
leave  the  remainder  in  respect  to  conven- 
ience of  use.  If,  for  instance,  a  public 
way  is  laid  out  through  a  tract  of  land 
which  before  was  not  accessible,  and  if,  in 
consecj^uence,  it  is  given  a  front,  or  two 
fronts,  upon  the  street,  which  furnish 
valuable  and  marketable  sites  for  building 
lots,  it  may  be  that  the  value  of  that 
which  remains  is  made,  in  consequence  of 
taking  a  part,  vastly  greater  than  the 
whole  was  before,  and  that  the  owner  is 
benefited  instead  of  danmified  by  the  ap- 
propriation. Indeed,  the  great  majority 
of  streets  in  cities  and  villages  are  dedi- 
cated to  the  public  by  the  owners  of 
lands,  without  any  other  compensation, 
or  expectation  of  compensation,  than  the 
increase  in  market  value  which  is  ex- 
pected to  be  given  to  such  lands  thereby  ; 
and  this  is  very  often  the  case  with  land 
for  other  public  improvements  which  are 
supposed  to  be  of  peculiar  value  to  the 
locality  in  which  they  are  made.  But 
where,  on  the  other  hand,  a  railroad  is 
laid  out  across  a  man's  premises,  running 
between  his  house  and  his  outbuildings, 
necessitating,  perhaps,  the  removal  of 
some  of  them,  or  upon  sxich  a  grade  as  to 
render  deep  cuttings  or  high  embank- 
ments necessary,  and  thereby  greatly  in- 
creasing the  inconveniences  attending  the 
management  and  use  of  the  land,  as  well 
as  the  risks  of  accidental  injuries,  it  will 
often  happen  that  the  pecuniary  loss 
which  he  would  suffer  by  the  appropria- 
tion of  the  right  of  way  would  greatly  ex- 
ceed the  value  of  the  land  taken,  and  to 
pay  him  that  value  only  would  be  to 
make  very  inadequate  compensation." 
Cooley  Const.  Lira.  565.  See,  also,  Green 
V.  Chicago,  97  111.  370.  When  land  taken 
for  a  public  way  is  already  burdened  with 
a  private  right  of  way  and  an  incipient 
dedication  to  the  public,   the  owner  is 


entitled  to  no  more  than  nominal  dam- 
ages. Bartlett  v.  Bangor,  67  Me.  460 
(1878). 

"  Just  compensation  "  consists  in  mak- 
ing the  owner  good  by  an  equivalent  in 
money,  and  includes  not  only  the  value 
of  the  land  appropriated,  but  the  dimin- 
ished value  of  the  residue.  Bigelow  v. 
West  Wis.  Ry.  Co.,  27  Wis.  478,  487 
(1871).  The  owner  is  entitled  to  compen- 
sation for  the  injury  to  the  whole  property, 
and  not  merely  for  that  to  the  separata 
lots  over  which  the  railroad  is  to  be  built. 
Welch  V.  Milw.  &  St.  P.  Ry.  Co.,  27  Wis. 
108  ;  Driver  v.  Western  Union  R.  R.  Co., 
32  Wis.  569  (1873) ;  s.  c.  14  Am.  Rep. 
726.  In  Alabama  the  measure  of  damages 
caused  by  lowering  a  sidewalk  is  the 
difference  between  the  market  value  of 
the  lot  before  and  after  the  lowering,^ — 
the  diminution  in  value  produced  thereby. 
Montgomery  v.  Townsend,  80  Ala.  489. 
Post,  sec.  995  c,  and  note.  Post,  chap,  on 
Streets. 

The  words  in  the  act  relating  to  emi- 
nent domain,  "  which  may  damage  prop- 
erty not  actually  taken,"  relate  to  contig- 
uous lands  of  the  same  owner,  a  part  of 
which  only  are  taken,  so  that  where  the 
party  seeking  condemnation  has  not  era- 
braced  all  the  owner's  contiguous  lands 
not  actually  taken,  but  damaged,  the 
owner  may  file  a  cross  petition  and  have 
the  damages  to  the  other  lands  assessed. 
But  even  in  that  case,  the  damages  must 
be  direct  and  physical,  and  result  from  the 
taking  of  a  portion  of  his  land.  Stetson 
V.  Chicago  &  Ev.  R.  R.  Co.,  75  111.  74 
(1875).     See  supra,  sees.  587  a-587  d. 

The  phrase  in  an  act  allowing  "any 
benefit"  to  be  considered  in  estimating 
damages  to  the  land-owner,  construed  and 
limited.  Wier  v.  St.  P.  S.  &T.  F.  R.  R.  Co., 
18  Minn.  169  (1872).  Where  the  value  of 
lots  is  less  than  the  amount  a.ssessed  upon 
them  for  a  public  improvement,  their  en- 
hanced value  is  nothing  to  the  owner ; 
and  the  benefits  to  him  being  no  greater 
than  to  any  other  citizen,  the  assessment 
is  unconstitutional.  Zoeller  v.  Kellogg,  4 
Mo.  App.  163.  Such  unconstitutionality 
is  not  affected  by  the  fact  that  the  munici< 
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market  value  of  the  entire  premises,  part  of  which  is  proposed 
to  be  taken,  not  necessarily  irrespective  of  such  improvement,  but 
irrespective  of  the  causes  which  have  contributed  to  that  value ; 
then  ascertain  the  like  value  of  the  premises  in  the  condition  in 
which  they  will  be  after  the  part  is  taken,  without  deduction  for 
any  general  benefit  which  will  result  from  the  proposed  improve- 
ment, but,  unless  specially  excluded  by  positive  law,  deducting 
special  benefits  as  above  defined ;  and  the  difference  in  value,  be  it 
more  or  less  than  the  value  of  the  part  taken,  will  constitute  the 
measure  of  compensation.^     Even  without  an  express  provision  of 


pal  authority  to  assess  is  not  referable  to 
the  right  of  eminent  domain,  but  inheres 
in  the  taxing  power  aloue.  lb.  In  assess- 
ing damages  to  a  land-owner  for  land  taken 
to  widen  a  street,  the  jury  may  consider 
an  agreement  made  by  him  with  the  city, 
just  before  institution  of  the  proceeding, 
and  not  for  compromise  or  to  avoid  litiga- 
tion, to  take  a  certain  sum  for  the  strip  of 
land  required.  Springfield  r.  Schmook, 
68  ilo.  394  ;  Miss.  River  Br.  Co.  v.  Ring, 
58  Mo.  491.  In  such  proceeding,  conse- 
quential damages  are  not  to  be  regarded. 
Springfield  v  Schmook,  supra.  The  va- 
cation of  a  street,  the  use  of  which  has 
been  granted  to  a  railroad,  does  not  render 
a  city  liable  to  an  owner  of  a  lot,  which 
does  not  adjoin  the  street,  and  whose  dam- 
age is  the  same  as  that  sustained  by  all 
other  property  owners  though  greater  in 
degree.  East  St.  Louis  v.  OTlynn,  119 
111.  200, 

1  See  Sater  *,  Bnriington  k  Mt  P.  PI.  R. 
Co.,  1  Iowa,  393,  decided  under  the  Con- 
stitution of  1846.  The  rale,  as  there  laid 
down,  does  not  fulty  accord  with  that 
stated  in  the  text,  since  it  recjuires  the 
marketable  value  of  the  premises  pro- 
posed to  be  taken  to  be  ascertained  irre- 
8[>ective  of  the  proposed  improvement, 
and  does  not  distinguish  between  general 
and  special  benefits.  By  the  Iowa  Con- 
stitution of  1857,  benefits  are  excluded, 
Deaton  v.  Polk  County,  9  Iowa,  594  ; 
Israel  v.  Jewett,  29  Iowa,  475.  Other 
like  constitutional  provisions,  see  supra, 
sees.  587,  616 ;  Mills  Em.  Dom.  sees. 
149-158,  204  a;  Lewis  Em.  Dom.  sec. 
472.  Pennsylvania  rule  is  similar  to  the 
one  in  Sater  r.  Mt.  P.  PI.  R.  Co.,  supra. 
Watson  V.  Pittsburgh  &  C.  R.  R.  Co.,  37 
Pa.  St.  469  ;  Pennsylvania  R.  R.  Co. 
VOL.  II.  —  6 


V.  Heister,  8  Pa.  St.  445  ;  Homstein  v. 
Atl.  &  Gt.  W.  R.  R.,  51  Pa.  St.  87  ; 
Harrisburg  k  Pot.  R.  R.  Co.  r.  Moore,  4 
W.  N.  C.  537  (1877)  ;  Philadelphia  v. 
Linnard,  97  Pa.  St.  242.  As  to  general 
and  special  benefits.  Little  Miami  R.  R. 
Co.  V.  Collett,  6  Ohio  St.  182  (1856) ; 
Cleveland  k  P.  R.  R.  Co.  r.  Ball,  6  Ohio, 
St.  568  ;  State  v.  Digby,  5  Blackf.  (Ind.) 
543  ;  Robbins  r.  Milw.  &  H.  R.  R.  Co., 
6  Wis.  636  ;  Hornstein  v.  Atl.  k  Gt.  W. 
R.  R.  Co.,  51  Pa.  St.  87  ;  Wootlfolk  r. 
Nashville  k  C.  R.  R.  Co.,  2  Swan  (Tenn. ), 
422  ;  Mclntire  v.  State,  5  Blackf.  (Ind.) 
384  ;  Ind.  Central  R.  R.  Co.  ».  Hunter, 
8  Ind.  74;  Vanblaricum  r.  State,  7  Blackf. 
(Ind.)  209  ;  McMahon  v.  Cine.  &  C.  S.  L. 
R.  R.  Co.,  5  Ind.  413  ;  Isora  c.  RaUroad 
Co.,  36  Miss.  300  ;  Pacific  R.  R.  Co.  ». 
Chrystal,  25  Mo.  544  ;  Newby  r.  Platte 
County,  ?5  Mo.  258  ;  Sutton's  Heirs  r. 
Louisville,  5  Dana  (Ky.),  28  ;  Jacob  v. 
Louisville,  9  Dana  (Ky.),  114  ;  Arnold  v. 
Cov.  &  Cine.  Br.  Co.,  1  Duvall  (Ky.), 
372;  Robinson  v.  Robinson,  Jb.  162; 
Shipley  v.  Bait.  &  P.  R.  R.  Co.,  34  Md. 
336  (1871).  In  Mississippi  even  incidental 
benefits  cannot  be  set  off  against  incidental 
damages.  New  Orleans,  J.  &  Gt.  N.  R.  R. 
Co.  V.  Moye,  39  Miss.  374  (1860).  In 
Georgia  benefits  are  excluded.  Savannah 
V.  Hartridge,  37  Ga.  113  (1867).  Rule  in 
Minnesota  when  land  is  taken  by  rail- 
way company.  Curtis  v.  St.  Paul,  S. 
k  t.  F.  R.  R.  Co.,  20  Minn.  28  (1873), 
and  cases  cited.  Rule  in  Missouri  is,  the 
reasonable  value  of  the  land  taken. 
Jamison  r.  Springfield,  53  Mo.  224(1873). 
California,  no  benefits.  Ventura  County 
V.  Thompson,  51  Cal.  577.  Rule  in  Kaii- 
sas :  For  the  purpose  of  reducing  damages, 
all  conveniences  and  beneJUs  accruing  can- 
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law  requiring  that  there  shall  be  no  deduction  for  benefits,  it  seems 
to  the  author  unjust  to  require  that  the  value  of  the  land  shall  be 


not  be  considered,  but  only  such  as  are  a 
direct  and  special  benefit  to  the  owner 
and  his  land,  and  such  as  are  the  direct, 
certain,  and  proximate  result  of  the 
establishment  of  the  road,  not  benefits 
received  by  him  in  common  with  the  whole 
community.  Eoberts  v.  Brown  Co.  Com- 
m'rs,  21  Kan.  247  ;  Pottawatomie  Co. 
Comm'rs  ».  Sullivan,  17  Kan.  58.  In 
Massachusetts,  upon  an  assessment  of 
damages  for  land  taken  to  widen  a  street, 
a  benefit  to  be  deducted  may  be  direct 
and  special,  although  other  estates  on 
the  same  street,  similarly  situated,  are 
similarly  benefited.  Cross  v.  Plymouth 
County,  125  Mass.  557.  On  a  petition 
for  damages  to  the  abutters  from  raising 
the  grade  of  the  street,  benefits  derived 
from  the  situation  of  the  petitioner's  lands 
as  to  the  street  are  direct  and  special, 
and  may  be  set  off,  although  common  to 
all  the  property  on  the  street.  Donovan 
r.  Springfield,  125  Mass.  371.  Benefits 
classified.  Upham  v.  Worcester,  113  Mass. 
97. 

The  opinion  of  Ranney,  J.,  in  Giesy 
V.  Cine.  W.  &  Z.  R.  K.  Co.,  4  Ohio  St. 
308  (1854),  contains  an  able  exposition  of 
the  principles  upon  which  damages  should 
be  assessed  under  the  Constitution  of 
Ohio,  which  contains  a  provision  that 
the  "  compensation  shall  be  assessed  by 
a  jury,  without  deduction  for  benefits  to 
any  property  of  the  owner."  In  the 
course  of  his  opinion  he  says  :  "  Whether 
property  is  appropriated  directly  by  the 
public  or  through  the  intervention  of 
a  corporation,  the  owner  is  entitled  to 
receive  its  fair  market  value  at  the  time 
it  is  taken,  —  as  much  as  he  might  fairly 
expect  to  be  able  to  sell  it  to  others  for, 
if  it  was  not  taken  ;  and  this  amount  is 
not  to  be  increased  from  the  necessity  of 
the  public  or  the  corporation  to  have  it, 
on  the  one  hand,  nor  diminished  from 
any  necessity  of  the  owner  to  dispose  of 
it  on  the  other.  It  is  to  be  valued  pre- 
cisely as  it  would  be  appraised  for  sale 
upon  execution,  or  by  an  executor  or 
guarijian,  and  without  any  regard  to  the 
external  causes  that  maj'  have  contrib- 
uted to  make  up  its  present  value.     The 


jury  are  not  required  to  consider  how 
much,  nor  permitted  to  make  any  use  of 
the  fact  that  it  may  have  been  increased 
in  value  by  the  proposal  or  construction 
of  the  work  for  which  it  is  taken.  To 
allow  this  to  be  done  would  not  only  be 
unjust,  but  would  eff'ect  a  partial  revival 
of  the  very  abuse  which  it  was  a  leading 
purpose  of  these  constitutional  provisions 
to  correct.  It  would  be  unjust,  because 
it  establishes  for  a  corporation  what  is 
done  for  no  one  else,  —  a  sort  of  right  in 
the  property  of  others  to  the  reflected 
benefits  of  its  improvement,  itself  sub- 
mitting to  no  reciprocity  by  affording 
others  a  compensation  for  the  effect  of 
their  improvements  upon  the  property  of 
the  corporation.  And  it  is  doubly  un- 
just, where,  as  must  very  often  happen, 
the  increase  in  value  accrued  to  the  ben- 
efit of  a  former  owner,  and  has  been 
bought  and  paid  for  by  the  present  holder, 
from  whom  the  property  is  taken  at  a 
diminished  price."  In  a  proceeding  to 
condemn  a  right  of  way  for  a  railroad 
through  a  tract  of  land,  the  jury  should 
assess  the  compensation  due  the  owner 
for  the  land  to  be  appropriated,  irrespec- 
tive of  benefits,  and  also  his  damages  by 
reason  of  the  diminished  value  of  the 
remainder  of  the  tract,  in  consequence 
of  such  appropriation.  In  ascertaining 
these  amounts,  the  jury  are  to  take  into 
consideration  the  real  value  of  the  land 
taken,  and  the  diminished  value  to  the 
remainder,  and  may  for  that  purpose 
take  into  account,  not  only  the  purposes 
to  which  the  land  has  been  or  is  applied, 
but  any  other  beneficial  purpose  to  which 
it  may  be  applied,  which  would  affect 
the  amount  of  compensation  of  damages. 
Cine.  &  Spr.  Ry.  Co.  v.  Longworth,  30 
Ohio  St.  108  (1876).  So,  in  Somerville 
&  E.  R.  R.  Co.  V.  Doughty,  22  N.  J.  L. 
495  (1850),  the  Supreme  Court  of  New 
Jersey  expresses  its  opinion  to  be,  that  in 
estimating  the  value  of  land  taken  for  the 
purpose  of  a  public  improvement  the  pres- 
ent value  of  the  lands,  not  at  a  forced 
sale,  but  at  a  sale  which  a  prudent  holder 
would  make  if  he  had  the  power  to  choose 
his  own  time  and  terms,  is  to  be  given. 
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ascertained  irrespective  of  those  general  benefits  which  are  common 
to  all  land  in  the  vicinity,  and  which  arise  out  of  the  proposed 
improvement.  And  the  rule  held  by  some  courts,  that  these 
benefits  shall  be  excluded  in  ascertaining  the  value  of  the  whole 
land  in  the  first  instance,  and  then  allowing  to  be  deducted  from 
this  sum  the  value  of  the  remaining  portion  after  the  improvement 
is  made,  is  still  more  indefensible,  and  it  was  the  general  convic- 
tion of  the  injustice  of  such  a  rule  that  has  led  to  so  many  con- 
stitutional provisions  and  legislative  enactments  prohibiting  the 
land-owner  from  being  charged  with  benefits.  But  for  benefits, 
direct  and  special  to  him,  he  should  be  charged  in  making  the 
estimate  of  the  amount  to  which  he  is  justly  entitled,  unless, 
by  the  Constitution  or  statute,  even  such  benefits  are  not  to  be 
considered.^ 


In  the  case  of  Paul  v.  Newark,  at  the 
Essex  (N.  J.)  Supreme  Court  circuit, 
Depue,  J.,  held  that  a  house  wholly  vAthin 
the  line  of  the  proposed  street  must  (if  the 
owner  so  wishes)  be  taken  and  paid  for 
in  full  by  the  city,  and  the  city  cannot 
compel  him  to  move  it  by  merely  paying 
costs  of  removal  and  restoration,  even  al- 
though the  owner  has  immediately  ad- 
jacent land,  sufficient  to  accommodate 
the  house.  When  statutes  provide  for 
taking  "  lands,"  the  word  is  used  in  its 
broad  signification,  and  includes  all 
things  affixed  to  lands.  In  Meyer  v. 
Newark,  where  only  a  part  (about  one 
half)  of  a  house  was  within  the  lines  of 
proposed  street,  the  question  was  left  for 
review  before  the  court  in  banc,  whether 
the  city  was  compelled  to  take  the  whole, 
or  merely  to  pay  for  the  damages  inci- 
dent to  the  destruction  of  the  half  of  the 
house.  The  court,  however,  strongly  in- 
timated that  in  cases  where  the  house 
was  not  entirely  destroyed,  it  was  only 
necessary  to  pay  damages  sufficient  to 
compensate  the  owner,  and  the  whole 
need  not  be  taken  or  paid  for.  lb.  ;  6  Am. 
Law  Review,  576,  from  which  the  above 
is  extracted.  Compensation  for  buildings 
upon  the  lands  taken.  Schuchardt  v.  New 
York,  53  N.  Y.  202  (1873)  ;  Portland  v. 
Lee  Sam,  7  Oreg.  397;  Portland  v.  Eamm, 
10  Oreg.  383. 

Measure  of  compensation  to  lessor  and 
to  lessee.  Dyer  v.  Wightman,  66  Pa.  St. 
425  (1870).     A  purchaser  of  land  through 


which  a  public  sewer  had  been  previously 
built,  without  right,  can  recover  damages 
in  respect  to  it,  only  for  such  injuries  as 
have  resulted  to  the  land  since  his  pur- 
chase. Alexander  v.  District  of  Columbia, 
3  Mackey,  192.  In  Vermont,  it  is  held 
that  commissioners  to  appraise  damages 
for  taking  land  for  a  sewer  can  make 
award  only  for  the  actual  taking  of  the 
land,  and  cannot  include  consequential 
damages,  —  as  for  a  nuisance  caused  by  the 
discharge  of  sewage.  Stewart  v.  Butland, 
58  Vt.  12, 

1  "  The  question  of  damages  is  to  be  de- 
termined with  reference  to  special  benefits 
to  property  not  taken.  Village  of  Hyde 
Park  V.  Dunham,  85  111.  569.  Any  mere 
general  and  public  benefit,  or  increase  of 
value  received  by  the  land,  in  common 
with  other  lands  in  the  neighborhood,  is 
not  to  be  taken  into  consideration  in  es- 
timating compensation.  Page  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.,  70  111.  324."  Per 
Magruder,  J.,  in  Hyde  Park  v.  Washing- 
ton Ice  Co.,  117  111.  233.  Supra,  sees. 
617,  618,  and  notes.  In  estimating  the 
damage  done  to  private  property  by  a  pub- 
lic improvement,  evidence  to  show  that  the 
improvement,  when  completed,  was  a 
nuisance  and  a  continuing  damage  to  the 
property  is  not  admissible  ;  the  owner 
has  a  separate  right  of  action  therefor. 
Badger  v.  Boston,  130  Mass.  170  (con- 
structing a  public  urinal).  See,  also, 
Eames  v.  New  Engl.  Worsted  Co.,  11 
Met.  570  ;  Staple  v.  Spring,  10  Mass.  72. 
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Measure  of  damages  for  land  taken  for  Park  Comm'rs,  117  U.  S.  379  (1885),  ap- 

puhlic  park  by  right  of  eminent  domain  :  proving  rule  of  damages  in  Cook  v.  South 

Evidence  is  not  admissible  to  show  prices  Park  Comm'rs,    61   111.    115    (1871),   by 

at    which  lands  adjoining  the  proposed  which   the  value  of  the   land   is  to   be 

park  were  sold  after  the  boundaries  of  the  estimated  as  of  the  date  of  the  condem* 

Dark  had  been  determined.    KeiT  v.  South  nation. 
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CHAPTEPw  X\U. 

DEDICATION. 

§  626  (489).  This  chapter  will  treat  of  the  doctrine  of  the  dedi- 
cation of  land  to  public  uses,  so  far  as  relates  to  municipalities, 
under  the  following  arrangement:  — 

1.  Importance  of  the  Doctrine  of  Dedication  —  sec  627. 

2.  Statutory  and  Common-Law  Dedications  —  sees.  628,  629. 

3.  Common-Law  Dedication — Bationale  smd  Eequisites  —  sees. 
630-632. 

4.  Extent  of  Dedication  as  respects  the  Donor  —  sees.  633,  634 
6.  Who  may  dedicate  —  Intent  —  How  established  —  sees.  635, 

636. 

6.  Effect  of  Long  User  and  Acquiescence  —  sees.  637-639. 

7.  Effect  of  Platting  and  Sale  of  Lots  —  sees.  640,  641. 

8.  Acceptance  by  the  Public  —  When  and  for  What  Purpose 
Necessary  —  sec.  642. 

9.  Dedication  of  Public  Squares  and  Their  Uses  —  sees.  643- 
647. 

10.  Dedications  for  Other  Purposes  —  sees.  648,  649. 

11.  Alienation  and  Change  of  Use  —  sees.  650-652. 

12.  Eeverter  —  Misuser  —  Eemedy  —  sec.  653. 

Importance  of  the  Doctrine  of  Dedication, 

§  627  (490).  Dedication  founded  in  Public  Convenience.  —  That 
property  may  he  dedicated  to  public  use  is  a  well-established  principle 
of  our  jurisprudence.  At  common  law  a  definite  and  certain  grantee 
is  necessary  to  take  lands  by  grant  or  conveyance,  and  hence  a 
grant  or  conveyance  to  the  general  public  could  not  take  effect.^ 
The  law  meets  this  difficulty  by  the  doctrine  of  dedication,  which 
recognizes  the  rights  of  the  public  thus  acquired  by  estopping  the 
dedicator  from  disputing  them.  The  principle  is  founded  in  public 
convenience,  and  has  been  sanctioned  by  long  experience.  Indeed, 
without  such  a  principle,  it  would  be  difficult,  if  not  impracticable, 
for  society  to  enjoy  those  advantages  which  belong  to  a  state  of 

1  Ante.  sec.  560  ;  infra,  sec.  631. 
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advanced  civilization,  and  which  are  essential  to  its  accommodation. 
The  importance  of  this  doctrine  may  not  always  be  appreciated,  but 
we  are  in  a  great  degree  dependeiit  on  it  for  highways  and  streets, 
and  for  the  grounds  appropriated  as  places  of  amusement  or  of 
public  business  which  are  found  in  all  our  towns,  and  especially  in 
our  populous  cities.^  The  subject  is,  therefore,  one  which  falls 
within  the  scope  of  the  present  work,  and  we  have  endeavored  to 
present  its  leading  doctrines  with  care  and  adequate  fulness. 

StaUitory  and  Common-Law  Dedications. 

§  628  (491).  Classes  of  Dedication.  —  Dedications  of  land  to 
public  uses  are  divisible  into  two  classes  :  1.  Statutory  Dedications  ; 
2.  Common-Law  Dedications.  Statutory  dedications  are  made,  and 
it  has  been  decided,  can  be  made,  only  by  pursuing  substantially  the 
course  prescribed  by  the  particular  statute.  Thus,  if  the  statute  re- 
quires that  the  map  or  plat  describing  the  streets,  alleys,  commons, 
or  other  public  grounds,  shall  be  acknowledged  before  it  is  recorded, 
an  acknowledgment  is  essential  to  a  valid  and  effective  dedication 
under  the  statute.^     The  effect  of  a  dedication  under  the  statute  is 


1  Per  McLean,  J.,  in  New  Orleans  v. 
United  States,  10  Pet.  662,  712  (1836). 
Infra,  sec.  631.  As  to  tlie  forums  and 
public  places  in  Ancient  Rome,  see  ante, 
chap.  i.  sec.  3  a. 

Dedication  is  "the  act  of  devoting  or 
giving  property  for  some  proper  object, 
and  in  such  a  manner  as  to  conclude  the 
owner."  Beardsley,  J.,  Hunter  v.  Sandy 
HillTrs.,  6  Hill  (N.  Y.),  407,  411  (1844). 
See  Dovaston  v.  Payne,  2  Smith  Lead.  Cas. 
142,  and  notes,  for  a  general  view  of  the 
law  of  dedication.  There  is  an  excellent 
view  of  the  subject  in  Angell  on  High- 
ways, chap.  iii.  See,  also,  chapters  on 
Property  and  Eminent  Domain,  ante,  and 
chapter  on  Streets,  post. 

2  Wisby  V.  Bonte,  19  Ohio  St.  238  ; 
Fulton  V.  Mehrenfeld,  8  Ohio  St.  440 
(1858),  questioning  the  grounds  of  prior 
decision  in  Morris  v.  Bowers,  Wright 
(Ohio),  750;  "Williams  v.  First  Presb. 
Soc.  in  Cine,  1  Ohio  St,  478  ;  Winona  r. 
Huff,  11  Minn.  119  (1866)  ;  Baker  v.  St. 
Paul,  8  Minn.  491  (1863)  ;  Schurmeier  v. 
St.  Paul  &  Pac.  R.  R.  Co.,  10  Minn. 
82  (1865),  affirmed  in  Supreme  Court,  7 
Wall.  272  (1868) ;  State  v.  Hill,  10  Ind. 
819  (1858)  ;  Hays  v.  State,  8  Ind.  425; 


Noyes  v.  Ward,  19  Conn.  250  (1848)  ;  Des 
Moines  v.  Hall,  24  Iowa,  234  (1868).  See 
Ragan  v.  McCoy  (requisites  of  acknowl- 
edgment), 29  Mo.  356  (1860)  ;  Detroit  v. 
Det.  &  Milw.  R.  R.  Co.,  23  Mich.  173 
(1871)  ;  Baker  v.  Johnston,  21  Mich.  319 
(1870).  If  the  plat  as  recorded,  pursuant 
to  a  statute  requiring  it,  contains  enough 
to  show  that  it  was  intended  by  the  owner 
to  be  a  dedication  under  the  statute,  it 
would  seem  to  the  author  to  be  right, 
notwithstanding  a  defective  acknowledg- 
ment, or  the  like,  to  hold  the  proprietor 
estopped  to  make  the  objection  that  he 
did  not  comply  with  the  statute.  Sea 
Hurley  v.  Boom  Co.,  34  Minn.  143  ;  Geb- 
hardt  v.  Reeves,  75  111.  301  (1874).  Other 
considerations  would  apply  where  stat- 
utory requirements  for  the  benefit  of  the 
public  are  not  observed  by  the  dedicator. 
Authentication  of  town  plats  and  maps, 
nature  of  evidence  necessary,  &c.,  effect 
of  unrecorded  map,  &c.,  see  Common- 
wealth V.  Alburger,  1  Wha«t.  (Pa.)  469  ; 
Riddle's  Lessee  v,  Shippen,  1  Dallas,  19  ; 
Franey  v.  Miller,  11  Pa.  St.  434  ;  Com- 
monwealth V.  Wood,  10  Pa.  St.  93  ;  Baird 
V.  Rice,  63  Pa.  St.  489  (1871)  ;  Winona 
V.  Huff,  11  Minn.  119  ;  Ragan  v.  McCoy, 
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often  declared.  Thus,  if  it  be  provided  by  statute  that  the  map  or 
plat  "  when  so  made  and  recorded,  shall  be  deemed  to  be  a  sufficient 
conveyance  to  vest  the  fee  in  the  county  in  which  such  town  lies,"  this 
dispenses  with  any  assent  or  acceptance  on  the  part  of  the  public, 
and  in  this  respect  differs  from  a  common-law  dedication.^  It  dif- 
fers, also,  in  the  mode  of  operation,  since  by  the  language  above 
quoted  the  estate  vests  in  the  public  by  conveyance  or  grunt,  whereas, 
at  common  law,  a  dedication  to  public  uses,  in  cases  where  there  is 
no  express  grant  to  a  grantee  upon  consideration,  operates  by  way 
of  an  estoppel  in  pais  of  the  owner,  rather  than  by  grant  or  the 
transfer  of  an  interest  in  the  land.^  It  should  be  remarked,  hou- 
ever,  that  an  incomplete  or  defective  statutory  dedication  will,  when 
accepted  by  the  puhlic,  or  when  rights  are  acquired  under  it  by  third 
persons,  operate  in  favor  of  the  public  and  of  such  persons  respec- 
tively, as  a  common-law  dedication  by  the  owner.^ 


29  Mo.  356  ;  Chicago,  B.  &  Q.  R.  R.  Co. 
V.  Banker,  44  111.  2(5  ;  Gebhardt  v.  Reeves, 
75  111.  301  ;  United  States  v.  Chicago,  7 
How.  185  ;  Gosselin  v.  Chicago,  103  111. 
623  (effect  of  acknowledgment  by  an 
attorney  in  fact).  AiUe,  sec.  185,  note; 
post,  sec.  640,  note. 

Requirement  that  plat  he  recorded. 
Strong  V.  Darling,  9  Ohio,  201  ;  Pang- 
born  V.  Westlake,  36  Iowa,  546  (1873)  ; 
8.  c.  7  West.  Jurist,  420,  and  cases  cited 
by  Cole,  J. 

1  Fulton  r.  Mehrenfeld,  8  Ohio  St. 
440  ;  Brown  v.  Manning,  6  Ohio,  298, 
304  (1834)  ;  Baker  v.  St.  Paul,  8  Minn. 
491,  493,  note  remarks  of  Flandrau,  J.  ; 
Ragan  v.  McCoy,  29  Mo.  356 ;  "Wisby  v. 
Bonte,  19  Ohio  St  238.  See  People  v. 
Jones,  6  Mich.  176  ;  Jacksonville  v.  Jack- 
sonville Ry.  Co.,  67  ni.  540  (1873)  ; 
Mytton  V.  Duck,  26  Up.  Can.  Q.  B.  61; 
Harr.  Munic.  Man.  (5th  ed.)  481.  "  The 
difference  between  a  statutory  and  a  com- 
mon-lair dedication  [under  the  statutes 
of  Ulinais]  is,  that  the  one  vests  the  legal 
title  to  the  ground  set  apart  for  public  pur- 
poses in  the  municipal  corporation,  in  trust 
for  the  public,  while  the  other  leaves  the 
legal  title  in  the  original  owner,  charged, 
however,  with  the  same  rights  and  int«r- 
ests  in  the  public  which  it  would  have  if 
the  fee  was  in  the  corporation."  Per 
Sheldon,  J.,  in  Chicago,  R.  I.  &  Pac.  R.  R. 
Co.  V.  Joliet,  79  111.  25.  See,  also,  May- 
Wood  Co.  V.  May  wood,  118  111.  61.    As  to 


effect  of  the  legal  title  being  in  tha 
one  or  the  other,  see  chapter  on  Streets, 
post;  infra,  sec.  631,  note.  In  Illinois,  a 
statutory  dedication  vests  the  legal  title  to 
streets  in  the  city  in  trust  for  public  uses 
as  streets,  while  a  common-law  dedication 
leaves  it  in  the  owner,  but  subject  to  the 
public  uses  of  streets.  Gosselin  v.  Chi- 
cago, 103  111.  623  ;  Zinc  Co.  v.  La  Salle, 
117  111.  411  (1886). 

2  Per  Sican,  J.,  Fulton  v.  Mehrenfeld, 
8  Ohio  St.  p.  444,  supra;  Cincinnati  v. 
White,  6  Pet.  (U.  S.)  431;  Pawlet  v. 
Clark,  9  Cranch,  292  ;  Hunter  r.  Sandy 
Hill  Trs.,  6  Hill  (N.  Y.),  407  ;  Curtis  v. 
Keesler,  14  Barb.  (N.  Y.)  521  ;  Brown  v. 
Manning,  6  Ohio,  298,  303,  and  cases 
cited  ;  Cincinnati's  Lessees  v.  Hamilton 
Co.  Comm'rs,  &c.,  7  Ohio,  Pt.  1,  88  ;  lb. 
217  ;  Schumieier  r.  St.  Paul  &  Pac.  R.  R. 
Co.,  10  Minn.  82,  104  ;  Cook  v.  Harris, 
61  N.  Y.  448  ;  Zinc.  Co.  v.  La  Salle  (city 
of),  117  IlL  411  (18S6),  where  the  effect 
of  a  statutory  dedication  is  fully  consid- 
ered ;  Reid  v.  Board  of  Education,  73 
Mo.  295  ;  infra,  sec.  640,  and  note. 

3  8  Ohio  St.  440,  supra;  Baker  r. 
Johnston,  21  Mich.  319  (1870)  ;  infra, 
sec.  633,  note  ;  Hurley  v.  Boom  Co.,  34 
Minn.  14.3.  Equitable  owner  may  dedicate, 
and  trustee  holding  the  mere  naked  legal 
title  is  bound  to  respect  it.  "Williams  r. 
First  Presb.  Church,  1  Ohio  St.  478  ; 
Baker  r.  St  Paul,  8  Minn.  491  ;  Hannibal 
I'.  Draper,  15  Mo.  638  ;  Ragan  v.  McCoy,. 
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§  629  (492).  Extent  of  Dedication.  —  Although  the  effect  of  a 
statutory  dedication  may  be  to  grant  the  fee  of  the  streets  to  the 
corporation  in  trust  for  the  public  uses,  yet,  unless  prohibited  by 
statute,  the  proprietor,  in  laying  out  a  town  or  addition,,  may  grant 
the  easement  simpbjy  and  reserve  the  minerals  therein.^     But  such 


29  Mo.  356,  366  (1860)  ;  Johnstone  r, 
Scott,  11  Mich.  232;  Doe  v.  Attica,  7 
lud.  641  (1856)  ;  Dover  Trs.  v.  Fox,  9  B. 
Men.  (Ky.)  200;  Banks  v.  Ogden,  2 
Wall.  57  ;  Sargeant's  Heirs  v.  Ind.  State 
Bank,  4  McLean,  339 ;  12  How.  371. 
*  *  The  authorities  show  that  dedications 
have  been  established  in  every  conceivable 
way  by  which  the  intention  of  the  party 
could  be  manifested."  Per  Breese,  J.,  in 
Waugh  V.  Leech,  28  111.  488  (1862); 
Alvord  V.  Asliley,  17  111.  363  ;  Dunion  v. 
People,  lb.  416  ;  ^laywood  Co.  v.  May- 
wood,  118  111.  61 ;  Waltman  v.  Rund, 
109  Ind.  366.  Thus,  the  making  and  re- 
cording of  a  toicn  plat  is  evidence  of  the 
highest  character  of  the  dedication  of  the 
streets  and  alleys  marked  upon  it.  Waugh 
I  Leech,  supra ;  Godfrey  v.  Alton,  12 
111.  29  ;  Belleville  v.  Stookey,  23  111.  441. 
An  unsigned  and  unacknowledged  plat, 
recorded  and  acted  on,  held  to  be  effectual 
as  a  common-law  dedication  (Field  v.  Carr, 
59  111.  198  (1871),  while  in  Indiana  it  is 
held  that  a  plat  not  signed  by  the  owner 
and  not  acknowledged  as  required  by  law 
la  not  entitled  to  record  ;  and  if  it  be 
recorded,  the  record  is  a  nullity.  Taylor  r. 
Fort  Wayne,  47  Ind.  274  (1874).  Uncon- 
ditional dedication  on  recorded  town  plat 
(recognized  by  the  city  charter)  of  land  as 
a  "public  levee"  or  landing  place,  held 
effectual  without  any  specific  fonnal  ac- 
ceptance of  such  levee  ;  and  it  was  further 
held  that  user  was  not  essential  to  main- 
tain or  continue  the  rights  of  the  public, 
and  it  was  considered  doubtful  whether 
the  public  rights  could  be  lost  by  adverse 
occupation.  Coffin  v.  Portland,  11  Saw. 
C.  C.  R.  600  (1886)  ;  s.  c.  27  Fed.  Rep. 
412,  Deady,  J.  Compare  Portland  &  W. 
V.  R.  R.  Co.  17.  Portland,  14  Oreg.  188. 
I.ifra,  sec.  649,  note  ;  San  Leandro  p. 
Le  Breton  ("Court  Square")  72  Cal.  170 
(1887);  s.  c.  13  Pac.  Rep.  405, 

Unvler  the  statutes  of  Kansas,  the  ex- 
ecution and  recording  of  a  pUit  of  a  city  or 
tovm  conveys  to   the   county  the  fee   of 


such  parcels  of  land  as  are  therein  ex- 
pressed, named,  or  intended  for  public 
use,  in  trust  and  for  the  uses  therein 
named,  expressed  or  intended,  and  for  no 
other  use  or  purpose,  and  a  subsequent 
conveyance  of  land  thus  dedicated  to  pub- 
lic uses  by  the  proprietor  of  the  city, 
town,  or  addition,  to  the  county  does  not 
destroy  the  trust  created  by  the  execution 
and  recording  of  the  plat.  Franklin  Co. 
Coram'rs  v.  Lathrop,  9  Kan.  453  (1872)  ; 
infra,  sec.  629,  note. 

By  the  making  and  recording  of  a  town 
plat,  under  the  statutes  of  Indiana  on 
that  subject,  the  designation  of  streets, 
lanes,  and  alleys  on  the  plat  gives  to  the 
public  only  an  easemeni  therein  for  such 
use  as  the  public  have  a  right  to  make  of 
them  ;  but  the  fee  simple  remains  in  the 
proprietor.  Cox  v.  Louisville,  N.  A.  k  C. 
R.  R.  Co.,  48  Ind.  178  (1874).  Construc- 
tion of  Missouri  statute.  Price  v.  Thomp- 
son (as to  "park"),  48  Mo.  363  ;  Ruther- 
ford V.  Taylor  (rights  of  adjoining  owners), 
38  Mo.  315. 

^  Dubuque  V.  Benson,  23  Iowa,  248 
(1867).  See  Noyes  v.  Ward,  19  Conn. 
250  (1848);  Manly  v.  Gibson,  13  111.  312  ; 
Peck  V.  Prov.  Steam  Engine  Co.,  8  R.  I. 
3.53  (1866).  Words  on  the  plat  "The 
streets  are  dedicated  for  street  purposes, 
and  those  only,"  held  to  give  the  public 
only  an  easement,  and  that  subterraneous 
mines  were  reserved.  23  Iowa,  248,  supra. 
Under  statute  of  Illinois.  '  Zinc  Co.  v.  L» 
Salle  (right  of  abutter  to  mine),  117  111. 
411  (1886).  Right  of  city  to  remove  soil, 
gravel,  &e.  Post,  sec.  687  et  scq.  Dedi- 
cator may  limit  duration  (Antones  r. 
Eslava's  Heirs,  9  Port.  (Ala.)  527),  or 
make  a  qualified  dedication,  that  is,  pre- 
scribe or  limit  the  niiture  and  extent  of 
the  use  to  which  the  property  may  be  sub- 
ject, as  for  a  "common,"  "  public  square," 
"landing  place,"  "  markets,"  &c.  Niag- 
ara Falls  Susp.  Br.  Co.  v.  Bachman,  66 
N.  Y.  261  (1876).  Infra,  sec.  648  ;  Tyler 
V.  Sturdy  ("foot-way"),  108  Mass.  196; 
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proprietor  cannot  confer  upon  a  county  or  extraneous  corporation 
the  control  of  streets  in  a  city,  and  thus  deprive  the  proper  rouni- 
cipal  corporation  of  the  control  given  to  it  by  law.^  A  dedication 
may  be   made   in  prcesenti,  to   be   carried  into    effect  in  futuro? 


Trustees  v.  Hoboken,  33  N.  J.  L.  13  ; 
Hoboken  Imp.  Co.  v.  Hoboken,  36  N.  J. 
L.  540  ;  Hoboken  v.  Pa.  R.  R.  Co.,  124 
U.  S.  (556,  681  (1887),  distinguishiug 
preceding  case  ;  De  Witt  v.  Ithaca,  15 
Hun,  568  ;  Moraut  v.  Chamberlin,  6  H. 
&  N.  541.     Infra,  sec.  634. 

Dedication  of  ordinary  highways  gives 
the  public  an  easement  of  passage  only,  all 
other  rights  remaining  with  the  dedicator. 
The  owner  who  dedicates  to  the  public  use 
as  a  highway  a  portion  of  his  land  parts 
with  no  other  right  than  the  right  of  pas- 
sage to  the  public  over  the  land  so  dedi- 
cated, and  may  exercise  all  other  rights  of 
ownership  not  inconsistent  therewith.  St. 
Mary's,  Newingtou,  v.  Jacobs,  L.  R.  7  Q. 
B.  C.  53.  There  may  be  a  dedication  to 
the  public  of  a  right  of  way,  such  as  a 
footpath  across  a  field,  subject  to  the  right 
of  the  owner  of  the  soil  to  plough  it  up 
in  due  course  of  husbandry,  and  destroy 
all  trace  of  it  for  the  time.  Mercer  v. 
Woodgate,  L.  R.  5  Q.  B.  C.  26  ;  Arnold 
V.  Blaker,  L.  R.  6  Q.  B.  C.  433  ;  Arnold 
V.  Holbrook,  L.  R.  8  Q.  B.  C.  96.  A  deed 
executed  by  the  owner  of  the  land  abut- 
ting on  a  lane  in  which  the  limits  of  the 
lane  were  given  may  be  referred  to  for 
the  purpose  of  ascertaining  the  width  of 
the  lane.  The  Queen  v.  Donaldson,  24  Up. 
Can.  C.  P.  148.  An  owner  who  clears 
open  a  passage  through  his  land  and 
neither  marks  by  any  visible  distinction 
nor  excludes  persons  from  passing  through 
his  land  by  positive  prohibition,  shall  be 
presumed  to  have  dedicated  it  to  the  pub- 
lic. Rex  V.  Lloyd,  1  Camp.  260.  But 
an  obstruction,  such  as  a  gate-post  or 
chains,  may  be  looked  upon  as  evincing  a 
contrary  intention.  Roberts  v.  Karr,  1 
Camp.  262  n ;  Lethbridge  v.  "Winter,  76. 
263  n;  "Woodyer  r.  Hadden,  5  Taunt.  126; 
Rex  V.  St.  Benedict  Par.,  4  B.  &  Aid.  447  ; 
Rex  V.  Leake,  5  B.  &  Ad.  469  ;  Marquis 
of  Stafford  v.  Coyney,  7  B.  &  C.  257  ; 
Barraclough  v.  Johnson,  8  A.  &  E.  99  ; 
Poole  V.  Huskinson,  11  M.  &  W.  827  ; 
Pryor  v.   Pryor,   26    L.   T.   N.   s.   758  ; 


Healey  v.  Corp.  of  Batley,  L.  R.  19  Eq. 
375  ;  Commonwealth  v.  Newbury,  2  Pick. 
(Mass.)  51  ;  Proctor  v.  Lewiston,  25  111. 
153.  But  it  is  not  conclusive.  Johnston 
V.  Boyle,  8  Up.  Can.  Q.  B.  142  ;  Davies  v. 
Stephens,  7  C.  &  P.  570  ;  Beveridge  v. 
Creelman,  42  Up.  Can.  Q.  B.  29.  A  high- 
w-ay  may  be  dedicated  to  the  public  sub- 
ject to  a  pre-existing  right  of  tiser  by  the 
occupiers  of  adjoining  land  for  the  purpose 
of  depositing  goods  thereon,  Morant  v. 
Chamberlin,  6  H.  &  N.  541.  Where  an 
erection  or  excavation  exists  upon  land, 
and  the  land  on  which  it  exists  or  to  which 
it  is  contiguous  is  dedicated  to  the  public, 
it  is  dedicated  subject  to  the  inconven- 
ience or  risk  arising  from  the  existing 
state  of  things.     Fisher  v.  Prowse,  2  Best 

6  S.  770  ;  Bobbins  v.  Jones,  15  C.  B. 
N.  8.  221 ;  Le  Neve  v.  Mile  End  Old 
Town,  8  E.  &  B.  1054  ;  Harr.  Munic. 
Man.  (5th  ed.)  483,  484.  As  to  extent  of 
dedication,  see  infra,  sees.  633,  and  note, 
644  et  seq. 

1  Derby  v.  Ailing,  40  Conn.  410  (1873). 

2  Des  Moines  v.  Hall,  24  Iowa,  234, 
241  (1868).  In  this  last  case,  construing 
the  Iowa  statute,  it  was  held  {Cole,  J., 
dissenting)  that  the  laying  off  and  record- 
ing a  town  plat  or  an  addition  thereto, 
under  the  code,  had  the  effect  to  vest  in 
the  corporation  the  fee  simple  title  to,  and 
exclusive  right  of  dominion  over  the 
streets  and  alleys  thus  dedicated  to  the 
public  use  ;  and  in  such  case  the  original 
proprietor  has  no  right  to  the  subterrane- 
ou,s  deposits  of  coal  within  the  limits  of 
such  streets,  and  the  coiporation  may 
maintain  an  action  against  him  for  coal 
mined  and  taken  by  him  from  beneath 
the  same.  In  Minnesota,  it  is  held  that 
under  a  statutory  dedication  the  fee 
simple  to  land  dedicated  for  streets, 
squares,  &c.,  does  not  pass,  but  only  such 
an  estate  or  interest  as  the  jjurjioses  of  the 
trust  require.  Schurmeier  v.  St.  Paul  & 
Pac.  R.  R.  Co.,  10  Minn.  104  ;   affirmed, 

7  Wall.  272.  The  owner  of  a  tract  of 
land  laid  the  same  out  into  blocks  and  ■ 
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It  may  also,  if   there    be   no   restrictive   statute,   be   made    upon 
condition} 

Common-Law  Dedication;  Rationale  and  Requisites. 

§  630  (493).  Common-Law  Dedications.  —  As  to  common-laio 
dedications,  the  right  to  make  which  is  not  usually  taken  away  or 
abridged  by  statutory  regulations  respecting  town-plats,^  the  subject 
may  be  advantageously  presented  by  referring  to  the  leading  case  of 
the  City  of  Cincinnati  v.  White,^  decided  by  the  Supreme  Court  of 
the  United  States,  which  has  been  extensively  followed  by  the  State 
tribunals,  and  is  everywhere  recognized  as  a  sound  exposition  of  the 
peculiar  doctrines  of  the  law  respecting  the  rights  which  may  be 
parted  with  by  the  owner  and  acquired  by  the  public  under  the 
doctrine  of  dedication.  In  that  case  it  appeared  that  in  1789  the 
original  proprietors  of  Cincinnati  designated  on  the  plan  of  the  town 
the  land  between  Front  Street  and  the  Ohio  River  as  a  common,  for  the 
use  and  benefit  of  the  town  forever.  A  few  years  afterwards  a  claim 
was  set  up  to  this  common  by  a  person  who  had  procured  a  deed 
from  the  trustee  in  whom  the  fee  of  the  land  was  vested,  and  who 
had  entered  upon  the  common  and  claimed  the  right  of  possession. 
The  proof  of  the  dedication  (marking  on  the  plat,  accompanied  by 
public  use)  being  made  out  to  the  satisfaction  of  the  court,  it  sus- 
tained the  rights  claimed  by  the  city.     At  the  time  the  plan  was 

lots,  dedicating  a  strip  of  ground  in  front  expense  to  the  owners  of  the  lots  of  the 

of  the  lots  to  the  public  for  a  street,  re-  above  subdivision."     The  adjacent  owners 

serving  a  space  between  the  lots  and  street  having  made   no  dedication   as    contem- 

dedicated  for  courtyards  only.    The  city  plated  by  Kingsland,  the  city  proceeded 

authorities  cannot  appropriate  the  portion  to  condemn  their  land  for  streets,  treating 

dedicated  as  a  street  to  the  purpose  of  a  Kingsland's  dedication   as  complete,  and 

roadway  merely,  and  deprive  the  owners  not  including  the   streets  and  alleys  on 

of  lots  on  one  side  of  the  street  of  a  side-  his  plat  in  the  proceedings.     It  was  held 

walk  between  the  courtyards  and  the  road-  that  the  dedication  was  conditional,  and 

way  proper.    Carter  v.  Chicago,  57  111.  283.  should  "  take  effect  according  to  its  terms 

Under  the  Town  Site  Act  of  Kansas,  the  or  not  at  all  ;  "   but  the  city  could  acquire 

fee  of  streets,  &c.,  dedicated  to  public  use  title  to  the  streets  and  alleys  appearing 

by   an  owner,   vests  in  the  county  abso-  upon   the  plat  by   proceedings    for   con* 

lutely,  subject  to  the  control  of  the  city  demnation.      See,    also,    Port    Huron    v. 

as  another  agent  of  tlie   public.     Wood  Chadwick,  52  Mich.  320  ;   infra,  sec.  632, 

V.  National  Water  Works  Co.,    33  Kan.  note. 

590.  2  Abbott  V.  Cottage  City,   143    Mass. 

1  St.  Louis  V.  Meier,  77  Mo.  13.    In  this  621  ;  Sanborn  v.  Minneapolis,  35  Minn. 

case  one  Kingsland,  an  owner  of  land  in  a  314  ;  Browne  v.  Bowdoinham,  71  Me.  144. 
city,  filed  a  plat  showing  streets  and  alleys  Cincinnati  i;.   White,  6  Pet.  (U.S.) 

"dedicated  to  public   use,  provided  the  431(1832).    See  Noyes  v.  Ward,  19  Conn, 

owners  north  and  south  of  the  subdivision  250  ;  Manly  v.  Gibson,  13  111.  312  ;  Perry 

will  dedicate  the  same  streets  and  alleys  v.  New  Orleans,  M.  &  C.   R.   R.   Co.,  55 

through    their  respective  tracts  without  Ala.  418  j  citing  and  approving  text. 
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adopted  by  the  proprietors,  and  this  ground  was  marked  on  the  plat 
as  a  common,  they  did  not,  in  fact,  possess  the  equitable  (or  legal) 
title  to  the  space  dedicated,  but  they  shortly  afterwards  purchased 
the  equitable  title ;  and  it  was  held  (their  assent  to  the  dedication 
continuing)  that  under  the  purchase  the  prior  dedication  was  good.^ 


§  631  (494).  Same  subject.  General  Features.  —  In  its  opinion 
in  the  case  just  mentioned,  the  Supreme  Court  assert  or  assent  to  the 
following  principles :  1.  That  it  is  not  essential  to  a  dedication  that 
the  legal  title  should  pass  from  the  owner .^  2.  Nor  is  it  essential 
that  there  should  be  any  grantee  of  the  use  or  easement  in  esae  to 
take  the  fee,  such  cases  being  exceptions  to  the  general  rule  requir- 
ing a  grantee.^  3.  Nor  is  a  deed  or  writing  necessary  to  constitute 
a  valid  dedication ;  it  may  be  by  parol.*     4.  No  specific  length  of 


1  Per  McLean,  J.,  in  New  Orleans  v. 
United  States,  10  Pet.  713  :  Coffin  v. 
Portland  (dedication  "  public  levee")  11 
Saw.  C.  C.  R.  600  (1886)  ;  s.  c.  27  Fed. 
Rep.  412  ;  infra,  sec.  643  et  seq.  Where 
the  municipal  corporation  is  in  possession 
of  land  under  an  alleged  dedication,  equity 
will  not,  at  the  instance  of  the  original 
proprietor,  enjoin  the  corporation  from 
interfering  with  such  proprietor,  and  thus 
put  the  latter  in  possession.  The  latter 
has  an  adequate  remedy  at  law.  Chicago 
V.  Wright,  69  111.  318  (1873). 

2  Lade  v.  Shepherd,  2  Stra,  1004; 
Beatty  v.  Kurtz  (dedication  of  lot  on  plan 
"for "the  Lutheran  Church"),  2  Pet.  (U. 
S.)  566  ;  New  Orleans  v.  United  States, 
10  Pet.  662;  Dubuque  v.  Maloney,  9  Iowa, 
450;  Kelsey  v.  King,  33  How.  (N.  Y.) 
Pr.  39.  Whether  the  bare  title  to  streets 
is  in  the  adjoining  proprietor  or  in  the 
city,  is  regarded  as  substantially  immate- 
rial in  many  respects,  as  to  the  extent  of 
the  rights.  Barney  v.  Keokuk,  94  U.  S. 
324 ;  s.  c.  below,  4  Dillon,  593  ;  Story  v. 
N.  Y.  El.  R.  R.  Co.,  90  N.  Y.  122  ;  Lahr 
V.  Metrop.  El.  Ry.  Co.,  104  N.  Y.  268 
(qualified  nature  of  fee  in  public)  ;    Ih.  p. 

291  ;  Backns  v.  Detroit,  49  Mich.  110 
(1882)  ;  infra,  sees.  633,  note,  687. 

8  Pawlet   V.   Clark,  9  Cranch  (U.    S.) 

292  ;  New  Orleans  r.  United  States,  10 
Pet.  661,  713  (1836),  where  McLean,  J., 
says,  "  It  is  not  essential  that  this  right 
of  use  should  be  vested  in  a  corporate 
body  ;  it   may  exist   in   the  public,  and 


have  no  other  limitation  than  the  wants 
of  the  community  at  large."  See,  also, 
McConnell  v.  Lexington  Trs.,  12  Wheat. 
682  ;  Doe  r.  Jones,  11  Ala.  63  (1847)  ; 
Vick  V.  Vicksburg,  1  How.  (Miss.)  379 
(1837)  ;  Antones  v.  Eslava's  Heirs,  9  Port. 
(Ala.)  527  ;  Winona  i?.  Huif,  11  Minn. 
119  (1866).  Dedications  to  the  public  of 
streets,  commons,  &c.,  may,  on  the  cor- 
poration being  erected,  pass  to  it  by 
operation  of  law.  Savannah  v.  Steamboat 
Co.  of  Ga.,  R.  M.  Charlt.  (Ga.)  R.  342 
(1830)  ;  infra,  sec.  642,  note ;  Doe  v. 
Jones,  11  Ala.  63  ;  Klinkener  v.  M'Kees- 
port  Sch.  Dir.,  11  Pa.  St.  444  ;  Pella  v. 
Scholte,  24  Iowa,  283,  293  ;  111.  &  Mich. 
Canal  Trs.  i-.  Havens,  11  111.  554  ;  Waugh 
V.  Leech,  28  111.  488  ;  San  Leandro  v.  Le 
Breton,  72  Cal.  170  ;  more  fully  noticed, 
post,  sec.  642,  note  ;  Wood  v.  National 
Water  Works  Co.,  33  Kan.  590.  If  no 
donee  or  trustee  be  named  the  dedication 
is  valid,  and  the  legislature,  as  well  as 
chancery,  may  directly  appoint  trustees 
who  may  recover  in  ejectment.  Brj'ant's 
Lessee  v.  McCandless,  7  Ohio,  Pt.  2,  135. 
*  Barclay  v.  Howell's  Lessee,  6  Pet. 
498;  Skeen  v.  Lj-nch,  1  Rob.  (Va.)  186 
(1842)  ;  Dummer  v.  Jersey  City,  Spencer 
(20  N.  J.  L ),  86  (1843)  ;  Vick  v.  Vicks- 
burg, 1  How.  (Miss.)  379  (1837)  ;  State 
V.  Catlin,  3  Vt.  530  ;  McKee  v.  St.  Louis, 
17  Mo.  184  (1852)  ;  Hunter  v.  Sandy  Hill 
Trs.,  6  Hill  (N.  Y.),  407  ;  Cook  v.  Harris, 
61  N.  Y.  448  (1875)  ;  Post  v.  Pearsall,  22 
"Wend.  (N.  Y.)  425,  454;  Dover  Trs.  v- 
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possession  is  necessary  to  constitute  a  valid  dedication  ;  all  that  is 
required  is  the  assent  of  the  owner  of  the  soil  to  the  public  use,  and 
the  actual  enjoyment  by  the  public  of  the  use  for  such  a  length  of 
time  that  the  public  accommodation  and  private  rights  would  be 
materially  affected  by  a  denial  or  interruption  of  the  enjoyment* 


§  632  (495).  Acceptance ;  Revocation.  —  Conformably  to  the 
foregoing  principles,  a  proposal  by  a  land-owner  to  give,  free  of 
charge,  and  upon  certain  conditions  to  be  performed  by  the  city,  so 
much  of  his  land  as  may  be  required  to  open  or  widen  a  street  or 
highway,  will,  if  the  proposition  be  accepted  and  the   conditions 


Fox,  9  B.  Mon.  (Ky.)  200;  Macon  v. 
Franklin,  12  Ga.  239  ;  Steele  v.  Sullivan, 
70  Ala.  .589.  Where  there  has  been  no 
public  use  of  a  street  the  owner  may  dedi- 
cate his  land  for  such  use  by  acts  and 
declarations  without  a  deed.  In  such  a 
case  these  acts  and  declarations  must  be 
deliberate,  unequivocal,  and  decided,  man- 
ifesting a  positive  and  unmistakable  inten- 
tion to  permanently  abandon  his  property 
to  such  public  use.  Fierpoint  v.  Harris- 
ville,  9  W.  Va.  215  ;  Boughner  v.  Clarks- 
burg, 15  "W.  Va.  394.  A  party  taking 
under  a  partition  in  which  streets  were 
dedicated  is  estopped  to  deny  dedication. 
Wisby  V.  Bonte,  19  Ohio  St.  238.  "To 
make  a  good  dedication  either  under  the 
statute,  or  at  common  law,  requires  a 
definite  and  certain  description  of  that 
which  is  proposed  to  be  dedicated,  and  an 
acceptance  by  the  public  before  the  with- 
drawal or  abandonment  of  the  offer  to 
dedicate."  Winuetka  u.  Prouty,  107  111. 
218  ;  citing  Littler  v.  Lincoln,  106  111. 
353  ;  and  Trustees  of  First  Ev.  Church  v. 
"Walsh,  57  111.  370.  But  as  to  revoca- 
bility  of  statutory  dedication  after  map  is 
recorded,  see  infra,  sec.  632,  note  ;  supra, 
sec.  628. 

1  Jarvis  v.  Dean,  8  Bing.  447  ;  State  v. 
Catlin,  3  Vt.  530  ;  Barclay  v.  Howell's 
Lessee,  6  Pet.  498  (1832)  ;  Saiilet  v. 
New  Oiileans  (Square),  10  La.  An.  81 
(1855),  per  Ogden,  J.  ;  Smith  v.  Flora,  64 
III.  93 ;  Arrowsmith  v.  New  Orleans,  24 
La.  An.  194  (1872)  ;  Noyes  v.  Ward,  19 
Conn.  250,  268  (1848)  ;  2  Greenl.  Ev.  sec. 
662  ;  Penning  v.  Roome,  6  Wend.  (N.  Y.) 
651  ;  State  v.  Marble,  4  Ired.  (N.  C.)  L. 
818;   Columbus  v.   Dahn,   86  Ind.   830 


(1871)  ;  Evansville  v.  Evans,  37  Ind.  229 
(1871)  ;  Fisher  v.  Beard,  32  Iowa,  346 
(1871).  The  doctrine  of  the  text  ap- 
proved. Chicago  V.  Wright,  69  111.  328 
(1873)  ;  Field  v.  Carr,  59  111.  198  (1871). 
Lands,  "  after  being  set  apart  for  pub- 
lic use,  and  enjoyed  as  such,  and  private 
and  individual  rights  acquired  with  refer- 
ence to  it,  the  law  considers  it  in  the 
nature  of  an  estoppel  in  pais,  which  pre- 
cludes the  original  owner  from  revoking 
such  dedication."  Per  Thom2^son,  J.,  in 
Cincinnati  v.  White's  Lessee,  6  Pet.  431, 
437  (1832)  ;  Morgans.  Chicago&A.  R.  R. 
Co.,  96  U.  S.  716  (1877).  As  to  irrevoca- 
bility of  dedication,  after  other  rights  have 
attached,  see  Macon  v,  Franklin,  12  Ga. 
239  (1852)  ;  Haynes  v.  Thomas,  7  Ind. 
38  ;  Indianapolis  v.  Croas,  lb.  9,  12  ; 
Ragan  v.  McCoy,  29  Mo.  356  ;  State  v. 
Catlin,  3  Vt.  530  ;  Weisbrod  v.  Railroad 
Co.,  18  Wis.  35 ;  Commonwealth  v.  Al- 
burger,  1  Whart.  (Pa.)  469  ;  Lee  v.  Lake, 
14  Mich.  12.  And  see  the  instructive 
opinion  of  Campbell,  J.,  in  Baker  v. 
Johnston,  21  Mich.  319  (1870)  ;  Peoria  v. 
Johnston,  56  111.  45  (1870)  ;  Fierpoint  v. 
Harrisville,  9  W.  Va.  215  ;  Boughner 
V.  Clarksburg,  15  W.  Va.  394  ;  and  2 
Herman  on  Estoppel,  "Dedication,"  sees. 
1140-1149,  where  many  cases  are  cited. 

In  California  it  is  one  of  the  essential 
elements  of  a  good  dedication  that  it 
shall  be  irrevocable,  and  that  the  land 
shall  be  effectually  dedicated  for  the  pub- 
lic use  which  is  designated,  provided  the 
public  see  fit  to  use  it  for  that  purpose. 
A  reservation  of  the  right  to  revoke  the 
dedication  defeats  the  dedication.  San 
Francisco  v.  Canavan,  42  Cal.  541  (1872). 


§632 


DEDICATION  :   ACCEPTANCE. 


745 


complied  with,  in  a  reasonable  time,  estop  such  ovmer  frmn  claiming 
damages  for  his  land  ;  a  formal  vote  of  acceptance  is  not  necessary  ; 
and  seasonably  fulfilling  the  conditions  of  the  offer  is  sufficient.^ 
But  unless  private  rights  have  attached,  a  common-law  dedication 
of  land  for  a  highway,  street,  or  other  public  use  may,  according  to 
some  authorities,  he  rexoTcecl  hy  the  owner  at  any  time  before  there 
has  been  an  acceptance  by  formal  act  of  the  proper  authorities,  or  by 
user,  as  hereinafter  explained,  but  not  afterwards.^    And  a  municipal 


i  Crockett  v.  Boston,  5  Cush.  (Mass.) 
182(1849),  Sixteen  months,  considering 
the  matter  to  be  acted  upon  and  the  usu- 
al course  of  proceeding,  was  not  consid- 
ered an  unreasonable  time.  lb.  See  on 
this  point,  Baker  v.  Johnston,  21  Mich. 
319  ;  2  Herman  on  Estoppel,  sees.  1140- 
1149.  Where  a  citizen  offers  on  certain 
conditions  to  open  a  street  across  his 
land  for  the  public  use,  the  acceptance 
of  the  offer  by  the  proper  authorities  is 
a  sufficient  declaration  of  its  necessity  as 
a  public  improvement,  if  such  declara- 
tion is  needed.  Long  v.  Battle  Creek,  39 
MicL  323.  So  where  a  proposition  made 
to  a  municipal  corporation  as  to  matters 
within  the  scope  of  its  powers  is  accepted 
with  modifications  which  the  proponent 
assents  to,  he  is  as  much  bound  by  th^m 
as  if  they  had  been  in  his  original  proposi- 
tion, lb.  Where  the  dedication  is  on 
condition,  the  terms  of  the  dedication  must 
be  complied  with,  and  the  public  take  it 
subject  thereto.  Fisher  v.  Prowse,  2  Best 
&  S.  770  ;  Boughner  ».  Clarksburg,  15  W. 
Va.  394  ;  Pierpoint  v.  Harrisville,  9  W. 
Va.  215  ;  St.  Louis  v.  Meier,  77  Mo.  13  ; 
supra,  sec.  629,  note. 

2  Holdane  v.  Cold  Springs  Trs.,  21  N. 
Y.  474  (1860)  ;  Baldwin  v.  Buffalo,  35 
N.  Y.  375  ;  s.  c.  29  Barb.  396.  But  see 
Jersey  City  v.  Morris  Canal  &  B.  Co.,  1 
Beasl.  (12  N.  J.  Eq.)  547  (1849)  ;  Weis- 
brod  V.  Chicago  &  N.  W.  Ry.  Co.,  18  Wis. 
35  ;  Lee  r.  Sandy  Hill,  40  N.  Y,  442 
(1869).  Completed  dedication  by  map 
held  not  revocable,  although  not  accepted. 
Meth.  E.  Church  r.  Hoboken,  33  N.  J. 
L.  13  (1868)  ;  Cook  v.  Burlington,  30 
Iowa,  94  (1870).  See  supra,  sec.  631,  note. 
So,  in  California,  an  acceptance  hy  the 
jnMie,  by  a  formal  act  or  by  actual  user, 
is  not  necessary  to  complete  a  dedication 
where  the  intent  to  dedicate  is  made  out. 


Stone  V.  Brooks,  35  CaL  489  (1868).  Com- 
pare Baker  v.  Johnston,  21  Mich.  319  ; 
Perry  r.  New  Orleans,  M.  &  C.  R.  R.  Co., 
55  Ala.  413,  citing  text ;  San  Francisco  v. 
Canavan,  42  Cal.  541  ;  Cass  County  v. 
Banks,  44  Mich.  467  ;  noted  post,  sec. 
642,  note.  Cul  de  sac.  As  to  dedication 
and  revocation  of  dedication  of  a  strip  of 
land  which  was  a  mere  cul  de  sac,  see  Hol- 
dane r.  Cold  Springs  Trs.,  21  N.  Y.  474 
(1860)  ;  s.  c.  23  Barb.  103  ;  Tillman  v. 
People,  12  Mich.  401 ;  People  v.  Jackson, 
7  Mich.  432  ;  Stone  r.  Brooks,  35  Cal. 
489  (1868).  In  Hanson  v.  Eastman,  21 
Minn.  509  (1875),  an  open  place  on  a  town 
plat,  although  a  cul  de  sac,  was  held  to  be 
a  public  street.  See,  also,  Mankato  v. 
Warren,  20  Minn.  144  (1873)  ;  Batemaa 
V.  Bluck,  14  E,  L.  &  Eq.  69  ;  People  v. 
Kingman,  24  N.  Y.  545.  The  fact  that 
if  a  street  did  not  exist,  each  intersecting 
street  would  be  a  cul  de  sac,  does  not  estab- 
lish dedication  in  the  absence  of  other  evi- 
dence. Manchester  r.  Hoag,  66  Iowa,  649. 
Highways.  A  road  although  obstructed 
at  one  end  may  be  deemed  a  highway 
(Wood  r.  Veal,  5  B.  &  Aid.  454  ;  The 
Queen  v.  Sijence,  11  Up.  Can.  Q.  B.  31, 
46,  47),  but  would  not  be  deemed  a  high- 
way if  closed  at  both  ends.  Bailey  v. 
Jamieson  et  al.,  L.  R.  1  C.  P.  Div.  329. 
And  once  a  highway  always  a  highway. 
Badgely  v.  Bender,  3  Up.  Can.  Q.  B.  o.  s. 
221  ;  Rex  v.  Marchioness  of  Downshire,  4 
A.  &  E.  232  ;  Regina  v.  Purdy,  10  Up. 
Can.  Q.  B.  545  ;  Thomas  v.  Ringwood 
Board,  L.  R.  9  Eq.  418.  Land  may  un- 
der statute  become  a  public  highway 
by  deposit  of  a  plan  showing  it  as  a 
highway.  McGregor  r.  Calcutt,  18  Up. 
Can.  C.  P.  39  ;  The  Queen  v.  Rubidge, 
25  Up.  Can.  Q.  B.  299;  and  in  some 
cases  independently  of  any  statute. 
Guelph  V.  Canada  Co.,  4  Grant  (Can.), 
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corporation  wliicli  has  accepted  a  dedication  of  property  to  public 
use  may,  before  vested  rights  have  been  acquired  under  the  dedi- 
cation, revoke,  with  the  consent  of  the  dedicator,  the  acceptance.^ 


Extent  of  Dedication  as  respects  Donor. 

§  633  (496).  Dedication  "  for  the  Use  of  the  Public."  —  Where 
the  laud  is  dedicated  by  the  proprietor  "  for  the  use  of  the  public," 
this  has  been  considered  to  show,  in  the  absence  of  statute  to  the 
contrary,  an  intention  to  give  a  mere  easement  and  not  the  fee.  In 
such  case  the  owner  of  the  land,  whether  dedicated  for  the  use  of  a 
highway,  or  street,  or  square,  or  common,  retains,  if  there  be  no  con- 
trolling statute,  the  exclusive  right  in  the  soil  for  every  purpose  of 
use  or  profit  not  inconsistent  with  the  public  easement,  and  may 
maintain  appropriate  actions  for  any  encroachment  upon  it.^ 


632,  654  ;  Attorney-Gen.  v.  Goderich, 
5  Giant  (Can.),  402;  Attoraey-Gen.  v. 
Toronto  and  Molson,  10  Grant  (Can.), 
436  ;  O'Brien  v.  Trenton,  7  Up.  Can. 
C.  P.  246  ;  Attorney-Gen.  v.  Boulton,  21 
Grant  (Can.),  598.  The  assumption  of  a 
highway  by  a  road  company  for  the  pur- 
pose of  macadamizing  or  planking  it 
does  not  render  the  highway  less  a  high- 
way for  the  purpose  of  prosecution  in  the 
event  of  obstruction.  The  Queen  v.  Davis, 
35  Up.  Can.  Q.  B.  107.  It  is  not  clear 
that  the  ordinary  power  of  indictment  for 
obstructing  a  highway  is  applicable  where 
the  highway  is  one  which  had  never  been 
opened  or  used.  Rex  v.  Allen,  2  Up.  Can. 
Q.  B.  0.  s.  101  ;  Regina  v.  Great  Western 
Ry.  Co.,  32  Up.  Can.  Q.  B,  506  ;  Harr. 
Munic.  Man.  (5th  ed.)  479.  Under  a 
statute  authorizing  commissioners  to  lay 
out  a  highway  upon  petition  stating  only 
the  points  of  termination  and  commence- 
ment, a  road  so  laid  out  by  them  is  a  pub- 
lic highway,  although  it  terminates  upon 
private  land  with  no  outlet.  Sheaff  v. 
Colwell,  87  111.  189. 

1  Municipality  v.  Levee,  S.  C.  P.  Co., 
7  La.  An.  270  (18.52). 

2  Lade  v.  Shepherd,  2  Stra.  1C04;  ad- 
hered to  in  the  case  of  St.  Mary's,  New- 
ington,  V.  Jacobs,  25  Law  T.  n.  s.  800 
(1872)  ;  L.  R.  7  Q.  B.  53.  See,  also, 
Goodtitle  v.  Alker,  1  Burr.  133  ;  Harrison 
V.  Parker,  6  East,  154  ;  Jackson  v.  Hatha- 
way, 15  Johns.  (N.  Y.)  447;  Perley  i>. 
Chandler,  6  Mass.  454  ;  Pomeroy  v.  Mills, 


3  Vt.  279  (1831)  ;  Abbott  v.  Mills,  lb. 
521  ;  Des  Moines  r.  Hall,  24  Iowa,  234; 
Dubuque  v.  Maloney,  9  Iowa,  450  (1859); 
Boston  V.  Richardson,  13  Allen  (Mass.), 
152,  153  ;  White  v.  Godfrey,  97  Mass. 
472  ;  Bliss  v.  Ball,  99  Mass.  597  ;  Perry 
V.  New  Orleans,  M.  &  C.  R.  R.  Co.,  55 
Ala.  413,  approving  text.  Stephenson  v. 
Chattanooga,  20  Fed.  Rep.  586  ;  Brakken 
V.  Minneapolis  &  St.  L.  Ry.  Co.,  29  Minn. 
41 ;  Baker  v.  St.  Louis,  75  Mo.  671  ; 
Indianapolis  v.  Kingsbury,  101  Ind.  200. 
As  respects  streets,  some  explanation  of 
the  doctrine  as  stated  in  the  text,  if  not 
limitations  upon  it,  is  suggested  in  the 
chapter  on  Streets.  The  public  rights  in 
streets  are  greater  than  in  a  country  high- 
way, and  the  dedication  must  in  the  case 
of  streets  be  intended  to  give  to  the  public 
the  right  to  all  legitimate  uses  thereof  for 
the  public  convenience  and  accommoda- 
tion. Note  remarks  of  McLean,  J.,  in 
Barclay  v.  Howell's  Lessee,  6  Pet.  512. 
The  fee  of  a  highway  at  common  law  re- 
mains in  the  owner  of  the  land.  Every  v. 
Smith,  26  L.  J.  Exch.  344  ;  Lade  v. 
Shepherd,  2  Stra.  1004  ;  Borrownian  v. 
Mitchell,  2  Up.  Can.  Q.  B.  135  ;  Dawes 
V.  Hawkins,  4  Law  T.  N.  s.  288  ;  Queen 
V.  Plunkett,  21  Up.  Can.  Q.  B.  536; 
Harr.  Munic.  Man.  (5th  ed.)  480,  Supra, 
sec.  629,  note.  The  question  as  to  koio 
much  land  is  included  in  a  dedication 
is  one  wholly  of  fact.  In  this  case  the 
court  refused  to  find,  as  a  matter  of  law, 
that  a  fence  which  had  been  standing  foi 
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§  634  (497).  Alluvium  and  Accretions.  —  If  land  dedicated  to  a 
city  for  public  use  is  hounded  hy  a  river,  the  city  has  all  the  rights 


forty  years  marked  a  boundary  line  of  the 

strip  dedicated.  WethereU  v,  Newing- 
tou,  54  Conn.  67.  In  Illinois,  an  abutting 
lot  owner  has  no  power  to  enter  upon  the 
actual  possession  of  the  soil  or  minerals  in 
tiie  street,  to  appropriate  and  use  the 
same.  Zinc  Co.  v.  La  Salle,  117  lU. 
411  (1886). 

Boundaries  of  lots  on  streets.  It  has 
been  definitely  settled  by  the  Court  of 
Appeals  in  New  York,  whatever  may  have 
been  the  intimations  or  decisions  in  the 
prior  cases,  that  as  between  grantor  and 
grantee,  the  conveyance  of  a  lot  bounded 
upon  a  street  in  a  city  carries,  in  the  ab- 
sence of  legislative  provision  to  the  con- 
trary, the  land  to  the  centre  of  the  street, 
there  being  no  distinction  in  this  respect 
between  the  streets  of  a  city  and  country 
highways.  And  the  grantee  goes  to  the 
middle  of  the  street,  though  the  convey- 
ance contains  no  reference  to  the  street, 
and  the  depth  of  the  lot  is  stated  by  fig- 
ures which  would  not  include  any  part  of 
the  street.  Bissell  v.  N.  Y.  Central  R. 
R.  Co.,  23  N.  Y.  61  (1861),  five  judges 
concurring,  three  others  expressing  no 
opinion.  Hammond  v.  McLachlan,  1 
Sandf.  (N.  Y.)  323,  and  Stiles  r.  Curtis, 
4  Day  (Conn.),  328,  aj^proved.  The  case 
of  Bissell  V.  Railroad  Co. ,  supra,  approved 
and  followed  in  Wager  v.  Troy  Pnion,  &c. 
R.  R.  Co.,  25  N.  Y.  526  (1862),  and  note 
remark  on  p.  533,  as  to  fee  of  streets  in  city 
of  New  York  ;  s.  p.  Sherman  v.  McKeon, 
38  N".  Y.  266  ;  Columbus  &  W.  Ry.  Co. 
V.  Witherow,  82  Ala.  190.  See,  also, 
Willoughby  r.  Jenks,  20  "VVend.  (N.  Y.) 
96  (1838).  Actual  possession  of  lot  shows 
constructive  title  of  occupant  to  middle  of 
street.  lb.  ;  John  and  Cherry  Streets,  In 
re,  19  Wend.  659  ;  Penn.  R.  R.  Co.  v. 
Pittsburgh  Gr.  Elev.  Co.,  50  Pa.  St.  499  ; 
Woodruff ».  Neal,  28  Conn.  168  (1859). 
Effect  of  fee  being  in  city  corporation.  Peo- 
ple V.  Kerr,  27  N.  Y.  188  ;  Clinton  v. 
Cedar  Rap.  &  Mo.  R.  R.  R.  Co.,  24  Iowa, 
455 ;  Gebhardt  r.  Reeves,  75  111.  301 
(1874)  ;  Moliter  v.  Sheldon,  37  Kan.  246. 
Supra,  sec.  631,  note  ;  post,  sec.  687.  See 
chap,  xviii.  on  Streets,  where  the  subject 
is  more  fully  considered.     Where  a  street 


was  opened  by  the  owner  and  accepted 
and  improved  by  the  city,  it  was  held  that 
the  owner  could  not  resume  possession,  on 
the  ground  that  an  oral  promise  to  him 
made  by  the  proper  city  officer  to  drain 
the  street  and  the  adjoining  land,  had  not 
been  fulfilled  ;  and  that  his  only  remedy 
was  for  a  breach  of  condition.  Port 
Huron  v.  Chadwick,  52  Mich.  320.  Supra, 
sec.  629,  note. 

Notwithstanding  a  dedication  under  a 
statute  may  pass  the  fee  to  the  streets 
and  alleys,  yet  if  these  are  dedicated  by 
a  different  mode  from  that  prescribed  by 
the  statute,  the  fee  remains  in  the  adja- 
cent proprietor  as  at  common  law,  sub- 
ject to  the  public  easement.  Supra,  sec. 
628,  and  note  ;  Manly  r.  Gibson,  13  111. 
312  ;  Dubuque  v.  Benson,  23  Iowa,  248. 
See  Cox  v.  Louisville,  N.  A.  &  C.  R.  R. 
Co.,  48  Ind.  178  (1874)  ;  San  Francisco  r. 
Spring  V.  W.  W.,  48  Cal.  493  (1874)  ; 
Gebhardt  v.  Reeves,  75  111.  301  (1874). 

A  dedication  to  the  use  of  specified  per' 
sons  is  not  a  dedication  to  the  public. 
Talbott  r.  Richmond  &  D.  R.  R.  Co.,  31 
Gratt.  685 ;  s.  c.  22  Alb.  L.  J.  57  ;  Illi- 
nois Ins.  Co.  V.  Littlefield,  67  111.  368 
(1873).  A  dedication  of  a  tract  of  land  to 
public  use  is  not  impaired  because  only  a 
part  has  been  actually  put  to  public  use, 
and  the  residue  temporarily  leased  to  pri- 
vate individuals  ;  the  whole  remains  so 
dedicated.  Plaquemines  Par.  Pol.  Jurj'  v. 
Foulhouze,  30  La.  An.  Part  I.  64.  So,  un- 
consummated  proceedings  by  a  municipal- 
ity to  condemn  land  as  a  street,  or  taxing 
land  for  city  and  county  purposes,  do  not 
conclude  the  public  from  afterwards  claim- 
ing that  the  land  had  been  effectually  dedi- 
cated and  the  dedication  accepted  by  the 
public.  Lemon  i;.  Hayden,  13  Wis.  159  ; 
Chicago  V.  Wright,  69  111.  328  (1873).  In 
the  last  cited  case,  McAllister,  J.,  in  deliv- 
ering the  opinion  of  the  court,  says  the 
several  acts  of  the  corporate  authorities 
cannot  be  regarded  as  amounting  to  a  con- 
clusive negative  of  the  inference  of  accep- 
tance by  the  public,  because  the  citizens 
of  the  State  generally  have  an  equal  right 
with  those  of  the  municipality  in  the  ap- 
propriate enjoyment  of  the  dedication  [of 
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and  privileges  of  a  riparian  proprietor  as  respects  alluvial  formations 
or  additions ;  these  partake  of  the  same  character  and  are  subject  to 
the  same  use  as  the  soil  to  which  they  become  united.^  This  propo- 
sition, it  is  believed,  is  affirmed  by  the  decisions  without  exception. 
The  ground  of  the  right  is  that  tlie  stream  is  the  boundary,  and  the 
riparian  proprietor  is  entitled  to  the  alluvial  accretions  made  by 
natural  changes  in  a  shifting  stream  which  constitutes  the  boundary 
of  his  lands.  Such  accretions  are  his  because  they  are  within  the 
description  of  his  original  grant  on  the  stream  as  a  boundary.^ 
Where  the  shore  owner,  through  whose  lands  a  street  comes  to  the 
shore,  fills  in  in  front  of  his  lands,  and  also  in  front  of  the  terminus 
of  the  street,  the  public  is  entitled  to  the  extension  of  the  street  the 
same  as  if  the  land  filled  in  were  an  alluvion.^  But  where  the 
State  is  the  oivner  of  the  lands  under  water  helow  the  shore  line,  a  street 
or  public  use  in  such  lands  cannot  be  dedicated  or  created  therein  by 
the  private  riparian  proprietor ;  and  hence  a  dedication  by  such  pro- 
prietor of  streets  terminating  on  the  water  does  not  have  the  effect 


lands  for  streets].  Estoppel  by  reason  of 
taxation,  see  ante,  chapter  on  Corporate 
Property. 

1  New  Orleans  v.  United  States,  10 
Pet.  662  (1836)  ;  Cook  v.  Burlington,  30 
Iowa,  94  (1870);  Godfreys.  Alton,  12  111. 
29  (1850)  ;  Newport  v.  Taylor,  16  B. 
Mon.  (Ky.)  699  (1855)  ;  ante,  sec.  109. 
Dedication  of  streets  bordering  on  naviga- 
ble water  extends,  if  there  be  no  limitation, 
to  the  water,  and,  in  Alabama,  to  low- 
water  mark,  and  accretions  belong  to  the 
public.  Doe  v.  Jones,  11  Ala.  63  (1847). 
The  Supreme  Court  of  the  United  States 
has  decided  that  the  title  to  lands  border- 
ing on  navigable  streams,  when  derived 
from  the  general  government,  "  stops  at 
the  stream."  St.  Paul  &  Pac.  R.  R.  Co.  v. 
Schurmeir,  7  Wall.  272,  289  (1868)  ;  Bar- 
ney V.  Keokuk,  94  U.  S.  324  (1876);  s.  c. 
below,  4  Dillon,  593.  At  the  "  margin 
of  the  stream."  Yates  v.  Milwaukee,  10 
Wall.  497,  504  (1870),  per  Miller,  J. 
This  last  case  refers  to  and  comments  on 
Yates  V.  Judd,  18  Wis.  118  ;  Martin  v. 
Evansville,  32  Ind.  85  ;  Elgin  v.  Beckwith, 
119  III.  367  ;  Illinois  v.  Illinois  Central  R. 
R.  Co.  33  Fed.  Rep.  730  ;  Turner  v.  Peo- 
]ile's  Ferry  Co.,  21  Fed.  Rep.  90.  See 
Wharves,  ante,  chap.  vi. ;  also  chap.  xv. 
on  Corporate  Property,  ante. 

2  IToboken   v.    Pcnn.   R.  R.   Co.,   124 


U.  S.  656,  690  (1887),  per  Matthews,  J. 
Barney  v.  Keokuk,  94  U.  S.  324,  340. 
If  in  such  case  a  street  or  common  lies 
along  the  stream,  and  intervenes  between  it 
and  lots  fronting  on  such  street  or  common, 
no  riparian  rights  exist  in  favor  of  such 
lot  owners.  Potomac  Steamboat  Co.  v. 
Upper  Pot.,  &c.  Co.,  109  U.  S.  672  (1883). 
This  general  proposition  was  agreed  to  by 
the  dissenting  judges,  who  only  disputed 
its  application  to  the  facts  of  that  case. 
lb.  pp.  698,  699.  Pre-emptive  rigJds  of  ripa- 
rian proprietors  luider  legislation  of  New 
York  in  respect  of  grants  of  land  under 
water  to  the  city  of  New  York,  and  by 
it  to  others,  see  New  York  v.  Hart,  95 
N.  Y.  443,  452,  456  (1884). 

8  Jersey  City  v.  Morris  Canal  &  B.  Co., 
IBeasley  (12  N.  J.  Eq.),  547,  558,  per 
Wlielpley,  J.  ;  Barnej'  v.  Keokuk,  supra. 
See,  also,  People  v.  Lanibier,  5  Deuio,  9 
(1847)  ;  Henshaw  v.  Hunting,  1  Gray 
(Mass.),  203  ;  Cook  v.  Burlington,  30 
Iowa,  94  ;  see  also  Steers  r.  Brooklyn,  101 
N.  Y.  51.  Dedication  of  streets,  <fcc.  wilder 
tide-water.  Morris  Canal  &  B.  Co.  v. 
Jersey  City,  1  Beasley  (1 2  N.  J.  Eq. ),  252 ; 
8.  c.  on  appeal,  Tb.  547  ;  Jersey  City  i'. 
Dunimer,  Spencer  (20  N.  J.  L  ),  lOfi  ; 
Henshaw  v.  Hunting,  1  Gray  (Mass.), 
203. 
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to  preclude  the  State  from  makiug  a  grant  of  such  lands  under 
water  opposite  the  end  of  such  street  to  others,  with  the  right  to  re- 
claim the  land ;  and  the  State  in  making  a  grant  thereof  by  legisla- 
tive act  may  exclude,  and  if  such  be  its  plain  purpose  the  grant  will 
be  construed  to  exclude,  any  right  of  the  public  to  insist  that  the 
lands  when  reclaimed  by  the  grantee  are  subject  to  the  uses  of  a 
street,  or  other  public  purpose,  declared  by  the  private  riparian  dedi- 
cator, inconsistent  with  such  legislative  grant  by  the  State,  which 
in  such  case  is  not  only  a  conveyance  of  the  land  under  water,  but 
is  also  a  law  which  repeals  all  inconsistent  laws  and  extinguishes  all 
inconsistent  public  easements,  if  any  such  exist  in  the  lands  under 
water  thus  granted  by  the  State.  Applying  these  principles  under 
the  legislation  of  New  Jersey  applicable  to  the  case  in  hand,  it  was 
held  by  the  Supreme  Court  of  the  United  States,  that  the  city  of 
Hoboken  could  not  recover  of  the  State's  grantees  lands  which  they 
had  filled  in  under  such  legislative  grant  and  conveyance  below 
high-water  mark  in  front  of  such  streets.  Under  such  an  act  and 
conveyance,  the  court  decided  that  the  title  of  the  grantee  differed 
in  every  respect  from  that  of  a  riparian  owner  to  alluvial  accretions 
made  by  the  changes  in  a  shifting  stream,  which  constituted  the 
boundary  of  his  lands.^ 


^  Hoboken  v.  Pennsylvania  R.  R.  Co., 
124  U.  S.  656  (1S87).  Tlie  case  was  dis- 
tinguished from  that  of  The  Hoboken  I<and 
&  Imp.  Co.  V.  Hoboken,  36  N.  J.  Law, 
540,  where  the  subject  underwent  very 
full  examination  ;  also  from  Jersey  City  v. 
Morris  Canal  &  B.  Co.,  1  Beasley  (12  N".  J. 
Eq. ),  547,  and  other  cases,  — holding  that 
a  dedicated  street  terminating  at  the  waters 
of  a  navigable  river  is  continued  to  the 
new  water  front  obtained  by  filling  in  in 
front  of  the  shore  by  the  owner  of  the  land 
over  which  the  street  was  dedicated.  Such 
cases  rest  on  the  principle  that  the  essence 
of  the  gift  or  dedication  is  the  means  of 
access  to  the  public  waters  of  the  river, 
which  can  only  be  preserved  by  maintain- 
ing unbroken  the  connection  of  the  street 
with  the  navigable  river;  which  principle 
was  held  not  to  apply  under  the  facts  and 
legislation  appearing  in  Hoboken  v.  Penn. 
E.  R.  Co.,  supra.  See  Morris  Canal  &  B. 
Co.  V.  Central  R.  R.  Co.,  16  N.  J.  Eq. 
419,  431  ;  Stevens  r.  Paterson  &  N.  U.  E. 
Co.,  34  N.  J.  L.  532,  553  ;  New  York,  L. 
E.  &  W.  E.  E.  Co.  V.  Yard,  43  N.  J.  L. 
121  ;  s.  c.  lb.  632  ;  Lockwood  r.  N.  Y. 
VOL.  u 7 


&  'S.  H.  E.  E.  Co.,  37  Conn.  391;  Camp- 
bell V.  Laclede  Gasl.  Co.,  84  Mo.  352,  372; 
Benson  v.  Morrow,  61  Mo.  352  ;  Steers  v. 
Brooklyn,  101  X.  Y.  51  ;  Barney  v.  Keo- 
kuk, 94  U.  S.  324  ;  Potomac  Steamboat 
Co.  V.  Up.  Pot.  Steamboat  Co.,  109  U.  S. 
672. 

Wharves:  Where  streets  bordering  or 
terminating  on  navigable  waters  have  been 
established,  whether  by  condemnation  or 
dedication,  and  whether  the  fee  is  in  the 
city  or  in  the  adjoining  proprietor,  the  city 
under  the  power  to  establish  and  regulate 
whai"ves,  may  cause  public  wharves  to  be 
constructed  at  the  ends  thereof,  and,  unless 
it  is  otherwise  agreed  or  provided,  may 
receive  the  wharfage  from  the  same  ;  and 
this  is  no  invasion  of  the  rights  of  the 
owner  of  property  abutting  ou  such  street 
and  on  the  navigable  water.  McMurray 
r.  Baltimore,  54  Md.  104  (1880),  approv- 
ing Dugan  V.  Baltimore,  5  Gill  &  J.  375  ; 
Haight  V.  Keokuk,  4  Iowa,  199  ;  Barney 
17.  Keokuk,  94  U.  S.  324  ;  Rowan's  Ex. 
V.  Portland,  8  B.  Mon.  253  ;  Newport  r. 
Taylor's  Ex.,  16  B.  Mon.  700 ;  Barney  v. 
Baltimore,  1  Hughes   C.  C.  118  ;   Cofian 
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Who  may  dedicate ;  Intent,  how  established. 

§  635  (498).    Dedication  must  be  made  by  the  Owner. —  The  dedi- 
cation must  he  hy  the  owner  of  the  land,  or  of  au  estate  thereiD.^    A 


V.  Portland,  11  Saw.  C.  C.  R.  600 
(1886);  s.  c.  27  Fed.  Rep.  412.  Compare 
Portland  &  W.  V.  R.  R.  Co.  v.  Portland, 
14  Oreg.  188.  See  further  on  the  subject 
of  Wharves,  ante,  sees.  103-113  ;  post,  sec. 
649. 

^  Hoole  V.  Attorney-General,  22  Ala, 
•  190  ;  Irwin  v.  Dixion,  9  How.  10  ;  Lee  v. 
Lake,  14  Mich.  12  ;  Leland  v,  Portland, 
2  Oreg.  46  ;  Lownsdale  v.  Portland,  Deadj', 
1,  39  ;  Baugan  v.  Mann,  59  111.  492 ; 
Lawe  V.  Kaukauna,  70  Wis.  306  ;  35  N. 
W.  Rep.  561.  In  a  case  where  a  plat  in- 
cluded land  not  owned  by  the  dedicator,  it 
was  held  that  the  real  owner  could  not  be 
presumed  to  have  dedicated  the  part 
owned  by  him,  from  the  fact  that  he  had 
paid  taxes  assessed  by  the  city  after  it 
had  formally  accepted  the  plat.  Armstrong 
V.  Topeka,  36  Kan.  432.  If  land  is  dedi- 
cated to  public  use  before  the  issue  of  a 
patent  by  the  United  States,  the  subseijuent 
issue  of  the  patent  to  such  dedicator  will 
not  defeat  the  dedication,  but  the  patentee 
will  hold  the  legal  title  in  trust  for  the 
public.  Reid  v.  Edina  Bd.  of  Ed.,  73 
Mo.  295;  Cincinnati  v.  White's  Lessee,  6 
Pet.  431,  440.  A  dedication  by  a  State 
has  the  same  effect  as  if  made  by  an  indi- 
vidual, Terre  Haute  &  I.  R.  R.  Co.  v. 
Scott,  74  Ind.  29 ;  Matthiessen  &  H.  Zinc 
Co.  V.  La  Salle,  117  111.  411  (1886);  Reilly 
V.  Racine,  51  Wis.  526  ;  infra,  sec.  642, 
note.  A  city  may  dedicate  its  own  lands  to 
public  use.  Story  v.  New  York  Elev.  R. 
R.  Co.,  90  N,  Y.  122,  The  United  States 
may  lay  out  its  lands  and  dedicate  streets 
and  public  places.  Illinois  v.  111.  Cent. 
R.  R,  Co.  (Chicago  Lake  Front  case,  Har- 
lan and  Blodgett,  JJ. ),  33  Fed.  Rep.  730, 
more  fully  noticed,  infra,  sec.  640,  note. 
Remainderman  not  bound  by  acts  of  the 
owner  of  a  particular  estate  unless  his 
assent  can  be  shown  or  implied.  2  Smith 
Lead.  Cas.  95  ;  Detroit  v.  Det.  &  Milw, 
K.  R.  Co.,  23  Mich.  173(1871).  By  agent 
of  owner.  United  States  v.  Chicago,  7 
How.  (U.  S.)  185  ;  Barclay  v.  Howell's 
Lessee,  6  Pet,  498.     An  agent  laid  out  a 


town  plat  with  "  public  square  ; "  the  pro- 
prietors denied  his  authority  ;  but  it  was 
held,  that  having  conveyed  property  by 
adopting  his  numbers,  referring  to  the 
"recorded town plat,"and  "public square," 
his  act  was  ratified,  and  these  facts  were 
sufficient  proof  of  his  authority.  Brown  v. 
Manning,  6  Ohio,  298  (1834).  By  admin- 
istrator. Logansport  v.  Dunn,  8  Ind.  378 
(1856).  By  execidor.  Earle  r.  New  Bruns- 
wick, 3£  N.  J.  L.  47.  Cannot  dedicate  land 
unless  empowered  to  do  so  by  will  or  order 
of  court.  Kaime  v.  Harty,  73  Mo.  316. 
Presumption  from  long  use  by  public 
against  married  viovian.  Schenley  v.  C6m- 
monwealth,  36  Pa.  St.  29.  Dedication  by 
married  woinan.  Todd  v.  Pittsburg,  Ft. 
W.  &  C.  R.  R.  Co.,  19  Ohio  St.  514.  A 
husband  cannot  dedicate  his  wife's  land. 
Indianapolis  v.  Patterson,  112  Ind.  344  ; 
Marshall  v.  Anderson,  78  Mo.  85  (nis  cur- 
tesy not  affected  thereby).  Infra,  sec.  640, 
note.  Widow  not  dowable  in  property 
dedicated  to  public  uses.  Gwynne  v.  t'in- 
cinnati  (bill  for  dower  in  market-house), 
3  Ohio,  25  (1827)  ;  Moore  v.  New  York, 
8  N.  Y,  110.  In  Louisiana  a  certificate 
of  renunciation  by  the  donor's  wife  is  not 
necessary.  Lawrence  v.  Jeff.  Par.  Pol. 
Jury,  35  La.  An,  601  ;  ante,  sec,  594  ; 
Mankato  v.  Meagher,  17  Minn.  265.  A 
railroad  company  can  dedicate  land  for  a 
public  highway.  Williams  v.  N.  Y.  & 
N.  H.  R.  R.  Co.,  39  Conn.  509.  An 
owner  cannot  dedicate  land  so  as  to 
affect  the  title  of  a  mortgagee  or  of  pur- 
chasers at  a  sale  under  the  mortgage, 
Moore  v.  Little  Rock,  42  Ark,  66  ;  Mc- 
Shane  v.  Moberly,  79  Mo.  41  ;  Smith  v. 
Heath,  102  111.  130  ;  People  v.  Herbel, 
96  111.  384.  "Where,  without  judicial 
proceeding  or  compensation,  or  soleniR 
form  of  conveyance,  it  is  sought  to  estab- 
lish in  pais  a  divestiture  of  the  citizen's 
landed  property  in  favor  of  the  public,  the 
proof  ought  to  be  so  cogent,  persuasive, 
and  full  as  to  leave  no  reasonable  doubt  of 
the  existence  of  the  owner's  intent  and 
consent."     Per  Philips,  C,  in  Landis  v. 
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municipal  or  other  corporation  may,  unless  restricted,  dedicate  to  pub- 
lic use  land  of  which  it  is  the  proprietor.^  Accordingly,  if  a  town  or 
city,  owning  land  in  fee,  suffer  it  to  remain  unenclosed,  place  a  survey 
of  the  same  on  record,  describing  it  as  the  "  town  common,"  and  then 
permit  an  uninterrupted  use  of  it  by  the  public  for  a  series  of  years, 
this  will  amount  to  an  irrevocable  dedication  of  the  land  to  the 
public,  and  the  subsequent  grantee  of  the  corporation  would  obtain 
no  title.^  But  if  the  title  in  fee  to  a  piece  of  land  be  in  the  muni- 
cipal corporation,  although  it  was  purchased  by  it  for  a  market,  and 
constantly  used  for  that  purpose  for  forty  years,  the  land  is  not 
thereby  dedicated  for  market  purposes,  but  the  market  may  be 
changed  or  abandoned,  and  the  taxpayers  or  others  cannot  object, 
since  the  power  to  establish  and  regulate  markets  is  a  continuing 
one,  and  the  land  thus  used  for  market  purposes  may  be  sold  by  the 
corporation.^ 


§  636  (499).  Intention  essential.  —  An  intent  on  the  part  of  the 
oicner  to  dedicate  is  absolutely  essential,  and  unless  such  intention 
can  be  found  in  the  facts  and  circumstances  of  the  particular  case, 
no  dedication  exists.*  Where  a  plat  is  made  and  recorded  the  re- 
Hamilton,  77  Mo.  554,  citing  Irwin  v. 
Dixion,  9  How.  30,  and  Brinck  v.  Collier, 
56  Mo.  164. 

^  Boston  r.  Lecraw,  17  How.  (U.  S.) 
426  ;  State  v.  Woodward,  23  Vt.  92  (18.50); 
Wright  V.  Victoria,  4  Tex.  375  ;  Macon 
r.  Franklin,  12  Ga.  239.  Corporation  may 
dedicate.  Grand  Surrey  Canal  Co.  v.  Hall, 
1  M.  &  Gr.  392  ;  Green  v.  Canaan,  29 
Conn.  157  ;  San  Francisco  v.  Calderwood, 
31  Cal.  585  ;  Niagara  Falls  Susp.  Br.  Co. 
V.  Bachman,  66  X.  Y.  261  (1876).  Dona- 
tion of  lots  by  a  town-site  company  to  a 
university  located  just  outside  of  the  town 
is  not  idtra  vires  the  powers  of  the  com- 
pany. Lamar  County  v.  Clements,  49 
Tex.  347,  citing  text. 

2  State  r.  Woodward  (indictment  for 
enclosing  public  common),  23  Vt.  92 
(1850). 

»  Gall  V.  Cincinnati,  18  Ohio  St.  563 
(1869).  See,  also,  Boston  r.  Lecraw,  17 
How.  (U.  S.)  426  (1854),  cited  ante,  sec. 
109,  note ;  in/rn,  sec.  636,  note.  A 
city  held  not  chopped  from  claiming  land 
which  has  been  dedicated  for  the  public 
use  and  used  for  that  purpose,  by  the  fact 
that  it  has  afterwards  included  it  in  an 
ordinance  and  in  proceedings  for  condem- 


nation.     Moses  r.   St.   Louis   Sectional 
Dock  Co.,  84  Mo.  242. 

*  Baltimore  v.  White,  62  Md.  362; 
Kozell  r.  Andrews,  103  N.  Y.  150  (hold- 
ing that  the  mere  removal  of  a  fence  with- 
out an  acceptance  by  the  public  does  not 
constitute  a  dedication);  Tinges  r.  Balti- 
more, 51  Md.  600 ;  Miller  r.  Aracoma,  30 
W.  Va.  606  (1888).  Where  the  dedica- 
tion is  an  implied  one  the  intent  to  dedi- 
cate may  be  rebutted;  otherwise  where 
the  dedication  is  express.  Elliott,  J.,  said  : 
"  The  intention  to  which  courts  give  heed 
is  not  an  intention  hidden  in  the  mind  of 
the  land-owner,  but  an  intention  mani- 
fested by  his  acts.  It  is  the  intention 
which  finds  expression  in  conduct,  and  not 
that  which  is  secreted  in  the  heart  of  the 
owner,  that  the  law  regards."  Indianapolis 
V.  Kingsbury,  101  Ind.  200,  213.  "To 
constitute  a  valid  dedication  there  must 
have  been  an  actual  intention  on  the  part 
of  the  owner,  clearly  indicated  by  unequi- 
vocal acts  or  conduct,  to  dedicate  the  land 
to  the  public  for  use  as  an  alley,  and  there 
must  have  been  an  acceptance  by  the  pub- 
lic of  the  land  dedicated."  Mitchell,  J., 
Shellhouse  v.  State  (criminal  information 
for  obstructing  public  alley),  110  Ind.  509, 
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quisite  intention  is  generally  indisputable.  But  the  intention  may 
also  he  established  hy  parol  evidence  of  acts  or  declarations  which  show 
an  assent  on  the  part  of  the  owner  of  the  land  that  the  land  should 
be  used  for  public  purposes.  To  deprive  the  proprietor  of  his  land, 
the  intent  to  dedicate  must  clearly  or  satisfactorily  appear.  ^ 


513  (1886).  See,  also,  Gwynn  v.  Homan, 
15  Ind.  201 ;  Columbus  v.  Dahn,  36  Iiid. 
330 ;  Lamar  County  v.  Clements,  49  Tex. 
347;  Denver  v.  Clements,  3  Col.  484; 
McGehee  v.  Woodville,  59  Miss.  648, 
where  a  deed  of  land  to  a  town  for  literary 
purposes,  with  an  agreement  that  the  cor- 
poration should  keep  the  tenements  in  re- 
pair, "for  the  specific  purpose  of  main- 
taining a  public  school,"  was  held  not 
to  be  a  dedication  of  the  property  to  public 
uses.  For  the  rights  of  riparian  owners  in 
the  city  of  New  York  under  the  act  of 
1813,  providing  for  laying  out  an  exterior 
street,  see  Turner  v.  People's  Ferry  Co., 
21  Fed.  Rep.  9L 

1  Irwin  V.  Dixion,  9  How.  1 0  ;  The 
Indianapolis  &  B.  R.  R.  Co.  v.  Indianap- 
olis, 12  Ind.  620  (1839)  ;  Logansport  v. 
Dunn,  8  Ind.  378  ;  San  Francisco  v.  Can- 
avan,  42  Cal.  541  (1872)  ;  Fisk  v.  Ha- 
vana, 88  111.  208  ;  Grube  v.  Nichols,  36 
HI.  92  ;  Rees  v.  Chicago,  38  111.  322 ; 
Harding  v.  Hale,  61  111.  192  ;  111.  Ins. 
Co.  V.  Littlefield,  67  111.  368  ;  AVragg  v. 
Penn.  Tp.,  94  111,  11  ;  Pennington  v. 
Willard,  1  R.  I.  93  ;  Westfall  v.  Hunter, 
8  Ind.  174  ;  Cincinnati  v.  White's  Lessee, 
6  Pet.  435  ;  Wilson  v.  Sexon,  27  Iowa, 
15 ;  Onstott  v.  Murray,  22  Iowa,  466 ; 
Manderschid  v.  Dubuque,  29  Iowa,  73  ; 
Detroit  v.  Det.  &  Milw.  R.  R.  Co.,  23 
Mich.  173  ;  Lamar  County  v.  Clements, 
49  Tex.  347,  citing  and  approving  text. 
Also  Talbott  v.  Richmond  &  D.  R.  R.  Co., 
31  Gratt.  685  ;  s.  c.  22  Alb.  L.  J.  57  ; 
Chicago  V.  Johnson,  98  111.  618  ;  Col- 
lins V.  Macon,  69  Ga.  542  ;  Morse  v. 
Zeize,  34  Minn.  35  ;  Glenn  v.  Baltimore, 
67  Md.  390  ;  Price  v.  Breckenridge,  92 
Mo.  378  ;  Pierce  o.  Chamberlain,  82  Mo. 
618 ;  Gilder  v.  Brenham,  67  Tex.  345  ; 
Wyandotte  Co.  Comm'rs  v.  First  Presb. 
Church,  30  Kan.  620,  in  which  a  plat 
showed  lots  marked  "  church  lots."  Parol 
testimony  was  admitted  to  prove  that  the 
city  officers  had  designated  a  particular 
church  to  occupy  one  of  them.    Where  A. 


had  land  platted,  and  before  the  plat  was 
acknowledged  and  recorded  sold  another 
tract,  including  a  part  of  a  street  shown 
on  the  plat,  to  B.,  it  was  held  that  the 
act  of  B.,  in  conveying  a  part  of  his  land 
by  a  description  which  referred  to  A.'s 
plat,  then  on  file,  and  in  having  it  sur- 
veyed so  as  to  be  bounded  by  a  street  laid 
out  in  the  plat,  was  sufficient  evidence  of 
the  intention  of  B.  to  dedicate  the  street 
to  the  public.  Brooks  v.  Topeka,  34  Kan. 
277. 

"The  doctrine  of  all  the  authorities  is, 
that  the  intention  to  dedicate  land  to  the 
public  use  is  of  the  very  essence  of  the 
act  ;  but  this  intention  may  be  proved  as 
a  fact  or  inferred  from  circumstances." 
Per  Potts,  J.,  Smith  v.  State,  23  N.  J.  L. 
712,  725  ;  Lee  v.  Lake,  14  Mich,  12 ; 
Stuj'vesant  v.  Woodruff",  21  N.  J.  L,  145; 
Mayo  V.  Murchie,  3  Munf.  (Va.)  358 
(1811);  Niagara  Falls  Susp.  Br.  Co.  v. 
Bachnian,  66  N,  Y.  261  (1876),  May  be 
shown  by  acts  in  pais.  Aiken  T.  C.  v. 
Lythgoe,  7  Rich.  (Law.)  435  ;  Angell  on 
Highways,  sec.  132  ;  Princeville  v.  Auten, 
77  111.  325  (1875)  ;  111.  Ins.  Co.  v.  Lit- 
tlefield, 67  111.  368;  Quinn  v.  Anderson, 
70  Cal.  454. 

Proof  of  dedication  and  of  acts  which 
will  estop  original  proprietor  or  his  grantee, 
with  notice,  from  resuming  the  lands  set 
apart  to  the  public.  Consult  Common- 
wealth V.  Alburger,  1  Whart.  (Pa.)  469  ; 
State  V.  Wilkinson,  2  Vt.  480  ;  Abbott  v. 
Mills,  3  Vt.  521  ;  Pomeroy  v.  Mills,  lb. 
279 ;  State  v.  Catlin,  lb.  530  ;  State  v. 
Woodward,  23  Vt.  92.  When  tlie  property 
was  not  itrban,  mere  platting  and  record- 
ing, when  no  sales  had  been  made  and  no 
acceptance  appeared,  held,  under  the  cir- 
cumstances, not  to  consummate  a  dedica- 
tion. Trustees  of  First  Ev.  Church  v. 
Walsh,  57  111.  363  (1870).  Declarations 
of  owner  of  soil  admissible  to  show  a  dedi- 
cation to  public  use.  State  v.  Catlin,  3 
Vt.  530  (1831)  ;  McKee  v.  St.  Louis,  17 
Mo.  184  ;    Buchanan  v.  Curtis,  25  Wis. 
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Effect  of  Long  User  arid  Acquiescence. 

§  637   (500).     Presumption  from   Long  User.  —  Such  %7lient  will 

he  prcmmcd  against  the  owner  where  it  appears  that  the  easement 
in  the  street  or  property  has  been  used  and  enjoyed  hy  the  public 
for  a  period  corresponding  with  the  statutory  limitation  of  real 
actions.     But  where  there  is  no  other  evidence  against  the  owner  to 


99  (1869)  ;  Evans  r.  Evausville,  37  Ind. 
229  (1871).  Declarations  of  deceased  siir- 
teyor,  at  the  time  of  making  survey,  were 
admitted  as  part  of  the  res  gestce,  Bar- 
clay V.  Howell's  Lessee,  6  Pet.  498  ;  re- 
ferred to  by  McLean,  J.,  10  Pet.  714  ; 
Birmingham  v.  Anderson,  40  Pa.  St.  506 ; 
In  an  action  for  obstructing  a  public  alley 
the  plaiutiff  may  show  by  the  acts  and 
declarations  of  former  proprietors  that 
their  use  and  occupation  of  the  alley  were 
for  temporary  purposes.  McKee  v.  Perch- 
ment,  69  Pa,  St.  342  (1871).  A  report  of 
commissioners,  awarding  no  compensation 
to  one  whose  land  had  been  taken,  was 
confirmed,  the  street  opened  in  1871 
■without  his  objection,  and  a  fence  placed 
by  him  on  the  street  line.  He  could  not 
in  1878  disturb  the  report.  The  land  is 
presumed  to  have  been  dedicated  to  pub- 
lic use.  State  v.  Jersey  City,  40  N.  J.  L. 
483.  "Where  the  owner  is  interested  to 
prove  a  dedication,  he  will  be  held  to 
strict  proof.  Rector  v.  Hartt,  8  Mo.  448. 
"Where  the  dedication  is  specific  and 
certain,  as,  for  example,  where  the  words 
"  public  ground  "  or  "  public  square  "  ap- 
pear on  the  recorded  plat,  parol  testimony 
is  not  receivable  to  establish  or  affect  the 
intention  of  the  donors  ;  and  therefore,  in 
such  a  case,  the  donors  cannot  show,  by 
evidence  aliunde,  that  they  designed  the 
square  for  a  court-house,  and  if  no  court- 
house should  be  erected,  then  to  resume  it 
or  appropriate  it  to  a  seminary  of  learning. 
Brown  p.  Manning,  6  Ohio,  298  (1834); 
Princeville  v.  Auten,  77  111.  325  (1875). 
Contra,  "Westfall  p.  Hunt,  8  Ind.  174  ;  but 
qucere  as  to  competency  of  the  parol  evi- 
dence to  show  the  intent.  See  Indianapolis 
V.  Croas,  7  Ind.  9  ;  Cincinnati's  Lessee  p. 
Hamilton  Co.  Comm'rs,  7  Ohio,  Part  1, 
88  (dedication  "for  public  uses,"  —  con- 
test between  city  and  county  )  ;  Lebanon 
».      Warren     Co.     Comm'rs      ("public 


ground,"  contest  as  to  square  between 
town  and  county),  9  Ohio,  80  ;  infra,  sec. 
645,  note.  In  Scott  v.  Des  Moines,  64 
Iowa,  438,  it  was  held  that  the  words 
"Market  Square'  by  which  land  was 
designated  upon  a  plat  did  not  necessarily 
show  a  dedicatory  intent,  nor  did  they 
conclusively  show  that  the  land  was  to  be 
used  for  a  market  only  ;  but,  inasmuch 
as  the  city  had  always  treated  the  land  as 
public  by  omitting  to  tax  it,  and  as  the 
dedicator  had  never  treated  it  as  private, 
it  was  found  to  have  been  dedicated  to  pub- 
lic use.  Supra,  sec.  635.  See  Darlington 
V.  Commonwealth,  41  Pa.  St.  63.  Declara- 
tions to  bind  corporation  dedicator  must 
be  by  its  authorized  oflBcers.  Niagara 
Falls  Susp.  Br.  Co.  v.  Bachman,  66  N.  Y. 
261  (1876),  "Where  a  block  on  a  map  was 
marked  *' court-house,"  the  declarations  of 
the  original  owners,  who  made  the  dedi- 
cation, to  the  effect  that  the  block  was  in- 
tended for  a  court-house  square,  and  not 
for  a  jail,  were  held  to  be  admissible. 
Harris  County  r.  Taylor,  58  Tex.  690. 
"Where  the  plat  of  a  city  bordering  on  a 
river  showed  a  line  marked  "bridge," 
this  fact  was  held  to  indicate  unmistak- 
ably that  the  owner  intended  to  dedicate 
the  land  for  a  street  to  the  centre  of  the 
stream,  Elgin  v.  Beckwith,  119  111.  367. 
A  judgment  in  a  suit  between  the  land- 
owner and  the  municipal  corporation, 
when  the  latter  pleads  a  right  of  way 
granted  or  dedication  to  the  public  made 
by  the  former,  is  conclusive  upon  that 
question  in  a  subsequent  action  between 
the  same  parties  ;  and  evidence  aliunde 
the  record  in  the  first  suit  is,  if  necessary, 
admissible  to  show  what  was  therein  really 
put  in  issue  and  controverted.  Hickerson 
V.  Mexico  (trespass),  58  Mo.  61  (1874)  ; 
San  Francisco  v.  Holliday,  76  CaL  18 
(1888). 
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support  the  dedication  but  the  mere  fact  of  such  user,^  so  that  the 
right  claimed  by  the  public  is  purely  prescriptive,  it  is  essential,  to 
maintain  it,  that  the  user  or  enjoyment  should  be  adverse,  that  it  is 
with  claim  of  right,  and  uninterrupted  and  exclusive  for  the  requisite 
length  of  time  ;  but  when  it  is  said  that  it  must  be  uninterrupted, 
this  refers  to  the  right,  and  not  simply  to  an  interruption  of  the 
use? 


1  Remington  v.  Millard,  1  R.  I.  93 
(1847)  ;  Thayer  v.  Boston,  19  Pick. 
(Mass.)  511  (1837)  ;  Talbott  v.  Grace,  30 
Ind.  389  (1868)  ;  Keyes  v.  Tait,  19  Iowa, 
123  ;  Detroit  v.  Det.  &  Milw.  R.  R.  Co., 
23  Mich.  173  ;  Green  v.  Oaks,  17  111.  249; 
Smith  V.  State,  23  N.  J.  L.  130,  affirmed, 
lb.  712  ;  Shawangunk  Kill  Br.,  In  re, 
100  N.  Y.  642  ;  Smith  v.  Gardner,  12 
Oreg.  221  ;  Onstott  v.  Murray,  22  Iowa, 
457.  Where  conflict  in  the  cases  is  noticed, 
and  where  it  is  held  that  if  the  public, 
with  the  knowledge  of  the  owner  of  the 
land,  even  though  it  be  unenclosed  timber 
or  prairie  land,  has  claimed  and  exercised 
the  right  of  using  the  same  for  a  public 
highway  for  a  period  equal  to  that  fixed 
by  the  statute  limiting  real  actions,  the 
public  right  is  complete,  unless  such  use 
be  by  favor  or  leave  of  the  owner.  Man- 
derschid  v.  Dubuque,  29  Iowa,  73.  In 
Pennsylvania,  the  Supreme  Court  holds 
the  law  to  be,  "  that  the  use  of  ground  by 
the  public  as  a  highway  for  more  than 
twenty-one  years  makes  it  a  public  road 
just  as  effectually  as  though  it  had  origi- 
nally been  laid  out  and  opened  by  the 
proper  authorities."  Per  Knox,  J.,  Com- 
monwealth V.  Cole,  26  Pa.  St.  187  (1856); 
Thayer  v.  Boston,  19  Pick.  (Mass.)  511, 
514,  per  Shaw,  C.  J.  And  the  same  prin- 
ciple is  adopted  as  to  sidewalks  and  streets. 
Bush  V.  Johnson,  23  Pa.  St.  209  (1854). 
It  is  held  in  Massachusetts  that  a  town 
vr&Y  can  only  be  established  in  the  mode 
prescribed  by  statute  ;  though  a  town 
may  acquire  a  right  of  way  by  grant  or 
user,  it  will  be  a  private  way,  and  ob- 
structions to  it  not  indictable.  Common- 
wealth v.  Low,  3 Pick.  (Mass.)  408  (1826). 
But  see  Commonwealth  v.  Belden,  13 
Met.  (Mass.)  10  (1847)  ;  Commonwealth 
V.  Coupe,  128  Mass.  63  ;  State  v.  Brad- 
bury, 40  Me.  154  (1855)  ;  State  v.  Wil- 
son,  42  Me.  9 ;   Collins  v.  Macon,  69  Ga. 


542.  In  Kranz  v.  Baltimore,  64  Md.  491, 
the  city  had  used  for  more  than  twenty 
years  a  stream  within  its  limits  as  a  com- 
mon sewer,  and  had  repaired  it,  as  needed, 
both  where  it  ran  through  private  prop- 
erty and  along  public  streets  ;  eventually 
it  became,  throughout  its  length,  com- 
pletely arched  over  and  covered,  and  was 
extended  in  the  same  way,  as  the  city 
condemned  and  improved  new  streets.  It 
was  held  that  the  city  had  acquired  the 
right  to  use  the  stream,  wherever  it  crossed 
or  flowed  upon  streets  as  they  were  laid 
out  over  the  land  through  which  the 
stream  ran,  by  virtue  of  its  power  to  open 
and  condemn  streets  ;  and  that  it  had  ac- 
quired by  adoption  such  parts  of  the  stream 
as  were  upon  private  property,  though  it 
had  been  originally  arched  or  covered  by 
the  owners,  it  being  presumed  that  such 
owners  had  dedicated  their  rights  in  the 
bed  of  the  stream  to  the  public  for  the 
purposes  of  a  sewer,  and  that  the  city  had 
accepted  the  dedication. 

For  construction  of  a  statute  providing 
that  lands  which  have  been  used  as  high- 
ways and  so  considered  for  twenty  years, 
and  which  shall  be  declared  by  the  town 
council  to  be  highways,  shall  be  taken 
and  considered  as  public  highways,  see 
Goelet  V.  Newport  Bd.  of  Aid.,  14  R.  I. 
295. 

2  2  Greenl.  Ev.,  tit.  Prescription,  sees. 
537-546  ;  Perry  v.  New  Orleans,  M.  &  C. 
R.  R.  Co.,  55  Ala.  413,  citing  and  approv- 
ing text.  See  San  Francisco  v.  Canavan, 
42  Cal.  541  (1872)  ;  Sherman  v.  Kane,  86 
N.  Y.  57  ;  Ruland  v.  South  Newjnarket, 
59  N.  H.  291  ;  Childs  v.  Nelson,  69  Wis. 
125  ;  Visalia  v.  Jacobs,  65  Cal.  434  ; 
Stewart  v.  Frink,  94  N.  C.  487  ;  Ely  v. 
Parsons,  55  Conn.  83  ;  Steele  v.  Sullivan, 
70  Ala.  589  ;  Smith  v.  Inge  (length  of 
user),  80  Ala.  283  (1887)  ;  People  v. 
Blake,    60   Cal.    497.      Where  adjoining 
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§  638  (501).  User  as  affecting  Question  of  fctent.  —  But  where 
the  question  is  as  to  an  intent  on  the  part  of  the  owner  to  dedicate, 
liser  by  the  joublic  for  a  period  less  than  that  limiting  real  actions 
is  important  as  evidence  of  such  intention,  and  as  one  of  the  facts 
from  which  it  may  be  inferred.  Where  the  animus  dedicandi  is 
established,  no  user  for  any  definite  period  by  the  public  is  neces- 
sary.i     "  No  particular  time,"  says  an  English  judge,  "  is  necessary 


owners  of  land  agree  to  reserve  an  alley 
between  their  premises  for  their  own  use, 
the  fact  that  the  same  foi-  years  is  open  to 
the  public  use,  that  in  several  conveyances 
it  is  described  as  an  alley,  and  that  the 
owner  of  the  soil  never  paid  taxes  on  the 
same,  will  not  bring  the  alley  into  exist- 
ence as  a  public  easement.  Illinois  Ins. 
Co.  r.  Littlefield,  67  111.  368  (1873). 

In  Herhold  v.  Chicago,  108  111.  467, 
the  fact  that  the  public  had  travelled  over 
certain  premises  as  over  a  public  street  for 
sixteen  yeai-s,  when  the  owner  fenced  it 
in  and  resumed  possession,  was  held,  in  a 
suit  brought  fourteen  years  afterwards, 
not  to  justify  an  inference  of  dedication. 
And  where  an  alley  had  been  dedicated  to 
public  use,  but  the  land  comprising  it  had 
been  fenced  in  and  occupied  by  the  ad- 
joining lot  owners  for  a  sufficient  time, 
such  owners'  claim  of  adverse  possession 
was  sustained,  in  an  application  for  an  in- 
junction restraining  the  city  from  opening 
the  alley.  Fort  Smith  f.  McKibbin,  41 
Ark.  45.  To  same  effect,  Hayward  v. 
Manzer,  70  Cal.  476.  A  dedication  of 
land  for  a  highway  and  user  by  the  pub- 
lic constitute  a  highway,  though  there  be 
no  record  of  it  as  such.  Driggs  i;.  Phillips, 
103  N.  Y.  77.  Where  there  was  a  dedi- 
cation in  pais  and  user  by  the  public  for 
more  than  twenty  years,  it  was  held  that 
the  owner  could  not  defeat  the  right  of 
the  public  by  filing  a  plat  of  the  property. 
Getchell  v.  Benedict,  57  Iowa,  121. 

^  Hoole  0.  Attorney-General,  22  Ala. 
190  ;  Boyer  v.  State,  16  Ind.  451  ;  Evans- 
ville  V.  Paige,  23  Ind.  525  ;  Cincinnati 
Trs.  V.  White's  Lessee,  6  Pet.  431  ;  Barclay 
V.  Howell's  Lessee,  6  Pet.  498  ;  Irwin  v. 
Dixion,  9  How.  10  ;  State  v.  Wilkinson, 
2  Vt.  480  ;  Hunter  v.  Sandy  Hill  Trs.,  6 
Hill  (N.  Y.),  407.  Proof  by  user.  See 
Gamble  v.  St.  Louis,  12  Mo.  617  ;  Marcy 
V.  Taylor,  19  lU.  634  ;  Grube  v.  Nichols, 


36  in.  93  ;  Harding  r.  Hale,  61  111.  192  ; 
Manrose  v.  Parker,  90  111.  581 ;  Lewis  v. 
San  Antonio,  7  Tex.  288  ;  New  Orleans 
r.  United  States,  10  Pet.  661,  722  ;  Weis- 
brod  V.  Chicago  &  N.  W.  Ry.  Co.,  18 
Wis.  35;  Doe  v.  Jones,  11  Ala.  63  (1847); 
Smith  V.  Inge,  80  Ala.  283  (1887)  ;  2 
Smith  Lead.  Cas.  95  ;  Onstott  v.  Mur- 
ray, 22  Iowa,  457 ;  Pella  v.  Scholte,  24 
Iowa,  283  ;  Saulet  v.  New  Orleans,  10 
La.  An.  81  ;  City  Cem.  Assoc,  v.  Men- 
inger,  14  Kan.  312  (1875)  ;  Faust  v. 
Huntington,  91  Ind.  493  ;  Bradstreet  v. 
Dunham,  65  Iowa,  248  ;  Shea  v.  Ottumwa, 
67  Iowa,  39  ;  Griffin's  Appeal,  109  Pa.  St. 
150  ;  McKenna  v.  Boston,  131  Mas.s.  143. 
The  dedication  of  a  highway  may  be  es- 
tablished by  use  by  the  public  for  more 
than  ten  years,  if  during  that  time  it  is 
kept  in  repair  by  the  road  supervisor,  with 
the  acquiescence  of  the  owner  of  the  land. 
Gerberling  j;.  Wunnenberg,  51  Iowa,  125  ; 
Onstott  V.  Murray,  22  Iowa,  457  ;  Wilson 
r.  Sexon,  27  Iowa,  15  ;  State  v.  Kan.  City, 
St.  J.  &  C.  B.  R.  R.  Co.,  45  Iowa,  139  ; 
Manderschid  v.  Dubuque,  29  Iowa,  73. 

What  acts  %oill  repel  presicmptimi  of 
dedication  arising  from  owner's  knowl- 
edge of  the  use  by  the  public.  Durgin  v. 
Lowell,  3  Allen  (Mass.),  398  ;  Skeen  v. 
Lynch,  1  Rob.  (Va.)  186,  194;  Roberts 
V.  Karr,  1  Campb.  262,  note  ;  lb.  263, 
note  ;  Schoonmaker  v.  Ref.  Prot.  Dutch 
Church,  5  How.  (N.  Y.)  Pr.  265;  2 
Smith  Lead.  Cas.  176.  Upon  the  question 
of  dedication,  non-tiser  is  important,  but 
not  conclusive,  evidence  against  the  pub- 
lic. Barclay  v.  Howell's  Lessee,  6  Pet. 
498.  Concurrence  of  all  the  owners  inter- 
ested in  an  alley  essential  to  establish  an 
abandonment  of  it.  McKee  v.  Perchnient, 
69  Pa.  St.  342  (1871).  Effect  of  occiqyancy 
by  alleged  dedicator.  Cook  v.  Hillsdale,  7 
Mich.  115  (1859)  ;  Peoria  v.  Johnson,  56 
111.  45  (1870).     Maintenance  of  gates  or 
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for  evidence  of  a  dedication.  If  the  act  of  dedication  be  unequivo- 
cal, it  may  take  place  immediately.  For  instance,  if  a  man  build  a 
double  row  of  houses  opening  into  an  ancient  street  at  each  end, 
making  a  street,  and  sells  or  lets  the  houses,  that  is  instantli/  a 
highway."  ^  , 

§  639  (502).  Same  subject.  Widening  Street.  —  A  street  may 
he  widened  by  the  dedication  of  a  strip  of  land  adjoining  it,  and  such 
dedication  may  be  shown  by  long  use  by  the  public,  and  acquies- 
cence in  such  use  by  the  owner.  And  if  the  street  has  been  long 
used  and  built  upon  to  a  particular  line,  which  line  has  been  acqui- 
esced in  by  the  adjoining  owners,  who  have  built  and  made  improve- 
ments to  correspond  with  such  line,  such  owners  and  the  public 
acquire  rights  in  consequence,  and  one  or  more  of  such  owners  can- 
not afterwards  change  or  narrow  the  street  by  showing  that  the 
original  survey  made  the  line  of  the  street  different  from  that  which 
had  been  long  regarded,  built  upon,  and  acquiesced  in  as  the  line  of 
the  street.^ 

Uffect  of  Platting  and  Sale  of  Lots. 

§  640  (503).  Dedication  by  Platting  and  Sale.  —  While  a  mere 
survey  of  land,  by  the  owner,  into  lots,  defining  streets,  squares,  &c., 
■will  not,  without  a  sale,  amount  to  a  dedication,^  yet  a  sale  of  lots 
with  reference  to  such  plat,  or  describing  lots  as  bounded  by  streets, 
will,  as  between  the  grantor  and  grantee,  amount  to  an  immediate 
and  irrevocable  dedication  of  the  streets,  binding  upon  both  vendor 
and  vendee.* 

other  obstructions  to  public  use  is  ordin-  street  as  originally  surveyed.    A  road  or 

arily  strong  evidence  to  rebut  intent  to  street  which  becomes   a   public  highway 

dedicate.     Quinn   v.    Anderson,    70    Cal.  by  user  is  of  no  established  width  by  law  ; 

454  (1886),  and  cases  cited.  its  width,  as  used  at  the  time  when  the 

Woodyer  r.   Hadden,  5 'Taunt.  126,  rights  of  the  public  become  complete,  is 

per    Cliavibre,  J.,    2    Smith    Lead.    Cas.  the  established  or  legal  width  of  the  high- 

176.  way.      Hart  v.  Bloomtield  Tp.   Trs.,    15 

2  Smith  V.   State,    23   N.    J.    L.    712  Ind.  226  (1860)  ;  5  Ind.  459.  See  Darling- 

(1852),  affirming  s.  C  lb.  130.     In  this  ton  v.  Commonwealth,  41  Pa.  St.  63. 
case  the  different  owners  had  acquiesced         '  United   States  v.   Chicago,    7   How. 

in  the  line  built  upon,  and  treated  it  as  (U.  S.)  185,  196.     In  Arkansas,  by  stat- 

the  true  line  for  forty  or  fifty  years.     The  ute,  an  owner  of  land  contiguous  to  a  city 

defendant,  disregarding   this   line,    built  of  the  first  class,  who  lays  it  off  in  blocks 

out  into  the  street  some  four  or  five  feet,  and  lots  as  an  addition  to  the  city,  thereby 

He  was   indicted    for   the  nuisance  thus  dedicates  the  streets  and  alleys  contained 

created,  and  convicted,  the  court  holding  in  it  to  the  city.     Moore  v.  Little  Rock, 

the  rights  of  the  public  had  attached,  and  42  Ark.  66. 

that  it  was  no  defence  to  show  that  the         *  Where    the    United    States    as    the 

building  erected  was  on    the   line  of  the  owner   of  lands,  by  its  proper   officials. 
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§   641   (504).    Plat  as  Evidence  of  Intention.  —  A    dedication  of 
land  for  a  public  square  was  not,  under  the  circumstauces  of  the  case. 


laid  them  out  into  blocks  and  streets, 
and  the  lots  were  sold  with  reference  to 
such  plat,  it  was  held  that  the  dedica- 
tion of  the  streets  and  public  grouniis, 
whether  regarded  as  a  statutory  dedica- 
tion or  a  common-law  dedication,  was 
efiFectual  as  against  the  United  States  to 
exclude  all  right  and  jurisdiction  of  the 
United  States,  and  to  rest  them,  under 
the  statute  of  Illinois,  in  the  city  of 
Chicago  as  the  public  agency  of  the  State, 
for  the  purposes  for  which  the  dedication 
was  made.  State  r.  111.  Cent.  R.  R.  Co. 
(Chicago  Lake  Front  Case,  before  Harlan 
and  Blodgett,  JJ.),  33  Fed.  Rep.  730,  752 
(1888)  ;  supra,  sec.  635  ;  Rowan's  Ex.  v. 
Porthind,  8  B.  Mon.  (Ky.)  232  (1847)  ; 
Augusta  Trs.  v.  Perkins,  lb.  207  ;  Wick- 
lifTe  V.  Lexington,  11  B.  Mon.  (Ky.)  155  ; 
Campbel  Co.  Court  v.  Newport,  12  B. 
Mon.  (Ky. )  538;  Newport  v.  Taylor's 
Ex.,  16  B.  Mon.  (Ky.)  699  (1855)  ;  Kit- 
tle r.  Pfeiffer,  22  Cal.  490  ;  Breed  v. 
Cunningham,  2  Cal.  368  ;  Memphis  & 
St.  L.  Packet  Co.  v.  Grey,  9  Bush  (Ky.), 
137,  146  (1872)  ;  Schneider  v.  Jacob 
(Ky.),  5  South  West.  Rep.  350  ;  Morgan 
V.  Chicago  &  A.  R.  R.  Co.,  96  U.  S. 
716  (1877)  ;  Lamar  v.  Clements,  49  Tex. 
347;  Stone  v.  Brooks,  35  Cal.  489  (1868); 
Cook  V.  Burlington,  30  Iowa,  94  (1870); 
Fisher  v.  Beard,  32  Iowa,  346  (1871)  ; 
Wiggins  V.  McCleary,  49  N.  Y.  346; 
Preston  v.  Navasota,  34  Tex.  684  (1871)  ; 
Hannibal  v.  Draper,  15  Mo.  634  (1852); 
Schenley  v.  Commonwealth,  36  Pa.  St. 
62  (1859)  ;  Doe  v.  Attica,  7  Ind.  641,  644 
(1856)  ;  Wyman  v.  New  York,  11  Wend. 
487  ;  Livingston  i'.  New  York,  8  Wend. 
85  ;  Davis  v.  Sabita,  63  Pa.  St.  90  (1869); 
McKee  v.  Perchment,  69  Pa.  St.  342 
(1871)  ;  Portland  r.  Whittle,  3  Greg.  126 
(1869)  ;  McKenna  v.  Lancaster  Dist.  R. 
Comra'rs,  Harper  (S.  C.)  Law,  381  ; 
White  V.  Cower,  4  Paige  (N.  Y. ),  510  ; 
Barclay  v.  Howell's  Lessee,  6  Pet.  498, 
506  ;  10  Pet.  71 8:  Aiken  T.  C.  v.  Lythgoe, 
7  Rich.  (I^w)  435  ;  Dubuque  v.  Maloney, 
9  Iowa,  450  ;  Pope  v.  Union,  18  N.  J. 
Eq.  282  ;  Field  v.  Carr,  59  111.  198 
(1871)  ;  Arrowsraith  v.  New  Orleans,  24 
La.  .\n.  194  ;    Lake   View  v.  Le  Bahn, 


120  HL  92  (1883)  (a  dedication  under 
the  statute  of  liiiiiois  cannot  be  revoked)  ; 
see  infra,  sec.  642,  and  note  ;  Shea  v. 
Gttumwa,  67  Iowa,  39  ;  Stephenson  v. 
Chattanooga,  20  Fed.  Rep.  586  ;  San 
Leandro  v.  Le  Breton,  72  Cal.  170  ; 
Hurley  v.  Miss.  &  Rum  River  B.  Co., 
34  Minn.  143;  Hobsou  v.  Monteith,  15 
Greg.  251  ;  Smith  r.  Portland,  30  Fed- 
Rep.  734  (1887)  ;  Pearl  Street,  In  re, 
111  Pa.  SL  565  ;  Chapin  v.  Brown,  15 
R.  I.  579  ;  Union  Co.  v,  Peckham 
(R.  I.),  12  At.  Rep.  130  ;  Steele  v. 
Sullivan,  70  Ala.  589  ;  Tinges  r.  Balti- 
more, 51  Md.  600 ;  Vicksburg  v.  Mar- 
shall, 59  Miss.  563.  Where  the  plat 
shows  an  alley  to  be  a  private  one,  a 
sale  of  lots  by  reference  to  the  plat  will 
not  constitute  a  dedication  of  the  alley 
to  public  use.  Dexter  v.  Tree,  117  111. 
532.  Purchaser's  right  extends  to  have 
all  streets,  &c.,  remain  public  which 
were  marked  on  the  plan  exhibited  by 
the  proprietor.  Rowan  v.  Portland,  8 
B.  Mon.  (Ky.)  232  (1847)  ;  Winona  v. 
Huff,  11  Minn.  119  ;    Huber    v.  Gazley, 

18  Ohio,  18  ;  2  Smith  Lead.  Cas.  181  ; 
Logansport  r.  Dunn,  8  Ind.  378  ;  Du- 
buque V.  Maloney,  supra.  Effect  of  sale 
by  plat  as  to  the  rights  of  the  public.  De- 
troit V.  Det.  &  Milw.  R.  R.  Co.,  23  Mich. 
173  (1871);  Evans  v.  Evansville,  37 
Ind.  229  ;  Baker  r.  Johnston,  21  Mich. 
319  (1870)  ;  Hawley  v.  Baltimore,  33 
Md.  270  (1870)  ;  Hall  v.  Baltimore,  56 
Md.  187  ;  West  Cov.  v.  Freking,  8 
Bush  (Ky.),  121  ;  Arrowsraith  v.  New 
Orleans,  24  La.  An.  194  ;  Parsons  v.  At- 
lanta Univ.  Trs.,  44  Ga.  529.  As  to  effect 
of  reference  to  other  than  official  maps. 
Smith  V.  Portland,  30  Fed.  Rep.  734 
(1887).  Reference  in  a  deed,  as  a  boun- 
dary, to  a  street  as  laid  out,  but  not  opened, 
while  it  would  estop  the  grantor  as  against 
his  grantee,  is  not  a  dedication  to  the 
public  so  as  to  deprive  the  grantor  of  the 
right  to  compensation,  when  the  land  is 
actually  taken  under  the  power  of  emi- 
nent domain.     Re  Brooklyn  Street  (Pa.), 

19  Am.  &  Eng.  Corp.  Cas.  584  ;  Easton 
Bor.  V.  Rinek,  116  Pa.  St.  1  (1887). 

So,  in  Maryland,  it  is  laid  down,  "  that 
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implied  against  the  heirs  of  the  grantor  from  its  representation  as  a 
7)%ere  blank,  undistinguished  from,  and  continuous  with,  the  streets 


where  a  party  sells  property  lying  with- 
in the  limits  of  the  city,  and  in  the  con- 
veyance bounds  such  property  by  streets 
designated  as  such  in  the  conveyance,  or 
on  a  map  made  by  the  city  or  by  the 
owner  of  the  property,  such  a  sale  implies, 
necessarily,  a  covenant  that  the  purchaser 
shall  have  the  use  of  such  streets."  Moale 
V.  Baltimore,  5  Md.  314,  321  (1854)  ;  fol- 
lowing White  V.  Flannigain,  1  Md.  525, 
540  (1852)  ;  distinguished  from  Under- 
wood V.  Stuyvesant,  19  Johns.  (N.  Y. ) 
186;  Howard  v.  Eogers,  4  Harr.  &  J.  278. 
Where  a  paper  village  is  laid  out  as  an 
entire  thing,  the  dedication  of  all  the 
streets  to  the  public  is  entire,  and  when 
the  public  act  upon  such  dedication  the 
acceptance  of  part  may,  and  in  general 
will,  be  construed  as  an  acceptance  of  the 
whole,  or  an  entirety.  Derby  v.  Ailing, 
40  Conn.  410  (1873).  See  infra,  sec.  642, 
note.  Where  several  owners  of  land  join 
in  making  a  town  plat,  no  one  of  them  ac- 
quires thereby  an  easement  distinct  from 
that  of  the  public  in  the  streets  marked 
on  the  plat.  Patterson  v.  Duluth,  21 
Minn.  493.  In  Bryant  v.  Estabrook,  16 
Neb.  217,  a  proceeding  to  foreclose  liens 
for  taxes,  it  was  urged  that  in  legal  con- 
templation there  was  no  such  property  as 
the  lots  described,  because  no  plat  or 
map  containing  or  embracing  them  had 
ever  been  filed  or  recorded.  It  appeared 
that  the  tract  had  been  laid  out  in  lots, 
blocks,  streets,  and  squares,  for  more  than 
twenty-five  years,  and  had  been  used,  en- 
joyed, and  extensively  improved  by  the 
owners.  The  contention  was  rejected  on 
the  ground  of  public  policy.  Cobb,  Ch. 
J.,  saying  :  "  For  this  court  to  now  hold 
that  these  lots  have  no  legal  existence  for 
the  reason  that  no  plat  or  map  of  said  city 
has  ever  been  recorded,  would  be  to  declare 
all  taxes  ever  levied  upon  such  property 
for  any  purpose,  whether  collected  or 
uncollected,  now  being  collected,  or 
just  assessed  for  future  collection,  ille- 
gal, null,  and  void,  would  thus  cut  off 
the  necessary  resources  of  said  city  for 
years  to  come,  and,  in  my  opinion,  be 
against  public  policy  ;  and  I  do  not  feel 
justified  to  enter  upon  the  discussion  of 


authorities  that  might  logically  lead  to 
that  conclusion.  Certainly  it  was  some 
one's  duty  at  one  time  to  have  recorded  a 
plat  of  that  part  of  the  city  where  the 
property  in  question  is  situated  ;  but  that 
duty  was  neglected,  and  in  this  neglect 
individuals  and  the  public  have  acquiesced 
for  a  generation.  Its  question  at  this  late 
day  in  the  courts  cannot  be  entertained 
without  the  infliction  upon  the  public  of 
a  wrong,  beside  which  even  the  alleged 
wrong  to  the  appellant  by  reason  of  the 
judgment  in  the  court  below  falls  into 
insignificance." 

Dedication  wliere  the  conveyance 
hounds  the  purchasers  by  a  street  or  2)ub' 
lie  square,  designated  on  a  map.  See  Peo- 
ple V.  Lambier,  5  Denio,  9,  19 ;  Thirty- 
second  Street,  In  re,  19  Wend.  128  ;  fol- 
lowed in  Twenty-ninth  Street,  In  re,  1 
Hill  (N.  Y.),  189;  lb.  191;  Furman 
Street,  In  re,  17  Wend.  649  ;  Livingston 
V.  New  York,  8  Wend.  85;  Willoughby  r. 
Jeuks,  20  Wend.  96;  Oswego  v.  Osw.  Canal 
Co.,  6  IST.  Y.  257  ;  Brown  i;.  Manning, 
6  Ohio,  298  ;  Smith  v.  Lock,  18  Mich.  56 
(1869)  ;  Meth.  E.  Church  v.  Hoboken,  33 
N.  J.  L.  13;  State  v.  Elizabeth,  37  lb. 
434.  Where  the  dedication  of  property  to 
the  public  is  clearly  manifested  by  acts  and 
declarations  of  the  owner,  which  have 
been  acted  upon  by  the  public,  the  fact 
that  the  owner  may  have  entertained  a 
diff'erent  intention  from  that  manifested 
by  his  acts  will  not  affect  rights  acquired 
under  the  dedication.  The  laying  out  of 
land  into  a  town,  exhibiting  a  map  op 
plan,  with  streets  and  public  squares,  and 
selling  lots  with  reference  to  such  map, 
implies  a  grant  or  covenant  for  the  benefit 
of  the  purchasers  of  lots.  The  streets  and 
public  squares  represented  by  the  map 
cannot  be  appropriated  by  the  person  mak- 
ing such  grant  to  a  use  inconsistent  with 
that  represented  on  the  map.  The  owner, 
as  .against  his  grantee,  is  estopped  from  so 
doing.  Lamar  v.  Clements,  49  Tex.  347. 
But  the  city  acquires  no  right  until  ac- 
ceptance, to  claim  the  property  for  a  street, 
Galveston  v.  Williams,  6  South  West. 
Rep.  860  ;  Gilder  v.  Brenham,  67  Tex. 
345. 
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surrounding  it,  upon  a  partition  map  made  by  such  heirs,  and  by 
reference  to  which  they  conveyed  lots.^ 

Acceptance  by  the  Public;  Wlien  and  for  What  Purpose  Necessary. 

§    642   (505).    Acceptance  by  Municipal  AnthoritieB.  —  As  against 
the  proprietor,  a  dedication  of  land  for  streets  and  highways  may  be 


The  presumption  of  an  intent  to  dedi- 
cate derived  froni  a  sale  of  lots  with 
reference  to  a  plat  may  be  negatived  by 
statementa  and  reservations  on  the  plat 
showing  that  there  was  no  present  and 
actual  intention  to  dedicate.  Niagara 
Falls  Susp.  Br.  Co.  v.  Bachman,  66  N. 
Y,  261  (1876).  While  persons  who  pur- 
chased lots  described  expressly  as  laid 
down  on  a  map  may  have  rights  under  the 
map,  those  who  bought  be/ore  it  was  made 
can  have  none.  Lennig  o.  Ocean  City 
Assoc,  41  N.  J  Eq.  24.  One  who  buys 
land  at  a  public  sale  without  notice  ex- 
press or  implied  of  the  dedication  of  a 
street  through  it,  is  not  bound  by  the 
dedication,  though  others  may  have  pur- 
chased other  land  with  reference  to  it. 
Schuchman  v.  Homestead  Bor.,  Ill  Pa. 
St.  48.  As  to  the  effect  of  the  reservation 
of  an  easevient  across  a  street,  see  Waterloo 
V.  Union  Mill  Co.,  59  Iowa,  437.  Where  a 
husband  alone  files  a  plat  of  his  wife's 
land,  and  they  afterwards  join  in  convey- 
ing lots  designated  on  the  plat,  the  wife 
is  not  estopped  from  asserting  her  title  to 
land  designated  as  a  street  on  the  plat. 
Marshall  v.  Anderson,  78  Mo.  85  ;  supra, 
sec.  635,  note. 

^  Xew  York  v.  Stuyvesant,  17  N.  Y. 
34  (1858).  Mere  unnumbered  triangular 
space  in  plat,  bounded  by  streets,  without 
user  by  the  public  or  other  evidence  of 
public  right,  held  not  to  establish  a  dedi- 
cation of  such  space  as  a  common.  Oswald 
V.  Grenet,  15  Tex.  118  (1855).  Compare 
Hanson  v.  Eastman,  21  Minn.  509  (1875). 

3fode  of  platting,  and  peculiarities  of 
lines  and  spaces  on  plats  as  showing  an  in- 
tention to  dedicate,  or  the  reverse.  See 
Hanson  v.  Eastman,  21  Minn.  509  (1875); 
Saulet  V.  New  Orleans,  10  La,  An.  81  ; 
Yates  V.  Judd,  18  Wis.  118  ;  Livaudais  v. 
Municipality,  5  La.  An.  8  ;  Municipality 
r.  Palfrey,  7  La.  An.  497;  Xiques  v.  Bujac, 
7  La.  An.  498;  Barclay  r.  Howell's  Lessee, 


6  Pet.  498.  TFater  Street,  with  open  space 
on  river  side,  10  Pet.  714  ;  Memphis  & 
St.  L.  Packet  Co.  v.  Grey,  9  Bush  (Ky.), 
137  (1872)  ;  Barney  v.  Keokuk,  94  u".  S. 
324  (1876);  s.  c.  4  Dillon,  593;  Elgin  v. 
Beckwith,  119  111.  367 ;  Indianapolis  v. 
Kingsbury,  101  Ind.  200  ;  Fisher  v.  Car- 
penter, 36  Kan.  184;  Hurley  w.  Miss,  k 
Rum  River  B.  Co.,  34  Mnn.  143  (public 
wharf);  California  v.  Howard,  78  Mo.  88; 
Price  V.  Breckenridge,  77  Mo.  447;  Hoist 
r.  Streitz,  16  Neb.  249  ;  holding  also 
that,  in  case  of  variance  between  the  plat 
and  sur^'ey  as  to  monuments,  the  lines 
actually  run  and  marked  on  the  ground 
will  control;  Central  Land  Co.  v.  Provi- 
dence, 15  R.  I.  246;  Hunt  v.  Chicago,  98 
111.  147;  Reid  v.  Edina  Bd.  of  Ed.,  73 
Mo.  295;  Gregory  v.  Lincoln,  13  Neb. 
352  ;  Burbach  v.  Schweinler,  56  Wis.  386. 
Opposite  case  with  both  lines  of  Water 
Street  defined  and  width  indicated.  Mc- 
Laughlin r.  Stevens,  18  Ohio,  94  (1849), 
distinguished  from  Barclay  v.  Howell's 
Lessee,  supra ;  United  States  v.  Chicago, 
7  How.  185;  Commonwealth  v.  Alburger, 
1  Whart.  (Pa.)  469;  Penny  Pot  Landing 
Case,  16  Pa.  St.  79;  Commonwealth  v. 
McDonald,  16  Serg.  k  Rawle  (Pa.),  390  ; 
Cowles  V.  Gray,  14  Iowa,  1;  Grant  r. 
Davenport,  18  Iowa,  179  ;  Penin  v.  N.  Y. 
Central  R.  R.  Co.,  36  N.  Y.  120;  Cook  r. 
Hillsdale,  7  Mich.  115  (1859);  Newport  r. 
Taylor's  Ex.,  16  B.  Mon.  (Ky.)  699  (1855); 
Baker  v.  Johnston,  21  Mich.  319;  Van 
Valkenbui^h  v.  Milwaukee,  30  Wis.  338  ; 
Columbus  17.  Dahn,  36  Ind.  330  (1871); 
People  V.  Klumpke  (water  front,  San 
Francisco),  41  Cal.  263;  Field  v.  Carr,  59 
111.  198  (1871).  Construction  of  plat  is 
for  the  court.  Hanson  v.  Eastman,  21 
Minn.  509  (1875);  and  see  State  Hist. 
Assoc.  V.  Lincoln,  14  Neb.  336.  Parol 
evidence  to  explain  an  erasure  in  recorded 
plat  of  a  street.  Smith  v.  Portland,  30 
Fed.  Rep.  734  (1887),  Sawyer,  J. 
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complete  without  any  act  or  acceptance  on  the  part  of  the  public ;  ^  but 
in  order  to  charge  the  municipality  or  local  district  with  the  duty  to 
repair,  or  to  make  it  liable  for  injuries  for  suffering  the  street  or 
highway  to  be  or  remain  defective,  there  must  be  an  acceptance  of 
the  dedication,  and  this  acceptance  must  be  by  the  proper  or  autJior- 
ized  local  public  authorities.  It  may  be  express  and  appear  of  record, 
or  it  may  be  implied  from  repairs  made  and  ordered,^  or  knowingly 


1  Price  V.  Breckenridge,  92  Mo.  378  ; 
s.  c.  5  S.  W.  Rep.  20,  10  West.  Eep.  104, 
holding  that  acceptance  may  be  made  at 
any  time  before  the  offer  is  withdrawn. 
In  case  the  municipality  is  not  created  at 
the  time  the  dedication  is  made  the  owner 
holds  the  dedicated  property,  untU  such 
creation,  in  trust  for  the  public.  San 
Leandro  v.  Le  Breton,  72  Cal.  170,  citing 
Grogan  v.  Town  of  Hay  ward,  6  Saw.  498  ; 
Jersey  City  v.  Moms  Canal  &  B.  Co.,  12 
N.  J.  Eq.  547;  Carpenteria  Sch.  Dist. 
V.  Heath,  56  Cal.  478.  Same  principle 
applied  when  corporate  limits  of  a  city 
were  extended  so  as  to  embrace  a  recorded 
plat.  The  dedioation  is  complete  and  ef- 
fectual. Fulton  y.  Dover  (Del.),  6  Cent. 
Eep.  848.  Ante,  sec.  631,  note.  Part 
of  land  dedicated  may,  under  circum- 
stances, be  accepted  and  part  rejected.  Ang. 
High.  sec.  157;  Bell  v.  Burlington,  68  Iowa, 
296,  in  which  the  facts  were  that  a  strip 
of  90  feet  had  been  -dedicated  for  a  street, 
but  the  city  used  and  improved  only  60 
feet  of  it,  and  adjacent  owners  had  occu- 
pied and  improved  their  property  up  to 
the  line  of  the  60  feet  for  thirty  years. 
It  was  held  that  it  must  be  conclusively 
presumed  that  only  the  portion  improved 
and  used  by  the  city  had  been  accepted 
by  the  public  as  a  street.  See  supra,  sec. 
640,  note.  In  Missouri  acceptance  or  user 
by  the  public  is  held  to  be  necessary. 
Becker  ».  St.  Charles,  37  Mo.  13;  Brinck 
V.  Collier,  56  Mo.  160  ;  St.  Louis  v.  St. 
Louis  University,  88  Mo.  155.  In  Michi- 
gan it  is  held  that  a  common-law  dedica- 
tion must  be  accepted  within  a  reasonable 
time  or  the  offer  will  be  considered  as 
withdrawn.  Cooley,  J.,  said  :  "The  mere 
recognition  of  the  purpose  for  which  the 
oflfer  was  made,  in  a  conveyance  to  third 
persons,  is  no  acceptance,  for  it  is  not  a 
step  in  the  direction  of  occupation  and 
use  in  the  manner  proposed.    The  offer 


implies  that  the  proprietor  has  an  interest 
in  the  intended  purpose  being  accom- 
plished, and  the  consideration  which  com- 
pletes the  transaction  is  not  mere  words  of 
recognition  or  of  acceptance,  but  an  actual 
appropriation  of  the  property  within  some 
reasonable  time  for  the  use  designed." 
Cass  County  v.  Banks,  44  Mich.  467, 
citing  Baker  v.  Johnston,  21  Mich.  319 ; 
Wayne  County  v.  Miller,  31  Mich.  447; 
White  n.  Smith,  37  Mich.  291. 

2  State  V.  Wilson,  42  Me.  9  (1856); 
Illinois  Ins.  Co.  v.  Littlefield,  67  111.  368 ; 
State  V.  Bradbury,  40  Me.  154,  where  it 
was  held,  that  as  a  surveyor  of  high- 
ways had  no  power  to  accept  a  dedica- 
tion, repairs  made  by  him  did  not  consti- 
tute an  acceptance  binding  upon  the 
town.  Oswego  v.  Osw.  Canal  Co.,  6 
N.  Y.  257  ;  Niagara  Falls  Susp.  Br.  Co.  r. 
Bachman.  66  N.  Y.  261  (1876);  Reming- 
ton V.  Millard,  1  R  I.  93  ;  2  R.  I.  172, 
493;  Gardiner  v.  Johnston  (R.  I.),  12 
Atl.  Rep.  888;  State  v.  Carver,  5  Strob. 
(S.  C.)  217;  Jennings  v.  Tisbury,  5 
Gray  (Mass.),  73;  Kelly's  Case,  8  Gratt. 
(Va.)  632  ;  Bowman  v.  Boston,  5  Cush. 
(Mass.)  1  ;  Hyde  v.  Jamaica,  27  Vt.  443  ; 
Folsom  V.  Underbill,  36  Vt.  580  ;  Com- 
monwealth V.  Belden,  13  Met.  (Mass.)  10; 
Abbott  V.  Cottage  City  (user  as  evidence 
of  acceptance),  143  Mass.  521  (1887)  ; 
Curtis  V.  Hope,  19  Conn.  154;  2  Greenl. 
Ev.  sec.  662.  See,  on  this  subject,  Hobbs 
V.  Lowell,  19  Pick.  (Mass.)  415;  Teagar- 
den  V.  McBean,  33  Miss.  283;  Sampson 
V.  Justices,  5  Gratt.  (Va.)  241  (1848); 
Holmes  v.  Jersey  City,  12  N.  J.  Eq.  299  ; 
Jersey  City  v.  State,  30  N.  J.  L.  521  ; 
Booraem  v.  North  Hudson  County  Ry. 
Co.,  39  N.  J.  Eq.  465  ;  State  v.  Johnson, 
11  Ired.  L.  (N.  C.)  647,  659;  Parsons  v. 
Atlanta  Univ.  Trs.,  44  Ga.  529  (1871); 
Gedge  v.  Commonwealth,  9  Bush  (Ky. ), 
61  (1872) ;  Dayton  v.  Rutland,  84  111.  27» 
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paid  for,  by  the  authority  which  has  the  legal  power  to  adopt  the 
street  or  highway,  or  from  long  user  by  the  public.^ 


(1876)  ;  s.  c.  25  Am.  Rep.  457  ;  Gflder  v. 
Brenham,  67  Tex.  345  ;  Kennedy  v.  Cum- 
berland, 65  Md.  514;  Tower  r.  Rutland, 
56  Vt.  28.  In  this  case  the  court  say, 
where  a  bridge  built  by  a  private  subscrip- 
tion across  a  river  dividing  two  towns  is 
dedicated  to  the  public,  and  the  commis- 
sioners of  highways  procure  the  levy  of  a 
tax  to  aid  in  rebuilding  it,  and  open  a 
road  connecting  the  bridge  with  another 
road,  keep  the  same  in  repair,  and  when 
out  of  repair  close  it,  such  acts  are  the 
tery  strongest  evidence  of  an  acceptance  of 
the  dedication.  Pope  v.  Union,  18  X.  J. 
Eq.  282.  Proof  of  acceptance  of  street 
by  town  council  dicing  a  well  therein. 
Aiken  T.  C.  v.  Lythgoe,  7  Rich.  (S.  C.) 
Law,  435.  Other  proof  of  adoption. 
Blodgett  r.  Royalton,  17  Vt.  40;  Detroit 
V  Det,  &  Milw.  R.  R.  Co.,  23  Mich.  173  ; 
Baker  v.  Johnston,  21  Mich.  319  ;  Shartle 
r.  Minneapolis,  17  Minn.  308  (1871);  Em- 
ery V.  Washington,  1  Braj-ton  (Vt,),  128  ; 
Parsons  v.  Atlanta  Univ.  Trs.,  44  Ga.  529; 
Rose  V.  St.  Charles,  49  Mo,  509  (1872). 
In  Michigan  it  has  been  several  times  de- 
cided that  an  acceptance  of  a  plat  contain- 
ing streets,  &c.,  by  the  proper  authorities, 
in  behalf  of  the  public,  was  essential  to  a 
complete  dedication.  Cass  County  v. 
Banks,  44  Mich.  467,  noticed  supra  ;  Peo- 
ple r.  Jones,  6  Mich.  176  ;  Tillman  «. 
People,  12  Mich.  401  ;  Baker  r.  Johnston, 
21  Mich.  319  ;  s.  p.  Niagara  Falls  Susp. 
Br.  Co.  r.  Bachman,  66  N.  Y.  261  (1876). 
See  and  compare  Lake  View  r.  Le  Bahn, 
120  IlL  92.  In  Connecticut  the  whole 
matter  of  the  dedication  and  accept- 
ance of  highways  and  streets,  there  be- 
ing no  statute  on  the  subject,  rests  on 
the  principles  of  the  common  law,  and  the 
reasonable  doctrine  is  maintained  that  an 
acceptance  by  the  public  tcill  be  presumed 
when  clearly  beneficial,  of  which  the  actual 
use  will  be  strong  evidence  ;  but  a  reason- 
able time  is  to  be  allowed  for  such  ac- 
ceptance ;  and  in  the  case  of  a  city  street 
opened  for  settlement  upon  it,  a  reasonable 
time  would  be  the  time  required  for  the 
settlement  of  the  adjoining  lots.  Guthrie 
r.  New  Haven,  31  Conn.  308  (1863). 
Same  principle.  Lake  View  v.  Le  Bahn, 


120  m.  92  (1886).  The  acceptance  on 
the  part  of  an  incorporated  town  or  city, 
of  an  amended  charter,  which  includes  an 
addition  previously  laid  off  and  platted, 
amounts  to  an  acceptance  of  such  addition 
and  the  streets  and  alleys  therein.  Des 
Moines  v.  Hall,  24  Iowa,  234  (1868)  ; 
Requa  r.  Rochester,  45  N.  Y.  129  (1871). 
Under  the  Ohio  Municipal  Corporations 
Act,  a  city  cannot  be  charged  trith  the 
duty  of  repairing  streets  dedicated,  unless 
its  assent  to  the  dedication  be  given. 
Wisby  V.  Bonte,  19  Ohio  St.  238;  Requa 
V.  Rochester  (construction  of  charter),  45 
N.  Y.  129.  ^\'here  an  owner  dedicated, 
upon  a  map,  a  strip  of  land  within  a  town 
for  a  street,  and  afterwards,  by  a  new  char- 
ter,  the  town  limits  were  reduced  so  as  not 
to  include  the  land,  it  was  held,  that  the 
city  could  not  accept  the  land  so  dedicated, 
because  it  had  no  extra-territorial  juiisdic- 
tion,  and  that  the  subsequent  extension 
of  the  limits  to  cover  the  property  did 
not  cure  the  inability  to  accept.  St. 
Louis  V.  St.  Louis  University,  88  Mo. 
155.  TVhere  the  StcUe  dedicates  streets 
by  platting  a  city  npon  its  own  land,  the 
act  is,  of  itself,  an  acceptance  by  the 
public.  Reilly  tj.  Racine,  51  "Wis.  526; 
supra,  sec.  635,  note.  In  Iowa  a  statute 
requires  an  acceptance  and  confirmation 
by  ordinance  especially  passed  for  the 
purpose.  Laughlin  r.  Washington,  63 
Iowa,  652. 

1  Commonwealth  v.  Belden,  13  Met. 
(Mass.)  10  (1847)  ;  Hemphill  v.  Boston, 
8  Cush.  (Mass.)  195  (1851) ;  Jennings  v. 
Tisbury,  5  Gray  (Mass.),  73  (1855);  Hay- 
den  r.  Attleborough,  7  Gray  (Ma.ss.),  338  ; 
Abbott  I'.  Cottage  City,  143  Mass.  521 
(1887),  where  Mr.  Justice  Holmes  says 
the  true  view  is  "  that  acceptance  will  be 
presumed  if  the  gift  is  beneficial,  and  user 
is  evidence  that  it  is  beneficial."  Mander- 
schid  V.  Dubuque,  29  Iowa,  73,  in  which 
the  subject  is  well  discussed  by  Mr.  Jus- 
tice Beck.  See,  also,  State  r.  New  Boston, 
11  N.  H.  413,  where  the  court  says  that 
"an  express,  formal  dedicarion  to  the 
public,  an  acceptance  by  some  public 
agent  properly  authorized,  or  by  Umg  use 
of  the  pubUc,  wotild,  upon  the  authorities 
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Public  Squares  and  Their  Uses. 

§  643    (506).     Public  Squares.  —  Taking  private  property  for  a 
public  square,  in  a  city,  is  taking  the  same  for  public  use,  and  it  may 


constitute  a  public  highway  ;  though,  un- 
less there  had  been  an  acceptance,  express 
or  implied,  it  seems  the  road  would  not 
become  a  highway."  By  mere  user  alone, 
there  being  no  element  of  dedication,  and 
no  acceptance,  or  facts  from  which  it  can 
be  implied,  the  land  does  not  become  a 
public  highway,  unless  the  user  is  contin- 
uous for  the  full  statutory  period  ;  user 
alone  for  a  less  period  is  not  sufficient  to 
charge  the  public  with  the  dutj"-  to  repair 
imposed  by  statute.  See  Jennings  v.  Tis- 
bury,  5  Gray,  73  (1855)  ;  Kowell  v.  Mont- 
ville,  4  Me.  270;  State  v.  Bradbury,  40 
Me.  154  (1855);  State  v.  Wilson,  42  Me. 
9  (1856)  ;  Commonwealths.  Low,  3  Pick. 
408  (1826),  and  comments  on  that  case  in 
Commonwealths.  Belden,  13  Met.  (Mass.) 
10,  15  (1847) ;  Commonwealth  v.  Charles- 
town,  1  Pick.  179  (1822)  ;  Keedr.  North- 
field,  13  Pick.  94  (1832) ;  Jones  v.  Andover, 
9  Pick.  146  (1829)  ;  Remington  v.  Mil- 
lard, 1  E.  I.  93  ;  Kennedy  v.  Cumberland, 
65  Md.  514  ;  People  v.  Loefhelm,  102 
N.  Y.  1  (no  formal  laying  out  of  a  street 
is  necessary).  Commonwealth  v.  Moore- 
head,  118  Pa.  St.  344  ;  In  re  Alley  in 
Pittsburgh,  104  Pa.  St.  622  ;  Getchell  v. 
Benedict,  57  Iowa,  121  ;  Waterloo  v. 
Union  Mill  Co.  (Iowa),  34  N.  W.  Rep. 
197  (1887);  Brakken  v.  Minneapolis  & 
St.  L.  Ry.  Co.,  29  Minn.  41  ;  Morse  v. 
Zeise  (requisites  of  common -law  dedica- 
tion), 84  Minn.  35.  If  not  a  public 
highway,  a  party  is  not  indictable  for  ob- 
structing it,  or  a  town  for  neglecting  to 
repair  it.  Hemphill  v.  Boston,  8  Cush. 
(Mass.)  195  ;  State  v.  Bradbury,  40  Me. 
154  ;  Commonwealth  v.  Low,  3  Pick.  408; 
Commonwealth  v.  Belden,  13  Met.  (Mass.) 
10,  16  ;  State  v.  Richmond,  1  R.  I.  49. 
An  indictment  for  erecting  and  continuing 
a  nuisance  by  obstructing  a  street  by  a 
railroad  switch  cannot  be  maintained, 
when  there  was  no  acceptance  by  the  toivn, 
expressly  or  by  implication,  of  the  dedi- 
cation oi  the  street  by  the  owner.  Gedge 
V.  Commonwealth,  9  Bush  (Ky.),  61 
(1872)  ;  post,  sec.  981. 


The  principles  in  the  text  are  well  il- 
lustrated by  the  case  of  The  State  v.  Car- 
ver, 5  Strob.  (S.  C.)  L.  217  (1850),  where 
the  defendant  was  indicted  for  obstructing 
two  streets  in  an  addition  to  a  town.  The 
streets  were  designated  on  a  plat  by  the 
proprietor,  and  the  defendant's  lots  were 
bounded  thereby.  Other  i)arties  were  in- 
terested in  the  same  dedication,  and, 
against  their  protest,  defendant  fenced  up 
the  streets  in  front  of  his  lots.  These 
had  never  been  accepted  by  the  town  au- 
thorities, or  worked  upon.  It  was  held 
that  the  defendant  could  not  be  convicted 
on  this  evidence,  and  that  the  mere  as- 
sertion of  the  public  right  to  the  streets 
by  the  prosecuting  officer  of  the  State,  by 
indictment  for  their  obstruction,  was  not 
sufficient.  The  court,  admitting  that  there 
was  a  dedication  so  far  as  the  proprietor, 
by  any  act  of  his,  could  effect  it,  remarked 
that,  "it  is  very  clear,  from  the  authori- 
ties, that  without  some  act  of  acceptance 
or  some  use  by  the  public,  the  owner  of 
the  land  cannot  create  a  street  in  a  town, 
or  a  public  road  in  the  country.  The 
reason  is  very  clear.  The  opening  and  re- 
pairing of  streets  and  roads  impo.se  an  ex- 
pense on  the  public,  and  in  this  State 
(Georgetown  St.  Coram'rs  v.  Taylor,  2 
Bay  (S.  C),  282),  subject  the  authorities, 
whose  duty  it  is  to  repair,  to  indictment 
for  neglect  of  duty.  Now,  this  charge  and 
liability  can  only  be  imposed  by  law ;  but 
if  the  simple  act  of  dedication  could  im- 
pose them,  then  they  would  be  impo-sed, 
not  by  law,  but  by  the  will  of  an  individ- 
ual. All  the  cases,  both  English  and 
American,  sustain  these  positions.  Rex  v. 
Inhabitants  of  Leake,  5  Barn.  &  Ad.  469, 
does  not  decide  that  there  need  be  no 
acceptance  ;  it  decides  only  that  where  a 
road  has  been  established,  by  use,  as  a 
public  road,  the  parish  was  bound  to  re- 
pair, without  any  act  of  adoption.  The 
use  by  the  public  was  the  same  as  adop- 
tion by  the  parish."  Followed,  Aiken  T. 
C.  V.  Lythgoe,  7  Rich.  (S.  C. )  Law,  435 
(1854).      Liability    of  public    to     repair 
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lawfully  be  done  on  compensation  being  made;  and  the  mode  of 
compensation,  whether  by  a  tax  upon  the  whole  city  or  upon  those 
specially  benefited,  is  a  matter  for  legislative  regulation.^ 

§  6-44  (507).  Same  subject.  —  The  doctrine  of  dedication  to 
public  uses  has  also  been  extended  and  applied  to  public  squares  in 
cities  and  villages,  these  being  regarded  as  easements  for  the  benefit 
of  the  public ;  and  the  fact  of  dedication  may  be  established  in  the 
same  manner  as  in  the  case  of  highways  and  streets.^ 


adopted  as  test  to  determine  whether  a 
Toad  is  public  or  private.  Teagarden  v. 
McBean,  33  Miss.  283;  Stat*  r.  Gregg,  2 
Hill  (S.  C),  388  ;  Smith  v.  Kinard,  lb. 
642  ;  Hall  r.  Meriden,  48  Conn.  416. 
User  by  the  public  for  three  weeks,  with 
knowledge  of  the  fact  by  the  city,  held 
not  sufficient  evidence  of  an  acceptance. 
Laughlin  v.  Washington,  63  Iowa,  652. 

^  Owners,  &c.,  i;.  Albany,  15  Wend. 
374  (1836);  Ronton  v.  Brooklyn,  15  Barb. 
375,  384  (as  to  assessment  for^arAr).  See 
chapter  on  Eminent  Domain,  ante,  and  on 
Taxation,  post. 

2  Commonwealth  v.  Rush,  14  Pa.  St. 
186  (1850);  State  v.  Wilkinson,  2  Vt. 
480 ;  Abbott  v.  Cottage  City  (public 
square),  143  Mass.  521  (1887),  where  the 
cases  are  collected  by  Holmes,  J.  Indict- 
ment for  obstructing  public  square  of  St. 
Albans  by  a  building.     Abbott  v.  Mills, 

3  Vt.  521  ;  State  v.  Catlin,  lb.  530,  as 
to  Burlington  Common  or  Court-House 
Square,  and  College  Green  ;  State  v. 
Trask,  6  Vt.  355  ;  Watertown  v.  Cowen, 

4  Paige  Ch.  (N.  Y.)  510,  as  to  village 
square  laid  out  by  proprietor,  following 
the  doctrine  of  Cincinnati  v.  White's  Les- 
see, 6  Pet.  431  ;  Huber  v.  Gazley,  18 
Ohio,  18  ;  Leclerq  v.  Gallipolis  Trs.,  7 
Ohio,  Pt.  1,  218;  Pearsall  v.  Pgst,  20 
Wend.  Ill,  117  ;  s.  c.  22  Wend.  425,  433, 
451,  454 ;  Winona  v.  Huff,  11  Minn.  119  ; 
Doe  V.  Attica,  7  Ind.  641  ;  Reynolds'  Heirs 
V.  Stark  Co.  Comm'rs,  5  Ohio,  204  (dona- 
tion for  "  county  buildings  ")  ;  Smith  v. 
Heuston  (donation  for  "  public  [county] 
buildings"),  6  Ohio,  101  ;  Brown  v.  Man- 
ning ("P.  Square"),  6  Ohio,  298  ;  Leba- 
non I'.  Warren  Co.  Comm'rs  ("public 
ground"),  9  Ohio,  80;  Dover  v.  Fox,  9 
B.  Mon.  (Ky.)  200;  Baker  v.  Johnston 
<" public  square"),  21  Mich.  319  (1870); 


Daniels  v.  Wilson  ("reserved  public 
square"),  27  Wis.  492  (1871);  San  Le- 
andro  v.  Le  Breton  ("court  square")  72 
Cal.  170  (1887)  ;  Lee  v.  Mound  Station 
("public  square"  on  recorded  map),  118 
111.  304  ;  supra,  sec.  636,  note. 

"  Whenever  a  public  sqiuxre  or  common 
is  marked  out  or  set  apart  as  such  by  the 
owners,  and  individuals  are  induced  to 
purchase  lots  or  lands  bordering  thereon, 
in  the  expectation  held  out  by  the  pro- 
prietor that  it  should  so  remain  ;  or  even 
if  there  are  no  marks  upon  the  ground, 
but  a  map  or  plan  is  made  and  lots 
marked  thereon  and  sold  as  such,  it  is  not 
competent  for  the  proprietors  to  disap- 
point the  expectations  of  the  purchasers 
by  resuming  the  lands  thus  set  apart,  and 
appropriaring  them  to  any  other  use." 
Per  fFilliams,  J.,  in  Abbott  v.  Mills 
(Court-House  Square),  3  Vt.  526  ;  Prince- 
ville  V.  Auten,  77  111.  325  (1875)  ;  Price 
V.  Thompson,  48  Mo.  363  ;  Price  v.  Breck- 
enridge,  92  Mo.  378;  s.  c.  5  S.  W.  Rep. 
20  ;  Lamar  Co.  v.  Clements,  49  Tex.  347. 
The  purchasers  may  enjoin  the  owner  of 
the  land  or  his  voluntary  grantee  from  the 
erection  of  buildings  upon  the  square. 
Fisher  v.  Beard,  40  Iowa,  625  (1875).  So 
a  court  of  equity  will  enjoin  the  erection 
of  a  town-hall  upon  the  public  square. 
Princeville  v.  Auten,  77  111.  325  (1875). 

The  owner  of  land  fronting  on  a  com- 
mon or  public  park  participates  with  the 
public  in  a  beneficial  interest  therein,  and 
may  maintain  injunction  to  protect  his 
interest.  In  this  case  the  building  of  a 
wall  along  a  highway,  taking  in  a  part  of 
a  public  green,  so  as  to  obstruct  the  view 
from  complainant's  house,  was  restrained. 
Wheeler  v.  Bedford,  54  Conn.  244  (1886). 

Nature  and  effect  of  a  conveyance  of 
land  to  trustees,  with  an  election  to  them 
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§  645  (508).  Same  subject.  Use  of  Squares,  &c.  —  Where 
the  words  "public  square"  are  used  on  a  plat  this  is  an  unrestricted 
dedication  to  public  use/  and  the  use  varies  according  to  circum- 
stances, to  be  judged  of  and  directed  by  the  proper  local  authorities 
or  corporate  guardian,  subject  to  the  control  of  the  laws  and  the 
courts/'^     The  local  authorities  have,  however,  no  implied  power  to 


to  dedicate  as  a  public  square  or  not,  as 
they  might  see  fit,  see  New  York  v.  Stuy- 
vesant,  17  N.  Y.  34  (1858)  ;  11  Paige, 
414. 

The  word  "park"  written  upon  a  block 
on  a  map  of  city  property  indicates  a  pub- 
lic use ;  and  conveyances  made  by  the 
owners  of  the  plotted  land,  by  reference 
to  such  map,  operate  conclusively  as  a 
dedication  of  the  block.  Price  v.  Plain- 
field,  40  N.  J.  L.  608 ;  Maywood  Co.  v. 
^laywood  ("Maywood  Park"  on  recorded 
plat),  118  111.  61. 

Conveyance  on  condition  that  the  land 
be  used  only  for  a  town  house.  French  v. 
Quincy,  3  Allen  (Mass.),  9.  The  convey- 
ance of  a  block  of  ground  for  the  use  of 
the  public  as  a  "  coxirt-house  square  "  cre- 
ates a  trust  which  is  not  executed  by  a 
sale  of  the  block  or  a  portion  of  it,  and 
the  application  of  the  proceeds  to  the 
erection  of  a  court-house.  Franklin  Co. 
Comm'rs  v.  Lathrop,  9  Kan.  453  (1872). 
The  words  "  county  block,"  marked 
across  a  block  on  a  town  plat,  held  not 
a  sufficient  dedication  to  the  county  un- 
der the  statutes  of  Minnesota.  Hennepin 
Co.  Comm'rs  v.  Dayton,  17  Minn.  260 
(1871). 

1  Commonwealth  v.  Rush,  14  Pa.  St. 
186  (1850)  ;  Commonwealth  v.  Bowman, 
8  Pa.  St.  202  ;  Alton  v.  111.  Transp.  Co., 
12  111.  38,  60.  Space  marked  "  College 
Square"  held  to  be  a  dedication  to  public 
use  for  an  institution  of  learning.  Weep- 
ing Water  v.  Reed,  21  Neb.  261. 

"Squares,"  says  Bohn,  in  his  Hand- 
book of  London,  1854,  "are  an  excellent 
feature,  peculiar  to  the  large  towns  of 
England,  but  more  particularly  to  Lon- 
don, being  distinguished  from  the  Piazzi, 
Plazas,  Places,  &c.,  of  continental  cities, 
by  having  originated  in  a  sacrifice  of 
building  ground,  not  to  the  purposes  of 
ornament  and  architectural  beauty,  but 
to  the  pure  necessity  for  ventilation." 
Quoted  by  Read,  J.,   in  his  interesting 


opinion  in  Baird  v.  Rice,  63  Pa.  St.  489, 
497  (1871),  where  he  gives  the  history  of 
the  public  squares  of  Philadelphia  and 
states  the  nature  of  the  uses  for  which 
they  were  dedicated  by  Penn. 

"  Place,"  as  used  in  plats  of  towns,  "is 
a  French  word,  and  means  a  public  place 
surrounded  by  buildings,  kept  open  for  the 
embellishment  of  a  city  or  the  convenience 
of  its  commerce."  Per  Preston,  J.,  in 
Xiques  v.  Bujac,  7  La.  An.  498,  510 
(1852)  ;  Langley  v.  Gallipolis,  2  Ohio  St. 
107.  Indefinite  location.  Rung  v.  Shone- 
berger,  2  Watts  (Pa.),  23. 

'^  Commonwealth  v.  Alburger,  1  Whart. 
(Pa.)  469,  per  Sergeant,  J.  ;  referred  to 
by  Gibson,  C.  J.,  Commonwealth  v.  Bow- 
man, supra  ;  Baker  v.  Johnston,  21  Mich. 
319  (1870),  where  Campbell,  J.,  discusses 
this  subject.  Baird  v.  Rice,  63  Pa.  St. 
489  (1871).  In  this  case  Read,  J.,  traces 
the  history  of  the  public  squares  in  Phila- 
delphia dedicated  by  Penn  "  for  like  uses 
as  the  Moorfields  in  London,"  and  the 
centre  square  for  buildings  and  public  con- 
cerns ;  and  it  was  held  that  the  legislature 
might  vacate  streets  in  this  latter  square 
and  authorize  the  erection  of  a  court- 
house and  municipal  buildings  thereon, 
since  this  was  in  eflfect  nothing  more  than 
a  legislative  appropriation  of  the  square 
and  streets  to  the  purposes  for  which 
the  square  was  originally  dedicated.  The 
right  to  erect  a  public  library  building 
upon  "Centre  Park,  in  section  7  of  the 
city  of  Detroit,"  was  sustained  as  a  use 
which  fell  within  the  particular  dedica- 
tion, the  history  of  which  is  given  by 
Campbell,  J.,  and  the  power  of  the  legis- 
lature and  the  municipality  over  the  pur- 
poses for  which  public  places  may  be  used, 
discussed.  Riggs  v.  Detroit  Bd.  of  Ed., 
27  Mich.  262  (1873). 

In  Jacksonville  v.  Jacks.  Ry.  Co., 
67  111.  640  (1873),  Thornton,  J.,  says: 
"  What  were  the  uses  and  purposes  in- 
tended ?    Streets  and  a  public  square  are 
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authorize  private  dwelling-houses  or  other  private  structures  to  be 
erected  thereon,  and,  if  erected,  they  are  public  and  indictable  nui- 
sances.^ It  has  been  held  that,  under  circumstances,  the  corporate 
authorities  may  authorize  the  use  thereof  for  public  buildings,  but 
the  right  to  erect  county  buildings  upon  the  public  square  of  a 
county  town  is  regarded  by  Chief  Justice  Gibson  as  resting  alone 
on  a  usage  which,  in  Pennsylvania,  "  has  acquired  the  consistence 
of  law."  » 


denoted.  Each  has  a  well-known  and  well- 
defined  use  and  meaning.  The  one  was 
designed  for  the  purpose  of  travel,  and  the 
right  of  passage  over  the  streets  in  any 
mode  not  to  destroy  their  usefulness  was 
given  hy  the  plat.  The  square  was  in- 
tended for  beauty  and  adornment,  and  for 
the  health  and  recreation  of  the  public. 
A  dedication  must  always  be  construed 
with  reference  to  the  object  with  which  it 
was  made.  The  donors  never  could  have 
intended  that  this  ground  should  be  used 
as  a  street." 

Streets  bordering  or  terminating  on  nav- 
igable rivers  may  be  used  as  tcharves.  See 
ante,  sees.  104,  note,  634,  note 

1  Commonwealth  r.  Rush,  14  Pa.  St. 
186  ;  State  r.  Atkinson,  24  Yt.  448  (1852); 
Hutchinson  v.  Pi-att,  11  Vt.  402,  423,  per 
Williains,  C.  J. ;  Pomeroy  r.  Mills,  3  Vt. 
279  ;  State  v.  "Woodward,  23  Vt.  92 
(1850) ;  Columbus  v.  Jaques  (market- 
house  in  street),  30  Ga.  506  ;  State  r, 
MobUe,  5  Port.  (Ala.)  279  ;  People  v.  Car- 
penter, 1  Mich.  273  (1849)  ;  Cooj^er  v. 
Alden,  Harring.  Oh.  (Mich.)  72.  As  to 
erections,  under  the  civil  law,  upon  lands 
dedicated  to  public  use,  see  New  Orleans 
V.  United  States,  10  Pet.  661,  725,  735, 
per  McLean,  J.     Post,  sec.  660,  note. 

2  Langley  v.  Gallipolis,  2  Ohio  St.  107, 
110  (1853),  per  Bartleij,  C.  J.;  Common- 
wealth V.  Bowman,  3  Pa.  St.  203  (1846). 
In  this  case  the  defendants  were  indicted 
for  occupying,  by  authority  from  the 
county  commissioners,  a  building  u{ion 
the  square  (dedicated  without  restriction) 
of  an  incorporated  town,  Gibson,  C.  J., 
said:  "The  public  sqiuire  is  as  much  a 
highway  as  if  it  were  a  street,  and  neither 
the  county  nor  the  public  can  block  it  up, 
to  the  prejudice  of  the  public  or  of  an  in- 
dividual. ...  It  is  dedicated  to  the  use 
of  all  of  the  citizens  as  a  highway,  and  all 
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have  a  right  to  pass  over  it  without  un- 
reasonable let  or  hindrance,  —  in  which 
respect  it  differs  from  the  public  squares 
in  Philadelphia,  which  are  dedicated  to 
health  and  recreation,  and  which  are  ne- 
cessarily subjected  to  regulation  by  the 
local  authorities."  The  case,  however, 
recognizes  the  right  of  the  county  to 
reasonable  accommodation  for  its  court- 
house and  public  offices  in  the  great 
square  of  the  county  town,  the  foundation 
of  this  right  being,  as  expressed  by  Gib- 
son, C.  J.,  "  one  of  the  usages  of  our 
State,  which  has  acquired  the  consistence 
of  law."  The  extent  of  the  right  is  lim- 
ited to  the  single  purpose  sanctioned  by 
the  usage.  Commonwealth  v.  Bowman, 
3  Pa.  St.  202  (1846) ;  post,  sec.  646.  In 
Indiana,  it  Ls  said  by  Davison,  J.,  argu- 
endo, in  Westfall  v.  Hunt,  8  Ind.  174, 
that  "the  phrase,  'public  square,'  when 
used  in  our  statutes,  —  as  also  in  its  pop- 
ular import,  —  refers  almost  exclusively 
to  grounds  occupied  by  the  court-house 
and  owned  by  the  county."  Control  of 
public  square  within  the  limits  of  the 
city  corporation,  on  which  a  court-house 
and  jail  were  situated,  held  to  be  in  the 
city  authorities,  against  whose  ordinance 
the  county  authorities  could  not  create  a 
nuisance  by  the  erection  of  horse-racks 
thereon.  Samuels  v.  Nashville,  3  Sneed 
(Tenn.),  298  (1855). 

Respective  rights  of  city  and  county  in 
square,  and  efifect  of  abandonment  by 
county.  Campbell  Co.  Court  v.  Newport, 
12  B.Mon.  (Ky.)  538  (1851);  Augusta  v. 
Perkins,  8  B.  Mon.  (Ky.)  207  ;  Rutherford 
V.  Taylor,  38  Mo.  315.  A  public  square 
laid  out  before  the  city  was  incorporated 
had  been  used  since  1743  for  court-house, 
jail,  and  county  purposes,  including  hitch- 
ing-posts  and  standing  room  for  farmers' 
horses.     The  city  was  restrained  at  th« 
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§  646  (509).  Same  subject;  —  The  uses  and  purposes  of  a  public 
square  or  common  are,  in  some  respects,  different  from  those  of  a 
public  highway.  Thus,  a  street  or  highway  cannot  be  enclosed  by 
the  local  authorities ;  but  a  public  square  or  common  in  a  town  or 
city,  where  the  dedication  is  general  and  without  special  limitation 
or  use,  may  be  enclosed,  notwithstanding  it  has  remained  open  many 
years,  and  be  improved  and  ornamented  for  recreation  and  health. 
But  the  place  must,  for  the  purpose  of  the  dedication,  remain  free 
and  common  to  the  use  of  all  the  public.^ 

§  647.  Same  subject.  —  A  county  has  vw  inherent  right  to  appro- 
priate the  exclusive  use  of  a  public  square  in  a  town,  not  dedicated 
expressly  to  it  but  to  the  public  or  citizens  generally.  It  has  no 
more  right  than  an  individual  to  prevent  or  disturb  the  enjoyment  of 
the  inhabitants  in  grounds  dedicated  to  public  use.^ 


instance  of  the  county  from  removing  the 
hitching-posts  and  otherwise  altering  a 
part  of  the  square.  Frederick  Co.  v. 
Winchester  (Va.),  5  Southeast.  Rep.  844  ; 
supra,  sec.  636,  note  ;  infra,  sec.  647. 

1  Langley  v.  Gallipolis,  2  Ohio  St.  107 
(1853).  See  Baker  v.  Jolmston,  21  Mich. 
319 ;  supra,  sec.  645,  and  note;  Seguin  v. 
Ireland,  58  Tex.  183.  A  part  of  a  public 
plaza  or  square  does  not  become  a  public 
street  by  being  excluded  from  an  enclosure 
erected  about  the  rest  of  the  square  and 
used  as  a  street.  Cohn  v.  Parcels,  72 
Cal.  367.  Where  a  statute  provided  for 
laying  out  a  town  and  dedicated  a  tract 
as  a  common  for  the  advancement  of  Its 
interests  as  a  town  and  its  commercial 
prosperity,  it  was  held  that  the  town 
could  lawfully  grant  a  part  of  the  com- 
mon for  a  railroad  depot.  Crawford  v. 
Mobile  &  G.  R.  R.  Co.,  67  Ga.  405.  Com- 
pare Barney  v.  Keokuk,  94  U.  S.  324  ; 
s.  c.  4  Dillon,  593  ;  post,  chap,  on  Streets. 
The  public  may  acquire  a  highway  across 
a  public  square  by  dedication  or  by  user  for 
twenty  years.  The  county  authorities  in 
Indiana  may  make  such  a  dedication. 
Greene  County  v.  Huff,  91  Ind.  333 ;  see 
inf7-a,  sec.  648,  note. 

May  be  enclosed  and  ornamented.  Hutch- 
inson V.  Pratt,  11  Vt.  402,  423  (1839), 
where  Williams,  C.  J.,  points  out  some 
of  the  differences  between  public  squares 
and  commons  and  highways.     Leftwich  v. 


Plaquemine,  14  La.  An.  152  (1849).  In 
this  case,  Merrick,  C.  J.,  observes  :  "  As  a 
public  square  is  not  designed  as  a  highway 
or  thoroughfare  for  all  sorts  of  convey- 
ances, but  is  intended  as  an  ornament 
of  a  town  and  place  of  recreation  and 
amusement,  the  corporate  authorities 
may  enclose  the  same."  Compare  re- 
marks of  Gibson,  C.  J.,  in  Common- 
wealth V.  Bowman,  supra,  sec.  645, 
note.  See,  also,  Baird  v.  Rice,  63  Pa.  St. 
489  (1871). 

"  Square"  defined.  Meth.  E.  Church r. 
Hoboken,  33  N.  J.  Law,  13  (1868);  Baird 
V.  Rice,  supra. 

"  By  a  'town  common'  in  common  par- 
lance, is  understood  an  enclosed  or  un- 
enclosed place  belonging  to  the  town, 
in  which  no  individual  has  a  private 
property."  Per  Gaston,  J.,  in  Bath 
Comm'rs  v.  Boyd,  1  Ired.  (N.  C.)  L.  194 
(1840). 

Ferry  right  of  riparian  donor  on  the 
dedicated  front  or  commons  recogiiized  as 
reserved  by  him  by  reason  of  long  user 
and  acquiescence  therein  by  the  public. 
Newport  v.  Taylor's  Ex.,  16  B.  Mon. 
(Ky.)  699  (1855).  As  to  ferries,  see  ante, 
chap.  vi.  Wharf  ights  of  such  donor. 
Ante,  sec.  634,  note. 

2  McCullough  V.  San  Francisco  Bd.  of 
Ed.,  51  Cal.  418  ;  Princeville  v.  Auten, 
77  111.  325  (1875).  Ante,  sec.  645,  and 
note. 
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Dedication  for  Other  Purposes. 
§  648  (510).  Dedication  for  other  Public  or  Charitable  Porposes. 
—  Property  may  also  be  dedicated  in  writing  or  by  parol  to  other 
municipal,  public,  or  charitable  uses,  such  as  church  squares  or  lots,* 
for  a  burying-ground  ;  ^  for  markets ;  ^  for  public  buildings  ;  *  for 
school  purposes  ;  ^  and  for  purposes  of  recreation  and  ornament.^  But 
the  use  must  be  a  public  oneJ 


1  An  tones  r.  Eslava,  9  Port.  (Ala.) 
527  (1839);  Hannibal  r.  Draper,  15  Mo. 
634.(1852).  Church  lots  on  jilat  held  to 
be  a  dedication  for  a  public  purpose,  in 
which  the  municipality  has  an  interest, 
and  can  eject  the  dedicator  or  his  gran- 
tee. But  Mr.  Chief  Justice  Eustes's  opin- 
ion is,  that  by  such  a  designation,  the 
property  is  not  locus  publicus,  but  private. 
Xiques  v.  Bujac,  7  La.  An.  498.  In  this 
case,  relating  to  "  Annunciation  Place," 
or  "Square,"  the  civil  law  relating  to 
dedication,  and  particularly  dedications 
for  church  purposes,  is  very  fully  consid- 
ered. In  Lennig  v.  Ocean  City  Assoc,  41 
N.  J.  Eq.  (14  Stew.)  24,  land  was  dedi- 
cated to  public  use  for  camp-meeiing 
purposes. 

Under  general  dedication  of  "  Church 
Square,"  what  church  entitled.  Christian 
Church  p.  Scholte,  2  Iowa,  27  ;  Chapman 
T.  Gordon,  29  Ga.  250  ;  Beatty  v.  Kurtz, 
2  Pet.  566  ;  Shapleigh  v.  Pilsbury,  1  Me. 
271,  280  ;  Rice  v.  Osgood,  9  Mass.  38  ; 
Pearsall  r.  Post,  20  Wend.  (N.  Y.)  Ill, 
118,  per  Cotcen,  J. 

2  Hunter  v.  Sandy  Hill  Trs.,  6  Hill 
(N.  Y.),  407  (1844)  ;  criticised,  2  Smith 
Lead.  Cas.  (4th  ed.)  193.  See,  also.  Post 
V.  PearsaU,  22  Wend.  (N.  Y.)  425,  454; 
Weisenberg  v.  Truman,  58  Cal.  63  ;  Wood 
V.  Macon  &  B.  R.  R.  Co.,  68  Ga.  539. 
The  title  to  land  was  vested  in  a  city  for  a 
burial-ground  forever.  Afterwards  an  act 
of  the  legislature  was  passed  directing  the 
city  council,  if  in  its  judgment  it  was  wise 
to  do  so,  to  discontinue  the  use  of  the  lamd 
as  a  cemetery  and  devote  it  to  other  muni- 


cipal uses.  Under  such  l^islative  author- 
ity the  council  took  action  to  change  the 
use  of  the  land  so  as  to  convert  it  into  a 
public  market  place.  The  Chancellor  held 
that  the  use  for  cemetery  purposes  was  per- 
petual, and  not  capable  of  being  divested 
by  legislative  enactment.  Stockton  r. 
Newark,  42  N.  J.  Eq.  (15  Stew.)  531. 
But  the  Court  of  Errors  and  Appeals  re- 
versed this  judgment,  and  held  that  the 
use  was  a  charitable  and  public  one,  and 
as  such  was  subject  to  legislative  change 
in  the  manner  attempted.  Newark  r. 
Stockton,  44  N.  J.  Eq.  ^179.  Infra,  sees. 
651,  651  a. 

•  Dummer  v.  Jersey  City,  1  Spencer 
(N.  J.  L.),  86  (1843)  ;  The  President,  &c. 
V.  Indianapolis,  12  Ind.  620. 

♦  Reynolds's  Heirs  r.  Stark  Co. 
Comm'rs,  5  Ohio,  204;  Smith  v.  Henston, 

6  Ohio,  101  ;  lb.  298,  305. 

*  Klinkener  v.  School  District,  11  Pa. 
St.  444. 

6  Pella  V.  Scholte,  24  Iowa,  283.  The 
words  on  a  plat,  *^  Garden  Square,"  held 
not  necessarily  to  imply  a  dedication.  lb. 
So  of  the  words,  "Spencer  Square."  Lo- 
gansport  r.  Dunnj  8  Ind.  378.  Square 
marked  "  Coliseum."  Livaudais  v.  Mu- 
nicipality, 16  La.  509  ;  Xiques  v.  Bujac, 

7  La.  An.  498  ;  Cox  v.  Griffin,  18  Ga. 
728.  The  word  "Park,"  on  plat  coi:- 
strued.  Perrin  r.  N.  Y.  Central  R.  R. 
Co.,  36  X.  Y.  120  ;  Price  v.  Thompson, 
38  Mo.  363.  In  this  last  case  it  was  held 
that  under  the  statute  of  Missouri,  re- 
specting the  dedication  of  property  to 
public  use,  the  corporate  authorities  of  a 


1  Todd  V.  Pittsburgh,  Ft.  W.  &  C. 
B.  R.  Co.,  19  Ohio  St.  514.  Marking  on 
plat  a  lot,  "Depot  of  0.  <t  P.  Railroad," 
does  not  dedicate  it.  lb.;  s.  p.  Mc Williams 
r.  Moi^n,   61  111.   89  (1872).     EfTect  of 


plat  with  street  entitled  "  Railroad  Ave- 
nue," with  the  words  therein  "R,  R.  De- 
pot." Ayres  v.  Pa.  R.  R.  Co.,  48  N.  J- 
L.  44  (1886);  s.  c.  57  Am.  Kep.  538. 
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§  649  (511).  Use  of  Dedicated  Land  for  Wharves. — Lands  dedica- 
ted to  the  public,  without  restriction,  upon  the  margin  of  a  navigable 
river,  may  be  used  for  a  landing  or  wharf,  as  well  as  for  purposes  of 
passage.^  Upon  the  adjudged  cases  there  exists  some  doubt  whether 
the  public  can  prescribe  for  or  claim,  by  way  of  implied  or  common- 
law  dedication,  land  for  a.  public  landing.  There  may  be  an  express 
dedication  for  this  purpose,  and,  on  principle,  within  the  limits  of  a 
municipality  bordering  on  navigable  waters,  it  would  seem  to  be  go- 
ing too  far  to  say  that  in  no  case  can  a  common-law  dedication  of 
laud  for  a  public  wharf  or  landing  be  shown  by  user,  and  the  propri- 
etor be  estopped  from  denying  the  right  of  the  public  to  such  use.^ 


town  could  not,  against  the  objection  of 
the  adjoining  lot  ownei-s,  lay  out  a  street 
through  a  public  2}ark,  as  this  was  a  diver- 
sion of  the  use.  Whether  they  could  do 
this  under  the  delegated  power  of  eminent 
domain  on  payment  of  damages  was  not 
determined.  Same  principle,  Jacksonville 
V.  Jacks.  Ey.  Co.,  67  111.  540  (1873).  See 
supra,  sec.  646,  note  ;  infra,  sec.  651,  and 
note.  Uses  of  public  park.  Brooklyn 
Park  Coram'rs  v.  Armstrong,  45  N.  Y. 
234,  240  (1871)  ;  ante,  sees.  598,  599.  If 
a  street  runs  through  the  public  square  the 
council  of  the  city  cannot  direct  it  to  be 
fenced  up  unless  specially  authorized. 
Portland  v.  Whittle,  3  Oreg.  126  (1869). 
Plights  of  adjacent  owners.  See  chapter 
on  Streets,  post,  sees.  656  a,  656  b. 

Servitudes  of  view  arising  from  dedica- 
tion  to  public  use.  French  v.  New 
Orleans  &  C.  R.  R.  Co.,  2  La.  An.  80. 

^  Newport  v.  Taylor's  Ex.,  16  B.  Mon. 
(Ky.)  699  (1855);  a7ite,  sec.  634,  note, 
and  cases  cited ;  post,  sec.  705,  note ; 
Godfrey  v.  Alton,  12  111.  29  (1850)  ;  Al- 
tonu.  111.  Transp.  Co.,  12  IlL  60;  Mayor 
V.  Wright,  6  Yerg.  (Tenn.)  497  (1834). 
In  this  last  case  it  was  held  that  a  part  of 
the  public  promenade  might,  by  the  direc- 
tion of  the  city,  be  converted  into  a  land- 
ing or  wharf.  The  opinion  asserts, 
arguendo,  a  measure  of  power  in  the  cor- 
poration over  the  public  property  entirely 
too  broad.  As  to  wharves,  see  ante,  sec. 
103  etseq.;  Index,  tit.   Wharves. 

'  Denying  that  the  principle  of  implied 
dedication  of  public  ways,  squares,  &c., 
by  long  user  and  acquiescence,  extends  to 
public  landings,  see  Pearsall  v.  Post,  20 
Wend.   Ill  (1838)  ;  affirmed   22    Wend. 


425.  In  these  cases  the  history  and  na« 
ture  of  dedications  to  public  uses  are 
learnedly  considered,  and  the  numerous 
cases  collected,  digested,  and  commented 
on.  Same  principle.  Bethum  v.  Turner, 
1  Me.  Ill  ;  State  v.  Wilson,  42  Me.  9, 
where  the  nature  of  landings  and  the  re- 
spective rights  of  the  owner  of  the  soil 
and  the  public  are  elaborately  considered. 
Littlefield  v.  Maxwell,  31  Me.  134.  But 
that  there  may  be  a  prescriptive  right  to, 
or  a  dedication  of,  public  landings,  see 
Penny  Pot  Lauding  Case,  16  Pa.  St.  79 
(1851)  ;  Coolidge  v.  Learned,  8  Pick.  504; 
Municipality  v.  Kirk,  5  La.  An.  34  ;  Ab- 
bott V.  Cottage  City,  143  Mass.  521  (1887); 
where  Pearsall  v.  Post  is  referred  to  by 
Holmes,  J.,  in  his  suggestive  and  valuable 
opinion. 

A  very  eminent  judge  in  Missouri  uses 
this  language  :  "As  to  the  ownership  of 
the  soil  of  the  street,  the  question  is  of 
no  practical  importance.  The  right  of  the 
owner  of  a  lot  in  town  is  as  much  prop- 
erty as  the  lot  itself,  and  the  legislature 
can  no  more  deprive  a  man  of  the  one 
than  the  other  without  compensation." 
Napton,  J. ,  Lackland  v.  No.  Mo.  R.  R.  Co., 
31  Mo.  180.  See  s.  c.  34  Mo.  259  ;  Thurs- 
ton V.  St.  Joseph,  51  Mo.  517,  per  Adavis^ 
J.  More  fully  on  this  point,  see  post, 
chap,  xviii. 

The  words  "reserved  landing,"  on  pro- 
prietor's recorded  plat,  held  to  indicate 
intention  not  to  dedicate.  Grant  v.  Daven- 
port, 18  Iowa,  179  ;  Cowles  v.  Gray,  14 
Iowa,  1.  Where  land  is  dedicated  as  a 
"  commons  "  along  a  navigable  stream,  the 
public  authorities  may  build  wharves. 
Newport  V.  Taylor's  Ex.,  16  B.  Mon.  (Ky.) 
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^  Alienation  and  Change  of  Use. 

§  650  (512).  Alienation  of  Dedicated  Lands  ;  Change  of  Use.  —  A 
municipal  corporation  has  no  implied  or  huidental  authority  to  alien, 
or  to  dispose  of  for  its  own  benefit,  property  dedicated  to  or  held  by 
it  in  trust  for  the  public  use,  or  to  extinguish  the  public  uses  in  such 
property,  nor  is  such  property  subject  to  the  payment  of  the  debts 
of  the  municipality,^ 


699  (1855);  ante,  sec.  634,  note.  "Levee." 
Mankato  v.  Meagher,  17  Minn.  265  (1871). 
Words  "  public  levee  "  in  recorded  plat  of 
city  of  Portland,  Oregon,  construed  as 
meaning  a  public  landing  place,  and  an 
effectual  dedication.  CoflBn  v.  Portland, 
11  Saw.  C.  C.  R.  600 ;  27  Fed.  Rep. 
412  (1886),  Deadjj,  J.  The  legislature 
held  to  have  the  power  to  authorize  the 
construction  of  wharves,  warehouses,  and 
terminal  facilities  by  a  railway  company 
on  such  levee.  lb.  Compare  Railroad  Co. 
V.  Portland,  14  Oreg.  188.  Supra,  sec. 
634,  note  ;  ante,  sees.  103-113.  Reserva- 
tion for  "highway  and  other  public  uses." 
Cook  V.  Burlington,  30  Iowa,  94  (1870)  ; 
post,  sec.  705,  note. 

1  Meth.  E.  Church  v.  Hoboken,  33  N. 
J.  Law,  13  (1868)  ;  Augusta  v.  Perkins,  3 
B.  Mon.  (Ky.)  437  ;  Buckner  r.  Augusta, 
1  A.  K.  Marsh.  (Ky.)  9  ;  Alves'  Ex.  v. 
Henderson,  16  B.  Mon.  (Ky.)  131,  168 
(1855)  ;  Police  Jury  v.  McCormack,  32 
La.  An.  624  ;  Mathews  v.  Alexandria,  68 
Mo.  115  ;  Kennedy  v.  Covington,  8  Dana 
(Ky.),  50  ;  Rutherford  v.  Taylor,  38  Mo. 
.315  ;  Price  v.  Thompson,  48  Mo.  363  ; 
Alton  V.  111.  Transp.  Co.,  12  111.  60  ;  San 
Antonio  v.  Lewis  (plaza  or  commons),  15 
Tex.  388  (1855)  ;  7  Tex.  288  ;  New  Or- 
leans r.  United  States,  10  Pet.  734  ;  War- 
ren ».  Lyons  City,  22  Iowa,  351  (1867)  ; 
Ransom  v.  Boal,  29  Iowa,  68  (1870)  ; 
Branham  v.  San  Jose,  24  Cal.  585  (1864)  ; 
Brooklyn  Park  Commissioners  v.  Arm- 
strong, 45  N.  Y.  234  (1871) ;  Jacksonville 
r.  Jacks.  Ry.  Co.,  67  111.  540  (1873); 
Cromwell  v.  Conn.  Brown  Stone  Q.  Co., 
50  Conn.  470  ;  West  Carroll  Par.  v.  Gad- 
dis,  34  La.  An.  928,  where  a  sale  by  a 
police  jury  of  property  donated  to  the 
parish  in  fee  simple  upon  which  a  court- 
house had  been  erected  was  declared  void, 
though  the  parish  seat  had  been  changed, 


and  the  building  had  been  abandoned,  and 
was  going  to  ruin.  Cummings  v.  St. 
Louis,  90  Mo.  259.  And  see  the  learned 
and  valuable  opinion  of  Baldmin,  J.,  in 
Hart  V.  Burnett,  15  Cal.  580,  as  to  the 
power  of  the  Spanish  municipal  authori- 
ties over  the  lands  of  the  pueblo.  As  to 
power  of  the  State  and  the  title  of  San  Fran- 
cisco to  the  Pueblo  Lands,  see  San  Fran- 
cisco V.  Canavan,  42  CaL  541  (1872)  ; 
Pickett  c.  Hastings,  47  Cal.  269  (1874). 
A  city  council  cannot  sell  a  public  square 
without  authority  from  the  legislature, 
even  though  the  corporation  holds  it  "  for 
such  public  uses  as  the  council  may,  from 
time  to  time,  direct  and  ordain,"  and  the 
object  of  selling  is  to  apply  the  proceeds 
to  the  public  use  of  paying  the  debts  of 
the  corporation  incurred  for  public  pur- 
poses. Commonwealth  v.  Rush,  14  Pa. 
St.  186  (1850)  ;  Commonwealth  v.  Albur- 
ger,  1  Whart.  (Pa.)  469,  per  Sergeant,  J. 
A  power  to  vacate  streets  does  not  author- 
ize a  city  to  relinquish  a  part  of  a  street 
to  adjoining  owners  for  a  term  of  years,  at 
the  expiration  of  which  it  is  to  revert  to 
the  city.  Glasgow  v.  St.  Louis,  87  Mo. 
678  ;  po^.,  sees.  666,  670. 

Dedication  on  plat  of  two  lots  "for 
school  purposes,  and  on  which  to  erect 
school-houses,"  is  a  dedication  to  a  speci- 
fic use,  and  the  property  is  inalienable  by 
the  incorporated  place  in  which  it  lies,  so 
as  to  extinguish  the  use.  And  there  is  no 
power  of  alienation  without  the  consent 
of  the  dedicator  or  his  representatives, 
even  though  the  lots,  by  reason  of  a  rail- 
road and  depot  near  by,  have  been  ren- 
dered unsuitable  for  school-houses,  and 
their  use  for  that  purpose  dangerous.  Van 
Wert  Bd.  of  Ed.  v.  Edson,  18  Ohio  St.  221 
(186S). 

Where  lots  are  granted  to  county  com- 
missioners  and  their  successors,  in  trust 
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§    651     (513).    Same   subject.     Legislative    Authority.  —  How    far 

the  legislature  has  the  power,  or  may  confer  upon  the  municipality 
authority  to  dispose  of  lands  held  for  such  purposes  is  a  more  diffi- 
cult question,  and  depends  largely,  we  should  say,  upon  the  nature 
and  extent  of  the  dedication.  As  between  the  municipality  and  the 
general  public,  the  legislative  power  is,  in  the  absence  of  special  con- 
stitutional restriction,  supreme,  and  so  it  is  in  all  cases  where  there 
are  no  private  rights  involved.  If  the  municipal  corporation  holds 
the  full  title  to  the  ground  for  public  uses,  without  restriction,  the 
legislature  may  doubtless  direct  and  regulate  the  purposes  for  which 
the  public  may  use  it.^  But  if  a  grant  be  made  by  a  proprietor  of  a 
town  in  laying  it  out  for  a  specific  and  limited  purpose,  as,  for  exam- 
ple, a  "  public  square,"  the  municipality  or  public  acquiring  it  upon 
a  trust  for  the  uses  and  purposes  set  forth  on  the  plat  or  in  the  con- 
veyance, it  has  been  decided  by  the  Supreme  Court  of  Iowa  that  the 
grantor  in  such  a  case  retains  an  interest  therein  of  such  a  nature 
that  it  is  notj  as  against  him,  within  the  power  of  the  legislature  to 
authorize  its  sale  by  the  municipality,  since  such  a  sale  is  a  violation 
of  the  specific  trust  upon  which  the  property  was  dedicated  or 
acquired.^ 


for  the  use  of  the  said  county  in  fee  simple 
for  the  purpose  of  erecting  thereon  county 
buildings,  which  were  erected,  the  land, 
on  the  subsequent  removal  of  the  seat  of 
justice  and  the  discontinuance  of  the 
original  uses,  does  not  revert  to  the  origi- 
nal grantor  or  his  heirs.  Seebold  v.  Shit- 
ler,  34  Pa.  St.  133  (1859).  See  more 
fully  ante,  chap.  xvi.  on  Corporate  Prop- 
erty, sec.  575,  and  note. 

"  Market  space  "  on  plat  makes  it  pub- 
lic, and  when  exchanged  by  legislative 
authority  for  other  property  for  a  "mar- 
ket space,"  that  other,  though  deeded  to 
the  city  in  fee  simple,  is  held  by  the  city 
in  trust,  and  cannot  be  sold  on  execution 
in  payment  of  corporate  debts.  Indiana- 
polis &  B.  R.  R.  Co.  V.  Indianapolis,  12 
Ind.  620. 

1  The  streets  and  public  squares  of  the 
city  of  Washington  were  conveyed  by  the 
original  proprietors  of  the  lands  to  trus- 
tees, "  for  the  use  of  the  United  States 
forever."  It  was  held  that  these  words 
conveyed  an  absolute,  unconditional  fee 
simple,  and  that  the  original  proprietors 
had,  '  as  such,  no  interest  therein,  and 
could  not,  therefore,  object  to  a  sale, 
authorized  by  an  Act  of  Congress,  of  such 


portions  thereof  as  were  no  longer  useful 
for  streets  and  squares.  Van  Ness  v. 
Washington,  4  Pet.  (U.  S.)  232  (1830). 
Potomac  Steam  Boat  Co.  v.  Upper 
Potomac  Co.,  109  U.  S.  672  (1883). 
Legislature  may  authorize  sale  of  lands 
of  which  the  title  is  invested  in  a  munici- 
pality in  fee,  acquired  for  a  park  ( Brook- 
lyn Park  Comm'rs  v.  Armstrong,  3  Lans. 
(N.  Y.)  429  (1871)  ;  s.  c.  45  N.  Y.  234, 
(1871);  but  it  cannot  be  empowered  to  do 
so  where  this  would  impair  a  specific  con- 
tract with  a  creditor  of  the  city.  lb. ; 
ante,  sec.  579,  note. 

2  Warren  v.  Lyons  City,  22  Iowa,  351  ; 
Oilman  v.  Milwaukee,  55  Wis.  328.  The 
point  decided  in  Warren  v.  Lyons  City  is 
not  so  clearly  right  as  to  put  the  matter 
beyond  reagitation.  See  and  compare 
Newark  v.  Stockton,  44  N.  J.  Eq. 
179,  ante,  sec.  648.  In  Jacksonville  v. 
Jacks.  Ry.  Co.,  67  111.  540,  the  case 
of  Warren  v.  Lyons  City  is  cited.  It  has 
been  decided  that  the  legislature  could 
not  authorize  a  railway  company  to  con- 
struct and  operate  its  road  over  a  "pub- 
lic square,"  and  it  was  enjoined  at  the 
instance  of  the  city  from  so  doing  over 
the  batture  or  levee  in  New  Orleans.    New 
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§  651  a.  Same  subject.  —  Under  the  limitations  upon  legislative 
power  which  are  imposed  by  the  Federal  and  State  Constitutions  in 
respect  of  private  property  and  rights  arising  under  valid  contracts, 
it  is  often  extremely  difficult  to  define  the  scope  of  constitutional 
legislative  authority.  It  is  ever  a  tender  and  delicate  duty  for  the 
judicial  tribunals  to  set  up  impassable  landmarks  and  boundaries  to 
legislative  power.    We  have  already  met  this  question  repeatedly,  and 


Orleans,  &c.,  R.  R.  Co,  r.  New  Orleans,  26 
La.  An.  478  (1874)  ;  s.  c.  lb.  517  ;  Jack- 
sonville r.  Jacks.  Ry.  Co.  supra.  See 
infra,  sec.  652,  and  note  ;  post,  sees.  656  a, 
656  b.  When  the  absolute  title  is  acquired 
by  condemnation  for  public  use,  the  legis- 
lature may  authorize  the  sale  in  cases 
where  the  rights  of  creditors  or  the  obliga- 
tion of  contracts  are  not  thereby  impaired. 
Brooklyn  Park  Comm'rs  v.  Armstrong,  45 
N.  Y.  234  (1871)  ;  aiUe,  sec.  598. 

The  case  of  The  Franklin  Co.  Com- 
m'rs V.  Lathrop,  9  Kan.  453  (1872), 
holds  that  the  legislature  so  far  represents 
the  public  that  its  consent  to  the  aliena- 
tion of  public  grounds  dedicated  under  the 
statute  is  sufficient  if  no  private  rights 
have  intervened,  but  that  individuals  pur- 
chasing from  the  toAvn  proprietors  lots 
fronting  on  such  public  grounds,  subse- 
quent to  their  dedication,  and  making 
lasting  and  valuable  improvements  there- 
on, when  lots  are  enhanced  in  value  by 
their  position,  and  would  be  made  of  less 
value  by  a  change  of  such  grounds  from 
public  to  private  uses,  have  a  vested  inter- 
est in  the  trust  which  the  legislature  can- 
not destroy.  See  Newark  r.  Stockton 
(lands  held  by  city  in  trust  for  burial 
grounds  forever),  44  N.  J.  Eq.  179,  re- 
versing s.  c.  42  N.  J.  Eq.  531 ;  also,  ante, 
sec.  648:  chap,  xviii.  on  Streets, /)os<. 

Where  the  public  have  only  an  ease- 
ment, the  legislature  cannot  pass  a  law 
vesting  so  much  of  a  street  as  may  be 
closed  or  discontinued  in  the  corporation 
of  a  city,  as  this  deprives  the  owner  of  his 
property  without  due  process  of  law. 
John  and  Cherry  Streets,  In  re,  19  Wend. 
659.  In  Connecticut,  the  public  have 
simply  an  easement  in  highways,  with 
the  right  to  use  materials  thereon,  in  a 
reasonable  manner,  to  make  or  repair 
them  ;  the  adjoining  land-owner  retains 
the  fee,  and  the  exclusive  right  to  herbage 


growing  thereon,  and  the  public  cannot 
put  their  cattle  in  the  highway  to  graze  ; 
and  it  is  expressly  held  that  under  such 
circumstances  the  legislature  cannot,  with- 
out providing  compensation,  authorize 
towns  to  pass  by-laws  giving  liberty  to 
the  inhabitants  to  dejMisture  their  cattle 
in  the  public  highways.  Woodruff  r.  Neal, 
28  Conn.  168  (1859).  As  to  extent  of 
legislative  power,  see  ante,  chap.  iv.  ;  post, 
chapter  on  Streets  ;  ante,  sec.  633. 

Upon  this  subject  of  the  power  of  a 
municipal  corporation  to  alien  public  places, 
with  the  consent  of  the  sovereign  power 
of  the  State,  see  opinion  of  McLean,  J.,  in 
New  Orleans  v.  United  States,  10  Pet. 
662,  720.  See  also,  Hebert  r.  De  Yalle, 
27  m.  448  ;  BeU  v.  Ohio  &  Pa.  E.  R.  Co., 
25  Pa.  St.  161  ;  s.  c.  dissent  of  Black, 
C.  J.,  1  Grant  Cas.  105  (1854)  ;  Warren  r. 
Lyons  City,  22  Iowa,  351  (1867);  Phila- 
delphia &  Trenton  R.  R.  Co.,  In  re,  6 
Whart.  (Pa.)  26;  Franklin  Co.  Comm'ra 
V.  Lathrop,  9  Kan.  453  (1872)  ;  Hart  v. 
Burnett,  15  Cal.  580  :  Payne  v.  Treadwell, 
16  Cal.  222  ;  distinguished  by  Field, 
C.  J.,  in  Grogan  v.  San  Francisco,  18  CaL 
590,  614.     Infra,  sec.  656  et  seq. 

Legislature  may  authorize  sale  of  "  com- 
mons." Woodson  V.  Skinner,  22  Mo.  13 
(1855)  ;  Carondelet  v.  McPherson,  20  Mo. 
192  ;  Swartz  v.  Page,  13  Mo.  610  ;  Les 
Bois  V.  BrameU,  4  How.  (U.  S.)  449,  458. 
See  ante,  chap,  iv.,  as  to  extent  of  legisla- 
tive power  over  corporations  and  their 
property.  The  boundaries  of  the  power, 
if  indeed  it  has  any  limits,  are  not  easily 
defined.  Property  held  under  valid  grants 
from  a  city  is  within  the  protection  of  the 
Constitution,  and  can  only  be  taken  by 
the  exercise  of  the  right  of  eminent  do- 
main. Langdon  r.  New  York,  93  N.  Y. 
129  ;  People  v.  O'Brien,  111  N.  Y.  1 
(1888).  See  also,  chapter  on  Corporate 
Property,  ante  ;  post,  chapter  on  Streets. 
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we  again  meet  it  here.  In  the  absence  of  any  restriction  by  contract 
or  special  restriction  in  the  Constitution,  the  power  of  the  legislature 
over  the  uses  of  public  property  —  that  is,  its  power  to  modify  and 
regulate  such  uses  —  is  undisputed,  and  so  far  as  the  public  or  muni- 
cipality is  concerned,  it  is,  perhaps,  quite  unlimited.  Doubtful  and 
difficult  questions  arise,  however,  when  the  legislature,  instead  of 
regulating,  asserts  the  right  to  destroy,  and  when  such  legislation  in- 
juriously affects  the  dedicator  of  property  or  the  abutting  owners.  No 
general  rule  can  be  laid  down  on  this  subject.  Special  provisions 
having  a  bearing  upon  it  vary  in  the  Constitutions  of  the  several 
States.  Indeed,  the  general  principles  of  the  law  relating  to  the 
rights  of  the  dedicator  and  of  such  owners  are  in  a  state  not  com- 
pletely developed.  It  is  therefore  not  possible  to  do  more  than  to 
affirm  that  while  the  general  rule  is  that  the  legislative  dominion 
over  the  uses  of  public  property  is  plenary,  it  is  also  true,  as  is 
more  fully  shown  elsewhere,  that  there  may  be  rights  in  the  dedica- 
tor or  in  the  abutting  owner  of  such  a  nature,  —  that  is,  property 
rights  and  rights  resting  upon  contract,  —  that  they  cannot  be  de- 
stroyed, and  of  which  he  can  only  be  deprived  by  the  exercise  of  the 
right  of  eminent  domain,  —  that  is  to  say,  on  being  justly  compen- 
sated therefor.^ 

§   652   (514).    Civil  Law  Doctrine  ;   Alienation  in  Louisiana. —  By 

the  civil  law  the  public  have,  in  land  dedicated  to  public  use,  the 
right  to  the  ground  itself.^  But  such  lands  form  no  part  of  the  pub- 
lic domain  or  crown  lands,  and  the  king  or  sovereign  cannot  alien 
them  otherwise  than  by  exercise  of  the  right  of  eminent  domain, 
although  he  may  authorize  certain  erections  thereon.^  And  the  doc- 
trine has  been  declared  by  the  Supreme  Court  of  Louisiana,  that 
where  public  places  have  been  destined  or  created  by  the  sovereign 
power,  or  with  its  consent,  this  power  may  authorize  the  municipal 
corporation  interested  in  such  places  to  alien  or  to  change  their  use 
or  designation  whenever  the  public  interest  requires  it,  and  that  the 
rights  of  the  owners  of  property  in  the  vicinity  are  subordinate  to 
this  paramount  right  of  the  legislature.* 

1  See  ante,  chaps,  iv.  and  vii.,  as  to  Spain  in  respect  to  dedications  to  publio 
extent  of  legislative  power  ;  sees.  589,  590,     use.     3  Kent  Com.  451,  and  note. 

698,    602,    651,    and    notes  ;    post,    sees.  *  New  Orleans  v.  Hopkins,  13  La.  326; 

656  a,  656  b,  723«-723  d.  New  Orleans  v.  Leverich,  lb.  332  ;  Delabi- 

2  Renthrop  v.  Bourg,  4  Martin  (La.),  garre  u.  Municipality,  3  La.  An.  230.  It 
97  ;  Doe  v.  Jones,  11  Ala.  63,  83.  was  decided,  both  by  the  State  court  (New 

«  New  Orleans  v.  United  States,  10  Orleans  v.  Hopkins,  stipra,  and  see  De 
Pet.  661,  725,  735,  where  McLean,  J.,  ex-  Armas  v.  New  Orleans,  5  La.  132),  and 
amines  very  fully  the  laws  of  France  and    by  the    Supreme  Court    of   the    United 
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§  653  (515).  Reverter;  Misuser;  Remedy.  —  Property  uncondi- 
tionally dedicated  to  public  use,  or  to  a  particular  use,  docs  not 
revert  to  the  original  oicner  except  where  the  execution  of  the  use 
becomes  impossible.  If  the  dedicated  property  be  appropriated  to 
an  unauthorized  use,  equity  will  cause  the  trust  to  be  observed  or 
the  obstructions  removed.^ 


States,  that  the  public  space,  or  qiuzy,  in 
front  of  Old  Levee  Street  and  the  river, 
in  the  city  of  New  Orleans,  was  public 
property,  hors  de  ccrmmerce  (New  Orleans 
r.  United  States,  10  Pet.  662),  and  did 
not  pass  to  the  United  States  under  the 
treaty  of  cession  of  the  Province  of  Lou- 
isiana. Pending  the  controversy  between 
the  United  States  and  the  city  of  New 
Orleans  as  to  the  ownership  of  this  prop- 
erty, the  parties  litigant  agreed  that  it 
should  be  laid  out  into  lots  and  sold,  and 
the  proceeds  be  held  subject  to  the  final 
decision  of  the  court.  After  judgment  was 
rendered  in  favor  of  the  city  of  New 
Orleans,  the  legislature  of  Louisiana 
passed  an  act  sanctioning  the  sale  of  this 
public  property,  and  the  question  arose 
whether  the  legislature  had  this  power. 
The  Supreme  Court  of  Louisiana  held 
that  the  legislature  possessed  this  right, 
laying  down  the  principle  that  the  sover- 
eign power  of  the  State  had  the  right  to 
change  the  destination  of  public  places 
whenever  it  deemed  the  interest  of  the 
public  required  it,  and  that  the  right  of 
the  adjacent  lot  proprietors  was  necessa- 
rily subordinate  to  the  paramount  power 
of  the  legislature.  New  Orleans  x.  Hop- 
kins, 13  La.  326  ;  Same  v.  Leverich,  lb. 
332.     See  supra,  sec.  651  ;  post,  sec.  670. 

1  Per  McLean,  J.,  Barclay  v.  Howell's 
Lessee,  6  Pet.  498,  507  (1832)  ;  Coffin  v. 
Portland  (dedication  for  "  public  levee  "), 
11  Sawy.  C.  C.  R.  600  ;  s.  c.  27  Fed.  Kep. 
412  (1886);  per  Deady,  J.,  citing  text;  com- 
pare Portland  &  W.  V.  R.  R.  Co.  v.  Port- 
land, 14  Oreg.  188  ;  Williams  v.  First 
Presb.  Soc.,  1  Ohio  St.  478  (1853)  ;  Webb 
V.  Moler,  8  Ohio,  552 ;  Price  v.  Thompson, 
48  Mo.  363  ;  Warren  v.  Lyons  City,  22 
Iowa,  351  (1867),  per  Wright,  J.  ;  Price 
V.  Meth.  E.  Church,  4  Ohio,  514  ;  Brown 
V.  Manning,  6  Ohio,  298  ;  Leclerq  v. 
Gallipolis  Trs.,  7  Ohio,  Pt.  1,  217  ;  Van 
Wert  Bd.  of  Ed.  v.  Edson,  18  Ohio  St. 
221  (1868)  ;  Harris  v.  Elliott,  10  Pet  25  ; 


Campbell  Co.  Court  r.  Newport,  12  B. 
Mon.  (Ky. )  538  ;  Augusta  v.  Perkins,  8 
B.  Mon.  (Ky.)  207.  Post,  sec.  676  et  seq. 
Reverter  on  abandonment  or  cessation 
of  the  public  use.  Mills  Em.  Dom.  sec. 
57,  and  cases.  De<lication  on  condition. 
Supra,  sec.  629,  note.  Where  property 
had  been  dedicated  for  a  county  seat,  and 
the  county  afterwards  removed  the  county 
seat  to  another  place  and  sold  the  court- 
house thereon  to  the  owner  of  the  fee,  it 
was  held  that  it  had  lost  all  interest  in 
the  land,  and  had  no  proprietary  rights 
under  the  dedication.  County  of  Kent  v. 
Grand  Rapids,  61  Mich.  144. 

The  construction  of  a  canal  through  a 
street  by  the  State  susjiends,  but  does  not 
destroy,  the  easement  for  a  street,  and  such 
easement  revives  on  the  abandonment  of 
the  canal.  Logansport  v.  Shirk,  88  Ind. 
563. 

Chancery  will  protect  the  rights  of  the 
public  in  all  public  places,  and  will  re- 
strain an  illegal  alienation  by  the  muni- 
cipal corporation  or  by  others,  and,  if 
necessary,  will  order  a  reconveyance. 
Attorney-General  v.  Goderich,  5  Grant 
(Can.),  Rep.  402  ;  Guelph  v.  Canada  Co., 
4  Grant  (Can.),  Rep.  654.  Harr.  Munic 
Man.  (5th  ed.)  350  ;  post,  sec.  661. 

Conveyance  to  municipality  on  condi- 
tion that  the  property  be  used  for  a 
specific  purpose.  French  ».  Quincy,  3 
Allen,  9.  As  to  remedy,  see  chapter  on 
Streets,  post,  sec  659  et  seq. 

Reverter  on  vacation.  In  Illinois,  un- 
der the  legislation  of  that  State,  the  ma- 
jority of  the  Supreme  Court  held  that 
on  the  vacation  of  a  street  it  reverted  to 
the  original  proprietor,  and  not  to  the 
then  owners  of  the  adjacent  lots.  Geb- 
hardt  v.  Reeves,  75  111.  301  (1874)  ;  Zinc 
Co.  V.  La  Salle,  117  111.  411.  Contra,  in 
Iowa.  Day  v.  Schroeder,  46  Iowa,  546 
(1877).  So  in  New  York,  if  the  adjacent 
owner's  land  extends  to  middle  of  street 
subject  to  the  easement  of  the  public,  and 
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§  653  a.  Concluding  Observations,  — In  closing  our  survey  cf 
this  interesting  title  we  may  stop  pausefully  for  a  moment  to  note 
how  impressively  the  doctrines  of  our  jurisprudence  concerning  it 
illustrate  their  thorough  and  complete  adaptation  to  the  wants  and 
exigencies  of  civilized  society.  To  meet  these,  the  ordinary  rules  of 
law  relating  to  private  rights  have  been  modified  and  limited  by  the 
public  convenience  and  necessities.  Thus  the  requirement  of  the 
common  law  that  private  grants  must  be  made  to  a  definite  person, 
natural  or  artificial,  is  disregarded,  because  it  would,  if  applied  to 
dedications,  frequently  be  detrimental  to  the  public  welfare.  So, 
although  the  subject-matter  of  the  dedication  be  land,  interests 
therein  can  regularly  be  parted  with  by  the  owner  and  acquired  by 
the  public  without  the  solemnity  of  a  seal,  or  even  the  formality  of  a 
writing.  So,  also,  the  usual  rules  of  law  applicable  to  individuals 
respecting  the  necessary  duration  of  adverse  possession  or  of  pre- 
scriptive user  to  give  a  right  by  possession  or  prescription,  are  here 
modified  from  considerations  of  public  utility.  A  consummated  in- 
tent on  the  part  of  the  owner  to  dedicate  is  all  that  is  required,  and 
such  intent  may  be  shown  by  parol  evidence  of  declarations  and  of 
acts  in  pais  which  unequivocally  establish  it.  It  may,  we  think, 
truly  be  affirmed,  that  the  doctrines  of  our  law  on  this  subject  as 
moulded  and  settled  by  judicial  tribunals,  though  in  many  respects 
seemingly  anomalous,  are  characterized  by  practical  wisdom,  and  are 
beneficent  in  their  operation.  Rightfully  applied  they  work  no  in- 
justice to  the  supposed  dedicator,  since  they  draw  the  line  with  en- 
lightened and  considerate  care  between  a  just  measure  of  his  rights 
on  the  one  hand  and  the  rights  of  the  public  on  the  other. 

the  street  is  discontinued,    such    owner  dimensions  of  the  lot  marked  on  the  plat 

holds  free  from  the  easement.     Wallace  v.  or   described  in  the   deed.      Sherman  v. 

Fee,  50  N.  Y.  694 ;  "Weisbod  v.  Eailroad  McKeon,   38   N.   Y.   271.     See  3  Wash. 

Co.,  18  Wis.  43  ;  Banks  v.  Ogden,  2  Wall.  Eeal  Prop.  635,  and  cases  as  to  boundaries 

57,  69.     Post,  sec.  666,  note.     And  the  upo7i  streets  and  rivers. 
street  is  not  excluded  by  reason  of  the 
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CHAPTEE  XVIII. 

STREETS. 

§  654  (516).  Prefatory.  — Municipal  corporations  in  this  country 
sustain  most  important  relations  to  streets  and  highways  icithin  their 
limits.  By  statute  or  cliarter  they  are  usually  authorized  to  open, 
establish,  alter,  and  vacate  streets.  Land  may  be  dedicated  for 
streets  and  ways,  as  we  have  elsewhere  shown.^  The  authorities  of 
these  corporations  are  usually  invested  with  the  capacity  to  acquire 
property  for  streets  for  the  public  use  and  convenience,  by  the  exer- 
cise of  the  power  of  eminent  domain.^  Streets,  when  dedicated  and 
accepted  by  the  corporation,  or  acquired  by  purchase  or  otherwise, 
are  usually  placed  under  the  control  of  the  corporation,  with  power 
to  improve,  grade,  pave,  regulate,  &c.  In  some  of  the  States  there 
are  statutes  that  the  fee  in  the  streets  shall  be  in  the  municipality 
in  trust  for  the  public,  while  in  other  States  the  fee  is  considered  to 
be  in  the  adjoining  proprietor,  the  public  having  only  an  easement 
(so-called)  therein.  The  right  to  acquire  public  streets  by  dedica- 
tion,^ and  the  power  to  condemn  private  property  for  this  purpose 
by  the  exercise  of  the  delegated  right  of  eminent  domain,  have  been 
elsewhere  considered,*  and  the  liability  of  municipal  corporations,  in 
respect  to  defects  and  want  of  repair  of  the  public  streets  within 
their  limits,  is  reserved  for  treatment  in  another  place.^ 

§  655  (517).  Subject  outlined.  —  The  subject  of  Streets  has,  in 
this  edition,  been  reconsidered  with  diligence,  and  will  be  presented 
in  this  place  under  the  following  heads  :  — 

1.  Legislative  Control  over  Streets,  and  Their  Uses;  and  herein 
of  obstructions  and  the  remedy  of  the  public  by  indictment  and  in 
equity ;  the  remedy  of  the  adjoining  propinetors  and  others,  includ- 
ing the  municipal  corporation ;  the  effect  of  adverse  possession,  and 
the  operation  of  statutes  of  limitation — sees.  656-675. 

2.  The  Establishment  and  Control  of  Ordinary  Roads  and  "Ways 
within  Corporate  Limits  —  sees.  676-679. 

1  Ante,  chap.  xviL,  on  Dedication,  sec.         '  Avie,  chap.  xvii.  sec.  626  et  seq. 
626  et  seq.  *  Ante,  chap.  xvi.  sec.  583  etseq.;  post 

^  Ante,  chap,  xvi ,  on  Eminent  Domain,  sec.  680. 
sec.  583  et  seq.  *  pggt^  chap,  xxiii.,  on  Actions. 
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3.  Delegated  Power  of  Municipal  Corporations  over  Streets,  and 
Their  Uses  ;  and  herein  of  the  power  to  grade  and  to  improve  streets  ; 
and  to  authorize  them  to  be  used  for  other  purposes  than  mere 
travel,  such  as  public  sewers  and  cisterns,  gas  and  water  pipes,  tele- 
graph poles,  common  railroads,  horse  railways,  elevated,  cable  and 
underground  railways ;  also,  their  powers  and  duties  as  to  bridges 
within  their  limits  —  sees.  680-729. 

4.  Limitations  on  the  Bight  to  Free  Transit  and  Use  of  Streets  — 
sees.  730-734. 

Legislative  Control  over  Streets,  and  Their  Uses;  Its  Extent;  Lega- 
lization of  Obstructions. 

§  656  (518).  Public  Nature  of  Streets  and  Extent  of  Legislative 
Control.  —  Public  streets,  squares,  and  commons,  unless  there  be 
some  special  restriction,  when  the  same  are  dedicated  or  acquired, 
are  for  the  public  use,  and  the  use  is  none  the  less  for  the  public  at 
large,  as  distinguished  from  the  municipality,  because  they  are  situ- 
ate within  the  limits  of  the  latter,  and  because  the  legislature  may 
have  given  the  supervision,  control,  and  regulation  of  them  to  the 
local  authorities.  The  legislature  of  the  State  represents  the  public 
at  large,  and  has,  in  the  absence  of  special  constitutional  restraint, 
and  subject  (according  to  the  weight  of  more  recent  judicial  opin- 
ion) to  the  property  rights  and  easements  of  the  abutting  owner, 
full  and  paramount  authority  over  all  public  ways  and  public 
places.  "To  the  commonwealth  here,"  says  Chief  Justice  Gibson, 
"  as  to  the  king  in  England,  belongs  the  franchise  of  every  highway 
as  a  trustee  for  the  public ;  and  streets  regulated  and  repaired  by 
the  authority  of  a  municipal  corporation  are  as  much  highways  as 
are  rivers,  railroads,  canals,  or  public  roads,  laid  out  by  the  author- 
ity of  the  quarter  sessions."  ^ 

1  Per  Gibson,  C.  J.,  O'Connor  v.  Pitts-  ruffw.  Neal,  28  Conn.  168  (1859) ;  James 

burgh,  18  Pa.  St.  187,  189  (1851).     See,  Kiver,   &c.    Co.    v.   Anderson,    12  Leigh 

further,  as  to  legislative  power  over  pub-  (Va. ),  278;  Woodson  v.  Skinner  (sale  of 

lie  streets  and  their  uses,  Phila.  &  Trenton  commons),   22  Mo.   13  (1855);  Bailey  t). 

Railroad  Case,   6  Whart.   Pa.   25;  Com-  Phila.,W.&  B.R.  R.  Co.,  4  Harring.  (Del.) 

m'rs,  &c.  of  Northern  Liberties  v.  N.  L.  889  (1846);  Mercer  v.  Pittsburgh,  Ft.  W. 

Gas  Co.,  12  Pa.  St.  818;  Stuber's  Road,  &C.R.R.Co.,36  Pa. St. 99  (1859); Clinton 

28    Pa.    St.    199  ;    Stormfeltz   v.    Manor  v.  Cedar  Kap.  &  Mo.  River  R.  R.  Co.,  24 

Tump.  Co.,  13  Pa.  St.  655  (1860)  ;  Baird  Iowa,  455;  Pacific R.  R.  Co.  v.  Leavenworth, 

V.   Rice,   63  Pa.   St.  489  (1871);  Gray  v.  1  Dillon  C.  C.  R.  393  (1871);  Litchfield 

Iowa  Land  Co.,  26  Iowa,  887  (1868) ;  dis-  v.  Venion,  41  N.  Y.  123  (1869);  Metro- 

tinguished  from  Warren  v.  Lyons  City,  22  politan  Board   of  Health  v.   Heister,    37 

Iowa,  351  ;  Albany  Northern  R.  R.  Co.  v.  N.  Y.  661,  672  ;  Southwark  R.  R.  Co.  v. 

Brownell,  24  N.  Y.  345  (1862);  Reading  Philadelphia,  47  Pa.   St.   314;   lb.  329; 

V.  Commonwealth,  11  Pa.  St.  196  ;  Wood-  Barney  v.  Keokuk,  94  U.  S.  324  (1876)  ; 
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The  legislature  has  power  to  determine  where  and  when  streets 
shall  be  constructed,  their  width  and  mode  of  improvement,  and  its 
action  in  these  respects  cannot  be  reviewed  by  the  courts.  It  may 
adopt  and  sanction  an  improvement  or  expenditure  which  it  could 
previously  have  authorized,  and  it  may  authorize  an  assessment  for 
an  improvement  after  the  improvement  is  made.^ 


§  656  a.  True  Nature  of  a  Public  Street ;  Respective  Rights  of 
the  Abutter  and  of  the  Public.  —  The  full  conception  of  the  true 
nature  of  a  public  street  in  a  city,  as  respects  the  rights  of  the  pub- 
lic on  the  one  hand,  and  the  rights  of  the  adjoining  owner  on  the 
other,  has  been  slowly  evolved  from  experience.  It  has  been  only 
at  a  recent  period  in  our  legal  history  that  these  two  distinct  rights 
have,  separately  and  in  their  relatioLS  to  each  other,  come  to  be 
understood  and  defined  with  precision.^ 


8.  c.  4  Dillon,  593,  599  ;  Perry  r.  :S'ew 
Orleans,  M.  &  C.  Co.,  55  Ala.  413,  approv- 
ing text ;  Stack  v.  East  St.  Louis,  85  111. 
377  (1S77);  Stone  v.  F.  P.  &  N.  W.  RaU- 
road  Co.,  68  111.  394  (1873) ;  Indianapolis 
B.  &  W.  R.  R.  Co.  r.  Hartley,  67  111.  439 
(1873)  ;  Cairo  k  V.  R.  R.  Co.r.  People,  92 
111.  170  ;  N.  Y.  Elevated  Railway  cases, 
post,  sees.  723  a-723  d  ;  Grand  Rapids 
Electric,  &c.  Co.  v.  Grand  Rapids  Edison, 
&c.  Co.,  33  Fed.  Rep.  659.  The  legisla- 
ture may  transfer  the  control  of  streets  to 
park  commissioners  to  be  improved  and 
used  for  park  purposes,  provided  that  such 
purposes  are  not  inconsistent  with  their 
ordinary  use  as  streets.  People  v.  Walsh, 
96  111.  232  ;  supra,  sees.  651,  651  a. 

1  Lennon  v.  Xew  York,  55  N.  Y.  365  ; 
Mead,  In  re,  74  N.  Y.  216  ;  Sackett,  Doug- 
las, and  De  Graw  Streets,  In  re,  74  N.  Y. 
95  ;  SintoniJ.  Ashbury,  41  Cal.  525  (1871). 
Even  though  the  improvements  are  expen- 
sive, extraordinary,  extravagant,  and  hurt- 
ful rather  than  beneficial.  Commissioners 
of  Assessment  of  Brooklyn,  In  re,  18  Alb. 
L.  J.  199  (1878);  see  ante,  chap,  iv.,  as  to 
extent  of  legislative  power.  See  Index, 
tit.  Curative  Acts. 

•^  Story  ».  N.  Y.  Elev.  R.  R.  Co.,  90 
N.  Y.  122;  Mahady  r.  Bushwick  R,  R. 
Co.,  91  S.  Y.  148  ;  N.  Y.  Cable  Co.  Case, 
104  N.  Y.  1  ;  Lahr's  Case,  104  N.  Y. 
268 ;  N.  Y.  Dist.  Ry.  Case,  107  X.  Y.  42. 

The  well  considered  and  luminous  judg- 
ment of  Danforth,  J.,  in  Story's  Case,  su- 


pra, will  be  found  especially  instructive 
and  satisfactory.  In  Lahr's  Case,  supra, 
Rtiger,  C.  J.,  states  with  great  care  and 
clearness  the  doctrine  of  the  Court  of  Ap- 
peals of  Xew  York  as  to  the  property 
rights  of  abutting  lot-owners  in  the  streets 
in  front  of  their  lots.  Post,  sees.  712,  730, 
and  note  and  case  of  Fritz  v.  Hobson, 
there  cited.  As  to  highways.  Chancellor 
Kent  correctly  states  that  :  "They  [that 
is,  the  abutting  owners]  may  have  every 
use  and  remedy  that  is  consistent  with 
the  servitude  or  easement  of  a  way  over 
it,  and  with  police  regulations."  3  Kent's 
Com.  433.  Mr.  Justice  Danforth  in  the 
Story  Case,  90  N.  Y.  161,  says  :  "The 
public  purpose  of  a  street  requires  of 
the  soil  the  surface  only.  Very  ancient 
usage  permits  the  introduction  under  it  of 
sewers  and  water  pipes,  and  upon  it  posts 
for  lami>s."  Undoubtedly  we  must  add 
the  pipes,  &c.,  laid  under  the  surface, 
which  are  required  by  the  various  new 
agencies  adopted  in  civilized  life,  such  as 
gas,  electricity,  steam,  and  other  things 
capable  of  that  mode  of  distribution.  Lord 
Justice  Bramwell  in  Coverdale  v.  Charlton, 
L.  R.  4  Q.  B.  Div.  104,  says  in  substance  : 
"  Street "  comprehends  what  we  may  call 
the  surface,  that  is  to  say,  not  a  surface 
bit  of  no  reasonable  thickness,  but  a  sur- 
face of  such  a  thickness  as  the  local  board 
may  require  for  doing  to  it  what  is  usually 
done  in  or  under  streets.  Post,  sees.  664, 
664  a,  68S-700,  730  note. 
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The  injustice  to  the  abutting  owner  arising  from  the  exercise  of 
unrestrained  legislative  power  over  streets  in  cities  was  such  that 
the  abutter  necessarily  sought  legal  redress,  and  the  discussions 
thence  ensuing  led  to  a  more  careful  ascertainment  of  the  nature  of 
streets,  and  of  the  rights  of  the  adjoining  owner  in  respect  thereof. 
It  was  seen  that  he  had  in  common  with  the  rest  of  the  public  a 
right  of  passage.  But  it  was  further  seen  that  he  had  rights  not 
shared  by  the  public  at  large,  special  and  peculiar  to  himself,  and 
which  arose  out  of  the  vcri/  relation  of  his  lot  to  the  street  in  front 
of  it ;  and  that  these  rights,  whether  the  bare  fee  of  the  streets 
was  in  the  lot  owner  or  in  the  city,  were  rights  of  property,  and  as 
such  ought  to  be  and  were  as  sacred  from  legislative  invasion  as  his 
right  to  the  lot  itself  In  cities  the  abutting  owner's  property  is 
essentially  dependent  upon  sewer,  gas,  and  water  connections ;  for 
these  such  owner  has  to  pay  or  contribute  out  of  his  own  purse.  He 
has  also  to  pay,  or  contribute  towards  the  cost  of  sidewalks  and 
pavements.  These  expenditures,  as  well  as  the  relations  of  his  lot 
to  the  street,  give  him  a  special  interest  in  the  street  in  front  of  him, 
distinct  from  that  of  the  public  at  large.  He  may  make,  as  of 
right,  all  proper  uses  of  the  street  subject  to  the  paramount  right  of 
the  public  for  all  street  uses  proper,  and  subject  also  to  reason- 
able and  proper  municipal  and  police  regulation.  Such  rights,  being 
property  rights,  are  like  other  property  rights  under  the  protection 
of  the  Constitution.^ 

1  That  the  rights  of  the  abutters  in  the  purposes,  all  other  uses  residing  with  the 

streets  are  irro-perty  rights,  the  Court  of  owner  from  whom  the  land  was  taken." 

Appeals  of  New  York  has  frequently  de-  The  third   proposition   which  the    Chief 

cided.     "We  refer  particularly  to  Gilbert's  Judge  in  that  case  enunciated,  as  derived 

Case,  70  N.  Y.  361  ;   to  the  great  judg-  from   the   prior  judgments  of  the  court, 

ment  of  Mr.  Justice  Danforth,   speaking  is  expressed    in    this    language  :    '*  The 

for  the  court  in  Story's  Case,  90  N.  Y.  ownership  of  such  an  easement  is  an  inter- 

122;  to  the  careful  and  exhaustive  judg-  est  in  real   estate    constituting  property 

ment  of  the  court  delivered  by  Chief  Judge  within  the  meaning  of  that  term  as  used 

Eager,  in  the  sequel  to  that  case  known  as  in  the  Constitution  of  the  State,  and  re- 

Lahr's  Case,  104  N.  Y.  268 ;  to  the  still  quires  compensation  to  be  made  therefor 

later  judgment,  clear  and  luminous,  writ-  before  it  can  be  lawfully  taken  from  its 

ten  by  Mr.  Justice  Finch,  in  the  New  York  owner  for  a  public  use." 
District    Railway  Case,    107   N.    Y.    42.  In  Sadler's  Case,  104  N.  Y.  229,  the 

Chief  Judge  Ruger  in  Lahr's  Case  said :  court  held  that  the  public  could  not  take 

"  The  abutter,  though  limited  by  deed  to  gravel  below  the  grade  line  of  a  street  to  use 

the  side  of  the  street,  owns  an  easement  in  on  the  street  elsewhere,  and  that  the  abutter 

the  bed  of  the  street,  which  is  an  interest  could  restrain  the  removal  of  the  gravel,  on 

in  real  estate  constituting  property  in  the  the  principle  that  he  owns  the  soil  of  the 

sense   of  the   Constitution."      Again,   he  street  and  has  the  right  to  the  use  of  it  for 

said  that  "  if  the  city  has  the  fee  it  is  a  all  purposes  but   street  purposes  proper, 

qualified  fee,  held  in  trust  under  the  stat-  And  in  the  New  York  District  Ry.  Case, 

ute  for  a  certain  use,  namely,  for  street  supra,  the  court  distinctly  decided  that  a 
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§  656  i.  Same  subject.  Result  of  the  Nevr  York  Cases  stated.  — 
In  some  of  the  streets  of  the  city  of  New  York  the  fee  is  iu  the 
abutter,  in  others  the  fee  is  in  the  city ;  under  the  statute,  however, 
it  is  not  an  absolute,  but  a  qualified  fee,  viz.,  in  trust  for  street  uses 
proper.  This  qualification  is  important,  and  is  so  regarded  in  the 
adjudications.  This  subject  of  the  abutter's  rights  has  undergone  in 
New  York,  in  the  cases  relating  to  surface  railways  (both  steam  and 
horse  railways),  to  elevated  railways,  and  to  underground  railways 
in  streets,  the  most  thorough  examination,  and  it  is  difficult,  if  not 
impossible,  to  reconcile  the  grounds  of  the  earlier  with  those  of  the 
later  judgments  of  the  Court  of  Appeals,  at  least  so  far  as  the  earlier 
cases  make  certain  rights  of  the  abutter  to  depend  upon  whether  the 
bare  fee  of  the  soil  is  in  him,  or  in  the  public  in  trust  for  street  uses. 
To  this  extent  the  law,  even  in  New  York,  cannot  perhaps  be  said 
to  be  thoroughly  settled.  Certainly  it  is  not  in  many  of  the  other 
States.  "\Ve  deduce  from  the  later  decisions  of  the  Court  of  Appeals 
of  New  York  (which  we  regard  as  sound),  the  following  doctrines ; 
viz.,  that  the  abutting  owners  have  property  rights  in  the  streets  in 
front  of  them,  such  as  the  right  of  access,  of  light  and  of  air,  which 
are  protected  by  the  Constitution,  and  hence  not  subject  to  the  ab- 
solute and  unlimited  power  of  the  legislature.  If  they  own  the  fee 
to  the  centre  line  of  the  streets,  their  rights  therein  are  legal  in  their 
nature.  If  they  only  own  the  fee  to  the  line  of  the  street  their  rights 
in  the  street  are  in  the  nature  of  equitable  easements  in  fee,  but  in 
extent  are  substantially  the  same  as  where  the  fee  is  in  them  subject 
to  the  public  use.  In  either  case  the  abutter  is  entitled  as  of  right, 
subject  to  municipal  and  public  regulation,  to  make  any  beneficial, 
use  of  the  soil  of  the  street  which  is  consistent  ^vith  the  prior  and 
paramount  rights  of  the  public  therein  for  street  purposes  proper. 
The  right  of  the  public  to  use  the  streets,  not  only  for  travel  and 
passage,  but  for  sewer,  gas,  water,  and  steam  pipes,  and  the  like  pur- 
poses, is,  of  course,  paramount  to  any  proprietary  rights  of  the 
abutter.^     The  abutter  may,  as  a  logical  and  necessary  result,  it  is 


railway  to  be  built  beneath  the  surface  of  a  that  plaintiffs  were    entitled  to  recover, 

street  in  a  city  is  a  railway  within  the  mean-  because  they  had  a  right  to  use  the  space 

ing  of  the  amendment  to  the  Constitution  under  the  street  as  they  might  any  other 

of  Januarj'  1,  1875,  and  can  only  be  author-  part  of  their  property,  so  long  as  they  did 

ized  to  be  constructed  in  the  manner  pre-  no  injury  to  the  street.     Fast,  sees.  664, 

scribed  by  that  amendment.    In  McCarthy  664  a,  730,  note,  and  case  of  Fritz  r.  Hob- 

V.  S\Tacuse,  46  N.  Y.  194,  which  was  an  son  there  cited. 

action  against  the  city  for  flooding  from  a  Special  constitutional  limitation  an  le- 

defective  sewer  a  vault  which  the  plaintiffs  gislative  power  over  streets,  see  post,  sec 

had  constructed  under  the  street  in  front  701  a. 

of  their  store,  the  Court  of  Appeals  held  ^  See  cases  cited  in  last  preceding  sec- 
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believed,  whether  the  fee  is  in  him  or  in  the  public,  build,  as  of 
right,  underground  house  vaults  in  the  streets,  subject,  of  course,  to 
the  paramount  right  of  the  public  for  street  uses  proper  where  the 
two  rifi-hts  come  into  competition,  and  subject  also  to  reasonable 
legislative,  municipal,  or  police  regulations  as  to  location,  mode  of 
construction,  and  use  of  such  vaults. 

§  657  (519).  Legislative  Power  over  Streets.  —  By  virtue  of  its 
authority  over  public  ways,  the  legislature  may  authorize  acts  to  he 
done  in  and  upon  them,  or  legalize  obstructions  therein,  which  would 
otherwise  be  deemed  nuisances.^  As  familiar  instances  of  this  may 
be  mentioned  the  authority  to  railway,  water,  telegraph,  and  gas 
companies  to  use  or  occupy  streets  and  highways  for  their  respective 
purposes.  And  it  may  be  here  observed  that  whatever  the  legislature 
may  constitutionally  authorize  to  be  done  is  of  course  lawful,  and  of 
such  acts,  done  pursuant  to  the  authority  given,  it  cannot  be  predi- 
cated that  they  are  nuisances :  if  they  were  such  without,  they  cease 
to  be  nuisances  when  having  the  sanction  of,  a  valid  statute.^  As 
respects  the  public  or  municipalities,  there  is,  in  the  absence  of 
special  constitutional  restriction,  no  limit  upon  the  power  of  the 
legislature  as  to  the  uses  to  which  streets  may  be  devoted.  What 
limitations  exist  upon  the  power  as  respects  the  original  proprietor 
of  property  dedicated  to  the  public  use,  or  the  adjoining  owner  or 
others,  is  a  subject  which  is  elsewhere  considered  in  this  chapter.^ 
Statutes  authorizing  or  legitimating  acts  and  obstructions  upon  the 
highways  which  would  otherwise  be  nuisances  are  strictly  construed, 
and  must  he  closely  pursued,  and  the  authority  given  must  be  ex- 
ercised with  proper  care.'* 

tion.     As  to  abutter's  easement  of  access,  Great  So.  Telephone  Co.,  37  La.  An.  63  ; 

&c.,  see,  post,  sees.  664,  665,  666,  698  a,  Kirtland  v.  Macon,  66  Ga.  385  ;  Cummins 

712,  730,  754  a.  v.  Seymour,  79  Ind.  491  ;  Kumler  v.  Sils- 

1  The  control  of  the  streets  in  the  city  bee,  38  Oliio  St.  445  (steam-heating  pipes). 
of  Washington  and  the  power  to  grant  the  *  Ante,  sees.  656  a,  656  b  ;  post,  sees, 
use  of  them  for  other  than  ordinary  pur-  712,  730,  and  New  York  Elevated  Railway 
poses  is  primarily    vested    in  Congress,  cases,  post,  sees.  723  a-723  d. 

District  of  Columbia  Comm'rs  v.  Baltimore  *  Angell    on     Highways,     sec     237  ; 

&  Pot,  R.  R.  Co.,  114  U.  S.  453.  Hughes  v.  Worcester  R.  R.  Co.,  2  R.  I.' 

2  See  sec.  656,  supra,  and  cases  there  493  ;  Bordentown  &  S.  A.  Tnmp.  Co.  v. 
cited  ;  Angell  on  Highways,  sec.  237  ;  Camden  &  A.  R.  R.  Co.,  2Harr.  (N.  J.)  314. 
First  Bapt.  Church  v.  Utica&  S.R.  Co.,  6  In  virtue  of  its  authority  over  highways 
Barb.  (N.  Y.)  313  ;  Clinton  v.  C.  R.  &  M.  and  over  streets,  which  are,  in  effect,  high- 
ly. R.R.  Co.,  24  Iowa,  455  ;  Transportation  ways,  the  legislature  may  establish  a  turn- 
Co.  V.  Chicago,  99  U.  S.  635  (1878)  ;  Text  pike  gate  in  the  stre/is  of  a  city.  But  as 
cited  and  approved  in  Perry  v.  New  Or-  such  a  privilege  would  embarrass  public 
leans,  &c.  Co.,  55  Ala.  413  ;  Atlanta  v.  trade  and  convenience,  the  intention  of 
Gate  City  Gas  L.  Co.,  71  Ga.  106  ;  Irwin  v.  the  legislature  must  be  plainly  expressed. 
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§  658.  Delegation  of  Power  to  MunicipaUty.  —  The  legislature, 
instead  of  exercising  directly  this  authority  as  to  the  uses  of  streets 
and  public  places,  may  authorize  it  to  be  exercised  by  local  or 
municipal  authorities.^  An  act  of  the  legislature,  legalizing,  for  the 
time  being,  encroachments  on  the  public  streets,  may  be  repealed  at 
pleasure,  —  being  a  mere  revocable  license,  —  unless  something  was 
done  or  suffered  in  consideration  of  the  act  so  as  to  invest  it  with 


Stormfeltz  v.  Manor  Turap.  Co.,  13  Pa. 
SL  555  (1850) ;  infra,  sec.  658,  note ; 
Milarkey  v.  Foster,  6  Oreg.  378  ;  s.  c.  25 
Am.  Rep.  531  with  note. 

1  Infra,  sees.  680-727  ;  Sinton  r.  Ash- 
bury,  41  Cal.  525  (1871) ;  Northern 
Transp.  Co.  r.  Chicago,  99  U.  S.  635 
(1878).  Legislative  authority  to  build  tun- 
nel under  street,  and  wluU  it  implies.  A 
city  is  not  liable  to  the  adjoining  owner 
for  consequential  injuries  sustained  by 
him  by  reason  of  the  construction,  under 
legislative  authority,  of  a  tunnel  under  a 
street  intersected  by  a  river,  where  the 
authority  has  not  been  transcended  and 
no  negligence  is  shown,  and  there  has 
been  no  invasion  of  the  plaintiffs  prop- 
erty, although  the  obstrucrions  in  the 
street  may  have  interfered  with  the  own- 
er's access  to  his  property,  and  were  of 
such  a  nature  as  to  have  been  nuisances, 
causing  special  damage,  if  they  had  not 
l)een  warranted  by  legislative  authority  ; 
and  it  is  immaterial,  in  such  a  case, 
"  whether  the  fee  of  the  street  is  in  the 
State  or  in  the  city  or  in  the  adjoining 
lot-holders."  Authority  to  build  the  tun- 
nel carries  with  it  all  that  is  necessary  for 
the  exercise  of  the  power,  and  a  lot-owner, 
although  he  suffers  special  damage  of  a 
consequential  nature,  has,  in  such  case,  no 
private  action,  unless  it  is  given  by  the 
legislature.  Northern  Transp.  Co.  v.  Chi- 
cago,  supra;  Chicago  p.  Rumsey,  87  111. 
348  ;  s.  c.  10  Chicago  Legal  News,  333 ; 
post,  sees.  988,  990. 

Toll-gates  in  streets :  In  a  suit  in  equity 
in  the  name  of  the  State,  to  enjoin  the 
setting  up  a  new  toll-gate  structure  in 
place  of  a  former  one  erected  and  removed 
by  a  plank-road  company,  the  complaint 
being  that  the  intended  erection  would  be 
a  public  nuisance,  the  Supreme  Court  of 
Michigan  held,  in  People  v.  Detroit  & 
Howell  PI.  Rd.  Co.,  37  Mich.  195  (1877): 
1.  That  when  the  State  gave  the  company 
VOL.  II.  —  9 


the  right  to  build  their  road  from  a  point 
in  the  city,  and  to  erect  gates  according  to 
their  reasonable  discretion,  but  subject  to 
the  condition  that  none  should  be  placed 
in  the  city,  it  contemplated  the  city  as  it 
then  was  in  respect  to  limits,  and  meant 
that  the  privilege  given  within  the  city 
should  not  extend  so  far  as  to  allow  gates 
to  be  set  up  there,  and,  on  the  other  hand, 
that  the  restriction  should  be  confined 
territorially  to  the  then  fixed  and  deter- 
mined bounds  of  the  city.  The  State  could 
not  have  designed  that  as  fast  as  it  might 
enlarge  the  city  boundaries  the  defend- 
ant's franchises,  covering  the  right  to 
place  toll-gates,  should  be  correspondingly 
annihilated,  and  the  gates  themselves, 
thereby  brought  within  the  limits,  be  in- 
stantly converted  into  a  public  nuisance  ; 
citing  Hall  r.  The  State,  20  Ohio,  7  ;  Som- 
erville  v.  ONeil,  114  Mass.  353;  Barber 
r.  Rorabeck,  36  Mich.  899  ;  s.  c.  5  Cent. 
L.  J.  43.  2.  That  in  view  of  the  power 
and  privilege  given  by  the  charter,  the 
gates  ought  to  be  regarded,  for  the  purpose 
of  this  case,  as  though  their  site  was  di- 
rectly designated  by  the  State.  The  im- 
pediment could  not  have  become  unlawful 
by  the  mere  flow  of  time  ;  and  the  fact 
that  the  State  itself,  since  the  location  of 
the  gate,  has  allowed  railroads  to  cross 
near  the  site,  and  has  thereby  consented 
to  the  incidents  which  naturally  happen 
in  consequence  of  the  concentration  and 
combination  of  different  ways,  will  hardly 
entitle  it  to  turn  round  and  assail  the  de- 
fendant's gate  as  a  public  nuisance.  What 
the  State  validly  authorizes  it  cannot  pros- 
ecute as  a  nuisance  ;  citing  First  Baptist 
Church  r.  Utica  &  Schenectady  R.  R.  Co., 
6  Barb.  (N.  Y.)  313,  and  cases  cited;  Hentz 
V.  Long  Island  R.  R.  Co.,  13  Barb.  (N.  Y.) 
646  ;  People  p.  Denslow,  1  Caines  (N.  Y.), 
177  ;  Cooley's  Const.  Lim.  594.  Supra^ 
sec  657,  note  ;  infra,  sec  660,  note. 
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the  qualities  of  a  contract.^  How  far  a  city  can  by  contract  or 
ordinance  authorize  an  irrevocable  use  of  its  streets  by  others  for 
public  use^,  depends  upon  its  charter,  and  is  a  subject  elsewhere 
considered.^ 


§  659  (520).  Obstruction;  Remedy  of  Public  by  Indictment 
and  in  Equity.  —  The  principle  that  streets  and  public  places  or 
the  uses  thereof,  speaking  generally,  belong  to  the  public  is  one  of 
great  importance.  Because  they  are  public,  whether  the  technical 
fee  be  in  the  adjoining  owner,  in  the  original  proprietor,  or  in  the 
municipality  in  trust  for  the  public  use,  any  unauthorized  obstruc- 
tion of  the  public  enjoyment  is  an  indictable  nuisance.^  And  the 
proper  officer  of  the  commonwealth  may  proceed,  in  the  name  of 
the  public,  by  bill  in  equity,  for  an  injunction  or  relief,  or  by  other 

1  Reading  v.  Commonwealth,  11  Pa.  St. 
196  (1849)  ;  Detroit  v.  Detroit  &  E.  PI. 
E.  Co.,  12  Mich.  333. 

2  Louisville  City  R.  R.  Co.  v.  Louis- 
ville, 8  Bush  (Ky.),  41.5  (1871);  ajite,  sec. 
97  ;  sec.  314,  and  note  ;  sec.  450,  note. 

8  State  V.  Atkinson,  24  Vt.  448  (1852); 
State  V.  Wilkinson,  2  Vt.  480  ;  Common- 
wealth V.  Rush,  14  Pa.  St.  186  (1850)  ; 
Heckerman  v.  Hummel,  19  Pa.  St.  64 
(1852)  ;  New  Orleans  v.  Gravier,  11  Mart. 
( La. )  620  ;  Herbert  v.  Benson,  2  La.  An. 
770  (1847)  ;  Reading  v.  Commonwealth, 
11  Pa.  St.  196  ;  Runyon  v.  Bordine,  2 
J.  S.  Green  (N.  J.),  472  (1834) ;  Smith  v. 
State,  3  Zabr.  (23  N.  J.  L.)  712  ;  s.  c.  lb. 
130  (1852)  ;  Morris  Canal  &  B.  Co.  v. 
Fagin,  22  N.  J.  Eq.  430 ;  Davis  v.  Ban- 
gor, 42  Me.  522  ;  State  v.  Cincinnati  Gas, 
&c.  Co.,  18  Ohio  St.  268  (1868)  ;  People 
V.  Jackson,  7  Mich.  432  ;  People  v.  Car- 
penter, 1  Mich.  273  ;  Attorney-General  v. 
Heishon,  18  N.  J.  Eq.  410  (1867). 

Nuisances  and  obstructions :  A  railroad 
company  is  indictable  for  a  nuisance  if, 
without  lawful  authority,  it  erects  and  con- 
tinues a  building  in  a  public  highway  or 
street.  State  v.  Morris  &  E.  R.  R.  Co.,  3 
Zabr.  (23  N.  J.  L.)  360  (1852)  ;  Milhau  v. 
Sharp,  27  N.  Y.  611,  625.  General  grant 
held  to  confer  such  right.  Cogswell  v. 
N.  y.,  &c.  R.  R.  Co.,  103  N.  Y.  10  (1888). 
Where  a  private  person  takes  possession  of 
a  public  common  or  square,  or  encloses  it, 
or  otherwise  wholly  excludes  the  public, 
such  act  is  ipso  facto  a  nuisance,  and  the 
court  should  so  charge  the  jury  as  a  matter 


of  law.  And  it  is  no  defence  that  the  pub- 
lic inconvenience  was  more  than  counter- 
balanced by  the  public  benefit.  State  v. 
Woodward  (indictment  for  enclosing  public 
common),  23  Vt.  92  (1850)  ;  State  v. 
Atkinson,  24  Vt.  448,  Rex  v.  Ward,  31 
Eng.  Com.  Law,  180  ;  4  Ad.  &  El.  384, 
settled  and  put  at  rest  this  principle  in 
England.  A  public  common  may,  in  such 
case,  be  described  as  a  public  highway. 
2  Chitty  Crim.  Law,  389  ;  State  v.  Atkin- 
son, 24"Vt.  448. 

Proper  judgment:  Where  a  defendant 
is  indicted  and  convicted  for  erecting  a 
building  which  encroaches  upon  a  public 
street,  the  proper  judgment  is  that  the 
nuisance  be  abated,  and  that  the  defendant 
pay  a  fine.  Smith  v.  State,  3  Zabr.  (23 
N.  J.  L.)  712  (1852^.  "This  judgment," 
said  the  learned  reporter,  who  was  one  of 
the  counsel  in  this  case,  "  is  according  to 
the  old  and  well- settled  authorities  (citing 
them).  The  form  of  entry,  framed  from 
Rastell's  Entries,  411,  was  as  follows  : 
'  Therefore,  it  is  considered  that  the  nui- 
sance aforesaid  be  wholly  removed  and 
abated,  and  that  the  walls,  erections,  and 
buildings  above  mentioned  be  taken  away 
and  removed,  and  that  the  aforesaid  com- 
mon and  public  highway  be  opened  to  its 
right  and  lawful  width,  as  it  was  until  the 
erection  of  said  nuisance,  at  the  proper 
costs  and  expenses  of  the  said  defendant ; 
and  that  he  do  pay  a  fine  of  five  dollars,' 
&c."  State  V.  Morris  &  E.  R.  R.  Co.,  3 
Zabr.  (23  N.  J.  L.)  360. 
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appropriate  action  or  proceedings,  to  vindicate  the  rights  of  the 
public  against  encroachment  or  denial  by  individuals.^  So  where, 
hy  its  charter  or  constituent  act,  a  municipality  has  the  usual 
control  and  super\asion  of  the  streets  and  public  places,  it  may,,  in 
its  corporate  name,  institute  judicial  proceedings  to  prevent  or 
remove  obstructions  thereon.^ 


§  660  (521).  Obstmctions  ;  Liability  of  Author  of  Obstmction  ; 
Remedy.  —  The  king  cannot  license  the  erection  or  commission  of 
a  nuisance  ;  ^  nor  in  this  country  can  a  municipal  corporation  do  so 
by  virtue  of  any  implied  or  general  powers.  A  building,  or  other 
structure  of  a  like  nature,  erected  upon  a  street  without  the  sanc- 
tion of  the  legislature,  is  a  nuisance,  and  the  local  corporate  au- 
thorities of  a  place  cannot  give  a  valid  permission  thus  to  occupy 
streets  without  express  power  to  this  end  conferred  upon  them  by 
charter  or  statute.*    The  usual  power  to  regulate  and  control  streets 


1  People  ».  VanderbUt,  26  N.  Y.  287  ; 
Same  v.  Same,  28  X.  Y.  396  ;  State  v. 
Mobile,  5  Port.  (Ala.)  279  (1837)  ;  Moy- 
ameusing  Comm'rs  v.  Long,  1  Pars.  (Pa.) 
145  ;  Pittsburgh  v.  Scott,  1  Pa.  St.  309  ; 
Commonwealth  v.  Rush,  14  Pa.  St.  186 
(1850)  ;  Heckerman  v.  Hummel,  19  Pa. 
St.  64  (1852);  Columbus  v.  Jaques,  30 
Ga.  506  ;  Shawbut  v.  St.  Paul,  &c.  R.  R. 
Co.,  21  Minn.  502,  506  (1875)  ;  Burling- 
ton V.  Schwarzman,  52  Conn.  181  ;  post, 
sec.  912  et  seq.  If  the  fact  of  encroach- 
ment is  disputed  and  doubtful,  it  should  be 
settled  at  law;  if  the  biU  be  retained,  an 
issue  may  be  directed  to  try  the  fact. 
Attorney-General  v.  Heishon,  is  N.  J.  Eq. 
410  (1867). 

A  city  holds,  by  statute  in  IHinoiis,  the 
fee  of  its  streets  in  trust  for  the  benefit  of 
all  the  corporators,  and  in  case  of  violation 
of  such  trust  by  an  excess  or  abuse  of 
power,  and  in  bad  faith,  by  public  officers, 
resulting  in  an  injury  to  the  rights  and 
property  of  an  individual,  it  can,  by  its 
representative,  the  municipal  authorities, 
maintain  an  action  for  recovery  of  the  pos- 
session of  or  for  an  injury  to  the  street. 
A  court  of  equity  has  in  such  cases  juris- 
diction to  grant  relief.  Quincy  v.  Jones, 
76  111,  231  (1875)  ;  Carter  v.  Chicago,  57 
111.  283  (1870)  ;  Cosby  v.  Owensboro  &  R. 
R.  Co.,  10  Bush  (Ky.),  288  (1874).  See 
also  Peoria  v.  Johnston,  56  111.  45. 

2  Pittsburgh  r.  Scott,  1  Pa.  St.  309  ; 


Mankato  r.  Willard,  13  Minn.  13  ;  Win- 
ona V.  Huff,  11  Minn.  119 ;  Dummer  v. 
Jersey  City,  1  Spencer  (20  N.  J.  L.)  86 
(1843) ;  Herbert  v.  Benson,  2  La.  An. 
770  ;  Barclay  v.  Howell's  Lessee,  6  Pet. 
507  ;  Watertown  Trs.  v.  Cowen,  4  Paige 
(X.  Y.),  510  ;  Brooklyn  Steam  Transit 
Case,  78  N.  Y.  524,  531  ;  Cable  Company 
Case,  104  N.  Y.  38,  43  ;  post,  sec.  723  d  ; 
Dubuque  v.  Maloney,  9  Iowa,  450,  460, 
per  Stockton,  J.,  arguendo.  Text  approved. 
Cheek  v.  Aurora,  92  Ind.  107 ;  post,  chap, 
xxii. 

Eight  of  municipal  corporation  to  file 
bill  to  restrain  execution  sale  of  lots  and 
squares  dedicated  to  educational,  religious, 
and  public  uses,  affirmed  by  a  majority  ot 
the  court  in  Cox  v.  Griffin,  18  Ga.  728 
(1855).  See  M.  E.  Chureh  v.  Hoboken, 
33  N.  J.  Law,  13  (1868).  It  has  been 
held  in  Louisiana  that  a  municipal  cor- 
poration, without  the  institution  of  any 
judicial  proceedings,  may  pull  down  and 
remove  houses  and  obstructions  in  the  public 
.streets,  and  is  not  liable  to  the  owner 
therefor.  Daublin  v.  New  Orleans,  1  Mar- 
tin (La.),  184.  And  see  Herbert  v.  Benson, 
2  La.  An.  770  (1847). 

•  Viner  Abr.  Nuisance,  F. 

*  Flemingsburgr.  Wilson,  1  Bush  (Ky.), 
203  ;  Attorney-General  Heishon,  18 
N.  J.  Eq.  410 "(1867)  ;  Stetson  r.  Faxon, 
19  Pick.  (Mass.)  147  (1837)  ;  Common- 
wealth V.  Rush,   14  Pa.  St.  186  (1850); 
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has  even  been  held  not  to  authorize  the  municipal  authorities  to 
allow  them   to   be  encroached   upon  by  the  adjoining  owner,   by 


State  V.  Morris  &  E.  R  R.  Co.,  3  Zabr.  (23 
N.J.  L.)  360  (1852) ;  Columbus  r.  Jaques, 
30  Ga.  506  ;  State  v.  Mobile,  5  Port.  (Ala.) 
279 ;  State  v.  Laverack,  34  N.  J.  L. 
201  ;  Marini  v.  Graham,  67  Cal.  130, 
(obstruction  in  sidewalk);  Gould  i\  Topeka, 
32  Kan.  485  :  approving  text,  McDonald 
V.  Newark,  42  N.  J.  Eq.  (15  Stew.)  136  ; 
(using  street  for  market  purposes;  ante,  sec. 
383).  Boor-steps :  A  statute  providing  that 
door-steps  shall  not  project  more  than  a  cer- 
tain distance  is  constitutional;  a  city  has  no 
power  to  pass  an  ordinance  prohibiting  the 
maintenance  of  door-steps  erected  under  au- 
thority of  such  a  statute.  Gushing  v.  Bos- 
ton, 128  Mass.  330  ;  s.  c.  124  Mass.  434  ; 
s.  c.  122  Mass.  173.  Post,  sec.  734.  Any 
continuous  obstruction  of  a  public  highway 
or  street,  not  authorized  by  competent  legal 
authority,  is  a  public  nuisance.  Per  Denio, 
C.  J.,  in  Davis  i;.  New  York,  14  N.  Y. 
(4  Kern.)  506  (1856),  —  the  horse  railway 
case  relating  to  Broadwa3%  Brooklyn 
Steam  Transit  Case,  78  N.  Y.  531  ;  Pond 
V.  Met.  Elev.  Co.,  N.  Y.  Jan.  15,  1889  ; 
2}ost,  sec.  723  d.  But  an  obstruction  which 
is  temporary  and  reasonable  in  its  charac- 
ter and  intended  for  the  public  safety  and 
convenience  is  not  a  nuisance.  Simon  v. 
Atlanta,  67  Ga.  618  (ropes  stretched  across 
street  during  a  parade).  As  to  wharves 
and  depot  buildings  in  public  streets,  see 
Barney  v.  Keokuk,  94  U.  S.  324  (1876)  ; 
s.  c.  4  Dillon,  593,  599.  Ante,  sees.  103- 
113;  633,634.  \]n&\xi\xor\zeA  toll-gate.  Mi- 
larkey  v.  Foster,  6  Oreg.  378  (1877)  ;  s.  c. 
25  Am.  Rep.  531,  with  note.  Supra,  sec. 
657,  note  ;  sec.  658,  note.  A  railway 
constructed  in  the  public  streets  of  a  city, 
without  authority  of  law,  is  a  continuous 
obstruction,  which  amounts  to  a  public 
nuisance.  Denver  &  Swansea  Ry.  Co.  v. 
Denver  City  Ry.  Co.,  2  Col.  673  (1875). 

In  Cogswell  v.  N.  Y.,  N.  H.  &  H.  R. 
R.  R.  Co.,  103  N.  Y.  10  (1886),  reversing 
Superior  Court,  16  J.  &  S.  31,  a  railroad 
company  claimed  legislative  authority  to 
erect  and  maintain  an  engine  house,  under 
an  act  which  merely  gave  it  power  to  run 
its  cars  over  the  road  of  another  company, 
upon  such  terms  as  should  be  agreed  upon 
between  the  companies.     It  was  held  that 


statutory  authority,  in  order  to  justify  an 
injury  to  private  property,  by  a  railroad, 
without  the  consent  of  the  owner  and  with- 
out compensating  him  therefor,  must  be 
conferred  expressly,  and  cannot  be  pre- 
sumed from  a  general  grant.  Erecting  and 
maintaining  an  engine  house  which  distri- 
buted smoke,  cinders,  and  coal  dust  upon 
adjoining  property,  without  express  au- 
thority of  law  and  without  compensating 
adjoining  owners  was  held  to  be  a  nuisance; 
such  owners  may  maintain  actions  to  re- 
cover damages  and  to  restrain  the  nuisance. 

The  erection  of  a  market-house  in  the 
centre  of  a  public  street,  rendering,  as  it 
does,  the  highway  less  commodious,  is  a 
nuisance,  which  may  be  prevented  by  a 
bill  in  equity.  State  v.  Mobile,  5  Port. 
(Ala.)  279  (1837)  ;  s.  p.  Columbus  v. 
Jacques,  30  Ga.  506  (1860)  ;  Savannah  v. 
Wilson,  49  Ga.  476  (1873)  ;  Ketchum  t>. 
Buffalo,  14  N.  Y.  374,  per  Wright,  J.  ; 
ante,  sec.  383  ;  post,  sec.  722.  Index, 
title  Markets. 

A  purpresture,  or  permanent  encroach- 
ment by  the  adjoining  ovmer,  is  in  law  a 
nuisance,  and  the  public  have  a  remedy 
by  indictment  or  in  equity.  Smith  v. 
State,  3  Zabr.  (23  N.  J.  L.)  712  ;  lb.  130; 
Moyamensing  Comra'rs  v.  Long,  1  Pars. 
(Pa.)  145  ;  Stater.  Morris  &  E.  R.  R.  Co., 
3  Zabr.  (23  N.  J.  L.)  360;  Attorney-Gen- 
eral  v.  Heishon,  18  N.  J.  Eq.  410  ;  Clark 
V.  Commonwealth,  14  Bush,  166  ;  see 
also  Driggs  i;.  Phillips,  103  N.  Y.  77. 

Openings  made  and  left  in  streets  or 
sidewalks  are  nuisances.  Beatty  v.  Gil- 
more,  16  Pa.  St.  463;  Runyon  v.  Bordine, 
2  J.  S.  Green  (N.  J.),  472  (1834)  ;  Scam- 
mon  V.  Chicago,  25  111.  424  ;  post,  sees. 
1032-1036;  infra,  sees.  699,  700;  post, 
chap,  xxiii. 

It  is  a  public  nuisance,  and  indictable 
at  common  law,  to  erect  a  stall  for  the 
public  sale  of  articles  on  the  street  or  pave' 
vient,  without  authority  from  the  munici- 
pal corporation  ;  the  owner  of  the  adjoin- 
ing premises  can  confer  no  such  authority. 
Commonwealth  v.  Wentworth,  Bright. 
(Pa.)  318.  A  building  so  erected  that  its 
roof  overhangs  the  street  is  a  nuisance,  and 
its  erection  and  maintenance  an  indictable 
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erections  made  for  his  exclusive  use  and  advantage,  such  as  porches 
extending  into  the  streets,  or  Jiights  of  stairs  leading  from  the 
ground  to  the  upper  stories  of  buildings  standing  on  the  line  of  the 
streets.^  The  person  erecting  or  maintaining  a  nuisance  upon  a 
public  street,  alley,  or  place,  is  liable  to  the  adjoining  owiur  or 
other  pei-son  who  suffers  special  damage  therefrom.^ 


offence.  Garland  v.  Towne,  55  N.  H.  55 
(1875). 

Property  owners  have  the  right  to  place 
skids  across  the  sidewalk  temporarily  for 
the  purpose  of  removing  merchaudise. 
Welsh  V.  Wilson,  101  X.  Y.  254.  A 
scaffold  suspended  from  a  building  held 
not  to  be  a  nuisance  or  in  violation  of  an 
ordinance  prohibiting  the  hanging  of  goods, 
&c.,  in  front  of  a  building  at  a  greater  dis- 
tance than  one  foot.  Hexamer  v.  Webb, 
101  N.  Y.  377. 

Respecting  nuisances  upon  streets  and 
highways,  Mr.  Justice  Appleton  says : 
"  But  nuisances  may  obviously  be  com- 
mitted upon  a  highway  by  its  unlawful 
use,  for  which  those  committing  may  be 
liable  civilly  to  such  as  may  suffer  there- 
from special  damage,  and  be  punished 
criminally,  as  thereby  annojing  the  travel- 
ling public  generally."  Where  the  charter 
of  a  town  gives  it  power  to  abate  nuisances, 
the  use  of  this  term  refers  to  the  general 
law  to  determine  what  acts  or  things  are 
such.  In  relation  to  streets  and  highways, 
"the  carrying  an  unreasonable  weight 
with  an  unusual  number  of  horses  (Bex 
r.  Egerly,  3  Salk.  183)  ;  the  driving  a  car- 
riage through  crowded  streets  with  dan- 
gerous speed  (United  States  r.  Hart,  Pet. 
[Circuit  Court]  390)  ;  the  selling  by  a 
constable  at  auction,  in  the  public  thor- 
oughfares (Commonwealth  v.  Miliman,  13 
Serg.  &  Rawle,  Pa.  403)  ;  the  placing  at  a 
window  the  efiBgy  of  a  bishop,  labelled, 
'  Spiritual  Broker,*  thereby  drawing  crowds 
to  the  shop  (Rex  v.  Carlisle,  6  Carr.  &  P. 
636)  ;  the  keeping  coaches  at  a  stand  in  the 
street,  awaiting  customers  (Rex  v.  Cross, 
3  Campb.  226)  ;  the  loading  and  unloading 
of  wagons  in  the  street  ( Rex  r.  Russell,  6 
East,  427)  ;  the  congregating  of  carts  for 
the  reception  of  slops  from  the  distilleries 
(People  V.  Cunningham,  1  Denio,  524)  ; 
the  collecting  crowds  in  the  streets  by 
using  violent  and  indecent  language  to 
those  passing  in  the  street,  thereby  ob- 


structing their  free  passage  (Barker  v.  Com- 
monwealth, 19  Pa.  St.  412;  Rex  v.  Sarmon, 
1  Burr.  516),  have  severally  been  held 
nuisances,  as  annoying  the  whole  commu- 
nity, and  incommoding  and  endangering 
the  travelling  public. "  Per  Appleton,  J. ,  in 
Davis  p.  Bangor,  42  Me.  522.  Making  a 
speech  in  a  public  street  is  not  a  nuisance 
per  se,  but  may  become  so  by  obstructing 
the  public  way.  Fairbanks  r.  Kerr,  70 
Pa.  St  86  (1872)  ;  s.  c.  10  Am.  Rep.  664. 

^  People  V.  Carpenter,  1  Mich.  273 
(1849).  Chief  Justice  TFhipple,  in  this 
case,  denies  that  such  a  use  of  the  streets 
can  be  authorized  by  the  legislature,  since 
it  would  destroy  the  vested  rights  of  prop- 
erty owners  under  the  dedication ;  but 
this  is  an  extreme  view.  Commonwealth 
r.  Blaisdell,  107  Mass.  234  (1871)  ;  inj'ra, 
sec.  734. 

A  city  has  exclusive  jurisdiction  over 
its  streets  and  alleys,  not  for  the  purpose 
of  appropriating  them  in  perpetuity  to  the 
use  of  private  individuals,  but  to  keep 
them  open  and  free  to  all.  Wood  v.  Mears, 
12  Ind.  515  ;  People  v.  Cunningham,  1 
Denio,  524;  Hart  v.  Albany,  9  Wend. 
571.  And  where  the  owners  of  a  building 
leased  the  same  to  the  city,  and  the  con- 
dition was  that  they  were  to  construct  an 
iron  stairway  on  the  outside  of  the  build' 
ing,  occupying  for  that  purpose  Jive  feet  of 
the  adjoining  alley,  and  by  the  contract 
the  city  granted  to  said  parties  a  perpetual 
right  to  maintain  such  stairway,  the  stair- 
way was  held  a  public  nuisance,  and  that 
the  city  had  no  power  to  contract  for  such 
a  structure  in  such  a  place.  The  common 
council  of  a  city  can  only  contract  by  ordi- 
nance, resolution,  or  order,  and  an  illegal 
and  void  contract  cannot  form  the  ground- 
work of  an  estoppeL  Pettis  v.  Johnson, 
56  Ind.  139. 

2  Stetson  V.  Faxon,  19  Rek.  (Mass.) 
147  ;  Hall  v.  McCaughey,  51  Pa.  St.  43. 
An  alley  held  not  to  be  a  public  highway, 
so  that  an  obstruction  will  be  regarded  as 
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§  661  (522).    Jurisdiction  in  Equity  at  instance  of  Abutters.  —  As 

to  the  right  to  relief  in  equity,  it  may  be  considered  as  settled  that 
a  party  entitled  to  a  right  of  way  over  a  street  may  be  protected  in 
the  enjoyment  thereof  by  restraining  the  erection  of  obstructions 
thereon ;  but  the  mere  allegation  of  irremediable  mischief  from  the 
acts  complained  of  is  insufficient ;  facts  must  be  stated  to  show 
that    the    apprehension   of   injury   is   well  founded.^     Individual 


a  public  wrong.  Paul  v.  Detroit,  32  Mich. 
110  ;  Bagley  v.  People,  43  Mich.  355  ; 
s.  c.  5  N.  W.  R.  415. 

WhM  adjoining  owner  must  slww  to 
maintain  an  action  for  damages.  Abbott 
V.  Mills,  3  Vt.  520  ;  McLauchlin  v.  Char- 
lotte &  S.  C.  R.  R.  Co.,  5  Rich.  (S.  C.) 
Law,  583  ;  Runyon  v.  Bordine,  2  J.  S. 
Green  (N.  J.),  472,  holding  that  where  a 
ditch  was  dug  in  an  alley  in  front  of  the 
plaintiffs  lot,  trespass  on  the  case  was  the 
proper  form  of  action.  Heckman  v.  Hum- 
mel, 19  Pa.  St.  64  ;  Stetson  v.  Faxon,  19 
Pick.  (Mass.)  147  ;  and  see  learned  opin- 
ion of  Putnam,  J.,  as  to  what  constitutes 
special  or  particular  damages.  Haynes  v. 
Thomas,  7  Ind.  38  ;  Black  v.  Phila.  & 
R.  R.  Co.,  58  Pa.  St.  249  ;  Shaubiit  v.  St. 
Paul  &  S.  C.  R.  R.  Co.,  21  Minn.  502 
(1875)  ;  Pettis  v.  Johnson,  56  Ind.  139. 
An  adjoining  owner  cannot  treat  as  a  nui- 
sance and  fill  up  sewer  constructed  by 
municipal  authority  ;  his  remedy  is  by 
action.  McGregor  (city  of)  v.  Boyle,  34 
Iowa,  268  (1872)  ;  post,  sees.  1043-1053. 
A  person  obstructed  in  the  prosecution  of 
his  business  for  five  days,  by  an  unau- 
thorized toll-gate  across  a  public  highway, 
may  recover  his  damages  from  the  au- 
thor of  the  nuisance.  Milarkey  v.  Foster, 
6  Oreg.  378  (1877)  ;  s.  c.  25  Am.  Rep. 
531,  and  note,  wherein  Mr.  Thompson  has 
made  a  valuable  collection  of  the  cases. 
A7ite,  sec.  657,  note;  sec.  658,  note.  See 
post,  sees.  723  a-723  d,  as  to  right  of  abut- 
ting owners  to  maintain  actions  at  law 
and  in  equity  against  elevated  railway 
companies  occupjnng  the  public  streets. 

Eight  of  abutters  in  respect  of  public 
squares :  Where  the  municipal  corporation 
does  not  own  an  absolute  estate,  but  holds 
property  —  as,  for  example,  a  public  square 
—  in  trust  for  the  use  of  the  inhabitants, 
the  right  of  adjoining  lot-owners  is  such 
that  without  their  consent  the  legislature 


cannot  authorize  the  corporation  to  change 
the  character  of  the  dedication;  as,  for 
example,  to  make  a  lease  of  it  for  ninety- 
nine  years,  and  to  apply  the  avails  to  the 
improvement  of  the  landing.  Le  Clercq 
V.  Gallipolis,  7  Ohio,  Pt.  1,  218  (1835)  ; 
Haynes  v.  Thomas,  7  Ind.  38.  See  ante, 
ch.  XV.  on  Dedication,  sees.  645-653.  See 
index,  title  Abutter. 

1  Roman  v.  Strauss  (obstructing  alley 
by  railroad  track),  10  Md.  89  (1856)  ; 
White  V.  Flaunigain,  1  Md.  525  (1852)  ; 
Amelung  v.  Seekamp,  9  Gill  J.  (Md.) 
468  ;  People  v.  Vanderbilt,  26  N.  Y.  287; 
Same  v.  Same,  28  N.  Y.  396  ;  Davis  v.  New 
York,  14  N.  Y.  506  ;  Milhau  v.  Sharp,  27 
N.  Y.  611  (1863). 

The  Supreme  Court  of  Illinois  holds  the 
strict  doctrine  that,  ordinarily,  equity  will 
not  entertain  jurisdiction  of  a  bill  where 
one  citizen  claims  that  another  has  erected 
buildings  in  the  public  streets,  and  seeks 
their  abatement  as  a  nuisance.  To  justify 
the  interposition  of  equity  in  such  cases, 
it  should  appear  that  the  remedy  at  law  is, 
for  some  reason,  insufficient.  Dunning  v. 
Aurora,  40  111.  481  (1866).  And  such  is 
the  view  in  New  Jersey.  Higbee  v.  Cam- 
den &  A."  R.  R.  Co.,  20  N.  J.  Eq.  435  ; 
Morris  &  E.  R.  R.  Co.  v.  Prudden,  lb. 
530  (1869).  Compare  Bechtel  v.  Cai-slake, 
3  Stockt.  Ch.  (11  N.  J.  Eq.)  500.  See 
Bunnell's  Appeal,  69  Pa.  St.  59.  Coast 
Line  R.  R.  v.  Cohen,  50  Ga.  451  (1873). 
In  this,  case  the  court  holds  that  a  court 
of  equity  will  not  entertain  a  bill  in  the 
name  of  one  or  more  private  citizens  to 
restrain  the  obstruction  of  a  public  street, 
no  private  injury  or  threatened  injury 
being  alleged  to  such  citizens  or  to  their 
property.  In  such  a  case,  the  nuisance, 
being  purely  a  public  one,  can  only  be  re- 
strained by  the  public  on  information  filed 
by  a  public  officer,  to  wit,  by  the  solicitor- 
general  for  the  circuit.     It  is  not  sufficient 
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owners  of  lots  adjacent  to  a  public  square,  the  value  of  whicb  is 
affected  by  the  dedication,  have  such  rights  and  interests  that  they 
may  maintain  a  biU  in  equity  to  enforce  the  trust  or  to  restrain  the 
appropriation  of  the  public  square  by  the  original  proprietors,  or  by 
others,  to  their  private  use,  or  to  any  use  inconsistent  with  the 
purpose  for  which  it  was  dedicated.^ 


that  one  of  the  parties  is  a  lot-owner  on 
the  street,  no  specific  injury  to  the  prop- 
erty being  alleged,  but  only  a  general  alle- 
gation that  damage  will  result  to  said  lot. 
lb.  The  author  prefers  the  view  taken  of 
this  subject  in  White  v.  Flannigain,  1  Md. 
525,  where  the  court,  having  regard  to  the 
nature  and  uses  of  a  street  in  a  populous 
place,  and  considering  any  obstruction 
which  denies  the  exercise  of  the  right  to 
use  it  as  working  irreparable  mischief  to 
the  street  as  a  street,  sustained  the  equity 
jurisdiction  ;  but  to  entitle  the  plaintiff  to 
an  injunction,  the  facts  showing  the  spe- 
cial injury,  —  the  situation  of  his  property, 
&c., —  should  be  stated.  El  well  v.  Green- 
wood, 26  Iowa,  377  (1868)  ;  Macon  r. 
FrankUn,  12  Ga.  239  (1852)  ;  People  v. 
Vanderbilt,  26  N.  Y.  287  ;  Milhan  v. 
Sharp,  27  N.  Y.  611,  625  (1863);  Cooper 
V.  Alden,  Harring.  Ch.  (Mich.)  72;  Sa- 
vannah, A.  &  G.  R.  R. €o.  V.  Shiels,  33  Ga. 
601  ;  Bechtel  v.  Carslake,  3  Stockt.  Ch. 
(11  N.  J.  Eq.)  500 ;  Parsons  v.  Atlanta 
University  Trs.,  44  Ga.  529  ;  Payne  v.  Mc- 
Kinley,  54  Cal.  532.  A  railway  erected 
upon  a  public  street  for  a  temporary  pur- 
pose, by  permission  of  the  municipal  cor- 
poration, may  be  a  public  nuisance  ;  but, 
if  so,  it  is  to  be  abated  by  a  proceeding  on 
behalf  of  the  State  ;  an  owner  of  abutting 
land  cannot,  it  was  held,  enjoin  the  con- 
struction of  such  a  road  ;  but  qiuere. 
Gamett  v.  Jacksonville,  St.  A.  &  H.  Ry. 
Co.,  20  Fla.  889;  po^,  sec.  920,  note; 
Potter  17.  Menasha,  30  Wis.  492. 

Several  distinct  ovcners  cannot  join  in  a 
bill.  Hinchman  v.  Paterson  H.  R.  R. 
Co.,  17  N.  J.  Eq.  75.  But  where  the 
defendant  is  alleged  to  have  no  power  to 
use  the  street  and  the  question  is  common 
to  all  the  abutters,  their  joinder  in  the 
suit  would  not  seem  to  the  author  to 
make  the  bill  multifarious.  But  that  such 
joinder  is  permissible,  see  Belknap  v.  Trim- 
ble, 3  Paige  Ch.  576  ;  Oakley  v.  Trustees 
of  Williamsburgh,  6  Paige  Ch.  262  ;  Cat- 


lin  V.  Valentine,  9  Paige  Ch.  575  ;  Peck  v. 
Elder,  3  Sandf.  Superior  Ct.  R.  (N.  Y.) 
126 ;  W^tmore  v.  Story,  22  Barb.  414  ; 
Doolittle  V.  Broome  County  Sup.,  18 
N.  Y.  155  ;  Cady  v.  Conger,  19  N-  Y. 
256  ;  Milhau  v.  Sharp,  27  N.  Y.  611  j  Gil- 
lespie V.  Forrest,  18  Hun,  110. 

A  lot-owner  has  no  right  to  raise  or 
lower  the  sidewalk  or  street  in  front  of  hirn^ 
when  built  to  an  established  grade,  with- 
out the  consent  of  the  municipal  corpora- 
tion having  control  of  this  matter  ;  and 
an  adjoining  lot-owner,  or,  it  seems,  any 
other  citizen  having  the  right  to  use  the 
streets,  may,  under  the  laws  of  LouisianUj 
without  proving  actual  damage,  enjoin 
such  alteration.  Duffey  v.  Tilton,  14  La, 
An.  283  (1859). 

1  Le  Clercq  v.  Gallipolis,  7  Ohio,  Part  1, 
218  (1835);  approved,  Huber  r.  Gazley, 
18  Ohio,  18,  27  (1849)  ;  Brown  v.  Man- 
ning, 6  Ohio,  298,  305  (1834).  These 
cases,  distinguished  from  Smith  v.  Heuston, 
6  Ohio,  101,  in  which  it  was  ruled  that 
individual  lot-owners  around  a  square  con- 
veyed to  the  county  for  *'  the  use  of  pub- 
lic county  buildings,"  including  a  court- 
house, have  not  such  special  interest  as 
will  enable  them  to  maintain  a  bill  to  en- 
join the  county  authorities  from  leasing 
portions  of  the  square  to  individuals  ;  the 
court  saying:  "  If  the  rights  of  the  county 
are  violated  or  threatened,  redress  must 
be  sought  in  the  name  of  the  county  or  its 
acknowledged  agents."  See  Chapman  v. 
Gordon,  29  Ga.  250  ;  Indianapolis  ». 
Croas,  7  Ind.  9  ;  Haynes  v.  Thomas,  7 
Ind.  38  ;  Rowan  v.  Portland,  8  B.  Mom 
(Ky.)  232  ;  Cook  v.  Burlington,  30  Iowa, 
94  (1870)  ;  Rutherford  v.  Taylor,  38  ilo. 
315 ;  Lutterloh  v.  Cedar  Keys,  15  Fla. 
306  ;  Seguin  v.  Ireland,  58  '  Tex.  183  ; 
County  of  Harris  v.  Taylor,  58  Tex.  690  ; 
ante,  sec.  653.  Non-adjacent  property 
owners  upon  square  cannot  complain  of  its 
being  closed  up  by  the  municipal  authori- 
ties.    Kettle  V.  Fremont,  1  Xeb.  329. 
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§  662  (523).  Obstruction;  Remedy  of  Corporation;  Ejectment. — 
A  municipal  corporation  entitled  to  the  possession  and  control  of 
streets  and  public  places  may,  in  its  corjjorate  name,  recover  the  same 
in  ejectment.  Where  it  possesses  the  fee,  although  in  trust  for 
public  uses,  there  are  no  technical  obstacles  in  the  way  of  maintain- 
ing such  an  action  against  the  adjoining  proprietor  or  whoever  may 
wrongfully  intrude  upon,  occupy,  or  detain  the  property.  And 
where  the  adjoining  proprietor  retains  the  fee,  the  courts  have  over- 
come the  technical  difficulty  by  regarding  the  right  to  the  posses- 
sion, use,  and  control  of  the  property  by  the  municipality  as  a  legal, 
and  not  a  mere  equitable  right.^ 


"It  has  been  so  often  and  uniformly 
held  by  the  Supreme  Court  of  Louisiana 
that  public  places  within  the  limits  of  a 
corporation  cannot  be  appropriated  to  pri- 
vate use,  and  that  individual  corporators, 
as  well  as  the  officers  of  the  corporation 
[and  the  corporation  in  its  own  name], 
have  the  right  to  prevent  such  appropria- 
tion, and  to  sue  for  the  demolition  and  re- 
moval of  buildings  erected  on  them  by 
individuals,  that  the  question  can  no 
longer  be  considered  an  open  one."  Per 
Most,  J.,  Herbert  v.  Benson,  2  La.  An.  770 
(1847).  In  this  case  the  court  sustained 
the  action  of  the  plaintiff  seeking  to  abate 
as  a  nuisance  a  warehouse  erected  by  the 
defendant  on  the  bank  of  a  river  within 
the  corporate  limits  and  in  front  of  the 
plaintiff's  house.  New  Orleans  v.  Gravier, 
11  Mart.  (La.)  N.  s.  662,  also  holds  that 
any  inhabitant  has  this  right.  It  has 
been  held  that  no  one  has  a  right  to  oc- 
cupy the  street  in  front  of  another's  house 
to  carry  on  a  trade  or  business,  and  the 
adjoining  owner  may,  if  necessary,  use 
force  to  remove  one  who  so  occupies  the 
street ;  therefore,  where  a  cabman  refused 
to  drive  away  his  cab  from  in  front  of  a 
hotel,  and  was  removed  by  a  policeman  at 
the  request  of  the  owner  of  the  hotel,  the 
policeman  was  not  guilty  of  an  assault. 
Vandersmith's  Case,  10  Pa.  Law  J.  523. 

As  to  rights  of  adjoining  owner.  Nelson 
V.  Godfrey,  12  HI.  22,  23  ;  Indianapolis  v. 
Croas,  7  Ind.  9;  lb.  38;  Milhau  v.  Sharp, 
27  N.  Y.  611  ;  Cooper  v.  Alden,  Harring. 
Ch.  (Mich.)  72  ;  Alden  v.  Pinney,  12  Fla. 
848  ;  Price  v.  Thompson,  48  Mo.  363  ; 
Parsons  v.  Atlanta  University  Trs.,  44 
Ga.    529  ;  Cosby  v.   Owensboro  &  K.  R. 


Co.,  10 Bush  (Ky.),  288  (1874);  Shaubut 
V.  St.  Paul  &  S."  C.  R.  K.  Co.,  21  Minn. 
602 ;  and  see  Patterson  v.  Duluth,  21 
Minn.  493  ;  Severy  v.  C.  P.  R.  R.  Co.,  51 
Cal.  194  ;  Gilbert's  Case,  70  N.  Y.  361  ; 
Story's  Case,  90  N.  Y.  156  ;  Lahr's  Case, 
104  N.  Y.  268  ;  Sadler's  Case,  104  N.  Y. 
229;  N.  Y.  Dist.  Ry.  Co.'s  Case,  107  N.  Y. 
54;  McCarthy's  Case,  46  N.  Y.  199.  Post, 
sees.  723  a,  723  b.  Ante,  sees.  656  a, 
656  b.  Branahan  v.  Cine.  Hotel  Co.,  39 
Ohio  St.  333  (using  public  street  for  a  fuick- 
stand  held  illegal  and  enjoined,  though 
used  under  authority  of  a  city  ordinance). 

In  Kansas  it  is  held  that  the  mere  fact 
that  private  lots  fronting  upon  public 
grounds  are  thereby  increased  in  value 
does  not  create  a  trust  in  such  public 
grounds  which  the  owners  of  the  lots  can 
enforce  in  equity ;  but  that  where  the 
owners  of  lands  dedicate  a  portion  there- 
of to  public  uses,  as  parks,  or  otherwise, 
and  after  such  dedication  sell  and  convey 
lots  in  the  remaining  portion,  fronting  on 
such  public  grounds,  to  others,  who  erect 
lasting  and  valuable  improvements  there- 
on, a  trust  is  created  therein  which  may 
be  enforced  in  equity  by  those  lot-owners. 
Franklin  County  Comm'rs  v.  Lathrop,  9 
Kan.  453  (1872)  ;  ante,  chap.  xvii.  ou 
Dedication,  sees.  643,  651,  651  a. 

1  Dummer  v.  Jersey  City  ("market 
ground"),  20  N.  J.  L,  86  (1843)  ;  Hobo- 
ken  Land  &  Imp.  Co.  v.  Hoboken,  36  N. 
J.  L.  540  ;  Greenwich  v.  Easton  &  A.  R.  R. 
Co.,  24  N.  J.  Eq.  217  ;  25  N.  J.  Eq.  565. 
See  New  York  Elevated  Railway  cases, 
cited  post,  sees.  723  a-723  d.  Lewis  Em, 
Dom.  .sec.  647,  and  cases.  Jersey  City 
V.  Central  R.  R.  Co.,  40  N.  J.  E.i".  417  ; 
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§  663  (524).   Remedy  of  Abutter.  —  Where  the  public  acquires 
only  the  use,  aud  the  fee  re/nains  in  the  original  j^trapridor  or  abutter, 

ing  all  public  ways.  It  is  made  to  include 
not  only  public  roads,  streets,  and  bridges, 
but  other  higbways.  See  Fort  Edward  PL 
R.  Co.  V.  PajTie,  17  Barb.  (N.  Y.)  567  ; 
Perrysville  &  Z.  PI.  R.  Co.  v.  Thomas,  20 
Pa.  St.  91  ;  Benedict  v.  Goit,  3  Barb.  (N. 
Y.)  459  ;  Perrysville  &  Z.  PI.  E.  Co.  v. 
Ramage,  20  Pa.  St.  95  ;  Perrysville  &  Z. 
PI.  R.  Co.  V.  Rineman,  lb.  99.  The  roads 
of  joint  stock  companies  are  not  included 
in  the  Act  (St.  Catharines  v.  Gardner,  20 
Upper  Can.  C.  P.  107 ;  s.  c.  in  appeal,  21 
Upper  Can.  G.  P.  190 ;  see,  also,  Port 
Whitby,  &c.  Road  Co.  v.  Whitby,  18  Up- 
per Can.  Q.  B.  40  ;  The  Queen  v.  Brown 
&  Street,  13  Upper  Can.  C.  P.  356),  unless 
purchased  or  otherwise  legally  acquired 
by  the  municipalities  in  which  situate. 
The  Queen  v.  Paris,  12  Upper  Can.  C.  P. 
445 ;  The  Queen  v,  Louth,  13  Upper  Can. 
C.  P.  615  ;  see  also  Totten  v.  Halligan,  lb. 
567  ;  Samia  v.  Great  Western  Ry.  Co.,  21 
Upiier  Can.  Q.  B.  59,  62;  Fitzgibbon  v. 
Toronto,  25  Upper  Can.  Q.  B.  137 ;  Thurlow 
V.  Bogart,  15  L'pjier  Can.  Com.  PL  1  ;  Wel- 
lington V.  Wilson,  14  L^pper  Can.  Com.  PL 
299  ;  s.  c.  16  Upper  Can.  Com.  PL  124. 
Harr.  Munic.  Man.  (5th  ed.)  482,  483.  A 
municipal  corporation  may,  it  would  seem, 
resort  to  equity  in  proper  cases,  to  restrain 
an  illegal  interference  by  a  railroad  or  other 
company  with  streets  which  are  placed 
under  municipal  contAl.  Attorney-Gen- 
eral V.  By  town  k  Nepean  Road  Co.,  2 
Grant  (Canada)  R.  626  ;  post,  sec.  706, 
note.  A  road  or  bridge  may  have  origi 
nated  in  the  convenience  or  for  the  pro- 
tection of  individuals,  and  yet  afterwards 
become  of  public  right  a  public  road  or 
bridge.  The  King  r.  Northampton,  2  M. 
&  S.  262 ;  Rossin  v.  Walker,  6  Grant 
(Canada),  619  ;  The  Queen  v.  Boidton,  15 
Upper  Can.  Q.  B.  272 ;  O'Brien  v.  Tren- 
ton,  6  Upper  Can.  C.  P.  350  ;  Daniel  r 
North,  11  East,  375,  note  ;  The  Queen  v. 
East  Mark,  11  Q.  B.  877  ;  The  Queen  v 
Petrie,  4  E.  &  B.  737  ;  Malloch  v.  Ander- 
son, 4  Upper  Can.  Q.  B.  481  ;  The  Queen 
V.  Spence,  11  Upper  Can.  Q.  B.  31  ;  The 
Queen  v.  Gordon,  6  Upper  Can.  C.  P.  213  ; 
The  Queen  v.  Glamorganshire,  2  East,  356, 
note ;   The   King   v.    West   Yorkshire,   5 


holding,  also,  that  a  municipality  having 
the  control  and  supervision  of  highways 
may  maintain  a  suit  in  equity  to  prevent 
any  alteration  of  them  or  injury  to  them 
which  will  deprive  the  public  of  their 
safe  and  convenient  use.  Winona  v.  Hutf 
("public  square"),  11  Minn.  119  (1866); 
Klinkener  v.  M'Keesport  Sch.  Dist.,  11 
Pa.  St.  444  ;  Hannibal  r.  Draper  ("  chui'ch 
ground"),  15  Mo.  634  (1852);  Bath  T. 
Comm'i-s  V.  Boyd  ("town  commons"), 
1  Ire.  (N.  C.)  Law,  194  (1840);  M.  E. 
Church  V.  Hoboken  (ejectment  by  city 
for  public  "square"),  33  N.J.  L.  13 
(1868) ;  Weeping  Water  v.  Reed,  21  Neb. 
261  (also  ejectment  for  "  public  square"). 
The  text  quoted  and  approved.  Chicago 
V.  Wright,  69  111.  322  (1873);  City  of 
California  v.  Howard,  78  Mo.  88.  Where 
a  corporation  has  a  legal  title  to  the  soil 
of  the  commons  or  public  streets,  it  may 
maintain  ejectment  to  recover  the  posses- 
sion thereof.  Savannah  v.  Steamboat  Co., 
R.  M.  Charlt.  (Ga.)  342  (1330).  Law,  J., 
expressed,  arguendo,  the  opinion  that 
where  the  public  or  corporation  have  an 
ea.sement  only,  and  not  the  fee,  the  reme- 
dy for  a  violation  of  the  right  is  not  by 
private  action,  but  by  public  prosecution. 
Under  the  statutes  of  Wisconsin,  a  city 
cannot  maintain  ejectment  to  recover  a 
public  street  or  alley.  Racine  v.  Crotsen- 
berg,  61  Wis.  481. 

Remedy  of  corporatimi  in  equity,  see 
Detroit  v.  Detroit  &  M.  R.  R.  Co.,  23 
Mich.  173  ;  Metropolitan  City  Ry.  Co.  v. 
Chicago,  96  HI.  620.  For  an  injury  which 
an  individual  or  a  corporation  suffers  in 
common  with  the  public  generally,  equity 
will  not  relieve.  Denver  &  S.  Ry.  Co.  v. 
Denver  City  Ry.  Co.,  2  Col.  673  (1875); 
post,  sees.  706,  note,  723  d. 

Cmistncction  of  Canadian  Municipal  Act 
vesting  highways,  streets,  tkc,  in  the  muni- 
eipaJity,  gives  onty  a  qualified  right  to  the 
municipality.  The  municipal  act  of  Upper 
Canada  contains  the  provision  that  "  every 
public  road,  street,  bridge,  or  other  high- 
way in  a  city,  township,  town,  or  incor- 
porated village  shall  be  vested  in  the 
municipality."  The  word  "highway"  is 
here  used  in  its  broadest  sense,  as  includ- 
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the  latter  is  considered  to  be  the  owner  of  the  soil  for  all  purposes 
not  inconsistent  with  the  public  rights,  and  may  maintain  actions 
accordingly.  Thus  it  has  been  held  that  he  may  maintain  ejectment 
against  an  individual  who,  without  lawful  authority,  erects  a 
private  building  upon  a  public  square  under  a  lease  from  the  local 
authorities,  they  having  no  power  to  authorize  such  a  use.  The 
recovery  is,  of  course,  subject  to  the  public  easement.  It  does  not 
fall  within  the  plan  of  this  work  to  treat  at  length  of  the  rights  of 
action  of  the  original  proprietor  or  adjoining  owner,  but  they  will 
be  found  discussed  in  the  cases  and  authorities  cited  below.  We 
remark  only  with  respect  to  streets  and  public  places  in  cities  that 
ejectment  by  the  adjoining  owner  seems  to  be  a  singularly  inapt 
remedy  for  an  illegal  use  or  occupation  thereof.^     Where  the  fee 

Vt.  279  (1830) ;  Boiling  v.  Petersburg,  3 
Rand.  (Va.)  563  (1825);  Warwick  v. 
Mayor,  15  Gratt.  (Va.)  628  (1860); 
Woodi-uff  V.  Neal,  28  Conn.  168;  Cooper 
V.  Smith,  9  Serg.  &  Rawle  (Pa.),  26; 
Tillmes  v.  Marsh,  67  Pa.  St.  512  (1871) ; 
Stiles  V.  Curtis,  4  Day  (Conn.),  328; 
Peck  V.  Smith,  1  Conn.  103  ;  2  Smith 
Lead.  Cas.  184,  185  ;  Angell  on  High- 
ways, chap.  vii. ;  Bissell  v.  N.  Y.  Central 
R."r.  Co.,  23  N.  Y.  61  ;  Sherman  v.  Mc- 
Keon,  38  N.  Y.  266 ;  Barney  v.  Keokuk, 
94  U.  S.  324  ;  s.  c.  4  Dillon,  593  (1876); 
Perry  v.  New  Orleans,  M.  &  C.  Co.,  55 
Ala.  413,  citing  and  approving  text ; 
Brakken  v.  Minneapolis  &  St.  L.  Ry.  Co., 
29  Minn.  41.  An  action  for  the  recovery 
of  the  possession  of  real  estate  may  be 
maintained  against  a  railroad  company 
occupying  such  real  estate,  being  a  street 
in  a  city,  by  virtue  of  a  grant  from  the 
city  council.  Sharpe  v.  St.  Louis  &  S.W. 
Ry.  Co.,  49  Ind.  296  (1874).  Where  a 
city  took  land,  by  proceedings  in  condem- 
nation under  its  charter,  for  a  street,  and 
built  a  sewer  therein,  but  did  not  pay  the 
price  awarded,  and  the  owner  subsequently 
brought  ejectment  and  recovered  judg- 
ment, and  obtained  a  hab.  fac.  poss.,  the 
city  was  Jield  entitled  to  equitable  relief, 
and  an  injunction  was  awarded  on  terms 
of  payment  of  the  award  and  interest,  and 
costs  of  the  ejectment.  Jersey  City  v. 
Fitzpatrick,  30  N.  J.  Eq.  97. 

In  Massachusetts,  the  adjacent  proprie- 
tor owns  to  the  middle  of  the  street,  subject 
to  the  public  easement.  Boston  v.  Rich- 
ardson,    13    Allen    (Mass.),    152,    153 ; 


Burr.  2594  ;  The  Queen  v.  Yorkville,  22 
Upper  Can.  C.  P.  431  ;  Houfe  v.  The 
Town  of  Fulton,  29  Wis.  296;  s.  c.  14 
Am.  Rep.  463.  Every  individual  in  the 
community  has  an  equal  right  to  use  a 
public  road,  street,  or  bridge.  The.  mu- 
nicipal corporations  cannot  be  deemed  pro- 
prietors, and  as  such  entitled  to  control 
the  possession,  any  more  than  any  other 
corporation  or  person  interested  in  the 
streets,  roads,  or  highways.  The  property 
vested  in  the  mwiicipal  corporations  by  tJie 
Act  is  a  qualified  one,  to  be  held  and  exer- 
cised for  the  benefit  of  the  whole  body  of 
the  corporation.  They  hold  as  trustees 
for  the  public,  and  not  by  virtue  of  any 
title  which  confers  possession  sufficient  to 
maintain  an  action  of  ejectment  (Sarnia  v. 
Great  Western  Ry.  Co.,  21  Upper  Can. 
Q.  B.  62),  but  may,  it  seems,  sue  for  in- 
juries done  to  roads  or  bridges  within 
their  jurisdiction.  See  Thurlow  v.  Bogart, 
15  Upper  Can.  C.  P.  1  ;  Wellington  v. 
Wilson  et  ah,  14  Upper  Can,  C.  P.  299  ; 
8.  c.  16  Upper  Can.  C.  P.  124  ;  The  Queen 
V.  Fitzgerald,  39  Upper  Can.  Q.  B.  297  ; 
but  see  Vespra  v.  Cook,  26  Upper  Can.  C. 
P.  182.  See  Story's  case,  90  N.  Y.  156  ; 
Lahr's  case,  104  N.  Y.  268.  Defendants, 
if  intending  to  deny  property  or  possession 
when  sued  by  a  municipal  corporation  as 
proprietors  of  a  road  claiming  property  or 
exclusive  possession,  should,  by  plea,  put 
in  issue  the  right  of  property  of  the  plain- 
tiffs. Sarnia  v.  Great  Western  Ry.  Co., 
17  Upper  Can.  Q.  B.  65.  Harr.  Munic. 
Man.  (5th  ed.)  483. 

1  Pomeroy  v.  Mills  (public  square),  3 
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is  iu  the  public  the  abutter  may  maintain  the  appropriate  actions  at 
law  and  in  equity  to  enforce  his  proprietary  rights  and  easements 
in  the  streets.  ^ 


"White  V.  Godfrey,  97  Mass.  472  ;  Bliss  r. 
Bali,  99  Mass.  597  ;  s.  p.  Bissell  v.  N.  Y. 
Central  R.  R.  Co.,  23  X.  Y.  61  ;  Pennsyl- 
vania R.  R.  Co.  V.  Pittsburgh  Grain  Elev. 
Co.,  50  Pa.  St.  499.  The  same  principle  ap- 
plies iu  California.  San  Francisco  v.  S.  Y. 
W.  \V.,  48  Cal.  493  (1874).  Shade  trees. 
An  adjacent  owner  may  recover  in  trespass 
for  destruction  of  shade  trees  in  the  street 
in  front  of  his  lot.  Bliss  v.  Ball,  99  Mass. 
697  (1868)  ;  White  v.  Godfrey,  97  Mass. 
472.  See  ante,  sec.  399.  The  unlawful 
cutting  down  of  shade  and  ornamental 
trees  is  deemed  an  irreparable  injurj-,  and 
will  be  enjoined.  Tainter  v.  Morristown, 
19  N.  J.  Eq.  46  ;  Cross  v.  Morristown, 
18  N.  J.  Eq.  305,  313.  A  general  grant 
of  power  to  a  city  council  "to  declare 
what  shall  be  a  nuisance,  and  to  prevent, 
remove,  or  abate  the  same,"  will  not 
authorize  the  council  to  declare  anything 
a  nuisance  which  is  not  such  at  common 
law,  or  has  not  been  declared  such  by 
statute.  Ante,  sees.  374-379.  Shade  trees 
standing  just  within  the  curbing  of  the 
sidewalk  on  a  street  do  not  constitute  a 
nuisance  where  they  are  not  obstructions 
to  the  travel  along  such  street ;  and  an 
owner  of  the  abutting  lot  may  enjoin  the 
city  authorities  from  cutting  down  such 
trees,  although  the  city  council  may  have 
declared  the  same  a  nuisance,  and  directed 
their  abatement  as  such.  Bills  v.  Bel- 
knap, 36  Iowa,  583  ;  Patterson  v.  Vail,  42 
Iowa,  143;  Everett  v.  Council  BlufiFs,  46 
Iowa,  66. 

Ejectment  by  abutter  against  railway 
company :  In  Carpenter  i'.  The  Oswego  & 
S.  R.  R.  Co.,  24  X.  Y.  655  (1861),  it  was 
decided  that  ejectment  would  lie  in  favor 
of  the  owner  of  the  fee  in  land  subject  to 
a  public  easement,  —  for  example,  a  street, 
—  against  a  party  appropriating  it  to  pri- 
vate occupation,  such  as  the  laying  down 
therein,  by  a  railroad  company,  of  its 
track  and  rails.  And  it  was  thus  held, 
notwithstanding  it  was  argued  that  no 
judgment  which  the  plaintiff  could  obtain 


would  give  him  a  right  to  the  premises,  as 
the  public  would  still  be  entitled  to  use 
them  as  a  street,  s.  p.  Wager  v.  Troy 
Union  R.  R.  Co.,  25  N.  Y.  526  (1862) ; 
Sherman  v.  McKeon,  38  N.  Y.  266  (1868). 
In  Cincinnati  v.  White,  6  Pet.  431,  it  was 
declared  to  be  the  opinion  of  the  court 
that  where  the  dedication  is  complete,  and 
the  rights  of  the  public  have  attached,  the 
owner  of  the  soil,  though  retaining  the 
naked  legal  title,  cannot  recover  in  eject- 
ment. The  reason  given  for  this  ruling 
has  much  force.  It  is,  that  ejectment  is 
a  possessory  action,  and  that  whatever 
deprives  the  plaintiff  of  the  right  of  pos- 
session will  deprive  him  of  the  remedy  by 
ejectment.  Exclusive  possession  of  the 
land  cannot,  it  was  said,  consistently  with 
the  rights  of  the  public,  be  delivered  to 
the  plaintiff  in  execution  of  a  judgment  of 
recovery.  The  doctrine  of  Lord  3Ians- 
field,  in  Goodtitle  v.  Alker,  1  Burr.  143, 
"  that  ejectment  will  lie  by  the  owner  of 
the  soil  for  land  which  is  subject  to  a 
passage  over  it  as  the  king's  highway," 
was  regarded  by  the  court,  or  at  least  by 
the  judge  delivering  the  opinion,  in  Cin- 
cinnati V.  White,  6  Pet.  431,  442,  as  un- 
sound ;  although  it  was  not  denied  that 
trespass  would  lie,  as  a  recovery  in  dam- 
ages would  not  be  inconsistent  with  the 
public  right.  Post,  sees.  723  a-723  d.  So 
in  Kentucky,  where  the  fee  of  the  streets 
is  in  the  adjacent  proprietor,  subject  to 
the  public  easement,  it  is  held  that  the 
municipal  corporation  cannot  maintain 
ejectment  against  the  holders  of  the  legal 
title,  but  must  resort  to  indictment  or  in- 
junction. West  Covington  v.  Freking,  8 
Bush(Ky.),  121  (1871);  Perry  v.  New 
Orleans,  55  Ala.  413,  citing  and  approving 
text.  See  American  note  to  Dovaston  v. 
PajTie,  2  Smith  Lead.  Gas.  185,  where 
this  subject  is  discussed.  Redfield  v.  Utica 
&  S.  R.  R.  Co.,  25  Barb.  (X.  Y.)  54  ; 
Hunter  v.  Sandy  HUl,  6  Hill  (X.  Y.), 
407.  That  trespass  would  lie  in  such  a 
case  is  well  established.     Wager  v.  Troy 


1  See  post,  sees.  723  a-723  d. 
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§  664  (525).  Same  subject.  —  Where,  however,  the  fee  or  legal 
title  passes  from  the  original  proprietor,  as  iu  some  of  the  States  it 
is  declared  it  shall,  iu  statutory  dedicatious,  and  in  cases  where  land 
is  acquired  for  streets  and  public  purposes  by  the  exercise  of  the 
right  of  eminent  domain,  such  proprietor  or  the  adjoining  owner 
cannot  maintain  an  action  for  injuries  to  the  soil,  or  ejectment, 
but  he  nevertheless  has  a  remedy  for  any  special  injury  to  his  rights 
by  the  unauthorized  acts  of  others.^ 

§  664  a.    Eflfect  of  Fee  being  in  the  Abutter  or  the  Municipality.  — - 

An  examination  of  the  cases  cited  in  the  last  two  preceding  sections 
will  show  that  many  of  them  assert  or  assume  that  important  differ- 
ences as  to  the  nature  and  extent  of  the  rights  of  the  abutter  and 
of  the  municipality  exist,   depending  upon  the  question  whether 


Union  R.  R.  Co.,  supra,  and  authorities 
cited  in  Mr.  Justice  Sunderland's  opinion, 
p.  540.  See  also  Mahon  v.  N  Y.  Central 
R.  R.  Co.,  24  N.  Y.  658  ;  Fletcher  v. 
Auburn  &  S.  R.  R.  Co.,  25  Wend.  (N.  Y.) 
462  (1841)  ;  Weisbrod  v.  Chicago  &  N.  W. 
Ry.  Co.,  21  Wis.  602  ;  Bissell  v.  N.  Y 
Central  R.  R.  Co.,  23  N.  Y.  61 ;  post,  sees. 
709,  723  a-723  d  ;  chap.  xxii.  sec.  906 
et  seq. 

Remedy  in  equity;  rights  of  abutters 
mid  of  municipality :  Though  the  party 
has  a  remedy  at  law  for  the  trespass  or 
nuisance,  yet  as  the  injury  is  of  a  contin- 
uing nature,  he  may  go  into  equity,  have 
an  injunction  to  prevent  a  multiplicity  of 
suits,  and  recover  damages  as  incidental  to 
this  relief.  Williams  v.  N.  Y.  Central  R. 
R.  Co.,  16  N.  Y.  97,  111  (1857).  Post, 
sees.  723  a-723  d.  The  sound  and  settled 
rule  in  New  York  is  that  a  railway  com- 
pany cannot  exercise  the  right  of  eminent 
domain  or  occupy  the  streets  or  construct 
a  railway  therein,  unless  {a)  it  has  a  cor- 
porate existence  de  jure ;  unless  {b)  it 
has  a  valid  and  subsisting  grant  to  that 
effect ;  and  unless  (c)  it  has  strictly  pur- 
sued and  performed  all  the  prescribed 
terms  and  conditions  of  its  powers  in  this 
respect.  Each  of  these  three  elements 
is  essential  to  give  a  railroad  company 
such  authority.  There  are  many  cases  to 
this  effect.  See,  among  others,  Brooklyn 
Steam  Transit  Case,  78  N.  Y.  524,  531 ; 
Cable  Co.  Case,  104  N.  Y.  38,  43. 

If  an  appropriation  of  a  street,  even 
by  legislative  and  municipal  sanction,  un- 


reasonably abridges  the  right  of  adjacent 
lot-owners  to  use  the  street  as  a  means  of 
ingress  and  egress,  they  are  thereby  de- 
prived of  a  property-right  without  com- 
pensation, and  an  action  will  lie  against 
the  person  or  corporation  guilty  of  usurp- 
ing such  unreasonable  and  exclusive  use, 
for  the  recovery  of  such  immediate  and 
direct  damages  as  the  owner  may  sustain. 
Elizabethtown,  L.  &  B.  S.  R.  R.  Co.  v. 
Combs,  10  Bush  (Ky.),  382  (1874). 

1  Canal  Trustees  v.  Haven,  11  ill.  554  ; 
Hunter  v.  Middleton,  13  111.  50  ;  Moses  r. 
Pittsburgh,  Ft.  W.  &  C.  R.  R.  Co.,  21  111. 
522  ;  Protzman  v.  Indianapolis  &  C.  R. 
R.  Co.,  9  Ind.  467  ;  New  Albany  &  S. 
R.  R.  Co.  V.  O'Daily,  13  Ind.  353  ;  Peo- 
pie  V.  Kerr,  27  N.  Y.  188  ;  Kellinger  v. 
Forty-Second  Street,  &c.  R.  R.  Co.,  50 
N.  Y.  206  (1872)  ;  Schurmeierv.  St.  Paul 

6  Pac.  R.  R.  Co.,  10  Minn.  82  ;   affirmed, 

7  Wall.  272  ;  Cooley  Const.  Lim.  556, 
and  see  note.  The  laying  off  and  record- 
ing a  town  plat,  or  of  an  addition  thereto, 
has,  under  the  statute  of  Iowa,  the  effect 
to  vest  in  the  corporation  the  fee  simple 
title  to,  and  exclusive  right  of,  dominion 
over  the  streets  and  alleys  thus  dedicated 
to  the  public  use.  In  such  case  neither 
the  original  proprietor  nor  his  grantee  has 
the  right  to  the  subterraneous  deposits  of 
coal  within  the  limits  of  such  streets,  and 
the  corporation  may  maintain  an  action 
against  him  for  coal  mined  and  taken  by 
him  from  beneath  the  same.  Des  Moines 
V.  Hall,  24  Iowa,  234  (1868). 
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the  fee  is  in  the  one  or  the  other.  The  later  and  better  con- 
sidered judgments  hold  that  it  is  comparatively  unimportant,  as 
respects  the  relative  rights  of  the  abutting  owner  and  the  public 
in  and  over  streets,  whether  the  bare  fee  is  in  the  one  or  the  other. 
If  the  fee  is  in  the  public  the  lawful  rights  of  the  adjoining  owners 
are  in  their  nature  equitable  easements  ;  if  the  fee  is  in  the  abutter 
his  rights  in  and  over  the  street  are  in  their  nature  legal ;  but,  in  the 
absence  of  controlling  legislative  provision,  the  extent  of  such  rights 
is,  in  either  event,  substantially,  perhaps  precisely,  the  same.^ 

§  665  (526).  Ejectment ;  Effect  of  Jadgment  or  Decree  against 
Municipal  Corporation.  —  It  fairly  results  from  the  view  taken  in 
this  chapter  of  the  nature  of  the  rights  of  the  public  at  large  in 
streets  and  public  places,  that  a  jvdgment  in  ejectment  by  the 
proprietor  of  land  against  a  city  corporation  where  the  disputed 
question  was  as  to  the  ownership  of  the  soil,  does  not  conclude  or 
affect  the  right  of  the  public  to  the  easement  of  a  street  or  public 
place,  since  the  public  is,  in  these  respects,  represented  by  the 
commonwealth,  and  such  a  judgment  is  res  iriter  alios  acta  as  to 
the  public  right.^  In  California,  the  court  went  even  further  in 
protection  of  the  rights  of  the  public,  and  decided  not  only  that 

1  Barney  v.  Keokuk,  94  U.  S.  324  (s.  The  purpose  of  the  statute  is  not  to  give 

c.  below,  4  Dillon,  593),   where  the  Su-  the  county  the  usual  rights  of  a  propri- 

prerae  Coui-t   of  the  United   States  said  etor,   but    to   preclude    questions    which 

(p.  340)  :    "  On  the  general  question  as  to  might   arise   respecting  the   public   uses, 

the  rights  of  the  public  in  a  city  street  we  other  than  those  of  mere  passage,  to  which 

cannot  see  any  material  difference  in  prin-  the  land  might  be  devoted."    Per  Cooley, 

ciple,  with  regard  to  the  extent  of  those  J.,  in  Backus  v.   Detroit,   49  Mich.   110 

rights,    whether  the  fee  is  in  the   public  (18S2). 

or  in  the  adjacent  land-owner,  or  in  some  ^  Warwick  v.  Slayo,  Mayor,  15  Gratt. 

third  person."     See  also  Story's  Case,  90  (Va.)  52S  (1860)  ;  Boiling  r.  Petersburg,  3 

N.  Y.  122  ;    Lahr's  Case,  104  N.  Y.  268.  Rand.  (Va.)  563.     Ou  the  ground,  which 

Qualified  nature  of  fee  in  the  public,    lb.  is  hardly  tenable,  that  the  municipal  an- 

p.  291.    The  judgment  of  Mr.  Justice  Dan-  thorities,    as  respects  public  squares  and 

jforth  in  Story's  Case,  supra,  and  of  Chief  streets,  represent  not  only  the  corporation 

Judge  Ruger  in  I>ahr's  Case,  supra,  pre-  but  also  the  public,  Mr.  Justice  Bost  was 

sent   this  subject  with  great  ability  and  of  opinion  that  a  final  judgment  against  a 

clearness,  and  are,  perhaps,  the  most  val-  corporation  was  also  a  judgment  against 

nable  discu.ssions  of  it  to  be  found  in  the  the  public,  and  conclusive  upon  individu- 

reports.     See  ante,  sees.  656  a,  656  b ;  post,  als.      Xiques  r.    Bujac,    7   La.    An.  498 

sees.  723  rt-723  d.  (1852),  per  Host,  J.    But  in  the  same  case, 

"  The  dedication   (under  the   statute)  Mr.  Justice  Preston  expressed  the  opinion, 

passed  the  fee  in  all  streets  marked  upon  which  is  believed  to  be  the  correct  one, 

it  to  the   county  in  which  the  city  [of  that  a  judgment  against   the   right  of  a 

Detroit]  was  situated.     But  this  was  only  city   to  public  property  will  not  bar  an 

in  trust  for  street  purposes.     We  attach  individual  not  a   party  to  the  suit,  and 

no  special  importance  to  the  fact  that  the  who  is  interested  in  maintaining  the  ded* 

title  passed  instead  of  a  mere  easement,  ication. 
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there  was  no  power  in  the  municipality  to  mortgage  property  held 
for  the  public  use,  but  that  a  decree  of  foreclosure  of  such  a  mort- 
gage did  not  estop  the  public,  or  even  the  municipality,  the  decree 
and  mortgage  being  equally  null  and  ineffectual.^ 

§  666  (527).  Vacation  of  Streets.  —  The  plenary  power  of  the 
legislature  over  streets  and  highways  is  such  that  it  may,  in  the 
absence  of  special  constitutional  restriction,  vacate  or  discontinue 
the  public  easement  in  them,  or  invest  municipal  corporations  with 
this   authority.^     Without   a  judicial   determination,   a   municipal 


^  Branham  v.  San  Jose,  24  Cal.  585 
(1864).  The  State  of  California  has  no 
proprietary  interest  in  the  streets  of  a 
city  dedicated  to  public  use  ;  and  where 
it  grants  to  a  private  corporation  an 
easement  over  the  streets,  not  common 
to  the  public  at  large,  it  merely  grants 
in  its  sovereign  capacity  a  franchise,  and 
not  any  proprietary  interest  in  the  streets. 
San  Francisco  v.  S.  V.  W.  W.,  48  Cal. 
493  (1874). 

2  Gray  v.  Iowa  Land  Co.,  26  Iowa, 
387  (1868)  ;  Kimball  v.  Kenosha,  4  Wis. 
321  ;  Paul  a.  Carver,  26  Pa.  St.  223  ; 
Stuber's  Road,  28  Pa.  St.  199  ;  Marshall- 
town  V.  Forney,  61  Iowa,  578  ;  Barr  v. 
Oskaloosa,  45  Iowa,  275  ;  Whitsett  v. 
Union  Depot  &  R.  R.  Co. ,  10  Col.  243  ; 
Northern  Liberties  Coram'rs  v.  N.  L.  Gas 
Co.,  12  Pa.  St.  318  ;  Trenton  R.  R.  Case, 
6  Whart.  (Pa.)  25;  Polack  v.  San  Fran- 
cisco Orphan  Asylum,  48  Cal.  490  (1874)  ; 
State  V.  Huggins,  47  Ind.  586  (1874)  ; 
Spiegel  V.  Gansberg,  44  Ind.  418  (1873)  ; 
Coster  V.  Albany,  43  N.  Y.  399  ;  Kel- 
linger  v.  Forty-Second  St.  Railroad  Co., 
50  N.  Y.  206 ;  Fearing  v.  Irwin,  55 
N.  Y.  486  (1874)  ;  Jersey  City  v.  State, 
30  N.  J.  L.  521;  Bailey  v.  Phila.,  W. 
&  B.  R.  R.  Co.,  4  Harring.  (Del.)  389 
(1846) ;  Riggs  v.  Board  of  Education  of 
Detroit,  27  Mich.  262  (1873)  ;  Hinchman 
V.  Detroit,  9  Mich.  103  ;  People  v.  Ing- 
ham Co.  Sup.,  20  Mich.  95  (1870)  ;  People 
V.  Kerr,  27  N.  Y.  192,  193  ;  Fearing  v. 
Irwin,  4  Daly  (N.  Y.),  385;  affirmed, 
55  N.  Y.  486;  Central  Park  Comm'rs, 
In  re,  61  Barb.  (N.  Y.)  40;  Brook  v. 
Horton,  68  Cal.  554  ;  Cooper  v.  Detroit, 
42  Miclj.  584  ;  see,  also,  Chicago  v.  Build- 
ing Assoc,  102  111.  879,  397  ;  People  v. 
Walsh,  96  111.  232, 


The  power  of  the  legislature  to  vacate 
streets  and  highways  which  in  its  judg- 
ment, or  that  of  the  municipal  authorities 
to  whom  the  power  is  delegated,  are  use- 
less, inconvenient,  or  burdensome,  and  this 
without  providing  compensation  to  those 
whose  private  interests  are  thereby  affected 
and  without  their  consent,  is  affinned  in 
the  most  emphatic  manner  in  Paul  v. 
Carver  (24  Pa.  St.  207).  This  right  was 
held  not  to  be  affected  by  the  Constitu- 
tion of  1874,  which  provides  (article  1, 
sec.  10),  that  private  property  shall  not 
be  taken  or  applied  to  public  uses  without 
authority  of  law  and  without  just  com- 
pensation being  first  made  or  secured  ; 
and  which  further  provides  (article  16, 
sec.  8)  :  "  Municipal  and  other  corpora- 
tions and  individuals  invested  with  the 
privilege  of  taking  private  property  for 
public  use,  shall  make  just  compensation 
for  pi-operty  taken,  injured,  or  destroyed 
by  the  construction  or  enlargement  of 
their  works,  highways,  or  improvements." 
McGee's  Appeal,  114  Pa.  St.  470  (1886), 
citing  text,  sec.  666.  Legislative  act 
validating  the  action  of  the  municipal 
authorities  in  vacating  and  changing 
location  of  a  public  park  was  sustained. 
Kettle  V.  Fremont,  1  Neb.  329.  See 
Index,  title  Curative  Acts.  In  Baird  v. 
Rice,  63  Pa.  St.  489  (1871),  an  act  au- 
thorizing  the  erection  of  municipal  public 
buildings  on  a  square  originally  dedi- 
cated for  that  purpose,  and  the  vacation 
of  so  much  of  two  public  streets  as 
might  be  necessary,  was  held  constitu- 
tional. Ante,  sec.  645.  Says  Mr.  Justice 
Campbell,  in  Riggs  v.  Board  of  Education 
of  Detroit,  supra :  "  In  Hinchman  v. 
Detroit  [supra\  the  power  of  the  city  to 
vacate  a  portion  of  the  Campus  Martiuo 
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corporation,  under  the  authority  conferred  in  its  charter  "  to  locate 
and  establish  streets  and  alleys,  and  vacate  the  same,"  may  consti- 
tutionally order  the  vacation  of  a  street ;  and  this  power,  when  ex- 
ercised with  due  regard  to  individual  rights,  will  not  be  restrained 
at  the  instance  of  a  property  owner  claiming  that  he  is  interested 
in  keeping  open  the  streets  dedicated  to  the  public.^ 


was  sustained,  and  it  was  held  this  might 
be  done  without  determining  in  advance 
the  future  uses.  And  where  private  prop- 
erty is  not  taken,  the  right  by  authority 
of  legislation  to  surrender  or  extinguish 
public  rights  has  never  been  questioned. 
3  Smith's  Leading  Cases,  96  ;  People  v. 
Ingham  Co.  Sup.,  20  Mich.  95."  But 
in  Indiana  the  principle  was  regarded  as 
sound,  that  in  addition  to  the  public  ease- 
ment, and  distinct  from  it,  there  exists  in 
favor  of  the  ovmer  of  a  lot  upon  the  street, 
and  as  appurtenant  to  it,  a  private  right 
to  use  the  street  and  to  insist  that  the  street 
shall  forever  be  kept  open  to  its  full  width. 
[See  on  this  point,  ante,  sees.  656  a,  656  b; 
post,  sees.  712,  723  a-726  b,  730,  and  note; 
and  case  of  Fritz  v.  Hobson,  cited  in 
the  note.]  And  the  court  considered  the 
conclusion  to  follow  from  this  principle 
that  the  legislature  cannot,  without  the 
consent  of  the  lot-owner,  or  compen- 
sating him  for  the  damage,  vacate  a 
street,  or  any  part  of  it,  in  front  of  or 
adjoining  the  lot.  Hayncs  v.  Thomas,  7 
Ind.  38  (1855)  ;  Indianapolis  v.  Croas,  lb. 
9  ;  Tate  v.  Ohio  &  Miss.  R.  R.  Co.,  lb. 
479,  483.  But  as  to  this  point,  qucere. 
In  view  of  the  considerations  stated  in  sees. 
656  a,  656  6,  712,  723  a,  726  6,  730,  and 
note,  that  the  abutter  has  proprietary 
rights  or  easements  in  the  streets,  there 
seems  to  be  some  difiBculty  in  holding 
that  although  he  has  a  remedy  for  obstruc- 
tions to  the  streets  and  for  invasions  of 
his  proprietary  rights  therein,  he  is  with- 
out remedy  if  the  street  is  altogether 
vacated.  The  text,  however,  states  the 
general  result  of  the  authorities.  Per- 
haps the  distinction  may  be  this.  The 
State  may  abandon  the  public  easement  or 
right  therein,  or  change  the  use,  but  can- 
not except  by  the  exercise  of  the  power  of 
eminent  domain  close  the  street  so  as  to 
deprive  the  abutter  of  his  easement  of 
access,  &c.  See  Judge  Hares  discussion 
of  the  subject,  1  Am.  Const.  Law,  372- 


378.  Lewis  Em.  Dom.  sec.  13:r.  Author- 
ity to  discharge  the  public  servitude  in 
a  street  or  public  place  must  come  from 
the  legislature  ;  it  does  not,  of  course, 
inhere  in  a  municipality.  Hoboken  Land 
&  Imp.  Co.  V.  Hoboken,  36  N.  J.  L.  540. 
What  will  confer  the  power.  State  c. 
Elizabeth,  37  N.  J.  L.  432  (1874).  Its 
scope.  Quinn  v.  Paterson,  27  N.  J.  L.  35  ; 
State  V.  Xew  Bnmswick,  3  Vroom  (32 
N.  J.  L. ),  548.  Power  of  the  legislature 
over  public  uses.  Newark  v.  Stockton, 
44  N.  J.  Eq.  179  ;  ante,  sees.  648,  651, 
651  a.  A  statute  providing  that  on  the 
vacation  of  a  street  the  damage  to  prop- 
erty shall  be  ascertained  and  paid,  gives 
a  right  only  to  damages  specially  sus- 
tained  by  the  party,  over  and  above  that 
which  is  common  to  the  public  in  general. 
East  St.  Louis  v.  O'Flynn,  119  111.  200  ; 
He  Centre  St.,  115  Pa.  St.  247. 

1  Gray  v.  Iowa  Land  Co.,  26  Iowa, 
387  ;  distinguished  from  Warren  v.  Lyons 
City,  22  Iowa,  351.  Ante,  sec.  651.  Upon 
the  discontinuance  of  an  easement  in  s 
public  highway,  the  freehold  or  soil,  in 
general,  reverts  to  the  ovmer  of  the  land. 
Harris  v.  Elliott,  10  Pet.  (U.  S. )  26.  As  to 
streets  in  toicn.  Barclay  v.  Howell's  Les- 
see, 6  Pet.  493,  513,  per  McLean,  J.,  Hyde 
Park  V.  Borden,  94  111.  26  ;  Wirt  v. 
McEmery,  21  Fed.  Rep.  233  ;  Chicago  v. 
Union  Building  Assoc,  102  111.  379 ; 
ante,  sec.  653.  As  to  power  of  vacation 
by  boroughs  in  Pennsylvania,  see  In  re 
Vacation  of  Osage  St.,  90  Pa.  St.  114. 
The  legislature  may,  without  providing 
for  compensation  to  adjoining  owners, 
provide  for  closing  one  public  way  to 
their  property  if  another  way  is  left  open. 
Coster  V.  Albany,  43  N.  Y.  399  ;  Kellinger 
r.  Forty-Second  Street,  &c.  R.  R.  Co.,  50 
N.  Y.  206  ;  Fearing  v.  Irwin,  55  N.  Y.  486 
(1874).  The  municipal  authorities  of  a 
city  cannot  vacate  a  street  without  the 
authority  of  the  legislature.  Polack  r.  S. 
F.  Orphan  Asylum,  48  Cal.   490  (187^1. 
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§  667  (528).  Prescription  and  Adverse  Possession  ;  Statute  of 
Limitations.  —  Concerning  rights  and  remedies  with  respect  to 
streets  and  public  places,  an  interesting  topic  remains  on  which  the 
judicial  judgments  are  not  agreed,  and  that  is,  whether  the  rights  of 
the  municipality  or  of  the  public  may  be  lost  by  non-user  or  adverse 
possession.  There  may  be  instances  where  the  non-user  has  con- 
tinued so  long,  and  private  rights  have  grown  up  of  such  a  nature, 
as  to  amount  to  an  equitable  estoppel,  or  an  estoppel  in  pais,  on  the 
public,  which  the  courts  will  enforce  upon  principles  of  justice ;  but 
such  cases  are  exceptional  in  their  character,  and  it  would  perhaps 
be  going  too  far  to  say  that  the  courts  have  distinctly  established 
such   a   principle.^      The    state   of   the   law,   aside    from    positive 


It  is  for  the  common  council,  and  not  the 
courts,  to  decide  on  the  expediency  of 
vacating  a  street  or  alley  of  a  city.  When 
a  petition  is  presented  to  the  common 
council  for  the  vacation  of  a  street  or  alley, 
or  a  part  thereof,  and  a  remonstrance  is  filed 
against  such  vacation,  it  was  held,  con- 
struing the  legislation  involved,  that  the 
council  had  no  power  to  order  the  street 
or  alley  to  be  vacated,  unless  the  remon- 
strance be  withdrawn,  or  two-thirds  of  all 
the  owners  of  real  estate  of  such  city  peti- 
tion therefor.  An  injunction  lies  to  pre- 
vent the  common  council  from  enforcing 
an  illegal  order  made  by  it  for  vacating  a 
street.  Spiegel  v.  Gansberg,  44  Ind.  418 
(1873).  Reverter:  Where  the  original 
owner  has  sold  the  adjoining  lot,  the  land 
embraced  in  the  street  subsequently  va- 
cated does  not,  in  Iowa,  revert  to  him. 
Day  V.  Schroeder,  46  Iowa,  546  (1877)  ; 
Barr  v.  Oskaloosa,  45  Iowa,  275  ;  Kings 
County  Fire  Ins.  Go.  v.  Stevens,  101 
N.  Y.  411.    But  see  ante,  sec.  653,  note. 

Abandonment;  non-user;  Vacation  of 
Street ;  Remedy :  Parol  testimony  that  a 
street  has  been  abandoned  is  not  admissi- 
ble to  prove  that  it  has  been  vacated,  for 
that  should  be  a  matter  of  record.  Lathrop 
V.  Central  Iowa  Ry.  Co.,  69  Iowa,  105. 
Abandonment  of  a  street  will  not  be  pre- 
sumed from  mere  non-user  when  the  pub- 
lic need  has  not  required  its  use.  Reilly 
V.  Racine,  51  Wis.  526.  "  An  alteration 
by  competent  authority  of  an  existing 
road  or  way  is  a  discontinuance  of  those 
portions  of  the  way  which  do  not  come 
within  the  newly  assigned  limits  ;  and  no 
special  order  of  discontinuance  is  neces- 


sary." Brook  V.  Horton,  68  Cal.  554, 
citing  Commonwealth  v.  Westborough,  3 
Mass.  406  ;  Commonwealth  v.  Cambridge, 
7  Mass.  158,  and  Bowley  v.  Walker,  8 
Allen,  21.  In  order  to  maintain  a  bill  to 
enjoin  the  vacation  of  a  street,  the  party 
must  show  that  he  is  liable  to  sustain  a 
special  injury,  different  from  that  of  all 
other  taxpayers  or  others  in  the  vicinity. 
Bering  v.  Scott,  107  111.  600.  The  owner 
of  laud  abutting  upon  the  boundary  of 
a  city  and  upon  the  end  of  a  street  is  a 
stranger  to  the  city,  and  cannot  object  in 
proceedings  to  vacate  the  street.  House 
V.  Greensburg,  93  Ind.  533.  For  the 
method  of  vacating  streets  in  cities  in 
Illinois  under  the  statute,  see  St.  Louis, 
A.  &  T.  H.  K.  R.  Co.  V.  Belleville,  122 
in.  376. 

1  Lane  v.  Kennedy,  13  Ohio  St.  42,  49 
(1861),  per  Peck,  J.  ;  3  Kent  Com.  451, 
note,  where  Chancellor  Kent,  noticing  the 
case  of  New  Orleans  v.  United  States,  10 
Pet.  662,  suggests  that  there  may  be  such 
non-user  by  the  public,  and  such  adverse 
claims  by  the  original  owner,  as  may,  in 
time,  bar  the  public;  "for  in  this  coun- 
try," he  adds,  "time  may  [by  legislation] 
create  a  bar  to  the  sovereign's  right."  Do 
Vaux  V.  Detroit,  Harring.  Ch.  (Mich.)  98; 
the  text  approved.  Brooks  v.  Riding,  46 
Ind.  15  (1874).  Where  a  city  sought  to  en- 
join the  erection  of  a  building  projet^ting 
over  the  line  of  a  street,  after  twenty-five 
years'  open,  continued,  and  adverse  posses- 
sion, it  was  held  that  the  defendant  had 
gained  title  thereto  as  against  the  public. 
Big  Rapids  v.  Comstock,  65  Mich.  78  ; 
s.  c.  31  N.  W.  Rep.  811;  Cheek  v.  Aurora, 
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enactment,   can    best  be    exhibited  by   referring   to   the    leading 
adjudications. 

§668(529).  Sams  subject. — The  doctrine  is  well  understood, 
that  to  the  sovereign  power,  the  maxim,  "  Xullum  tempiis  occurrit 
regi"  applies,  and  that  the  United  States  and  the  several  States  are 
not,  without  express  words,  bound  by  statutes  of  limitation.^  Al- 
though municipal  corporations  are  considered  as  public  agencies, 
exercising,  in  behalf  of  the  State,  public  duties,  there  are  many 
cases  which  hold  that  such  corporations  are  not  exempt  from  the 
operation  of  limitation  statutes,  but  that  such  statutes,  at  least  as 
respects  ordinary  real  and  personal  actions,  run  in  favor  of  and 
against  these  corporations  in  the  same  manner  and  to  the  same 
extent  as  against  natural  persons.^ 


92  Ind.  107  ;  Driggs  v.  Phillips,  103  N.  Y. 
77,  where  occupancy  of  an  alley  by  fencing 
it  up  was  held  not  to  be  an  adverse  posses- 
sion when  done  by  permission  of  the  city. 
Carter  v.  LaGrange,  60  Tex.  636. 

1  United  States  ».  Hoar,  2  Mason  C. 
C.  R.  134  ;  Johnston  v.  Irwin,  3  Serg.  & 
Kawle  (Pa.),  291  ;  Allston's  Lessee  v. 
Saunders,  1  Bay  (S.  C),  30;  People  v. 
Gilbert,  18  Jchns.  (N.  Y.)  227  ;  LTnited 
States  V.  Kirkpatrick,  9  Wheat.  (U.  S.) 
735 ;  Dickinson  v.  New  York,  92  N.  Y. 
584 ;  Angell  on  Limitations,  36  ;  ante, 
sec.  562,  note.  A  State  statute  cannot 
bar  the  United  States,  nor  can  laches  be 
imputed  to  the  United  States.  United 
States  V.  Thompson,  98  U.  S.  487  (1878). 

2  Lessee  of  Cincinnati  v.  First  Pres- 
byterian Church,  8  Ohio,  299  (1838).  In 
this  case  the  question  was  most  thor- 
oughly argued  and  examined  by  able  law- 
yers, and  no  cases  precisely  in  point  as 
to  municipal  corporations  were  produced. 
The  doctrine  of  the  text  was  distinctly 
decided,  and  was  adhered  to  and  ap- 
plied in  the  later  cases  of  Cincinnati  v. 
Evans,  5  Ohio  St.  594,  and  Oxford  Town- 
ship V.  Columbia,  38  Ohio  St.  87.  As  a 
result  of  this  doctrine,  these  cases  hold 
that  notorious  and  uninterrupted  posses- 
sion by  a  private  individual  or  private 
corporation,  under  a  claim  of  right  to  land 
dedicated  to  a  city  for  public  squares  or 
streets  for  the  period  of  the  statutes  of 
limitations,  will  bar  the  city  of  the  claim 
to  its  use.     In  Lane  i;.  Kennedy,  13  Ohio 
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St.  42  (1861),  the  prior  cases  in  that  State  • 
are  noticed  ;  and  it  was  held  that  a  partial 
encroachment  by  a  fence  on  a  surveyed 
highway  was  not  necessarily  adverse  to 
the  public  nor  inconsistent  with  the  ease- 
ment of  the  public,  the  court,  by  Peck,  J., 
observing  that  the  case  was  distinguish- 
able from  Cincinnati  v.  Evans,  5  Ohio  St. 
594;  and  the  principle  was  adoj>ted  that 
where  the  circumstances  surrounding  the 
possession  are  entirely  reconcilable  with 
a  continued  recognition  of  the  ultimate 
right  of  the  public,  the  possession  is  not 
adverse.  Referring  to  Cincinnati  v.  Ev- 
ans, supra,  in  which  there  was  an  en- 
croachment of  a  permanent  character  on 
the  street,  the  learned  judge  just  named 
observed:  "  That  case  was,  in  this  view  of 
it,  rightly  determined  ;  but  it  might, 
with  e<|ual  if  not  greater  propriety,  have 
been  placed  [not  upon  the  statute  of  limi- 
tations, but]  upon  the  ground  of  an  esto^ypel 
in  pais,  on  the  part  of  the  city  authorities, 
the  building  having  been  locateil  by  the 
city  sui-veyor  upon  the  lines  previously  es- 
tablished  and  built  upon."  See  Jersey 
City  V.  State,  30  N.  J.  L.  521  (1863)  ; 
Cross  V.  Morristown,  18  N,  J.  Eq.  305 
(1867)  ;  Evans  v.  Erie  County,  66  Pa.  St. 
222.  In  the  same  State  it  has  been  still 
more  recently  decided  that  the  use,  by  a 
gas  company,  of  the  streets  of  a  city  for 
twenty  years  does  not  bar  an  inquiry  by 
the  State  into  the  rightfulness  of  the  use. 
State  V.  Cincinnati  Gas  Company,  18  Ohio 
St.   268  (1868).     See,  also,    Philadelphia 
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§  669  (530).  No  title  by  Adverse  Possession  as  against  the  Pub- 
lic. —  It  will  be  seen,  on  examination,  that  quite  a  number  of  the 
cases  cited  in  the  last  note  declare  that  the  public  may  even  lose 
their  right  to  streets  and  public  places  by  long-continued  adverse 
occupation  by  private  individuals.  But,  on  the  other  hand,  it  has 
been  repeatedly  held  by  the  Supreme  Court  of  Pennsylvania  "  that 


r.  PWla.  &  R.  R.  R.  Co.,  58  Pa.  St. 
253.  On  the  general  subject  of  the  appli- 
cation of  the  statute  of  limitations  to 
municipal  corporations,  see,  also,  Galves- 
ton V.  Menard,  23  Tex.  349,  408  (1859); 
School  Directors  v,  Goerges  (ejectment) 
60  Mo.  194.  (1872)  ;  Abernethy  v.  Dennis, 
49  Mo.  468  ;  Baker  v.  Johnson,  33  Iowa, 
151  (1871)  ;  Rowan's  Ex.  v.  Portland,  8 
B.  Mon.  (Ky. )  259  ;  Alves  v.  Henderson, 
16  B.  Mon.  (Ky.)  151,  171  (1855)  ;  Dud- 
leyr.  Frankfort  Trs.,  12  B.  Mon.  (Ky.) 
610,  617  ;  Newport  v.  Taylor,  16  B.  Mon. 
(Ky. )  699,  806  ;  Paine  v.  Commissioners, 
&c.,  Wright's  (Ohio)  Rep.  417  ;  Kelly's 
Lessee  v.  Greenfield,  2  Har.  &  McHen. 
(Md.)  132,  137;  North  Hempstead  r. 
Hempstead,  2  Wend.  (N.  Y.)  137  ;  Fort 
Smith  V.  McKibbin,  41  Ark.  45  ;  May  v. 
School  District,  22  Neb.  205.  And  see 
Judge  Storer's  argument,  8  Ohio,  304  ;  St. 
Charles  v.  Powell,  22  Mo.  525  (1856)  ; 
Armstrong  v.  Dalton,  4  Dev.  (N.  C.)  568 
(1834)  ;  Pella  v.  Scholte,  24  Iowa,  283 ; 
Bowen  v.  Team,  6  Rich.  (S.  C.)  Law,  298; 
Clements  v.  Anderson  ("swamp-lands"), 
46  Miss.  581  (1872)  ;  State  v.  Pettis,  7 
Rich.  (S.  C.)  390;  Barnwell  f.  McGrath, 
McMuUan  (S.  C.)  174  ;  Lancaster  County 
V.  Brinthall,  29  Pa.  St.  38  ;  ante,  sees. 
487  note,  504  note,  562  note  ;  Magee  v. 
Commonwealth,  46  Pa.  St.  358,  where 
the  statute  of  limitations  was  held  not 
applicable  to  assessments  for  local  im- 
provements. But  see  Evans  v.  Erie 
County,  66  Pa.  St.  222.  In  Iowa  re- 
covery by  municipal  corporations  for  taxes 
becoming  delinquent  more  than  five 
years  before  the  commencement  of  the 
action  is  barred  by  the  statute  of  limita- 
tions. When  a  city  lays  aside  its  sov- 
ereignty, and  places  itself  in  the  position 
of  a  contracting  power,  it  subjects  itself  to 
the  l^ws  controlling  the  natural  person. 
Burlington  v.  Railroad  Co.,  41  Iowa,  134 
(1875).     Inability  to  serve  process  upon  a 


city,  caused  by  the  designed  elusion  of  it 
by  its  officers,  is  no  excuse  for  not  com- 
mencing an  action  within  the  period  lim- 
ited by  law.  Amy  v.  Watertown  (No.  2), 
130  U.  S.  320  (1889)  ;  Knowlton  v.  Wa- 
tertown, 130  U.  S.  327.  The  Missouri 
statute  of  limitations  respecting  a  "liabil- 
ity created  by  statute  "  applies  to  an  ac- 
tion by  a  city  corporation  to  recover  a 
special  tax  assessed  against  property  for  a 
street  improvement ;  and  as  by  express 
provision  of  the  statute  its  limitations 
apply  to  actions  brought  in  the  name  of 
the  State  or  for  its  benefit,  the  statute,  as 
it  would  clearly  run  against  the  State, 
runs  equally,  in  the  absence  of  special 
provision  to  the  contrary,  against  the 
public  and  municipal  corporations  of  the 
State.  St.  Louis  v.  Newman,  45  Mo.  138 
(1869).  The  statute  of  limitations  does 
not,  in  any  event,  begin  to  run  against 
the  inhabitants  of  a  town  until  they  are 
incorporated,  and  thus  capacitated  to  sue. 
Reilly  v.  Chouquette,  18  Mo.  220  (1853); 
Sims  V.  Chattanooga,  1  Lea  (Tenn. ),  694, 
approving  text.  It  seems  that  the  legis- 
lature may  require  a  municipal  subdivision 
of  the  State  to  pay  a  just  debt,  though 
barred  by  the  statute  of  limitations. 
Caldwell  County  v.  Harbert,  68  Tex.  321 ; 
see  ante,  chap.  iv.  as  to  extent  of  legislative 
power.  See  further  as  to  Limitations, 
post,  sees.  675,  815  note. 

A  city  permitting  a  street  which  had 
not  been  opened  to  be  partially  enclosed 
or  occupied  for  sixteen  years  by  the  owner 
of  abutting  property,  was  held  not  be  es- 
topped to  assert  its  ownership  in  the  land 
enclosed.  Solberg  v.  Decorah,  41  Iowa, 
601  (1875).  But  when  a  city  has  per- 
mitted a  party,  under  a  claim  of  right,  to 
occupy  for  thirty  years  land  granted  to  it 
for  a  street,  it  will  be  presumed  to  have 
abandoned  its  right  thereto.  Simplot  v. 
Dubuque,  49  Iowa,  630. 
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the  lapse  of  time  furnishes  no  defence  for  an  encroachment  on  a 
public  right,"  such  as  an  obstruction  on  a  street  or  a  public  square. 
The  view  of  the  court  is,  in  substance,  this  :  Streets  and  public 
squares  are  dedicated  or  acquired  for  the  public  use,  and  not  alone 
for  that  of  the  people  of  the  city,  the  corporation  being  the  mere 
trustee  for  the  public ;  that  erections  by  private  persons  on  property 
thus  dedicated  or  acquired,  cannot  be  authorized  by  the  original 
proprietor,  or  by  the  city  corporation,  and  can  be  authorized  only  by 
act  of  the  legislature ;  that  unauthorized  obstructions  and  erections 
thereon  are  public  nuisances,  and  may  be  prosecuted  by  indictment 
or  other  proceedings  on  behalf  of  the  public,  and  that  no  length  of 
time,  unless  there  be  a  limit  hy  statute,  will  legalize  a  public  nui- 
sance, or  bar  the  right  of  the  public  to  proceed  by  indictment  to 
abate  it;  and  that,  in  the  absence  of  a  grant  shown  from  a  competent 
source,  no  presumption  from  mere  lapse  of  time  can  be  made  to 
support  a  nuisance  which  is  an  encroachment  on  the  public  right. 
In  one  case  Mr.  Justice  Sergeant  forcibly  obser\'es  :  "  These  princi- 
ples pervade  the  laws  of  the  most  enlightened  nations,  as  well  as  our 
own  code,  and  are  essential  to  the  protection  of  public  rights,  which 
would  be  gradually  frittered  away  if  the  want  of  complaint  or  prose- 
cution gave  the  party  a  right.  Individuals  may  reasonably  be  held 
to  a  limited  period  to  enforce  their  rights  against  adverse  occupants, 
because  they  have  an  interest  sufficient  to  make  them  vigilant. 
But  in  public  rights  of  property  each  individual  feels  but  a  slight 
interest,  and  rather  tolerates  even  a  manifest  encroachment  than 
seeks  a  dispute  to  set  it  right."  ^ 

1  Per  Sergeant,  J.,   Commonwealth  v.  thorities."    lb.   259;  Rung  v.  Shoneber- 

Albnrger,  1  Whart.  (Pa.)  469,  488;  Sims  ger  (claim  of  ownership  in  public  square), 

V.  Chattanooga,  1  Lea  (Tenu.),  694,  ap-  2  Watts  (Pa.),  23  (1833).     This  position 

proving  text.     See,  also,  Commonwealth  was  adhered  to  in  Kopf  v.  Titter,  101  Pa. 

V.  McDonald  (indictment  for  "actual  ob-  St.  27,  where  the  right  of  the  municipality 

Btruction,"  &c. ),  16  Serg.  &  Rawle  (Pa.),  to  part  of  a  street,  which  had  been  fenced 

390    (1827)  ;    Barter    v.    Commonwealth  in  by  an  adjoining  owner  for  over  twenty- 

(ownership    of   wells  in    streets),  3    Pa.  one   years,   was   sustained.     As  to   title 

(Penr.  &  W.)  253  (1831).     In  this  case,  by  adverse   possession,  compare  with  re- 

(rifisan,  C.  J.,  remarks:  "The  title  of  the  marks   by  Gibson,   C.  J.,   above   quoted, 

corporation  [of  Lancaster]  to  the  soU  [of  Commonwealth  r.   Alburger    (indictment 

the  streets]  for  uses  that  conduce  to  the  for  erecting  church  in  Franklin   Square, 

public  enjoyment  and  convenience,  is  par-  Philadelphia),  1  "Whart.  (Pa.)  469  (1836); 

amount  and  exclusive  ;  and  no  private  oc-  Penny  Pot  Landing  Case,  16  Pa.  St.  79, 

cupancy,  for  whatever  time,  and  ichether  94,  citing  and  reaflSrmiug  the   foregoing 

adverse  or  by  permission,  can  vest  a  title  cases  ;  Philadelphia  v.  Phila.  &  R.  R.   R. 

inconsistent   with  it.      The   case   of  the  Co.,  58  Pa.  St.  253.     It  is  a  fair  deduc- 

Commonwealth  v.  McDonald,   by   which  tion  from  the  foregoing  cases,  that  a  pre- 

this   salutary  principle   has  been  conclu-  scriptive  right  to    maintain  an  encroach- 

sively  established,  is  founded  in  the  purest  ment  upon  the  public  streets  or  squares 

reason,  and  fortified  by  the  strongest  au-  cannot   be  set  up   as  against  the   public. 
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§  670  (531).    Same  subject.     Civil  Law  Doctrine.  —  In  Louiisiana, 
also,   it    is   considered,   that   streets,   levees,   commons,  or   public 


and  that,  as  against  the  public,  a  title  by 
adverse  possession  cannot  be  acc^uired  by 
individuals.  The  above-cited  cases  in 
Pennsylvania  were  approved  in  Burbank  v. 
Fay,  65  N.  Y.  57,  71  (1875).  As  to  pri- 
vate rights,  the  statute  of  limitations  runs, 
in  Pennsylvania,  against  municipal  cor- 
porations. Evans  v.  Erie  County,  66  Pa. 
St.  222.  This  case  holds  that  as  respects 
real  property  owned  by  a  municipal  cor- 
poration, the  statute  of  limitation  aj)plie8 
the  same  as  against  other  owners  of  private 
property. 

The  doctrine  that  a  right  to  a  portion 
of  a  public  street  may  be  acquired  as 
against  the  public  by  prescription  or  ad- 
verse possession,  was  rejected,  and  char- 
acterized "  eminently  disastrous  to  the 
public  interests,"  by  Whelpley,  J.,  in  Jer- 
sey City  V.  Morris  Canal  &  B.  Co.,  12  N.  J. 
Eq.  547,  561,  denying  the  correctness  of 
Knight  V.  Heaton,  22  Vt.  480,  and  similar 
cases,  which  hold  that  the  enclosure  and 
occupation  of  lands  within  the  limits  of 
a  highway  for  twenty  years,  under  a  claim 
of  right,  make  title  in  the  occupier  by 
prescription  as  against  the  public.  Smith 
V.  State,  23  N.  J.  L.  712  (1852).  In 
Manko  v.  Chambersburgh,  25  N.  J.  Eq. 
168,  the  court  refused  under  the  circum- 
stances to  dissolve  an  injunction  to  restrain 
the  municipal  authorities  from  removing 
a  building  alleged  to  encroach  upon  the 
street,  on  which  it  had  been  erected  under 
a  claim  of  right  on  a  line  on  which  for 
thirteen  years  numerous  other  houses  had 
been  built.  It  was  held  in  Simmons  v. 
Cornell,  1  R.  I.  519,  that  no  adverse 
possession  and  use  of  a  portion  of  a  high- 
way by  individuals,  however  long,  would 
give  a  title  as  against  the  State  or  the 
public,  as  the  statute  of  limitations  does 
not  run  against  them,  because  the  adverse 
claim  could  never  have  had  a  legal  com- 
mencement. But  see  Beardslee  v.  Frencli, 
7  Conn.  125,  where  an  entire  non-user  for 
ninety  years  of  the  whole  way,  and  an 
exclusive  possession  by  an  individual,  was 
held  to  extinguish  the  right  of  the  public. 
Litchfield  v.  Wilmot,  2  Root  (Conn.),  288. 
A  street  when  dedicated  was  eighty  feet  in 
width,  and  subsequently,  under  proceed- 


ings void  in  law,  twenty  feet  were  vacated, 
leaving  the  street  sixty  feet  wide,  to  wliich 
width  only  did  the  municipal  authorities 
work  it,  and  adjacent  lot-owners  improved 
with  reference  to  its  being  a  sixty-feet 
street.  It  was  the  opinion  of  the  Chief 
Justice  that  the  city,  acting  under  the 
mistake  of  supposing  the  proceedings  to 
vacate  to  be  binding  upon  it,  was  not 
thereby  estopped  to  insist  that  the  street 
was  eighty  feet  wide.  Jersey  City  v.  State, 
30  N.  J.  L.  521  (1863)  ;  Cross  v.  Morris- 
town,  18  N.  J.  Eq.  305  (1867).  The 
reader  will  find  a  review  of  some  of  the 
more  important  decisions  on  the  subject  of 
prescriptive  rights  as  against  the  public, 
in  the  able  and  learned  opinion  of  Mr. 
Commissioner  Dwight  in  Burbank  v.  Fay, 
65  N.  Y.  57  (1875).  The  conclusions  ar- 
rived at  are  that,  as  the  theory  of  prescrip- 
tion rests  upon  a  supposed  grant,  no  grant 
can  be  presumed  where  the  grant  would 
be  unlawful  or  in  violation  of  law  ;  and 
that  no  length  of  user  can  confer  a  right 
contrary  to  the  provisions  of  a  statute. 
"Where  no  express  grant  can  be  allowed 
the  law  will  not  resort  to  the  fiction  of  an 
implied  grant  so  as  to  create  a  prescriptive 
right.  If  it  would,  the  whole  policy  of 
the  prohibitory  statute  might  be  subverted 
by  the  supineness  or  wilful  frauds  of  public 
officers.  This  doctrine  is  clearly  main- 
tained by  the  following  authorities  :  Staf- 
fordshire Canal  Nav.  v.  Propr.  Birmingham 
Nav.,  Law  Rep.  1  E.  &  I.  Appeals,  254 
(1866)  ;  Rochdale  Canal  Co.  v.  Radcliffe, 
18  Q.  B.  287  ;  Elwell  v.  Prop.  Birming- 
ham Canal  Nav.,  3  H.  of  Lords  Cases, 
812  ;  Grand  Surrey  Canal  Co.  v.  Hall,  1 
M.  &  G.  392." 

Mr.  Digby  maintains  with  force  and 
apparent  correctness,  that  the  doctrine  of 
the  English  law,  that  all  prescriptive  rights 
must  be  such  as  could  have  originated  in 
a  valid  grant,  has  arisen  from  false  his- 
torical notions,  and  is  in  reality  a  legal 
fiction.  Digby  Hist.  Law  of  Real  Prop., 
chap.  iii.  sec.  2,  note,  p.  156. 

The  constant  and  exclusive  use  by  a 
railroad  company  of  part  of  a  street  of  a 
town,  as  and  for  a  right  of  way,  cannot  in 
any  time  ripen  into  an  absolute  ownership 
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grounds,  &c.,  are  lands  which  are  out  of  commerce,  incapable  of  being 
alienated,  and  must  ever  remain  free  to  the  public.  It  is,  therefore, 
held,  that  no  silence  or  length  of  time  can  deprive  a  public  corpora- 
tion of  its  power  over  public  places  ;  that  its  inaction  may  give  an 
occupier  an  estate  at  sufferance,  but  nothing  more ;  and  that  inas- 
much as  such  property  is  not  susceptible  of  alienation  by  the  cor- 
poration, no  prescriptive  or  adverse  right  thereto  can  be  acquired, 
since  prescription  presupposes  a  title  fairly  acquired,  but  not  now 
capable  of  proofs 

§  671  (532).  statutes  of  liimitation  held  Inapplicable.  —  In  Illi- 
nois, where  the  statute  of  limitations  protects  an  actual  possession 
of  lands,  under  a  bona  fide  claim  or  color  of  title,  for  seven  years,  to 
the  extent  and  according  to  the  purport  of  the  possessor's  paper 
title,  it  is  held  that  this  statute  does  not  apply  to  a  suit  brought  by 
a  municipal  corporation  to  recover  possession  of  property  which  was 
dedicated  to  it  for  the  use  of  the  public,  since  the  corporation  has 
no  power  to  alien  or  dispose  of  the  property,  and  hence  there  could 
be  no  paper  title  to  be  protected  such  as  the  statute  contemplated. 
"WTiether  an  adverse  possession  for  twenty  years  would  defeat  an 
action  by  the  corporation,  no  opinion  was  given.^    As  an  incorpo- 

of  such  part.     Indianapolis,  P.  &  C.  K.  R.  Jersey  City  r.  Morris  Canal  &  B.  Co.,  12 

Co.  V.  Ross,  47  Ind.  25  (1874).  N.  J.  Eq.  547;  Manko  r.  Chambersburgh, 

1  New   Orleans  v.    Magnon,  4  Martin  25  N.  J.  Eq.  168  ;  Fox  r.  Hart,  11  Ohio, 

(La.),    2    (1815)  ;  s.  p.    New   Orleans  v.  414  ;  Rowan's  Ex.  v.  Portland,  8  B.  Mon. 

Maggioli,    4   La.    An.    73   (1849).      Text  (Ky.)     232,     259  ;     Georgetown     Street 

cited  and  approved  :  Sims  v.  Chattanooga,  Comm'rs  r.  Taylor,  2  Bay  (S.  C),  2S2  ; 

1  Lea  (Tenn.),  694;  Ingram  r.  Police  Jury,  Galveston    v.     Menard,     23    Tex.    349; 

20  La.    An.   226   (1868).     It  may  be  ob-  Onstott  v.  Murray,  22  Iowa,  457    McFar- 

served  that  in  neither  of  these  cases  did  lane  v.  Kerr,  10  Bosw.  (N.  Y.)  249  ;  Kel- 

the  defendants  show  a  state  of  facts  of  logg  r.  Thompson,  66  N.  Y.  88  (1876); 

which  adverse  possession  could  be  fairly  Litchfield  r.  W'ilmot,  2  Root  (Conn.),  288; 

predicated,   or  in  which  a  right  or  title  State  r.  Pettis,  7  Rich.  (S.  C)  Law,  390  ; 

could  be  fairly  acquired.     See,  also,  Dela-  Memphis  c.  Lenore,  6  Coldw.  (Tenn.)  412; 

bigarre  r.  Second  Municipality,  3  La.  An.  Bowen   r.    Team,   6   Rich.  298 ;  Pella  «. 

230,  237  ;  Shreveport  v.  Walpole,  22  La.  Scholte,  21  Iowa,  283  ;  Brooks  v.  Riding, 

An.  526  (1870).     Acts  of  city  authorities,  46  Ind.  19  (1874). 

in  ignorance  of  its  rights,  and  prejudicial  Mere  non-user  of  an  easement  acquired 

to  those  rights  with  respect  to  streets  and  in  real  property  by  a  city  —  in  this  case 

commons,  are  not  binding  upon  the  corpora-  by  condemnation  for  public  use  —  will  not 

tion.    Lewis  r.  San  Antonio  (Exidos  grant  extinguish   the  right    to  the  use.       An 

for  pasturage,   &c.),    7   Tex.  288  (1851)  ;  abandonment  oi  a  right  so  acquired  can 

New   Orleans  v.    United  States,   10   Pet.  only  be  established  by  proving  acts  of  a 

734 ;  Plaquemines  Par.  Pol.  Jury  v.  Foul-  conclusive  character,  such  as  show  an  m- 

houze,  30  La,  An.  64,  approving  text.  teniion  to  abandon  the  use.     Curran  v. 

As   to  title   against  the  public,   or  a  Louisville,  88  Ky.  628. 
municipal   corporation,  by  adverse  posses-         '  Alton  r,  Illinois  Transportation  Co., 

gion,  see,   further,   1  Domat,   492  ;  Hen-  12  111,  60,     Approved,  Chicago  v.  Wright, 

shaw  V.  Hunting,  1  Gray  (Mass,),  203;  69  IlL  327(1873);  Tumey  r.  Chamberlain 
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rated  town  or  city  holds  the  title  to  its  streets  and  alleys  for  the  use 
of  the  public,  and  has  no  rightful  authority  to  grant  the  streets  for 
any  purpose  inconsistent  with  the  public  use,  it  follows  that  an 
individual  cannot  acquire  a  prescriptive  right  therein  for  any  pri- 
vate use.^ 

§  672.  Prescriptive  Right  of  Lateral  Support  of  Soil.  — In  Georgia 
the  principle  that  the  owner  of  a  building  erected  on  the  line  of  his 
lot  may,  by  lapse  of  time,  acquire  a  prescriptive  right  to  the  lateral 
support  of  the  adjacent  soil  does  not  exist,  especially  against  a  public 
or  municipal  corporation  in  respect  of  its  streets.^ 

§  673.  Laches ;  Limitation  ;  Distinction  asserted  between  State 
and  Municipality,  —  In  the  case  cited  in  the  note,  the  court  observed 
that  "  the  reason  sometimes  assigned  why  no  laches  shall  be  imputed 
to  the  king,  is  that  he  is  continually  busied  for  the  public  good,  and 
has  not  leisure  to  assert  his  right  within  the  period  limited  to  subjects. 
A  better  reason  is  the  great  public  policy  of  preserving  public  rights 
and  property  from  damage  and  loss  through  the  negligence  of  public 
officers.  This  reason  certainly  is  equally  if  not  more  cogent  in  a 
representative  government  where  the  power  of  the  people  is  delegated 
to  others,  and  must  be  exercised  by  them  if  exercised  at  all ;  and  ac- 
cordingly the  principle  is  held  to  have  been  transferred  to  the  sover- 
eign people  of  this  country  when  they  succeeded  to  the  rights  of  the 
king  of  Great  Britain  and  formed  independent  governments  within 
the  respective  States.  This  principle  we  approve,  and  regard  the 
exemption  from  the  effect  of  limitation  statutes  as  essential  to  the 
well-being  of  the  government  of  the  States  ;  but  this  exemption  be- 
longs and  appertains  to  sovereignty  alone.  The  reason  for  it  is  very 
apparent.  If  the  statutes  of  limitation  would  run  against  the  State, 
her  public  lands,  if  she  had  any,  would  be  liable  to  be  taken  posses- 
sion of  by  squatters,  who  would  hold  them  for  the  time  required  by 
the  statute  and  defy  the  State  ;  and  the  State  in  that  portion  being 
sparsely  populated,  there  would  be  few  or  none  to  complain,  as  it 
would  be  the  cheapest  way  to  obtain  lands  from  the  State.  The 
highways  of  the  State  would  be  liable  to  be  impaired  or  destroyed 
by  encroachments,  and  the  country  not  being  thickly  settled,  and 
the  neighbors  all  acquainted  with  each  other,  and  the  State  officers 
being  remote  from  these  highways,  there  would  perhaps  be  little 
complaint.     But  in  a  city  or  town,  where  so  many  people  are  to 

(as  to  adverse  possession),   15   111.    271.  ^  Quincy  v.  Jones,  76  111.  231  (1875). 

Text  approved,  Sims»,  Chattanooga,  2  Lea         ^  Mitchell  v.  Rome,  49  Ga.  19  (1873). 
(Tenn.),  694. 
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suffer  inconveniences  by  such  encroachments,  and  the  officers  of  the 
city  or  town  are  on  the  spot,  such  encroachments  are  not  apt  to  be 
tolerated  for  a  long  period,  and  they  would  be  less  likely  to  be  toler- 
ated if  it  was  known  that  an  uninterrupted  possession  of  a  street, 
alley,  or  square  would,  in  a  certain  number  of  years,  give  title  to 
the  occupier."  ^ 

§  674.  Same  subject.  Conflicting  Views.  —  In  the  same  case  it  is 
also  said  that  the  courts  of  Pennsylvania,  Xew  Jersey,  Rhode  Island, 
and  Louisiana  have  held  that  the  maxim  Nullum,  tempus  occurrit 
regi  is  not  restricted  in  its  application  to  sovereignty,  and  that  it  ap- 
plies to  municipal  corporations  as  trustees  of  the  rights  of  the  pub- 
lic.^ On  the  other  hand,  the  courts  of  Vermont,  Massachusetts, 
New  York,  Connecticut,  Maryland,  Virginia,  North  Carolina,  South 
Carolina,  Mississippi,  Texas,  Missouri,  Kentucky,  Ohio,  Illinois,  and 
Iowa  have  restricted  the  application  of  the  maxim  to  sovereignty 
alone,  and  most  of  them  have  held  in  cases  requiring  the  decision 
that  municipal  corporations,  like  natural  persons,  are  subject  to  the 
statutes  of  limitation,^ 

§  675  (533).  Same  subject ;  The  Author's  View  and  Suggestions  as 
to  the  True  Doctrine.  —  Upon  consideration,  it  will,  perhaps,  appear 
that  the  following  view  is  correct :  Municipal  corporations,  as  we  have 
seen,  have,  in  some  respects,  a  double  character,  —  one  public,  the 
other  (by  way  of  distinction)  private.  As  respects  property  not  held 
for  public  use,  or  upon  public  trusts,  and  as  respects  contracts  and 
rights  of  a  private  nature,  there  is  no  reason  why  such  corporations 

1  Wheeling  v.  Campbell,  12  "W,  Va.  36,  {S.  C.)  298  ;  Galveston  r .  Menard,  23  Tex. 

-  Ih.  ;  Cross  v.  Morristown,  18  N.  J.  349  ;  Kowan's  Ex.  r.  Portland,  8  B.  Mon. 
Eq.  311  ;  Jersey  City  v.  State,  30  N.  J.  L,  (Ky.)  232  ;  Dudley  r.  Frankfort  Trs.,  12 
521  ;  Simmons  v.  Cornell,  1  R,  I.  519;  B.  Mon.  (Ky.)  610;  Alves'  Ex.  v.  Hen- 
Philadelphia  V.  Phila.  &  Read,  R.  R.,  58  derson,  16  B.  Mon.  (Ky.)  131  ;  Clements 
Pa.  St,  253,  263  ;  Commonwealth  v.  Mc-  v.  Anderson,  46  Miss.  581  ;  St.  Charles 
Donald,  16  S.  &  R.  (Pa.)  401 ;  Rung  v.  County  v.  Powell,  22  3Io.  525  ;  School 
Shoneberger,  2  Watts  (Pa.),  23  ;  Jersey  Directors  v.  Goerges,  50  Mo.  194  ;  Cincin- 
City  V.  Monis  Canal  &  B.  Co.,  12  N.  J.  nati  ».  Evans,  5  Ohio  St.  594  ;  Lane  v. 
Eq.  561 ;  New  Orleans  v.  Magnon,  4  Mar-  Kennedy,  13  Ohio  St.  42  ;  Oxford  Town- 
tin  (La. ),  1.  ship  V.  Columbia,  38  Ohio  St.  87  ;  Forsyth 

'  Wheeling  r.  Campbell,  *upra;  Kelly's  v.  Wheeling,  19  W.  Va.  318;  Peoria  r. 

Lessee  r.  Greenfield,  2  Har.  &  M.  (Md.)  Johnston,  56  111.  45  ;  Ch.  R,  I,  &  P.  R.  R. 

138  ;    Knight    v.    Heaton,    22   Yt.    480  ;  v.  Joliet,  79  111.  40 ;  Richmond  v.  Poe,  24 

Varickt;.  New  York,  4  Johns,  Ch.  (N.  Y. )  Gratt.  (Ya.)  149  ;  Levasser  v.  Washburn, 

53  ;  Inhabitants  of  Litchfield  v.  Wilmot,  11  Gratt   (Ya.)  572;  Pella  v.  Scholte,  24 

2  Root  (Conn.),  288;  Armstrong  p.  Dalton,  Iowa,   283;  Burlington  v.   Burlington  & 

4  Dev.    (N.  C.)   568  ;  State   v.  Pettis,  7  M.  R.  Co.,  41  Iowa,  134  ;  see  ante,  sees. 

Rich.  (S.  C.)  390;  Bowenr.  Team,  6  Rich.  562,  note,  668,  669;  po^,  sec.  815,  note. 
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should  not  fall  within  limitation  statutes,  and  be  affected  by  them. 
For  example,  in  an  action  on  contract  or  for  tort,  a  municipal  cor- 
poration may  plead  or  have  pleaded  against  it  the  statute  of  limi- 
tations.^ But  such  a  corporation  does  not  own  and  cannot  alien 
public  streets  or  places,  and  no  mere  laches  on  its  part  or  on  that 
of  its  officers  can  defeat  the  right  of  the  public  thereto ;  yet  there 
may  grow  up,  in  consequence,  private  rights  of  more  persuasive 
force  in  the  particular  case  than  those  of  the  public.  It  will,  per- 
haps, be  found,  that  cases  sometimes  arise  of  such  a  character  that 
justice  requires  that  an  equitable  estoppel  shall  be  asserted  even 
against  the  public,  but  if  so,  such  cases  will  form  a  law  unto  them- 
selves, and  do  not  fall  within  the  legal  operation  of  limitation  enact- 
ments. The  author  cannot  assent  to  the  doctrine  that,  as  respects 
public  rights,  municipal  corporations  are  impliedly  within  ordinary 
limitation  statutes.'^  It  is  unsafe  to  recognize  such  a  principle.  But 
there  is  no  danger  in  recognizing  the  principle  of  an  estoppel  in  pais 
as  applicable  to  exceptional  cases,  since  this  leaves  the  courts  to 
decide  the  question,  not  by  the  mere  lapse  of  time,  but  upon  all  the 
circumstances  of  the  case  to  hold  the  public  estopped  or  not,  as  right 
and  justice  may  require.^ 


1  Powers  V.  Council  Bluffs,  45  Iowa, 
Go  2  (1877).  Where  the  defendant,  a  city, 
had  constructed  a  ditch  along  a  street  by 
jtlaintiffs  property  in  such  a  negligent 
and  unskilful  manner  that  his  property 
was  injured  thereby,  it  was  held  that  the 
right  of  action  was  barred  in  five  years 
from  the  time  when  the  injury  to  the 
property  began.  Ih.  ;  Strosser  v.  Fort 
Wayne,  100  Ind.  443  ;  Siniplotu  Chicago, 
M.  &  St.  P.  Ry.  Co.,  16  Fed.  Rep.  850  ; 
School  Directors  v.  School  Directors,  105 
111.  653  ;  Piatt  County  v.  Goodell,  97  111. 
84  ;  People  v.  Oran,  121  111.  650  (an  action 
by  a  town,  from  which  territory  was  taken, 
against  the  town  to  which  it  was  added,  to 
compel  a  contribution  to  the  payment  of 
indebtedness,  it  being  held  that  the  statute 
of  limitation  could  be  pleaded  in  bar).  A 
charter  provision  that  no  action  for  dam- 
ages, of  any  character  whatever,  to  either 
person  or  property,  shall  be  instituted 
against  the  city  unless  within  six  months 
after  the  cause  of  action  accrues,  held  not 
to  be  unconstitutional  for  being  an  attempt 
to  confer  a  special  privilege  upon  a  city. 
Preston  v.  Louisville,  84  Ky.  118.  Where, 
by  statutory  provision,  no  action  can  be 
brought  against  a  city  to  recover  or  enforce 


a  claim  until  the  expiration  of  a  specified 
time  after  the  claim  shall  have  been  pre- 
sented to  it,  the  requirement  is  a  condition 
precedent  to  the  institution  of  an  action, 
and  compliance  with  it  must  be  alleged. 
Reining  v.  Buffalo,  102  N.  Y.  308. 

2  Text  "adopted  "  in  District  of  Colum. 
bia  V.  Washington  &  G.  R.  R.  Co.,  1 
Mackey,  361  ;  "approved,"  SimsT.  Frank- 
fort, 79  Ind.  446,  and  Vicksburg  v.  Mar- 
shall, 59  Miss.  563. 

8  Consult  on  this  subject :  Chicago  & 
N.  W.  R.  R.  Co.  V.  Elgin,  91  111.  251  ; 
Chicago,  R.  I.  &  P.  R.  R.  Co.  r.  Joliet, 
79  111.  25  ;  Ramsay  v.  Clinton  Co.,  92  111. 
225  ;  Logan  Co.  v.  Lincoln,  81  111.  156  ; 
Leroy  v.  Springfield,  81  111.  114  ;  Brooks 
V.  Riding,  46  Ind.  15  (1874),  where  the 
subject  is  well  discussed  by  Bvskirk,  J.  ; 
Simplot  V.  Dubuque,  49  Iowa,  630  ;  Quincy 
V.  C,  B.  &  Q.  R.  R.,  92  111.  21  ;  Sims  v. 
Chattanooga,  2  Lea  (Tenn.),  694  ;  Cheek 
V.  Aurora,  92  Ind.  107  ;  Sims  v.  Frank- 
fort, 79  Ind.  446  ;  Greene  County  Comni'rs 
V.  Huff",  91  Ind.  333  ;  Waterloo  v.  Union 
Mill  Co.,  72  Iowa,  437  ;  Elliott  v.  Wil- 
liamson,  11  Lea  (Tenn.),  38  ;  Piatt  County 
V.  Goodell,  97  111.  84.  In  Brooks  v.  Riding, 
supra,  Buskirk,  J.,  says,  "  Where  the  lines 
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The  Establishment  and  Control  of  Ordinary  Highways  and  Boads 
vjithin  Municipal  Limits. 

§  676  (534).  Ordinary  Highvrays  as  distinguished  from  Streets, 
within  the  limits  of  an  Incorporated  Place.  —  Throughout  the 
United  States,  township,  county,  or  other  local  authorities  have 
the  general  control  and  supervision  over  the  ordinary  public  high- 
ways, while  in  incorporated  towns  and  cities  this  power,  as  respects 
streets,  is  usually  conferred  upon  the  corporate  authorities.  When 
the  jurisdiction  and  power  in  the  one  is  excluded  by  the  charters 
of  the  other,  has  given  rise  to  nice  and  difficult  questions  of  con- 
struction, depending  upon  the  supposed  intention  of  the  legislature, 
to  be  gathered  from  the  whole  course  of  legislation  on  the  subject 
in  the  particular  State,  and  with  reference  to  the  particular  muni- 
cipality.^ A  few  illustrations,  drawn  from  actual  decisions,  may  be 
useful ;  and  first,  of  cases  where  it  has  been  held  that  the  municipal 
authority  was  exclusive  of  the  authority  conferred  upon  other  officers 
or  tribunals  by  the  general  statutes. 

§  677  (535).  Same  subject.  —  In  Tennessee  it  was  held,  in  an 
early  case,  that  the  county  court  had  no  power  to  lay  ofif  roads 
through  incorporated  towns :  Because,  1.  The  act  of  assembly  au- 
thorizing them  to  lay  ofif  such  roads  within  a  county  as  they  shall 
deem  proper  does  not  literally  extend  to  streets.  2.  Every  town  sup- 
poses tlie  existence  of  lots  and  streets,  and  its  erection  into  a  town  by 
the  legislature  creates  a  state  of  private  interest  distinct  from  the 
body  of  the  county,  and  this  should  be  regulated  by  the  townspeople. 

of  a  street  have  been   practically   estab-  case  under  examination,  that  the  owners 

lished  by  the  occupancy  and  improvements  or  occupants  of  any  other  lot  on  the  line 

of  the  lots  bordering  ujwn  it,  and  the  city  of  the  street,  upon  which  the  lot  in  ques- 

authorities  have  recognised  the   correct-  tion  was  sitnatetl,  had  extended  it  so  as  to 

ness  of  the  lines  so  established  by  permit-  occupy  any  portion  of  the  street.     It  only 

ting  the  owners  to  so  occupy  and  improve  appears  that  the  city  authorities  had  sim- 

their  property,  and  have  acquiesced  in  it  ply  permitted  the  occupant  of  the  lot  in 

for  a  considerable  length  of  time,  and  to  question  to  occupy  a  small  portion  of  the 

such  an  extent  that  to  change  the  lines  street  not  then  needed  by  the  public.     In 

would  work  great  wrong  to  the  owners  and  our  opinion,  the  inclosure  and  occupation 

disturb  long-established  lines  and  posses-  of  the  five  feet  of  the  street  by  Brooks  and 

sion,  the  city  or  public  authorities  would  those   under    whom   he    claims    did  not 

undoubtedly  be  estopped  from  disturbing  destroy  the  rights  of  the  public  in  such 

the   lines   so   practically   established,    al-  strip  of  ground  and  vest  the  title  thereto 

though  an  accurate  survey  should  show  in  him  or  those  through  whom  he  derived 

that  they  were   wrong  according  to  the  his  title." 

plat,   and  that  the  lots  as  occupied  ex-  ^  State   r.   Putnam   Co.   Comm'rs,    23 

tended  into  the  street  as  originally  estab-  Fla.  632  (1887),  citing  text, 
lished.     But  it  does  not  appear,  in  the 
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3.  The  magistrates  composing  the  county  court  are  from  the  country, 
at  least  most  of  them,  and  consequently  cannot  be  expected  to 
know  the  interest  of  the  corporation,  and  if  they  did  they  might  feel 
inimical  to  it.^  So,  by  statute  in  Texas,  the  counties  had  general 
authority  to  keep  in  repair  the  public  highways  therein,  and  an 
incorporated  town,  by  its  charter,  had  the  right  to  improve  its  streets 
and  alleys ;  and  the  question  arose,  whether  the  county  or  town 
authorities  had  power  to  keep  in  repair  streets  or  highways  within 
the  corporate  limits  of  the  town.  The  court,  to  prevent  conflict  of 
jurisdiction,  held  that  the  town  had  exclusive  control  of  the  streets 
and  highways  therein.^  So  it  is  held  in  Indiana,  that  the  general 
statutes  of  the  State  in  relation  to  "  public  highways  "  do  not  apply 
to  the  streets  and  alleys  of  an  incorporated  town  or  city.^ 

§  678  (536).  Same  subject.  General  Law  and  Special  Charter  Pro- 
visions construed.  —  On  the  principle  of  the  foregoing  cases,  it  is 
held  that  a  general  State  laio,  authorizing  counties  and  townships  to 
impose  the  burden  of  road  labor  only  on  persons  between  twenty- 
one  and  fifty  years  of  age,  does  not  limit  the  express  charter  power  of  a 
city  to  impose  such  burden  upon  all  persons  over  twenty-one  years 


^  Cowan's  Case,  1  Overton  (Tenn.), 
311  (1808).  "  A  highway  is  not  a  street, 
either  technically  or  in  common  parlance  ; 
so  judicially  settled."  Indianapolis  v. 
Croas,  7  Ind.  9  ;  Lafayette  v.  Jenners,  10 
lb.  74,  79.  But  a  street  is  of  course  a 
highway,  in  the  sense  that  it  is  free  for 
every  person  to  use  it  for  the  purpose  of 
travel,  conforming,  of  course,  to  all  proper 
police  regulations  ;  and  the  right  of  pas- 
sage is  one  which  the  municipal  authori- 
ties cannot  abridge  or  deny.  Bell  v. 
Foutch,  21  Iowa,  119,  131  (1866)  ;  Bar- 
rett V.  Brooks,  lb.  144  ;  St.  Charles  v. 
Nolle,  51  Mo.  122  (1872);  People  v.  Chi- 
cago &  N.  W.  Ey.  Co.,  118  111.  520. 

Public  roads  and  streets  are  distinct 
thoroughfares,  managed  and  controlled  by 
distinct  municipal  authorities,  and  a  stat- 
ute punishing  a  purpresture  of  the  one 
will  not  be  extended  to  the  other,  in  the 
absence  of  any  words  in  the  statute  show- 
ing that  such  other  was  intended  to  be 
included.  Clark  v.  Commonwealth,  14 
Bush  (Ky.),  166  (1878). 

2  State  V.  Jones,  18  Tex.  874  (1857). 

8  Indianapolis  v.  Croas,  7  Ind.  9  (1855). 
So,  in  New  Jersey,  it  is  held  that  the  gen- 


eral road  acts  of  the  State  do  not  apply  to 
incorporated  places  having  special  power 
to  regulate  and  improve  streets.  Cross 
17.  Morristown,  18  N.  J.  Eq.  305  ;  State 
V.  Morristown,  33  N.  J.  Law,  57.  A 
similar  ruling  has  been  made  in  Kentucky. 
Clark  V.  Commonwealth,  14  Bush.  166, 
Where,  upon  the  incorporation  of  a  city, 
it  was  given  control  over  the  public  high- 
ways within  its  limits,  to  the  exclusion  of 
the  county,  and  the  charter,  in  a  provision 
relating  to  obstructions,  enumerated  *'  pub- 
lic highways,  streets,  &c.,"  thus  recogniz- 
ing the  two  classes  of  ways,  it  was  held 
that  the  transfer  of  control  did  not  change 
the  highway  into  a  street  so  as  to  make 
abutting  owners  liable  for  assessments  for 
improving  it  as  a  street  by  paving,  grad- 
ing, &c.  Heiplev.  East  Portland,  13  Greg. 
97.  But  in  Illinois  a  highway  or  public 
road  becomes  a  street  when  a  town  is  in- 
corporated covering  territory  which  in- 
cludes it,  and  the  rights  and  obligations 
of  the  town  and  of  the  public  are  the  same 
as  if  it  had  been  laid  out  by  the  town 
after  its  iTicorporation.  Palatine  ».  Kreu- 
ger,  121  m.  72. 
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of  age,  and  hence  it  may  require  persons  over  fifty  years  of  age 
to  perform  road  labor.^ 

§679(537).  Same  subject. — On  the  other  hand,  povrer,  by 
charter,  conferred  upon  a  city  to  lay  out  new  highways,  and  to 
alter,  enlarge,  and  extend  highways  within  its  limits,  was  held  not 
to  divest  by  implication  or  implied  repeal  the  jurisdiction  of  the 
county  court  over  the  same  subject  given  by  general  statutes.^  So 
it  is  held,  in  Ohio,  that  general  powers  being  conferred  upon  the 
commissioners  of  the  county  to  lay  out  and  establish  roads  within 
the  limits  of  the  county,  they  are  thereby  authorized,  unless  their 
authority  is  especially  restricted  in  the  acts  of  incorporation,  to 
lay  out  and  establish  county  roads,  whose  termini  are  wholly  within, 
or  which  run  through,  an  incorporated  town  or  city,  —  these  corpora- 
tions, unless  expressly  exempted,  being  subject  to  the  operation 
and  control  of  the  general  laws  of  the  State.^ 


1  Fox  V.  Rockford,  38  111.  451  (1865). 
See  O'Kane  v.  Treat,  25  111.  557,  as  to 
exemption  of  cities  under  charters  from 
road  taxes  levied  by  township  and  county 
authorities.  In  general,  the  jurisdiction 
of  a  city  or  town  over  its  streets  is  exclu- 
sive, as  to  road  labor,  of  the  general  laws 
of  the  State  relating  to  public  or  county 
roads.  lb. ;  Ottawa  v.  Walker,  21  111.  605. 

Road  labor  may  be  constitutionally  im- 
posed by  statute  unless  the  power  of  the 
legislature  be  specially  limited.  Sawyer 
V.  Alton,  4  111.  130  ;  Skinner's  Ex.  v. 
Hutton,  33  Mo.  244.  See  chapter  on 
Taxation,  post. 

Until  the  town  the  plat  of  which  is  re- 
corded becomes  incorporated,  the  streets 
are  under  the  control  of  the  county  au- 
thorities, who  cannot  enlarge  or  diminish 
their  width,  but  may  direct  how  much 
thereof  shall  be  worked  or  improved. 
Waugh  V.  Leech,  28  111.  488  (1862). 
Streets  need  not  be  recorded  in  the  county 
records.     Townsend  v.  Hoyle,  20  Conn.  1. 

Free  and  toll  bridges:  Unless  author- 
ized by  statute,  a  county  cannot  use 
county  funds  to  aid  in  the  construction  of 
toll  bridges,  or  to  aid  a  private  individual 
in  the  construction  of  a  free  bridge.  Col- 
ton  t'.  Hanchett,  13  111.  615  (1852);  Clark 
V.  Des  Moines,  19  Iowa,  198.  In  Iowa, 
counties  have  been  held,  under  the  legisla- 
tion of  that  State,  to  have  power  to  aid  in 
the  construction  of  /rec  bridges,  erected 


with  the  sanction  of  the  proper  municipal 
authorities,  for  public  use,  upon  public 
lines  of  travel,  within  incorporated  towns 
or  cities.  Bell  v.  Foutch  et  al.,  21  Iowa, 
119  (1866)  ;  Barrett  v.  Brooks,  lb.  144  ; 
see  ante,  chap.  xiv. 

Eights  of  city  as  the  purchaser  of  a  toll 
bridge,  and  particularly  as  to  the  right  to 
replace  old  bridge  by  a  new  one.  Scott  v. 
Des  Moines,  34  Iowa,  552. 

As  to  liability  in  Iowa  of  county  for 
defective  bridges  within  city  limits.  Mc- 
CuUom  V.  Black  Hawk  County,  21  Iowa, 
409.  A  city  was  held  not  to  be  exempt 
from  liability  in  respect  of  a  defective  cul- 
vert built  by  it  in  one  of  the  streets  of  the 
city,  by  reason  of  the  culvert  having  been 
paid  for  by  money  appiopriated  by  the 
county.  Van  Pelt  v.  Davenport,  42  Iowa, 
308  (1875);  s.  c.  20  Am.  Rep.  622;  post, 
chap,  xxiii. 

2  Norwich  v.  Story,. 25  Conn.  44  (1856). 
Duty  of  repair  held  to  rest  on  the  toivn, 
and  not  the  city,  the  former  being  made 
liable  by  statute,  and  the  latter  not. 
Guthrie  v.  New  Haven,  31  Conn.  308. 

As  to  right  of  city  to  recover  a  street 
from  an  incorporated  turnpike  company 
after  the  expiration  of  its  charter,  see  St. 
Clair  County  Tump.  Co.  v.  Illinois,  96  U. 
S.  63  (1877). 

8  Wells  V.  McLaughlin,  17  Ohio,  99  ; 
Butman  j;.  Fowler,  lb.  101  (1848);  Swan's 
Ohio  Stat.  796.  Municipal  charter  held  not 
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Power  of  the  Municipality  over  Streets  and  Their  Uses. 

§  680  (538).  Extent  of  Power  over  Streets. — As  the  highways 
of  a  State,  including  streets  in  cities,  are  under  the  paramount  and 
primary  control  of  the  legislature,  and  as  all  municipal  powers  are 
derived  from  the  legislature,  it  follows  that  the  authority  of  muni- 
cipalities over  streets,  and  the  uses  to  which  they  may  be  put, 
depends  entirely  upon  their  charters  or  the  legislative  enactments 
applicable  to  them.^  It  is  usual  in  this  country  for  the  legislature 
to  confer  upon  municipal  corporations  very  extensive  powers  in 
respect  to  streets  and  public  ways  within  their  limits,  and  the  uses 
to  which  they  may  be  appropriated.^  This  will  be  illustrated 
everywhere  throughout  the  present  chapter.  The  authority  to  open, 
care  for,  regulate,  and  improve  streets,  taken  in  connection  with 
the  other  powers  usually  granted,  gives  to  municipal  corporations 
all  needed  authority  to  keep  the  streets  free  from  obstructions,  and 
to  prevent   improper   use,   and   to   pass   ordinances   to   this   end.^ 

Mich.  333.  See  Regina  v.  Cottle,  3  Eng. 
Law  &  Eq.  474  ;  post,  sec.  723. 

^  Text  approved.  Grand  Eapids  Elec- 
tric L.  &  P.  Co.  V.  Grand  Rapids  Edison, 
&c.,  Co.,  33  Fed.  Rep.  659  ;  Denver  Circle 
R.  Co.  V.  Nestor,  10  Col.  403. 

2  This  section  quoted  by  Hunt,  J.,  and 
its  doctrines  applied  in  Barnes  v.  District 
of  Columbia,  91  U.  S.  540  (1875). 

A  citj'-  holds  its  streets  in  trust  for  the 
public,  and  has  no  power  to  divest  itself 
of  control  thereof.  (Ante,  sec.  97.)  An 
ordinance  setting  apart  a  street  for  a 
pleasure-way,  and  attempting  to  give  the 
park  commissioners  control  over  the  same, 
is  to  be  regarded  as  a  license  to  protect 
them  from  prosecution  for  interfering  with 
such  street,  but  not  as  relieving  the  city 
of  its  duty  to  improve  the  same  as  the 
public  necessity  may  require.  Kreigh  v. 
Chicago,  86  111.  407. 

»  rhiladelphia  v.  Phila.  &  R.  R.  R.  Co., 
58  Pa.  St.  253  ;  Commonwealth  v.  Brooks, 
99  Mass.  434  ;  Dudley  v.  Frankfort,  12  B. 
Mon.  (Ky.)  610,  617;  Sinton  v.  Asbury, 
41  Cal.  525  ;  Mercer  v.  Pittsburgh,  Ft.  W. 
&  C.  R.  R.  Co.,  36  Pa.  St.  99  ;  Toledo,  P. 
&  W.  Ry.  Co.  V.  Chenoa,  43  111.  209  ;  111. 
Central  R.  R.  Co.  v.  Galena,  40  111,  344  ; 
'Terre  Haute  v.  Turner,  36  Ind.  522  ;  Citi- 
zens' Gas  &  Mining  Co.  v.  Elwood,  114 
Ind.  332  (1887). 

Construction  of  special  powers  in  respect 


to  divest  county  authorities  of  their  juris- 
diction over  part  of  the  road  lying  within 
the  limits  of  the  town,  Baldwin  v.  Green, 
10  Mo.  410.  Under  the  special  act  incor- 
porating Bennington,  it  was  held  that  the 
trustees  of  the  village  had  not  the  exclu- 
sive authority  to  lay  out  highways  within 
its  limits,  but  that  the  general  law  upon 
the  subject  was  still  applicable.  Benning- 
ton V.  Smith,  29  Vt,  254  (1857). 

Further  as  to  power  of  county  or  town- 
ship authorities  with  respect  to  roads  and 
highways  within  the  limits  of  incorpor- 
ated towns  and  cities,  see  Pope  v.  St. 
Luke's  Par.  R.  Comra'rs,  12  Rich.  (S.  C.) 
Law,  407;  Sharett's  Road,  8  Pa.  St.  89  ; 
Pennsylvania  R.  R,  v.  Duquesne  Bor,,  46 
Pa.  St.  223  ;  Mercer  Bor.  Road,  14  Serg.  & 
R.  (Pa.)  447;  Newville  Road,  8  Watts  (Pa.), 
172;  Easton  Road,  8  Rawle  (Pa.),  195; 
Milton  Road,  40  Pa,  St.  300;  Knowles 
V.  Muscatine,  20  Iowa,  248  ;  McCuUom  v. 
Black  Hawk  County,  21  Iowa,  409, 

Extent  of  municipal  control  over  turn- 
jnke  road  constinicted  in  the  streets  of  a 
city.  State  v.  New  Brunswick,  30  N,  J.  L. 
395.  See  State  v.  Hoboken,  lb.  225  ; 
Quinn  v.  Paterson,  27  N.  J.  L.  35  ;  State 
V.  Passaic  Turn  p.  Co.,  Ih.  217. 

Power  over  plank  road  in  street.  State 
V.  Jersey  City,  26  N.  J.  L.  445  ;  McKay 
f.  Detroit  &  E.  PI,  R.  Co.,  2  Mich.  138  ; 
Detroit  v.   Detroit  &  E,  PI.  R.  Co.,  12 
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Thus,  a  city,  having  "  the  care,  supen^ision,  and  control  of  streets^ 
squares,  and  commons  "  within  its  limits,  may,  by  ordinance,  pro- 
hibit the  appropriation  of  these  to  private  use,  such  as  sales  by 
individuals  at  auction  thereon,  or  upon  the  sidewalks  or  streets.^ 


of  streets  :  The  power  to  open  new  streets, 
given  in  a  city  charter,  was  held  to  be 
synonymous  with  the  power  to  lay  out 
and  establish  streets,  and  not  merely  to 
limit  the  authority  of  the  city  to  opening 
streets  already  existing  on  the  plan  or 
plat  of  the  corjxiration  and  its  additions. 
Hannibal  v.  Hannibal  &  St.  J.  R.  R.  Co., 
49  Mo.  4S0  (1S72).  Under  such  authority 
a  city  may  open  streets  across  the  track  of 
existing  railroads  within  the  city  limits. 
lb.;  Hannibal  r.  Winchell,  54  Mo.  172 
(1873).  Power  to  "  open  and  extend 
streets"  includes  power  to  constnict. 
Matthiessen  &  "W.  Sugar  Kef.  Co.  v.  Jer- 
sey City,  26  N.  J.  Eq.  247.  But  not  to 
lay  the  same  out  longitudinally  over  a 
railroad  track.  New  Jersey  So.  R.  K.  ». 
Long  Branch  Comm'rs,  39  N.  J.  L.  28 
(1877);  Alexandria  &  F.  Ry.  Co.  v.  Alex- 
andria &  W.  R.  R.  Co.,  75  Va.  780; 
Boston  &  Elaine  R.  R.  Co.  i^.  Lowell  & 
Lawrence  R.  R.  Co.,  124  Mass.  368; 
Bridgeport  v.  N.  Y.  &  N.  H.  R.  R.  Co., 
36  Conn.  255;  Illinois  Cent.  R.  R  Co.  r. 
C.  B.  &  X.  R.  R.  Co.,  122  111.  473;  Pitts- 
burgh Junction  Co.'s  Appeal,  6  AtL  Rep. 
564  ;  post,  sec.  705,  note.  The  common 
council  of  Detroit  cannot  start  proceedings 
to  open  a  private  alley,  except  on  application 
by  responsible  and  interested  parties.  Peo- 
ple V.  Detrcit  Rec.  Ct.  Judge,  40  Mich.  64. 
Power  to  the  common  council  of  a  city, 
by  the  charter,  to  adopt  ordinances  "to 
prevent  the  cumbering  of  streets,  side- 
walks," &c.,  in  view  of  the  distinction 
recognized  in  the  charter,  and  which  the 
legislation  of  Michigan  had  always  made, 
between  cumbering  and  obstructing  a 
public  way,  and  encroaching  upon  it,  was 
held  to  refer  to  impediments  to  travel 
placed  in  the  open  street,  and  not  to 
actual  inclosures  of  a  portion  of  the  street 
by  fences,  or  occupation  by  buildings. 
Grand  Rapids  v.  Hughes,  15  Mich.  54 
(1866).  Power  to  a  city,  by  its  charter, 
to  regulate  the  use  of  streets  and  alleys, 
and  to  prevent  and  remove  obstructions 
from  them,  contemplates  the  preservation 


of  actual  ways  against  nuisances  which  in- 
terfere with  their  accustomed  use,  and 
until  they  have  become  actually  open  ob- 
structions thereon,  under  a  claim  of  title 
apparent  on  the  face  of  the  prosecution, 
cannot  be  punished  under  an  ordinance  in 
the  municipal  tribunal,  but  the  rights  of 
the  parties  must  be  determined  in  the 
public  courts.  Jackson  «;.  People,  9  Mich. 
Ill  (1860).  See,  also,  Warwick  v.  Mayo, 
15  Gratt.  528.  Construction  of  power  to 
remove  obstruction.  State  v.  Jersey  City, 
37  2f.  J.  L.  348;  State  p.  Jersey  City,  34 
N.  J.  L.  31  ;  Dawes  r.  Hightstown,  45 
N.  J.  L.  501  ;  s.c.  lb.  127.  A  municipal 
corporation  may  cause  surveys  of  streets, 
squares,  and  other  public  property  to  be 
made,  and  may  employ  a  surveyor  or  en- 
gineer to  furnish  copies  of  an  original  map 
or  a  new  map  of  the  city  or  town.  People 
V.  Flagg,  17  N.  Y.  584  (1858);  RandaU  v. 
Van  Veohten,  19  Johns.  60  (1821). 

Municipal  power  to  regulate  streets  and 
sidewalks  includes  the  power  to  determine 
the  width  of  each.  State  v.  Morristown, 
33  N,  J.  L.  57  (1868).  Authorized  or  law- 
ful  temporary  obstructions,  post,  sec.  730. 
Power  to  construct  sidewalks  "  as  the  pub- 
lic convenience  may  require,"  includes  the 
power  to  remove  them.  Per  Devens,  J. 
"  It  is  urged  that  this  power  to  construct 
sidewalks,  even  if  it  be  discretionary,  can- 
not be  treated  as  giving  authority  to  re- 
move or  dispense  with  them  where  they 
already  exist.  To  hold  thus  would  be  to 
give  too  limited  an  interpretation  to  the 
statute.  The  general  jiower  to  construct 
sidewalks  in  all  streets  or  not,  whether 
macadamized  or  paved,  must  be  construed 
as  one  which  deals  with  the  whole  subject, 
and  places  it  within  the  control  of  the 
local  authorities.  It  authorizes  them,  in 
their  discretion,  not  merely  to  construct 
them  or  not  where  they  do  not  now  exist, 
but  to  remove  or  dispense  with  them 
where  they  do  exist,  if  in  their  judgment 
it  is  desirable."  Attorney-General  v.  Bos- 
ton, 142  Mass.  200. 

1  White    V.   Kent,  11    Ohio    St.   65^ 
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§  681  (539).  Ordinances  on  the  Subject.  —  So,  authority  to  erect 
and  keep  in  repair  bridges  and  streets  confers  by  implication  the 
power  to  employ  the  means  necessary  to  that  end,  and  among  these 
means  may  be  the  passage  of  an  ordinance  inflicting  a  fine  for  wil- 
ful or  negligent  injuries  titer eto}  Power  thus  to  protect  the  public 
property  of  the  corporation  could  probably  also  be  derived  from  the 
usual  authority  to  regulate  the  police  of  the  city.^  The  gutters  and 
drains  of  a  city  intended  to  carry  off  surface  water  can  be  used  by 
manufacturers  and  others  only  by  the  consent,  express  or  implied,  of 
the  local  government.  Such  use  is  unlawful  if  it  result  in  a  nui- 
sance, and  may  be  prohibited  by  the  municipal  authorities.^ 

§  682  (540).  Regulation  of  Vehicles,  &c.  —  Power  to  make  such  or- 
dinances "  respecting  streets,  wagons,  carts,  drays,  &c.,  as  to  the  coun- 
cil shall  appear  necessary  for  the  security,  welfare,  and  convenience 
of  the  city,"  authorizes  an  ordinance  regulating  the  weight  which 
wagons  and  other  vehicles  employed  in  the  transportation  of  goods, 
wares,  or  produce  of  any  kind  shall  carry  through  the  streets  of  the 
city.  In  thus  holding,  the  court  admitted  that  "  an  ordinance 
which  would  operate  as  a  total  exclusion  of  the  right  of  the  citizen 
to  pass  over  the  streets  of  the  city  with  his  loaded  wagon  and  team 
would  be  unreasonable  and  void,  as  against  common  right ;  but  the 

(1860).     See,  also,  Shelton  v.  Mobile,  30  Iowa,  66,  it  is  held  that  shade  trees  upon 

Ala.   540.     Power  of  city  to  remove  nui-  the  edge  of  streets  are  not  obstructions, 

sances  and  obstructions  on  streets  at  the  Ante,    sees.    319,    399,   663,   note ;    post, 

expense  of  the  party  creating  them.     See,  chap,  xxiii.  sec.  1003  et  seq.,  note, 

generally,  Hawley  v.   Harrall,   19  Conn.  ^  Ante,  sees.  319-322,  as  to  power  to 

142.     As  to  power  of  city  highway  sur-  adopt  ordinances. 

veyor  and  street  commissioner  over  side-  ^  Korah  v.  Ottawa,  32  111.  121  (1863). 
walks,  see  Noyes  v.  Ward,  19  Conn.  250,  See  Hooksett  v,  Amoskeag  Manuf.  Co.,  44 
270  ;  Clark  v.  McCarthy,  1  Cal.  453.  N.  H.  105.  As  to  right  of  a  town  to 
Power  to  prevent  sidewalks  from  being  maintain  case  against  wrongdoers  for  in- 
obstructed  by  siciiie.  Commonwealths,  juries  to  the  public  highwaj's  and  bridges  ; 
Curtis,  9  Allen  (Mass.),  266.  Relation  of  right  of  street  officer  to  prevent  injury  to 
sidewalk  to  street.  See  Index,  title  Taxa-  street.  Clark  v.  McCarthy,  1  Cal.  453. 
tion  and  Assessment.  Hart  v.  Brooklyn,  36  Towns  in  the  New  England  States  have 
Barb.  226.  An  awning  erected  without  such  interests  in  the  highways  within 
municipal  consent  may  be  declared  an  un-  their  limits  as  to  enable  them  to  maintain 
lawful  obstruction  of  a  street.  Pedrick  case  or  other  suitable  action  for  their 
V.  Bailey,  12  Gray  (Mass.),  161.  Hay-  obstniction  (Laconia  ■».  Oilman,  55  N.  H. 
scales  erected  by  a  private  person  in  a  127,  1875),  or  for  their  destruction  or  the 
street  for  private  purposes  may  be  re-  conversion  of  materials.  Troy  v.  Cheshire 
moved  by  the  city  authorities,  in  case  of  R.  R.  Co.,  23  N.  H.  83. 
his  refusal  to  remove  them  himself.  In-  ^  Municipality  No.  1  v.  Gaslight  Co., 
junction  will  not  lie  to  restrain  such  a  re-  5  La.  An.  439  (1850) ;  post,  sec.  805» 
moval.  Emerson  v.  Babcock,  66  Iowa,  chap,  xxiii. 
257.     In  Everett  v.   Council  Bluffs,    46  , 
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ordinance  in  question  merely  regulates  the  exercise  and  enjoyment 
of  the  right,  and  is  valid."  ^ 

§  683  (541).  Public  Nature  of  Streets ;  Paramount  Legislative 
ControL  — "Whether  the  fee  of  the  street  be  in  the  municipality  in 
trust  for  the  public  use,  or  in  the  adjoining  proprietor,  it  is,  in  either 
case,  of  the  essence  of  the  street  that  it  is  public,  and  hence,  as  we 
have  already  shown,  under  the  paramount  conti-ol  of  the  legislature 
as  the  representative  of  the  public.  Streets  do  not  belong  to  the 
city  or  town  within  which  they  are  situated,  even  although  acquired 
by  the  exercise  of  the  right  of  eminent  domain,  and  the  damages 
paid  out  of  the  corporation  treasurj^  The  authority  of  municipali- 
ties over  streets  they  derive,  as  they  derive  all  their  other  powers, 
from  the  legislature,  —  from  charter  or  statute.^  The  fundamental 
idea  of  a  street  is  not  only  that  it  is  public,  but  public  for  all  pur- 
poses of  free  and  unobstructed  passage,  which  is  its  chief  and  pri- 
mary, but  by  no  means  sole,  use.^ 

§  684.  Open  to  all  Suitable  and  Proper  Uses ;  Steam-threshing 
Machine.  —  On  the  ground  that  a  highway,  when  not  restricted  in 
its  dedication  or  by  statute  to  some  particular  mode  of  use,  is  open 
to  all  suitable  methods ;  that  persons  who  make  use  of  horses  as  a 
means  of  travel  or  traffic  on  the  highways  have  no  superior  rights 
to  those  who  make  use  thereof  in  other  ways ;  and  that  a  steam- 
engine  as  a  means  of  locomotion  in  a  highway  is  not  necessarily  a 

1  Nagle  V.  Angasta,  5  Ga.  546  (1848).  the    right    of    passage  in   common    and 

Power  to    require    license    from    persons  neither  any  superior  right  of  way  ;  each  is 

with  heavy  loads  using  streets.     Gartside  bound  to  use  due  care  to  avoid  being  in- 

r.  East  St.  Louis,  43  III.  47  ;  Brooklyn  v.  jured  and  to  avoid  doing  injury.     Barker 

Breslin,  57  N.  Y.  591  (1874)  ;  ante,  sees.  v.    Savage,   45  N.   Y.    191    (1871)  ;  post, 

319-322  ;   post,  sec.    762.     Non-residents  sec.   1003,  note.     Duty  of  traveller  upon 

using   streets   cannot   be   taxed    therefor,  street-crossing  where  vehicles  are  nunier- 

St.  Charles  v.  NoUe,  51   Mo.  122  (1872)  ;  ous,  considered.     lb.     A  traveller  on  foot 

s.  c.  11  Am.  Rep.  440.    But  see  Memphis  has  no  right  of  priority  over  vehicles  in 

r.  Battaile,  8  Heisk.  (Tenn. )  524  ;  s.  c.  24  the  street ;  and  it  was  held  negligence  per 

Am.    Rep.    285   (1871)  ;   ante,  sees.    354,  se  for  such  a  traveller  to  attempt  to  cross 

355.  a  public  thoroughfare  ahead  of  approach- 

-  Barter  v.  Commonwealth,  3  Pa.  (Pen.  ing  vehicles    which   he   saw,    upon   nice 

k  W. )  253  ;  Commonwealth  v.  Erie  &  N.  "  calculations  "  of  the  chances  of  injury, 

E.  R.  R.  Co.,  27  Pa.  St.  339  ;    Allegheny  which  turned  out  to  be  mistaken  calcula- 

r.   Ohio   &   Pa.   R.    R.    Co.,    26   Pa.    St.  tions.     Belton  v.  Baxter,   54  N.   Y.   245 

355.  (1873)  ;   approving  Barker  f.  Savage,  45 

*  This    passage    cited    and    approved,  N.  Y.  191  (1871). 

Quiney  ».  Jones,  76  111.  231,  244  (1875);  Uses  of  alleys  as  distinguished  from 

s.  c.   20  Am.  Rep.  243,  251  :   Henkel  v.  streets.      Beecher  v.  People,  38  Mich.  289 

Detroit,  49  Mich.  249.     It  is  held  in  Xeic  (1878).     Post,  sees.  688-700. 
York  that  pedestrians  and  vehicles  have 
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nuisance,  the  Supreme  Court  of  Michigan  held  that  the  owner  of  an 
engine  used  mainly  for  threshing  grain,  mounted  on  wheels,  and 
moving  along  a  highway  in  the  country  by  means  of  steam-power, 
and  likely  to  frighten  horses,  was  not  absolutely  liable  for  an  injury 
to  a  traveller  on  the  same  highway,  caused  by  iiis  horse,  though  or- 
dinarily gentle,  taking  fright  at  the  engine,  since  in  the  opinion  of 
the  court  the  only  ground  of  liability  would  be  that  of  negligence, 
which  would  depend  upon  the  question  whether,  under  the  circum- 
stances, due  care  was  exercised  in  the  use  and  management  of  the 
locomotive  engine.^  It  seems  to  us  doubtful  whether  a  similar  use 
of  such  an  engine  in  the  streets  of  a  city  could  lawfully  be  made 
without  the  consent,  or  at  all  events  against  a  regulation,  of  the 
municipal  authorities.^ 

§  685  (542).  Po^97er  to  Improve  and  Graduate  is  Continuing  and 
Inalienable.  —  That  the  use  of  the  streets  for  travel  may  be  made 
safe  and  convenient,  the  legislature  usually  confers  upon  the  muni- 
cipal authorities  the  power,  in  express  terms,  to  graduate  and  im- 
prove them,^  and  supplies  the  means  to  carry  the  power  into  effect  by 
requiring  the  inhabitants  to  perform  labor  upon  the  streets,  or  to 
pay  specific  taxes  for  that  purpose,  or  taxes  that  may  be  so  appro- 
priated by  the  corporation.  In  another  place  will  be  considered 
more  fully  the  liability  of  the  corporation  growing  out  of  this  power, 
in  respect  to  maintaining  the  streets  in  a  safe  condition  for  travel. 
It  will,  however,  be  proper  here  to  notice  the  nature  of  the  power  to 
grade  and  improve  streets,  as  it  has  been  judicially  ascertained  and 
settled.  A  leading  case  on  this  subject  is  that  of  Goszler  v.  George- 
town, decided  by  the  Supreme  Court  of  the  United  States.^  By  its 
constituent  act,  the  corporation  of  Georgetown  had  "  full  power  to 
make  such  by-laws  and  ordinances  for  the  graduation  and  levelling 
of  streets  as  they  may  judge  necessary  for  the  benefit  of  the  town.'* 
Pursuant  to  this  authority,  the  corporation  passed  an  ordinance  for 
the  graduation  of  certain  streets,  the  first  section  of  which  appointed 
commissioners  for  that  purpose.     The  second  section  of  the  ordi- 

1  Macomber  v.  Nichols,  34  Mich.  212  *  In  Peniisylvania  it  is  held  that  the 
(1876)  ;  s.  c.  22  Am.  Rep.  522.  But  see  authority  to  grade  and  pave  streets  is 
cases  cited  in  Mr.  Thompson's  note.  lb.  among  the  implied  powers  of  a  municipal 
628.  A  highway  is  a  public  way  for  the  corporation.  Williamsport  v.  Common- 
iise  of  the  public  in  general,  for  pas-  wealth,  84  Pa.  St.  487  ;  White  v.  McKees- 
sage  and  traffic,  without  distinction.  Starr  port,  101  Pa.  St.  394  ;  see,  also,  Barter  v. 
V.  Camden  &  Atl.  R.  R.  Co.,  24  N.  J.  L.  Commonwealth,  3  Pa.  2.^3,  and  Phila- 
592 ;  post,  sec.  730,  and  note.  delphia  v.  Tryon,  35  Pa.  St.  401. 

2  Ante,  sec.  680  ;  post,  soc.  730,  and  *  Goszler  v.  Georgetown,  6  Wheat.  598 
note.  (1821). 
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nance  was  as  follows :  "  Be  it  ordained,  that  the  said  level  and 
graduation,  when  signed  by  the  commissioners  and  returned  to  the 
clerk  of  this  corporation,  shall  he  forever  thereafter  considered  as  the 
true  graduation  of  the  streets  so  graduated,  and  be  binding  upon 
this  corporation,  and  all  other  persons  whatever,  and  be  forever 
thereafter  regarded  in  making  improvements  upon  said  streets." 
The  plaintiff  made  improvements  according  to  this  grade,  and  after- 
wards the  corporation  passed  another  ordinance  directing  the  grade 
to  be  changed  by  being  lowered,  to  the  plaintiffs  injury.  The 
plaintiffs  bill  for  an  injunction  was  dismissed,  the  court  holding : 
1.  That  the  power  to  graduate  given  by  the  legislature  was  not 
exhausted  by  its  first  exercise,  but  was  a  continuing  one :  the  power 
is  given  to  the  town  to  legislate  on  the  subject,  to  pass  as  many  by- 
laws relating  thereto  as  the  corporation  "  may  judge  necessary  for 
the  benefit  of  the  town."  2.  The  second  section  of  the  ordinance 
(above  quoted)  was  not  in  the  nature  of  a  compact,  and  therefore 
was  not  final  and  irrepealable.  In  deciding  this  point,  Mr.  Chief 
Justice  Marshall  says  :  "  But  it  cannot  be  disguised  that  a  promise 
is  held  forth  (by  the  second  section  of  the  ordinance)  to  all  who 
should  build  on  the  graduated  streets,  that  the  graduation  should  be 
unalterable.  The  court,  however,  feels  great  difficulty  in  saying 
that  this  ordinance  can  operate  as  a  perpetual  restraint  on  the  cor- 
poration. "When  a  government  enters  into  a  contract,  there  is  no 
doubt  of  its  power  to  bind  itself  to  any  extent  not  prohibited  by  its 
Constitution.  A  corporation  can  make  such  contracts  only  as  are 
allowed  by  the  acts  of  incorporation.  The  power  of  this  body  to 
make  a  contract  which  should  so  operate  as  to  hind  its  legislative  ca- 
pacities forever  thereafter,  and  disable  it  from  enacting  a  by-law, 
which  the  legislature  enables  it  to  enact,  may  well  be  questioned. 
We  rather  think  that  the  corporation  cannot  abridge  its  own  legis- 
lative power."  ^ 

1  Goszlerp.  Geoi^town,  6  "VSTieat.  597;  provement  rests  in  the  discretion  of  the 

ante,  sees.  96,  97.     Post,  sec.  689,   note,  city  authorities.     In  this  case  sodding  the 

The  power  to  lay  ont,   open,   and  grade  centre  of  a  street,  gravelling  the  sides  and 

streets  in  a  city  carries  with  it,  by  neces-  constructing  a  sewer  were  held  to  be  but 

sary  implication,  the  power  to  establish  one  improvement.    Murphy  r.  Peoria,  119 

the  grade  of  such  streets.    An  order  estab-  111.  509.     A  city  may  adopt  one  mode  of 

lishing  the  location,  width,  and  grade  of  improvement  for  part  of  the  streets  and  a 

streets,   if  passed  without   authority,   is  different  mode  for  the  remainder.     Oak- 

rendered  valid  by  being  subsequently  con-  land  Paving  Co.  v.  Rier,  52  Cal.  270.     It 

firmed  by  the  legislature.     Himmelmann  is  to  be  presumed  that  a  city,  in  constnic- 

V.  Hoadley,  44  Cal.  213  (1872).  ting  a  street,  made  it  to  conform  to  the 

"WTiere  a  city  has  exclusive  control  of  grade  as  then  established.    Thompson  p. 

its  streets,   with   power  to  improve  and  Keokuk,  61  Iowa,  187. 
r^ulate  them,  the  manner  of  their  im- 
VOL.  II.  —  11 
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§  686  (543).  Same  subject.  —  That  the  poioer  to  grade  and  im- 
prove streets,  like  other  legislative  powers,  is  a  continuing  one,  unless 
the  contrary  be  indicated,  has  been  frequently  decided  in  both  the 
Federal  and  State  courts.  It  may,  therefore,  be  exercised  from 
time  to  time,  as  the  wants  of  the  public  may  require.  Of  the  neces- 
sity or  expediency  of  its  exercise,  the  governing  body  of  the  corpo- 
ration, and  not  the  courts,  is  the  judge.^  And  the  law  is  also 
settled,  as  we  shall  have  occasion  hereafter  more  fully  to  illustrate, 
that,  unless  expressly  so  declared  by  special  constitutional  provision, 
or  by  charter  or  statute,  a  municipal  corporation  is  not  liable  to 
property  owners  for  the  consequential  damages  necessarily  resulting 
from  either  establishing  a  grade  or  changing  an  established  grade  of 
streets,  although  improvements  were  made  in  conformity  with  the 
first  grade.2     If  the  legislature  prescribes  a  special  remedy  in  such 


1  Ante,  sec.  94  ;  Lewis  Em.  Dom. 
sec.  107;  Smith  v.  Washington,  20  How. 
(U.  S. )  135;  O'Connor  v.  Pittsburgh,  18  Pa. 
St.  187  ;  Macy  v.  Indianapolis,  17  Ind. 
267  (1861)  ;  Furraan  Street,  In  re,  17 
Wend.  (N.  Y.)  649;  Hoffman  w.  St. 
Louis,  15  Mo.  651  (1852)  ;  Markham  v. 
Atlanta,  23  Ga.  402  (1857)  ;  New  Haven 
V.  Sargent,  38  Conn.  50  (1871)  ;  s.  c,  9 
Am.  Rep.  360  ;  Delphi  v.  Evans,  36  Ind. 
90  (1871)  ;  s.  c.  10  Am.  Rep.  12  ;  Mc- 
Cormiok  v.  Patchen,  53  Mo.  33  (1873)  ; 
s.  c.  14  Am.  Rep.  440 ;  Koons  t^.  Lucas, 
52  Iowa,  177  ;  Estes  v.  Owen,  90  Mo. 
1 13  ;  McKevitt  v.  Hoboken,  45  N.  J.  L. 
(16  Vroom)  482  (the  same  principle  ap- 
plied to  building  servers)  ;  Dunham  v. 
Hyde  Park,  75  111.  371  (1875)  ;  Gall  v. 
Cincinnati,  18  Ohio  St.  563  ;  Plum  v. 
Morris  Canal  &  B.  Co.,  2  Stockt.  (10  N.  J. 
Eq. )  256  ;  Karst  v.  St.  Paul,  &c.  R.  R. 
Co.,  22  Minn.  118  (1875),  citing  text. 
Text  quoted  and  approved  in  Kokomo  v. 
Mahan,  100  Ind.  242  ;  Coates  v.  Dubuque, 
68  Iowa,  550. 

What  acts  amount  to  change  of  grade. 
Karst  V.  St.  Paul,  &c.  R.  R.  Co.,  supra  ; 
post,  sec.  780.  Folkensen  v.  Ea.ston 
Bor.,  116  Pa.  St.  523  ;  Hutchinson  v. 
Parkersburg,  25  W.  Va.  226  ;  Mattingly  w. 
Plymouth,  100  Ind.  545 ;  Kepple  v.  Keo- 
kuk, 61  Iowa,  653  ;  Oakley  v.  Williams- 
turgh,  6  Paige  (N.  Y.),  262  ;  Goodall  v. 
Milwaukee,  5  Wis.  32  ;  Aurora  v.  Reed, 
67  111.  29  ;  ante,  sec.  98.  Compare  La- 
fayette V.  Fowler,  34  Ind.  140  ;  State  v. 


Jersey  City,  34  N.  J.  L.  277 ;  Dewitt  v. 
Duncan,  46  Cal.  342  (1873)  ;  Ft.  Wayne 
V.  Cody,  43  Ind.  197  (1873)  ;  Yeakel  v. 
Lafayette,  48  Ind.  116  (1874). 

2  Same  authorities  ;  post,  sees.  989-995; 
Taylor  v.  St.  Louis,  14  Mo.  20  (1851)  ; 
Hovey  v.  Mayo,  43  Me.  322  (1857)  ; 
Callenderi?.  Marsh,  1  Pick.  (Mass.)  416; 
Brown  v.  Lowell,  8  Met.  (Mass.)  172  ;  St. 
Louis  V.  Gurno,  12  Mo.  414  (1849)  ;  Im- 
ler  V.  Springfield,  55  Mo.  11 J  (1874)  ; 
Schattner  v.  Kansas  City,  53  Mo.  162 
(1873)  ;  Hooker  v.  New  Haven  &  N.  Co., 
14  Conn.  146  ;  Green  v.  Reading,  9  Watts 
(Pa.),  382  ;  Philadelphia  v.  Randolph,  4 
Watts  &  Serg.  (Pa.)  516;  Humes  v. 
Knoxville,  1  Humph.  (Tenn.)  403  (1839); 
Lafayette  v.  Bush,  19  Ind.  326  ;  Delphi  v. 
Evans  (reviewing cases),  36  Ind.  90  (1871); 
s.  c.  10  Am.  Rep.  12  ;  Creal  v.  Keokuk, 
4  G.  Green  (Iowa),  47;  Kepple  v.  Keokuk, 
61  Iowa,  653;  Genois  v.  St.  Paul,  35 
Minn.  330  ;  Henderson  v.  Minneapolis, 
32  Minn.  319.  Mr.  Lewis,  on  Eminent 
Domain,  sees.  92-110,  207-224,  gives  a 
general  survey  of  the  adjudications  in 
the  several  States  on  the  subject  of  dam- 
ages caused  by  change  of  grade.  Mr. 
Mills,  Em.  Dom.  sees.  195-197,  states 
the  points  decided  in  many  cases  which 
he  cites.  In  Kentucky,  the  right  to  change 
the  grade  without  liability  to  pay  damages 
is  not  absolute  and  unqnalified.  Louis- 
ville v.  L.  Rolling  Mill  Co.,  3  Bush  (Ky.), 
416  (1867).  A  change  ot  gr-ide  is  not 
shown  to  be  illegal  by  an  allegation  that 
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cases,  that  remedy  alone  can  be  pursued.  But  if  the  statute  creates 
the  right,  and  provides  no  special  remedy,  an  ordinary  civil  action 
will  lie.^ 


it  was  made  *'  without  any  necessity 
therefor,"  because  the  council  of  the  city 
are  the  judges  of  the  necessity  of  the 
change.  Macy  v.  Indianapolis,  17  Ind. 
267  (1861).  Tlie  establishinent  or  change 
of  a  grade  is  independent  of  the  condemna- 
tion or  opening  of  a  street,  and  may  be 
done  either  before  or  after  a  street  is  con- 
demned. Kelly  I*.  Baltimore,  65  Md- 171. 
Abutting  property  owners  cannot  require 
the  cit)'  to  excavate  or  fill  up  a  street  to 
grade  ;  but  when  the  city  changes  the 
surface  of  a  street  they  may  by  statute 
compel  it  to  observe  the  grade  lines,  or  pay 
damages.  Given  v.  Des  Moines,  70  Iowa, 
637.  A  statute  fixing  the  grades  of 
streets  at  their  intersection,  held  to  fix 
the  grades  at  all  intermediate  points  by 
connecting  the  points  specified  by  a 
straight  line.  Gafney  v.  San  Francisco, 
72  Cal.  146.  In  grading  streets  and  side- 
walks sJuule  trees  inay  be  removed,  if  neces- 
sary, and  if  destroyed,  an  adjoining  owner 
cannot  recover  damages  therefor,  unless 
they  were  killed  by  reason  of  neglect  or 
carelessness  in  the  work.  Castleberry  v. 
Atlanta,  74  Ga.  164.  One  who  signs  a 
petition  for  a  change  of  grade  is  estopped 
to  claim  damages  resulting  therefrom, 
on  the  ground  that  the  petition  was  not 
signed  by  a  sufficient  number  of  persons. 
Cross  V.  Kansas  City.  90  Mo.  13.  Where 
a  city  agreed  with  railroad  companies  that, 
upon  their  erecting  a  bridge  twenty  feet 
high  over  their  tracks,  it  would  construct 
approaches  thereto  and  close  to  travel  that 
part  of  the  street  between  the  ends  of  the 
bridge,  except  upon  the  bridge,  it  was 
held  that  this  amounted  to  an  alteration 
of  the  grade,  and  that  it  could  not  be  done 
without  altering  the  established  grade  in 
the  manner  prescribed  in  the  city  charter. 
The  construction  of  the  bridge  and  ap- 
proaches was  enjoined  at  the  suit  of  an 
owner  of  property  situated  opposite  the 
approaches.  Wilkin  r.  St.  Paul,  33 
Minn.  181.  In  Iowa,  provision  is  made 
by  statute  for  compensating  adjoining 
ovmers  for  damages  caused  by  a  change  of 
grade.  Under  it  the  right  of  action  arises 
upon  the  actual  change,  and  not  upon  the 


passage  of  the  ordinance  ;  and  there  is 
but  one  action  for  damages  in  cutting 
down  a  street  and  sidewalk  ;  a  recovery  in 
one  case  is  a  bar  to  a  new  action  in  the 
other-  Hempstead  v.  Des  Moines,  63 
Iowa,  36  ;  Pratt  v.  Des  Moines  N.  W.  Ky. 
Co.,  72  Iowa,  249  ;  Mulholland  *.  Des 
Moines,  A.  &  W.  R.  R.  Co.,  60  Iowa,  740  ; 
see,  also,  Phillii»s  r.  Council  Bluffs,  63 
Iowa,  576  ;  Brown  v.  Lowell,  8  Met. 
(Mass.)  172.  Compare  McCarthy  v.  St. 
Paul,  22  Minn.  527  ;  Lewis  Em.  Dom. 
sees.  210,  667.  In  Indiana,  by  statute, 
an  established  grade  cannot  be  changed 
unless  the  damages  which  will  be  caused 
to  adjacent  property  are  first  assessed  and 
tendered  to  the  owners.  If  the  city  fails 
to  have  damages  assessed  and  to  pay  them, 
a  common-law  action  lies.  Lafayette  ». 
Wortman,  107  Ind.  404.  For  effect  of 
constitutional  provisions,  dAilaring  liability 
for  property  "  damaged,"  upon  rights  of 
abutting  owners  in  cases  of  changes  of 
grade,  see  notes  to  sees.  587,  ante,  and 
990,  post ;  Lewis  Em.  Dom.  chap,  v.,  sees. 
22-3-224  ;  Mills  Em.  Dom.  sec  204  a. 
Mode  of  exercising  power  to  grade.  Delphi 
r.  Evans,  36  Ind.  90  ;  s.  c.  10  Am.  Rep. 
12.  Proof  of  acrion  of  council  establish- 
ing grade.  Nebraska  City  r.  Lampkin, 
6  Neb.  27  (1877). 

1  Hovey  v.  Mayo,  43  Me.  322,  332  ; 
Andover  &  M.  Tump.  Corp.  v.  Gould,  6 
Mass.  40  ;  Boston  r.  Shaw,  1  Met.  (Mass.) 
130;  Brown  r.  Lowell,  8  Met.  172; 
Reock  r.  Newark,  33  N.  J.  L.  129  ;  Dore 
r.  Milwaukee,  42  Wis.  108  ;  White  v. 
McKeesport,  101  Pa.  St.  394.  Construc- 
tion of  remedial  statutes  allowing  damages 
for  change  of  grade.  Mills  Em.  Dom. 
sec.  197  ;  Lewis  Em.  Dom.  sees.  207-218, 
624.  The  owner  of  property  adjacent  to 
a  street  has  a  right  to  presume  that  the 
city  will  not  permit  an  embankment  above 
the  established  grade  to  remain  in  the 
street,  or  that  it  will  provide  proper  cul- 
verts to  prevent  the  embankment  from 
impeding  the  flow  of  surface  water.  He 
is  justified  in  building  in  reference  to 
the  established  grade.  Damour  v.  Lyons 
City,  44  Iowa,  276  (1876). 
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§  687.  Right  of  Abutting  Owner  in  the  Soil.  —  The  rights  of  the 
abutting  owner  and  of  the  public  authorities  in  respect  of  streets  and 
highways  frequently  come  into  competition.  Thus,  in  New  York,  it 
is  held  that  the  public  authorities  cannot  take  gravel  below  the  grade 
line  of  a  street  to  use  on  the  street  elsewhere,  and  that  the  abutter  can 
restrain  such  removal,  on  the  principle  that  he  owns  the  soil  of  the 
street,  and  has  the  right  to  the  use  of  it  for  all  purposes  but  street 
uses  proper.^  The  right  to  do  this  within  the  grade  lines  would 
not,  we  think,  be  open  to  doubt.  The  right  of  removal  of  soil  from 
one  public  highway  to  another,  for  repairing  the  highway,  is  learnedly 
considered  by  Mr.  Chief  Justice  Gray,  in  a  case  in  Massachusetts, 
and  the  conclusion  is  reached  that  such  right  existed  by  law  and 
usage  in  the  New  England  States.* 


1  Sadler's  Case,  104  N.  Y.  229,  Com- 
pare Denniston  v.  Clark,  infra.  McCarthy 
V.  Syracuse,  46  N.  Y.  199;  infra,  sec.  689. 

2  Denniston  v.  Clark,  125  Mass.  216 
(1878).  In  this  case  the  Chief  Justice 
says:  "It  is  too  clear  to  require  any  dis- 
cussion that  the  proprietor  of  land  over 
which  a  public  highway  has  been  laid,  re- 
tains his  right  in  the  soil  for  all  purposes 
which  are  consistent  with  the  full  enjoy- 
ment of  the  easement  acquired  by  the 
public,  or  by  any  corporation  by  author- 
ity derived  constitutionally  from  the  legis- 
lature. Tucker  v.  Tower,  9  Pick.  109, 
110.  The  owner  of  the  land  therefore 
retains  his  title  in  trees,  grass,  growing 
crops,  buildings  and  fences  standing  in  the 
highway  at  the  time  of  the  laying  out 
(unless  he  fails  to  remove  them  within  a 
reasonable  time  after  notice  to  do  so),  as 
as  well  as  in  any  mines  or  quarries  be- 
neath, which  are  not  part  of  the  surface  of 
the  earth  upon  and  of  which  the  highway 
is  made.  Goodtitle  v,  Alker,  1  Kenyon, 
427,  437  ;  s,  c.  1  Bur.  133,  143  ;  Adams 
V.  Emerson,  6  Pick.  (Mass.)  57;  Common- 
wealth V.  Noxon,  1 21  Mass.  42  ;  Tucker 
V.  Eldred,  6  R.  I.  404  ;  Overman  v.  May, 
85  Iowa,  89.  Where  there  was  a  quarry 
in  a  street  in  which  the  city  had  an  ease- 
ment only,  it  was  held  that  the  city  had 
no  power  to  authorize  a  stranger  to  the 
fee  to  quarry  stone  therefrom  and  convert 
it  to  his  own  use.  Althen  v.  Kelly,  32 
Mirin.  280.  The  decision  in  Smith  v. 
Rome,  19  Ga.  89,  noted  sec.  688,  note, 
unless  it  can  be  considered  as  substantially 


a  case  of  a  quarry,  cannot  be  upheld.    See 
Macon  v.  Hill,  58  Ga.  595  (1877). 

"  But  it  is  equally  clear  that  the  grant  of 
such  an  easement  to  the  public,  or  to  the 
corporation  to  which  its  rights  have  been 
delegated,  authorizes  the  doing  of  any  act 
in  the  highway,  including  the  digging 
down  or  raising  the  soil  to  any  extent  that 
is  necessary  or  proper  to  make  and  keep 
the  way  safe  and  convenient  for  the  pub- 
lic travel.  Callender  v.  Marsh,  1  Pick. 
418  ;  Smith  v.  Wa.-shington,  20  How.  135; 
Boston  V.  Richardson,  13  Allen,  146,  159; 
Pontiac  v.  Carter,  32  Mich,  164  ;  Law- 
rence V.  Nahant,  136  Mass.  477.  All 
acts  done  for  the  purpose  of  repairing  the 
way  are  of  this  character,  although  they 
may  require  the  removal  of  the  soil  from 
one  part  of  the  way  to  another ;  and  it  is 
accordingly  well  settled  that  the  public  in 
the  case  of  a  highway,  or  a  turnpike  cor- 
poration or  a  railroad  company  in  the  case 
of  a  turnpike  or  railroad,  has  the  right, 
acting  through  proper  officers,  for  the  pur- 
pose of  repairing  the  same  highway,  tnrn- 
pike,  or  railroad,  to  take  earth,  gravel,  or 
stones  from  one  part  and  deposit  them 
on  another  [see  Robert  t\  Sadler,  104  N. 
Y.  229],  although  if  the  officer  applies 
them  to  other  uses  he  may  become  liable 
as  a  trespasser.  In  Adams  v.  Emerson, 
C  Pick.  (Mass.)  58,  for  instance,  in  which 
an  action  was  maintained  by  the  owner  of 
land  over  which  a  turnpike  road  had  been 
laid  out,  against  a  servant  of  the  corpora- 
tion, for  taking  the  herbage  growing  there- 
on,   Mr.  Justice    Wilde,    delivering   the 
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§  688  (544).  Mnnicipal  Control  over  Uses  ;  Right  to  use  Soil  in 
Repair  of  Streets,  and  to  make  Sewers,  Drains,  &c.  — The  power  of 
the  public,  or  of  the  municipal  authorities  representing  by  delegated 
authority  the  public,  over  streets  is  not  confined  to  their  use  for  the 
sole  purpose  of  travel,  but  they  may  be  used  for  many  other  pur- 
poses required  by  the  public  convenience.  The  iises  to  which  streets 
in  toions  and  cities  may  legitimately  he  put  are  greater  and  more 
numerous  than  with  respect  to  ordinary  roads  or  highways  in  the 
coimtry.  With  reference  to  the  latter,  all  the  public  requires  is  the 
easement  of  passage  and  its  incidents ;  and  hence  the  owner  of 
the  soU  parts  with  this  use  only,  retaining  the  soil,  and,  by  virtue  of 
this  ownership,  is  entitled,  except  for  the  purposes  of  repairs,  to  the 
earth,  timber,  and  grass  growing  thereon,  and  to  all  minerals, 
quarries,  and  springs  below  the  surface;  and  he  may  maintain 
actions  against  those  who  obstruct  the  road  or  interfere  with  his 
rights  therein.^     But  with  respect  to  streets  in  populous  pUuxs,  the 


opinion  of  the  coort,  said,  '  The  locus  in 
quo,  although  part  of  a  turnpike  road,  is 
the  soil  and  freehold  of  the  plaintiff.  He 
has  the  exclusive  right  of  property  in  the 
land,  subject,  however,  to  the  easement  or 
rights  incident  to  a  public  highway;  such 
as  the  right  of  passage  over  it,  and  the 
right  which  the  turnpike  corporation  has 
to  construct  a  convenient  pathway,  and  to 
keep  it  always  in  good  repair.  To  accom- 
plish these  purposes,  the  corporation  may 
dig  up  and  remove  from  place  to  place, 
within  the  limits  laid  out  for  the  road, 
any  earth,  sand,  and  gravel,  and  may  dig 
or  cut  up  sods  and  turf.' "  See  also  Phillips 
r.  Bowers,  7  Gray  (Mass.),  21,  26  ;  Burr 
V.  Leicester,  121  Mass.  241 ;  Jackson  r. 
Hathaway,  15  Johns.  447,  453  ;  Fish  v. 
Bochester,  6  Paige  (X.  Y.),  268,  272; 
Bissell  r.  Collins,  28  ilich.  277  ;  Baxter 
V.  Winooski  Tump.  Co.,  22  Yt.  114; 
Cole  p.  Drew,  44  Yt.  49  ;  Chapin  v.  Sul- 
livan R,  K.  Co.,  39  X.  H.  564 ;  Aldrich 
V.  Drury,  8  K.  I.  554. 

"  In  New  England,  at  least,  tiie  ssame 
rule  has  been  applied  by  law  and  usage  to 
the  taking  of  materials  from  one  highway 
for  the  repair  of  another  within  the  juris- 
dicrion  of  the  same  municipal  authorities." 
Hovey  v.  Mayo,  43  Me.  322  ;  Xew  Haven 
r.  Sargent,  38  Conn.  50 ;  compare  Sadler's 
Case,  supra;  and  see  cases  cited  in  note  to 
sec.  688,  infra;  sec.  689,  infra;  I>ewis 
Em.  Dom.  sec.  590;   Kendall  r.  Post,  8 


Or^.  141.  "In  such  a  case,  both  high- 
ways must,  for  this  purpose,  be  deemed  as 
much  parts  of  one  plan  of  public  improve- 
ment for  the  accommodation  of  the  public 
travel  as  if  they  formed  parts  of  a  contin- 
uous line  of  road  called  by  one  name,  as  in 
the  case  of  a  turnpike  or  of  a  railroad." 

1  Barclay  p.  Howell's  Lessee,    6   Pet, 
498,  512,  per  McLean,  J. ;  Bliss  r.  Ball,  99 
Mass.  597  (1868)  ;  White  v.   Godfrey,  97 
Mass.  472  ;  Boston  v.  Richardson,  13  Allen 
(Mass.),  152,  153  ;    Stackpole  r.  Healey, 
16  Mass.  33  ;  Peck  v.  Smith,  1  Conn.  103 
Adams  r.  Rivers,  11  Barb.  (N.  Y. )   393 
Griffin  p.  Martin,   7  Barb,   (X.  Y.)  298 
Jackson  p.  Hathaway,  15  Johns.    ( X.  Y. ) 
447  ;  Webber  p.  Eastern  R  R,  Co.,  2  Met. 
(Mass.)  149  ;  Louisville  v.  U.  S.  Bank,  3 
B.  Mon.  (Ky.)  138,  158  ;  awU,  sees.  629, 
633. 

In  Cincinnati  p.  White,  6  Pet  431,  the 
Supreme  Court  observes  that  "all  public 
dedications  must  be  considered  with  refer- 
ence to  the  use  for  which  they  are  made  ; 
and  streets  in  a  town  or  city  may  require 
a  more  enlai^ed  right  over  the  use  of  the 
land,  in  order  to  carry  into  effect  the  pur- 
poses intended,  than  may  be  necessary 
for  an  appropriation  of  a  highway  in  the 
country."  This  is  manifestly  true,  and 
that  is  too  narrow  a  view  of  the  nature  of 
a  street  which  holds  that  the  public  gets 
nothing  but  a  mere  right  of  way,  and  that 
the  adjoining  owner  retains  as  against  the 
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public  convenience  requires  more  than  the  mere  right  to  pass  over 
and  upon  them.  Tliey  may  need  to  be  graded  and  brought  to  a 
level ;  and  therefore  the  public  or  municipal  authorities  may  not 
only  change  the  surface,  but  cut  down  trees,  dig  up  the  earth,  and 
may  use  it  in  improving  the  street  or  elsewhere,  and  may  make 
culverts,  draiTis,  and  sewers  upon  or  under  the  surface.^  Whether  the 
municipal  corporation  holds  the  fee  of  the  street  or  not,  the  true 
doctrine  is  that  the  municipal  authorities  may,  under  the  usual 
powers  given  them,  do  all  acts  appropriate  or  incidental  to  the  bene- 
ficial use  of  the  street  by  the  public,  of  which,  when  not  done  in  an 
improper  and  negligent  manner,  the  adjoining  fee-holder  cannot 
complain.'^ 

Ind.  90 ;  s.  c.  10  Am.  Eep.,  and  notes  ; 
supra,  sec.  687.  The  distinction  made  by 
the  court  in  Delphi  v.  Evans  is  this  :  that 
the  city  authorities  have  no  right  to 
take  earth  from  a  street  to  the  injuiy  of 
the  abutter,  in  order  to  improve  other 
streets,  unless  it  is  done  in  pursuance  of  an 
order  for  the  improvement  of  the  street ; 
but  if  a  grade  for  streets  has  been  estab- 
lished, and  an  order  made  to  improve 
them,  then  the  earth  may  be  excavated 
from  one  street  to  improve  another  street 
in  a  different  part  of  the  city.  In  Iowa, 
the  court  held  that,  as  against  the  adjoin- 
ing lot-owner  or  original  dedicator,  the  city 
holding  the  fee  has  full  control  over  the 
whole  street,  and  not  simply  over  the 
surface  ;  and  it  can  maintain  an  action 
against  any  person  who,  without  its  per- 
mission, removes  any  material  from  the 
body  of  the  street,  whether  that  mate- 
rial be  superficial  or  subterraneous.  Des 
Moines  v.  Hall,  24  Iowa,  234.  A  city  may 
impose  conditions  upon  the  abutter  in 
respect  of  excavations  of  areas  under  side- 
walks, and  until  such  conditions  are  com- 
plied with  it  may  forbid  such  excavation. 
Davis  V.  Clinton,  50  Iowa,  585  (1879). 

In  a  case  in  Georgia,  where  it  is  held 
that  the  owner  only  parts  with,  and  the 
city  only  acquires,  a  right  of  way,  it  waa 
decided,  but,  in  the  author's  judgment, 
erroneously,  that  stone  within  the  limits 
of  the  street,  which  had  to  be  removed  in 
order  to  level  and  make  the  street  pass- 
able, belonged  to  the  adjoining  owner  as 
part  of  the  soil,  and  not  to  the  city  as  the 
owner  of  the  riglit  of  way  ;  and  the  latter 
could  not,  it  was  further  held,  use  the 


public  every  other  right  ;  the  public  must 
be  taken  to  get  every  right  necessary  to  the 
beneficial  use  and  enjoyment  of  the  street, 
and  the  public  rights  in  the  streets  of  a 
populous  place  are  much  more  enlarged 
and  various  than  with  respect  to  ordinary 
highways.  Some  of  the  cases  have  over- 
looked this  difference,  and  applied  too 
strictly  the  settled  rules  of  the  latter,  in 
all  their  extent,  to  the  former.  See  ante, 
sec.  633;  Cincinnati  v.  Penny,  21  Ohio  St. 
499. 

The  duty  of  keeping  the  highway  in 
a  safe  condition  for  public  travel  involves 
the  duty  of  a  reasonable  supervision  of 
the  highway.  Cusick  v.  Norwich,  40 
Conn.  376  (1873). 

^  Lawrence  v.  Nahant,  136  Mass.  477  ; 
infra,  sec.  689. 

^  Boston  V.  Richardson,  13  Allen 
(Mass.),  146,  159  (1866),  2>cr  Gray,  J,  ; 
West  V.  Bancroft,  32  Vt.  367  (1859),  per 
Pierpont,  J.;  Barter  v.  Commonwealth,  3 
Pa.  (Penr.  &  W.)  253;  Philadelphia  v. 
Tryon,  35  Pa.  St.  401 ;  Williamsport  v. 
Commonwealth,  84  Pa.  St.  487,  493  (1877), 
citing  text ;  Bissell  v.  Collins,  28  Mich. 
277(1873);  s.  c.  15  Am.  Eep.  217,  and 
note  explaining  Cuming  v.  Prang,  24 
Mich.  523  ;  Kelsey  v.  King,  32  Barb. 
(N  Y.)  410  ;  Aurora  v.  Fox,  78  Ind.  1  ; 
New  Haven  v.  Sargent,  38  Conn.  50  ;  s.  c. 
9  Am.  Rep.  360  (1871).  This  case  ex- 
pressly holds  that  the  city,  as  against  the 
adjoining  owner,  is  entitled  to  the  surplus 
noil  of  the  street,  and  the  adjoining  owner 
was.  restrained  from  removing  it.  Compare 
dictum  in  Cuming  v.  Prang,  24  Mich. 
614  (1872)  ;  and  see  Delphi  v.  Evans,  36 
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§  689.  Right  to  Surplus  Soil  in  Repair  of  Street ;  Right  to  con- 
struct Sewers  in  Streets.  —  Although  the  fee  of  the  street  may  be 
in  the  adjoining  lot-owner,  the  city  in  grading  the  street  may  re- 
move the  soil,  and  use  it  in  improving  that  street  or  any  other  street 
in  the  city.^  It  woidd  seem  that  this  right  includes  the  right  on 
the  part  of  the  city  to  dispose  of  the  surplus  soil  to  others  who  will 
remove  it  And  it  has  been  decided  that  if  the  city  does  not 
desire  the  soil  for  the  purpose  of  filling  iu  other  streets,  and  the 
adjoining  owner  does  not  remove  it,  the  city  may  seU  and  dispose 
of  it  in  any  way  it  deems  proper.*  The  construction  of  sewers  is  a 
lawful  use  of  the  street  as  against  an  abutting  proprietor,  no  matter 
whether  the  fee  of  the  street  is  in  him  or  the  city  in  trust  for  street 


uses.^ 

rock  that  might  result  from  the  process  of 
levelling  for  macadamiziiig  or  other  street 
improvements,  and  the  corporation  was 
enjoined  from  so  doing.  Smith  r.  Borne, 
19  Ga.  89  (1855).  The  principle  estab- 
lished in  this  case  denied  in  Denniston  v. 
Clark,  125  Mass.  216  (1878).  See  sec.  687, 
and  note,  supra.  In  Macon  v.  Hill,  58  Ga. 
595  (1877),  the  city  was  held  liable  where 
it  changed  the  grade  to  get  materials  to  be 
used  elsewhere  in  the  city.  Bnt  in  Maine 
it  is  held  that  a  corporation  which,  by 
its  charter,  has  power  to  repair  and  grade 
streets,  may  make  such  repairs  and  do 
such  grading  by  authorizing  others,  at 
their  own  expense  and  under  the  direc- 
tion of  the  street  commissioner,  to  take 
the  materials  from  the  street  for  their  own 
private  use.  Hovey  r.  Mayo,  43  Me.  322 
(1857).  See  also  Palatine  v.  Krenger,  121 
111.  72  (1887).  How  power  to  grade  must 
be  exercised.  Delphi  r.  Evans,  36  Ind. 
90  (1871);  s.  c.  10  Am.  Rep.  12  ;  Terre 
Haute  V.  Turner,  36  Ind.  522  ;  McGr^or 
F.  Boyle,  34  Iowa,  269  (1872)  ;  posi,  sees. 
1043^1045. 

1  Griswold  v.  Bay  City,  85  Mich.  452; 
Huston  r.  Fort  Atkinson,  56  Wis.  350. 
*  Griswold  v.  Bay  City,  supra. 
«  Supra,  sees.  687,  688;  Lewis  Em. 
Dom.  sees.  127,  173.  Although  the  fee  of 
the  streets  of  a  city  may  be  in  the  adjoin- 
ing proprietor,  subject  to  the  public  ease* 
ment,  yet  the  city,  by  virtue  of  its  general 
authority  over  streets,  may  cause  sewers  to 
be  made  therein,  and  the  owner  is  not  en- 
titled to  have  his  damages  assessed  as  for 
a  new  use  or  servitude.    Cone  v.  Hartford, 


28  Conn.  363  (1859).  In  this  case  the  right 
of  the  city  to  jnake  common  sewers  under 
the  street  was  deduced  from  and  r^arded 
as  an  incident  to  its  express  and  general 
authority  to  make  and  maintain  highways 
and  streets,  s.  p.  Fisher  r.  Harrisburg, 
2  Grant  Cas.  (Pa.)  291  (1854)  ;  Stcud- 
inger  r.  :Newark,  28  N.  J.  Eq.  187  (1877); 
see  Glasby  r.  Morris,  18  X.  J.  Eq.  72. 
On  the  general  question  as  to  the  rights  of 
the  public  in  a  city  street,  "  we  cannot," 
says  Bradley,  J.,  "see  any  material  dif- 
ference, as  to  the  extent  of  those  rights, 
whether  the  fee  is  in  the  public  or  in  the 
adjacent  land-owner,  or  in  some  third  per- 
son." Barney  v.  Keokuk,  94  U.  S.  324 
(1876);  8.  c.  4  DUlon,  593,  .599;  Lahr  v. 
Metrop.  Elev.  Ry.  Co.,  104  X.  Y.  268  ; 
Story  r.  N.  Y.  Elev.  B.  R.  Co.,  90  N.  Y. 
122  ;  N.  Y.  Elev.  R.  R.  Co.,  Ih  re,  70  N.  Y. 
327  ;  GUbert  Elev.  Ry.Co.,  In  re,  70  N.  Y. 
361 ;  post,  chap.  xix.  The  construction  of 
a  seicer  is  a  lawful  use  of  a  public  street. 
Traphagen  r.  Jersey  City,  29  N.  J.  Eq.  206 
(1878);  Stoudinger  v.  Newark,  28  N.  J. 
Eq.  187  ;  s.  c.  lb.  446  ;  infra,  sec  690, 
note.  It  is  a  continuing  power  unless  re- 
strained by  charter.  McKevitt  v.  Hoboken, 
45  X.J.  L.  (16  Vroom)  482.  Construction 
of  sewer  through  a  portion  of  a  street 
not  opened  by  law,  where  there  is  noth- 
ing in  the  act  requiring  the  opening  of 
the  street  before  building  of  the  sewer, 
is  not  Ul^al.  Fowler,  In  re,  53  N.  Y.  60 
(1873).  The  judgment  of  the  municipal 
council  as  to  the  necessity  of  constructing 
sewers  is  conclusive.  Michener  r.  Phila- 
delphia, 118  Fa.  St.  535.    What  sewerage 
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§  690  (545).  Right  of  City  to  construct  Cisterns  in  Streets  for 
Public  Uses.  —  Thus,  although  an  easement  only  be  acquired  by  the 
public,  the  municipal  or  local  authorities  may  build  a  reservoir  or 
cistern  in  a  street,  to  retain  water  with  which  to  sprinkle  streets  or 
extinguish  fires.^  In  a  case  in  Iowa,  occurring  in  a  city  where  the 
fee  of  the  soil  in  the  street  was  in  the  adjoining  proprietor,  subject 
to  the  public  easement,  it  appeared  that  the  city  corporation  built  a 
cistern  in  the  street  underneath  the  surface,  near  the  line  of  the 
defendant's  lot,  and  that  subsequently  the  defendant  erected  a  build- 
ing on  his  lot  on  the  line  of  the  street,  and  in  excavating  for  his 
cellar  and  foundation  wall,  and  in  taking  the  earth  from  under  the 
sidewalk  in  the  street,  occasioned  the  destruction  of  the  cistern,  for 
which  an  action  was  brought  against  him  by  the  city ;  and  it  was 
held  that  the  action  could  not  be  maintained,  because,  the  fee  of  the 
street  being  in  the  defendant,  subject  to  the  public  easement,  the 
city  had  no  right,  without  his  consent,  to  construct  the  cistern.  The 
court  observes  that,  "  subject  to  the  public  easement,  the  owner  of 
the  adjoining  lots  is  the  absolute  owner  of  the  soil  of  the  streets,  and 
retains  his  exclusive  right  in  all  mines,  quarries,  springs  of  water, 
timber,  and  earth,  for  every  purpose  not  inconsistent  with  the  public 
right  of  way."  ^  So  far  as  this  case  affirms  that  a  municipal  corpora- 
is  necessary  for  the  welfare  of  a  city  and  The  statute  of  Massachusetts  imposes  a 
for  the  health  of  its  inhabitants  is  a  politi-  liability  upon  towns  for  "  damages  occa- 
cal  or  administrative  question,  to  be  deter-  sioned  by  the  laying,  making,  or  maintain- 
mined  by  the  legislative  authority  of  the  ing "  a  sewer.  Under  this  act  damages 
city.  St.  Louis  Bridge  Co.  v.  People,  125  have  been  awarded  for  the  drying  up  of  a 
111.  226.  well  upon  land  not  taken,  and  not  adjoin- 

The  contract  for  the  right  of  way,  &c.,  ing  that  through  which  a  sewer  was 
between  the  city  and  the  Louisville  City  made.  Trowbridge  v.  Brookline,  144 
Railway  Company  provided  that  the  city  Mass.  139.  Post,  sees.  1043-1054  ;  Lewis 
shall  not  be  liable  for  any  damage  "  from     Em.  Dom.  sec.  86. 

any  delay  in  the  transportation  of  passen-  i  "West  v.  Bancroft,  32  Vt.  367  (1859). 

gers  that  may  be  incurred  by  the  laying  The  cost  of  public  wells  and  cisterns  in 

of  sewers,  water  or  gas  pipes,"  &c.  The  Louisville  may  be  apportioned  among  the 
company  refused  to  take  up  its  track  to  owners  of  lots  fronting  the  public  ways  to 
enable  the  city  to  construct  a  sewer  ;  and  the  middle  of  each  square  from  the  inter- 
thereupon  the  city  caused  the  track  to  be  section  of  streets  where  located.  Louis- 
taken  up,  and  refused  to  replace  it.  For  ville  v.  Osborne,  10  Bush,  226  (1874). 
thus  taking  up  and  refusing  to  replace  the  ^  Dubuque  v.  Maloney,  9  Iowa,  450, 
track,  the  city  did  not  become  liable  for  461  (1859),  per  Stockton,  J.  In  towns 
damages  to  the  railway  company.  The  and  cities  platted  under  the  code  of  Iowa, 
city  did  not  and  could  not  surrender  its  the  lot-owners  do  not  hold  the  fee  to  the 
right  to  construct  sewers  in  such  portions  middle  of  the  street,  and  have  no  other 
of  its  limits  as  might  require  them,  and  interest  in  the  streets  except  a  right  of 
the  railway  company  holds  its  right  of  way  common  to  the  whole  public.  This 
way  subject  to  this  power.  Louisville  is  doubtless  too  broad  a  statement.  Du- 
City  Ry.  Co.  v.  Louisville,  8  Bush,  415  buque  and  Keokuk  are  exceptions  in  this 
(1871).    Ante,  sees.  94,  685.  respect.     Milburn  v.   Cedar  Rapids,    12 
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tion  cannot  rightfully  construct  a  public  cistern  for  mtinicipal  uses, 
in  a  public  street,  -without  the  consent  of  the  abutter  holding  the 
fee,  it  is  directly  opjwsed  to  the  case  from  Vermont  last  cited,  and  to 
the  sound  and  necessary  principle  above  laid  down,  namely,  that  the 
city  corporation  may  make  every  use  of  a  street  which  reasonably 
conduces  to  the  public  convenience  and  enjoyment  It  will  never 
do,  we  think,  to  hold  that  a  municipality,  invested  with  the  control 
of  streets  and  charged  with  the  duty  of  presers'ing  the  public  health, 
promoting  the  public  welfare,  and  of  making  provision  to  extin- 
guish fires,  may  not,  if  it  deems  it  expedient,  construct  a  subter- 
ranean reservoir  or  sewer  in  the  middle  of  a  street  without  the 
assent  of  the  opposite  lot-owners.^ 

§  691  (546).  Laying  down  Gas-Pipea  in  Public  Streets. — Light- 
ing cities  is  so  necessary  for  the  safety  and  convenience  of  the  in- 
habitants that  the  municipal  authorities  are  usually  given  powers 
more  or  less  extensive  in  respect  to  it^  The  legislature  may  au- 
thorize the  condemnation  of  property  for  such  a  purpose.^  In  Great 
Britain  express  legislative  sanction  is  necessary  to  warrant  the  lay- 
ing down  of  gas  pipes  in  the  public  highways ;  *  and  so  in  this  coun- 
try it  is  also  considered  that  the  right  to  the  use  of  the  public  streets 
of  a  city  by  a  gas  company,  for  the  purpose  of  laying  down  its  pipes, 

Iowa,  246  ;  P).  261  ;  Haight  v.  Keokuk,  mnch  examined,  that  where  the  adjoining 
4  Iowa,  199  ;  Dubnque  p.  Maloney,  *ujmi ;  proprietors  own  the  fee,  a  mixnicipal  cor- 
Dubuque  r.  Benson,  23  Iowa,  248  ;  Des  poration  cannot  construct  a  sewer  in  a 
Moines  v.  Hall,  24  Iowa,  234  ;  Ck)ok  v.  public  street  without  an  express  grant ; 
Burlington,  30  Iowa,  94  (1870).  See  and  he  held  that  in  snch  a  case  the  muni- 
chapter  on  Dedication,  ante,  sees.  629,  cipal  corporation  as  against  the  adjoining 
633.  City  has  right  to  impose  the  con-  owner's  consent  could  not  authorize  a 
ditions  upon  which  an  adjacent  property  private  person  to  build  a  subterranean 
owner  may  be  permitted  to  excavate  area  drain  in  the  street.  See,  however,  Cin- 
under  a  sidewalk,  and  until  the  conditions  cinnati  r.  Penny,  21  Ohio  St,  499  (1871), 
are  complied  with,  it  is  authorized  to  for-  which  holds,  correctly,  as  we  think,  sewer- 
bid  such  excavation  being  made.  Davis  age  to  be  a  legitimate  use  of  a  street.  Post, 
V.  Clinton,  50  Iowa,  585  ;  Des  Moines  v.  chap.  xix. ;  ajite,  sees.  687,  689,  note. 
Hall,   24  Iowa,  234.      A    city   also   has         *  An/e,  sec.  3  a. 

power  to  fill  up  wells  in  streets,  as  a  sani-  •  Heyward  v.  Xew  York,  8  Barb.  486. 
tary  measure,  and  the  passage  of  an  ordi-  *  Regina  v.  Sheffield  Gas.  Co.,  22  Eng. 
nance  for  that  purpose  is  ipso  fado  a  Law  and  Eq.  518  ;  Ellis  r.  Sheffield  Gas 
revocation  of  permission  to  construct  and  Co.,  23  L.  J.  Q.  B.  42  ;  Galbreath  r.  Ar- 
maintain  them.  They  may  be  abolished  mour,  4  Bell  App.  Cas.  374  ;  Queen  r.  Gas 
at  the  expense  of  the  public  and  without  Co.,  2  El.  &  El.  651  ;  Queen  ».  Charles- 
compensation  to  the  persons  who  con-  worth,  16  Queen's  B.  1012;  B^na  v. 
stmcted  them.  Ferrenbach  v.  Turner,  86  Train,  9  Cox  Cr.  Cas.  180  ;  Bc^n  r. 
Mo.  416.  Richardson,  13  Allen  (Mass.),  146,  160, 
*  In  Glasby  p.  Morris,  18  X.  J.  Eq.  72  by  Gray,  J. ;  Thompson  v.  Sunderland 
(1866),  it  seems  to  be  the  opinion  of  Chan-  Gas  Co.,  L.  R.  2  Ex.  Div.  429. 
cellor  Zabriskie,  although  the  point  is  not 
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is  a  franchise  which  can  be  granted  only  by  the  legislature,  or  some 
local  or  municipal  authority  empowered  to  confer  it.^  Where  the 
grantee  of  such  a  franchise  has  performed  the  public  service  im- 
posed as  a  condition  of  the  grant,  the  franchise  is  a  contract,  which 
falls  within  the  provision  of  the  Constitution  of  the  United  States 
forbidding  the  States  to  pass  laws  impairing  the  obligation  of  con- 
tracts.^ But  in  making  an  exclusive  grant  of  the  right  to  supply  gas 
to  a  city  and  its  inhabitants,  the  legislature  does  not  part  with  its 
police  power  and  duty  regarding  public  health,  morals  and  safety,  as 
they  may  be  affected  by  the  exercise  of  the  franchise.^ 


1  State  V.  Cine.  Gasl.  &  C.  Co.,  18  Ohio 
St.  262.  As  to  power  of  municipalities  to 
grant  permission  to  lay  down  gas  pipes  in 
the  streets,  see  also  Milhau  v.  Sharp,  15 
Barb.  210,  per  Edwards,  P.  J. ;  Norwich 
Gasl.  Co.  V.  Norwich  City  Gas  Co.,  25 
Conn.  19  (1856);  Smith  v.  Metrop.  Gasl. 
Co.,  12  How.  (N.  Y.)  Pr.  187  (1855); 
People  V.  Benson,  30  Barb.  24.  Gas  pipes 
cannot  be  laid  down  in  country  highway 
without  the  consent  of  the  owner  of  the 
fee  or  compensation  to  him.  It  is  an  ad- 
ditional servitude.  Bloomfield  &  R.  N. 
Gasl.  Co.  V.  Calkins,  62  N.  Y.  386  (1875). 
The  laying  and  maintaining,  by  a  com- 
pany organized  for  supplying  natural  gas, 
of  a  pipe-line  under  a  country  roadway,  is 
an  additional  servitude  on  the  land  for 
which  the  owner  is,  under  the  Constitution 
of  Pennsylvania,  entitled  to  compensation 
(Art.  16,  sec.  8),  and  until  made  may 
have  an  injunction  to  restrain  the  laying 
of  the  line.  Sterling's  Appeal,  111  Pa.  St. 
35.  But  as  to  streets  in  cities,  qucere.  lb. 
It  seems  to  us  clear  that  in  cities  the  use 
of  the  streets  under  legislative  or  munici- 
pal sanction,  for  the  purpose  of  laying 
down  gas  or  other  pipes  to  supply  the 
city  and  its  inhabitants  with  light,  is  a 
legitimate  use  of  the  street,  for  which  the 
abutting  owner  is  not  entitled  to  com- 
pensation. Such,  so  far  as  the  author 
knows,  is  the  general  understanding  of 
the  public  and  of  the  profession.  Power 
to  light  streets  construed.  Nelson  v.  La 
Porte,  33  Ind.  258  ;  Richmond  County 
Gasl.  Co.  V.  Middletown,  59  N.  Y.  228 
(1874)  ;  New  Orleans  v.  Clark,  95  U.  S. 
644  (1877).  In  California  the  right  of 
laying  gas  and  water  pipes  in  streets  is 
controlled    by   the   Constitution    adopted 


in  1879.  See  People  v.  Stephens,  62 
Cal.  209. 

It  is  obvious  that  the  supplying  of  a 
city  with  light  as  well  as  water,  through  a 
distributing  plant  located  in  the  streets,  ia 
essentially  a  monopoly,  and  that  effective 
competition  is  almost  impossible.  It  is 
practicable  to  have  competition  in  the 
manufacture  of  gas  and  supply  of  water, 
but  not  if  the  company  exclusively  owns 
and  controls  its  own  distributing  plant. 
If  this  is  owned  or  controlled  by  the  mu- 
nicipality, competition  would  be,  to  some 
extent  at  least,  practicable.  It  has  been 
strongly  urged  that  it  is  the  part  of  true 
wisdom  and  sound  policy  that  cities  should 
own  their  own  gas  and  water  works.  This 
policy  largely  obtains  in  Europe.  Com- 
paratively few  cities  —  a  dozen  or  so  —  in 
the  United  States  own  their  own  gas- 
works, but  in  the  United  Kingdom  there 
are  552  gas  plants,  of  which  168  belong  to 
cities.  In  Germany,  out  of  667  gas  plants, 
338  belong  to  municipalities.  In  Saxony, 
everj' gas-making  plant  belongs  to  the  city 
in  which  it  is  located,  private  ownership 
of  gas  plants  being  unknown.  Forum 
Mag.  vol.  viii.  p.  286.  See  Index,  title 
Monopoly  ;  infra,  sec.  697,  and  notes. 

2  New  Orleans  Gas  Co.  v.  Louisiana 
Light  Co.,  115  U.  S.  650.  To  same  effect, 
Louisville  Gas  Co.  v.  Citizens'  Gas  Co., 
lb.  683  ;  see  also  New  Orleans  Water 
Works  Co.  V.  Rivei-s,  lb.  674,  to  same 
effect  as  applied  to  water-works. 

'  New  Orleans  Gas  Co.  v.  Louisiana 
Light  Co.,  supra.  Same  ruling  as  to  water 
companies.  Stein  v.  Bienville  Water  Su[>- 
ply  Co.,  34  Fed.  Rep.  145  and  Tiote  ; 
National  Water  Works  Co.  v.  Kansas 
City,  28  Fed.  Rep.  921. 
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§  692  (547).  A  City  cannot,  without  express  Legislative  Author- 
ity, grant  Exclusive  Rights.  —  A  general  grant,  while  it  carries  with 
it,  by  implication,  aU  such  powers  as  are  clearly  necessary  for  the 
proper  and  convenient  exercise  of  the  authority  expressly  con- 
ferred, such  as  using  the  streets  for  the  mains  and  for  placing 
lamp  posts,  and  making  contracts  or  adopting  ordinances  proper  to 
the  execution  of  the  power,  does  not  authorize  the  city  council  to 
grant  to  any  person  or  corporation  an  exclusive  right  to  use  the  streets 
of  the  city  for  the  pui-pose  of  laying  down  gas  pipes  for  a  term  of 
years,  and  thereafter,  until  the  works  shall  be  purchased  from  the 
grantee  by  the  city.  The  court  admitted  that  the  power  to  light 
the  city  would  authorize  the  council  to  contract  for  gas,  and  to 
grant  the  contracting  party  the  use  of  the  streets,  but  denied  its 
authority  to  make  such  use  exclusive  for  a  determinate  future 
period.^ 


1  State  r.  Cine.  Gasl.  &  C.  Co.,  18  Ohio 
St.  262  (1868)  ;  Indianapolis  r.  Indian- 
apolis Gasl.  &  C.  Co.,  66  lud.  396,  citing 
and  approving  text  ;  Parkersburg  Gas  Co. 
V.  Parkersburg,  30  W.  Va.  435  (1887). 

In  Richmond  County  Gasl.  Co.  v.  Mid- 
dletown,  59  N."  Y.  223  (1874),  the  board 
of  the  town  corporation  was  authorized  to 
cause  the  streets  to  be  lighted  with  gas 
whenever  they  deemed  it  necessary,  and 
the  act  requued  the  board,  whenever  they 
deemed  it  necessary  to  have  the  streets  so 
lighted,  to  contract  with  the  plaintiff 
company  to  furnish  and  lay  down  gas 
pipes,  and  to  furnish  lamp-posts  and 
lamps,  and  to  supply  the  same  with  gas. 
This  was  held  by  a  majority  of  the  Court 
of  Appeals  not  to  confer  the  power  on  the 
board  to  make  a  contract  which  should  be 
absolutely  binding  on  the  town  for  a  fixed 
term  of  years.  It  was  also  held  that  the 
contract  was  terminated  by  a  repeal  of  the 
act  under  which  the  contract  was  made. 
Grover,3.,  says:  "The  power  conferred 
[on  the  town]  was  like  the  other  powers 
conferred  upon  the  officers  of  this  and  the 
other  towns  of  the  State,  subject  to  modi- 
fication or  repeal  by  subsequent  legisla- 
tion ;  and  the  board  of  town  auditors 
could  not,  by  any  contract,  prevent  or  at 
all  control  the  action  of  the  legislature  in 
this  respect.  .  .  .  The  contract  became 
void,  for  want  of  authority,  when  the 
power  to  light  the  streets  was  taken  away 
by  the  repeal  of  the  act.  ...  If  the  town 


could  deprive  the  legislatnre  of  this  power 
for  five  years  by  entering  into  a  contract 
with  the  plaintiff  for  that  time,  it  might 
for  one  hundred  years,  by  contracting  for 
that  period.  .  .  .  The  act  shows  that  it 
was  intended  to  vest  a  discretion  at  all 
times  in  the  board,  whether  any  and 
which  of  the  streets  should  be  lighted 
with  gas.  The  board  could,  therefore, 
contract  for  a  supply  only  during  its 
pleasure."     Ante,   sec.  97. 

Authority  to  light  the  public  streets, 
and  to  levy  and  collect  a  tax  for  that  pur- 
pose, gives  the  power  to  the  municipality 
to  do  this  either  by  the  construction  of 
gas-works  of  its  own,  or  by  a  valid  con- 
tract with  others,  acting  within  the  scope 
of  its  authority.  Garrison  v.  Chicago,  7 
Biss.  480  (1877),  per  Drummond,  J. 

The  validity  of  an  ordinance  giving  to 
a  company  the  exclusive  privilege  for  a 
term  of  years  of  laying  water-pipes  in  the 
streets,  &c.,  may  be  contested  by  another 
company  or  individual  afterward  claiming 
such  right,  but  not  in  a  suit  by  taxpayers. 
Grant  r.  The  City  of  Davenport,  36  Iowa, 
396  (1873).  See,  post,  sec.  917  et  seq. 
Text  approved.  Grand  Rapids  Electric 
&c.  Co.  V.  Grand  Rapids  Edison,  &c.  Co., 
33  Fed.  Rep.  659  (the  rule  applied  to 
electric  light  companies)  ;  see  also,  New 
Orleans  Gas  Co.  v.  Louisiana  Light  Co., 
115  U.  S.  650.  A  gas  company  already 
having  the  use  of  streets  for  its  pipes  has 
the  right  to  question  the  validity  of  an 
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§  693  (548).  Municipal  Grant  of  Exclusive  Rights  to  lay  down 
Gas  Pipes;  Connecticut  Decision.  —  In  the  Norwich  Gaslight 
Company  v.  The  Norwich  City  Gas  Company  the  plaintiff  claimed 
to  have  the  exclusive  right  to  the  use  of  the  streets  and  public  places 
of  the  city  of  Norwich  for  the  purpose  of  laying  down  gas  pijpes  and 
distributing  gas  therein,  and  sought  an  injunction  to  restrain  the 
defendant,  a  rival  company,  from  using  the  streets  for  a  similar 
purpose.  Plaintiff 's  claim  to  an  exclusive  right  to  the  use  of  the 
streets  was  based  upon  an  act  of  the  city  council,  in  terms  giving 
such  exclusive  privilege.  It  appeared  that  the  city  did  not  own 
the  soil  or  fee  of  the  streets,  but  that  this  was  in  the  adjoining 
proprietor,  as  in  case  of  ordinary  highways,  subject  to  the  public 
right  of  way,  and  to  the  right  of  the  city  to  regulate  their  use,  by 
making  by-laws  "relative  to  the  streets  and  highways  of  the 
city,  .  .  .  relative  to  public  lights  and  lamps,"  &c.  The  court 
decided  that  while  the  act  of  the  city  council  was  a  license  which 
would  protect  the  plaintiffs  from  a  prosecution  for  a  public  nui- 
sance for  digging  up  the  streets  in  order  to  lay  down  their  pipes, 
it  was  inoperative  (from  want  of  power  in  the  city)  to  confer 
upon  them  an  exclusive  right  to  the  use  of  the  streets  for  this 
purpose.^ 

§  694  (549).  Same  subject. — The  plaintiff's  claim  to  an  exclu- 
sive use  of  the  streets  was  further  based  upon  an  act  of  the  legisla- 
ture, which  gave  them  a  right  (but  did  not  oblige  them  to  exercise 
it)  to  use  the  streets  of  the  city  of  Norwich  to  lay  down  gas  pipes, 
&c.,  which  right  was  declared  to  be  exclusive  "  against  any  and  all 
persons  or  corporations,"  &c.,  with  an  exception  not  material  to 
be  noticed.  When  this  act  was  passed,  the  defendant's  works 
were  far  advanced.  The  court  was  of  opinion  that  the  act  gave 
the  plaintiffs  no  interest  in  the  streets,  and  that  they  could  only 
sustain  their  bill  for  an  injunction  upon  the  idea  that  they  have 

ordinance  granting  the  same  right  to  a  pare  Citizens'  Water  Co.  v.  Bridgeport  Hy- 

rival  company  ;  so  also  has  the  owner  of  draulic  Co.,  55  Conn.  1,  noticed  infra.    Aa 

the  soil  in  the  street.     People's  Gas  Light  to  the  test  propounded  by  the  Supreme 

Co.  V.  Jersey  City,  46  N.  J.  L.  (17  Vrooni)  Court  of  Alabama  in  respect  of  conferring 

297.  franchises  on  particular  individuals.   Horst 

1  Norwich  Gasl.  Co.  w.  Norwich  City  v.  Moses,  48  Ala.  129  (1872).     Indianap- 

Gas  Co.,  25  Conn.  19  (1856).     This  case  olis  v.  Indianapolis  Gas  Co.,  66  Ind.  396, 

is  distinguished,    and  the   power  of  the  citing  and  approving  text.     A  municipal 

legislature  to  grant  an  exclusive  right  to  a  corporation  has  no  power,  under  the  stat- 

company  to   manufacture  and  sell  gas  is  utes  of  Indiana,  to  gi-ant  exclusive  privi- 

affirmed,  in  the  State  v.  Milwaukee  Gasl.  leges  to  a  natural  gas  company  in  using 

Co.,  29  Wis.  454(1872)  ;  s.  c.  9  Am.  Rep.  the  streets.      Citizens'   Gas  &  M.  Co.   w. 

698  ;  supra,  sec.  691,  note.     See  and  com-  Elwood,  114  Ind.  332  (1887J. 
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au  interest  in  the  street  that  is  being  interfered  with,  or  threatened 
to  be,  by  the  defendants.  The  court  was  further  of  the  opinion, 
and  so  held,  that  the  act  giving  the  plaintiffs  the  exclusive  use  of 
the  streets  was  a  restriction  upon  the  free  manufacture  and  sale  of 
gas,  was  a  monopoly,  and  unconstitutional  and  void.  The  court 
distinguished  this  from  the  grants  of  feny  and  bridge  franchises, 
which  are  founded  upon  an  adequate  consideration,  in  the  obligation 
to  accommodate  the  public,  keep  in  repair,  &c.  But,  remarks  the 
court,  "  The  grant  to  the  plaintiffs  appears  to  have  been  made 
without  any  consideration  whatever  for  it.  The  plaintiffs  are 
under  no  obligation  to  make  gas,  or  suffer  the  gas  they  make  to 
be  used.^  As  there  was  no  consideration,  public  or  private, 
reserved  for  the  grant,  and  as  the  business  of  manufacturing  and 
selling  gas  is  an  ordinary  business,  like  the  manufacture  of  leather, 
or  any  other  article  of  trade,  in  respect  to  which  the  government 
has  no  exclusive  prerogative,  we  think  that,  so  far  as  the  restriction 
of  other  persons  than  the  plaintiffs  from  using  the  streets  for  the 
pui-pose  of  distributing  gas  by  the  means  of  pipes  can  be  fairly 
viewed  as  intended  to  operate  as  a  restriction  upon  its  free  manufac- 
ture and  sale,  it  comes  directly  within  the  definition  and  description 
of  a  monopoly ;  and  although  we  have  no  direct  constitutional  pro- 
vision against  a  monopoly,  yet  the  whole  theory  of  a  free  govern- 
ment is  opposed  to  such  grants,  and  it  does  not  require  even  the  aid 
which  may  be  derived  from  the  Bill  of  Rights,  which  declares  '  that 
no  man  or  set  of  men  are  entitled  to  exclusive  public  emoluments  or 
privileges  from  the  community,'  to  render  them  void."  ^ 

^  A  gas  company  is  not,  upon  the  gen-  Rochester  Water  Co.,  In  re,  66  X.  Y.  413 

eral  principles  of  the  law,  bound,  in  the  (1876).     Under  general  power  to  construct 

absence  of  an  express  statute  or  contract,  its  railway  between   specified  termini,   a 

to  furnish  gas  to  all  buildings  on  the  lines  railway  company  cannot  locate  its  road 

"€  their  main  pipes,  upon  being  tendered  through  land  acquired  by  a  city  for  a  reser 

the  fixed  price  or  a  reasonable  corapensa-  voir.    State  v.  Montclair  R}-.  Co.,  35  X. 

tion.     Paterson   Gasl.   Co.    r.   Brady,  27  J.  L.  328  ;  compare  with  Lake  Pleasanton 

K.  J.  L.  245  (1858).     But  quo^e.  Water  Co.  v.  Contra  Costa  Water  Co.,  67 

A  gas  company  chartered  by  the  legis-  Cal.  659,  and  Rochester  Water  Co.,  In  re, 

lature,  with  authority  to  manufacture  and  66  N.  Y.  418  ;  Lewis  Em.  Dom.  sec.  273  ; 

sell    gas  to   private    consumers  and    for  ante,  sec.  588. 

lighting  the  public  streets  on  such  terms  A  gas  company  empowered  to  lay  its 
as  may  be  agreed  upon,  although  of  a  pipes  in  the  streets  of  a  city,  takes  the 
public  character,  is  not  necessarily  a  public  risk  of  their  location,  and  may  be  required 
corporation,  at  least  in  such  a  sense  a.s  to  to  make  such  changes  as  public  conveni- 
exempt  it  from  the  exercise,  in  respect  of  ence  or  security  requires,  at  its  own  ex- 
land  held  by  it  not  then  in  use,  of  the  pense.  Matter  of  Deering,  93  X.  Y.  361 . 
power  of  eminent  domain  conferred  in  ^  Compare  with  Citizens'  Water  Co. 
general  terms  upon  a  railway  company,  v.  Bridgeport  Hydraulic  Co.,  55  Conn. 
New  York  Central  &  H.  R.  R.  R.  Co.  t?.  1,  and  cases  citpd  infra.  For  construe- 
Metrop.  Gasl.  Co.,  63  N.  Y.  326  (1875)  ;  tion  of  consritntional  prohibitioQ  against 
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§  695  (550).  Same  subject.  Connecticut  Decision  commented 
on  and  criticised.  —  With  reference  to  this  decision,  it  may  be  re- 
marked that  in  order  to  induce  the  investment  of  capital  in  such  en- 
terprises, it  is  quite  usual  for  the  legislature,  or  city  council  by 
legislative  authority,  to  gi-ant  exclusive  privileges  for  a  limited 
time.^  Whether  the  principles  of  this  decision  would  be  extended  to 
such  cases,  or  to  cases  where  a  consideration  was  received  for  the 
grant,  or  whether,  without  regard  to  these  circumstances,  the  re- 
striction on  the  power  of  the  legislature  therein  declared  will  be 
followed  elsewhere,  may  be  doubted.  Since  all  persons  cannot  have 
a  grant  of  the  right  to  use  streets  for  such  a  purpose,  and  since 
the  grant  of  such  a  right  to  one  on  proper  conditions  may  be  for 
the  public  good,  and  since  the  essence  of  the  franchise  is  not  the 
exclusive  right  to  manufacture  and  supply  gas  or  light,  but  only 
the  right  to  lay  down  pipes  in  the  street  (which  in  the  nature  of  the 
case  all  persons  cannot  have),  the  Supreme  Court  of  the  United 
States  have  sustained  the  validity  of  such  an  exclusive  legislative 
grant  when  not  in  conflict  with  some  special  provision  of  the  Con- 
stitution of  the  State.  And  similar  legislation  has  been  elsewhere 
upheld,  though  it  has  been  sometimes  denied  or  doubted.^  However 
it  may  be  as  respects  the  power  of  the  legislature,  in  a  particular 
State,  to  make  the  grant  exclusive,  no  such  power,  it  is  clear,  can  be 
exercised  by  a  municipal  council,  unless  it  be  plainly  conferred 
by  express  words,  or  by  necessary,  or  at  least  reasonable,  impli- 
cation.^ 

"  granting  any  exclusive  privilege,  immu-         ^  New  Orleans  Gas  Co.  v.  Louisiana 

nity,  or  franchise  whatever,"  see  case  of  Light  Co.,  115  U.  S.  650  ;  Louisville  Gas 

Union   Ferry   Co.,  98  N,   Y.   139.     This  Co.  v.  Citizens'  Gas  Co.,  115  U.  S.  683  ; 

decision   confines   the  prohibition  within  reversing  s.  c.  81  Ky.  263  ;  New  Orleans 

narrower  limits  than  had   been  generally  Water  Works  Co.   v.   Rivers,  115  U.  S. 

supposed,  and  it  may  be  open  to  further  674  ;    State  v.   Milwaukee  Gasl.  Co.,  29 

consideration  whether  the  views  expressed  Wis.  454  (1872)  ;  s.  c.  9  Am.  Rep.  598  ; 

in  the  opinion  give  full  effect  to  the  pur-  Newport  v.  Newport  Light  Co.,  84  Ky. 

pose  intended  by  the  constitutional  amend-  167  ;    Atlantic    City    Water    Works    ». 

ment.     See  supra,  sec.  691,  and  note,  as  to  Atlantic  City,  39  N.  J.  Eq.    367  ;  ante, 

power  of    legislature  to   grant   exclusive  sec.  443  ;  supra,  sec.  691,  and  note.     See 

rights.     Ante,  sec.  443.     See  Index,  title  and  compare  with  Citizens'  Water  Co.  v. 

Monopolies.  Bridgeport   Hydraulic   Co.,   55  Conn.   1, 

*  In  Citizens' Street  Ry.  Co.  v.  Jones,  34  cited  infra,  and  see  Index,  title  Monopo- 

Fed.  Rep.  579,  the  city  charter  authorized  lies.     2  Hare  Am.  Const.  Law,  781,  782  ; 

it  to  grant  to  street  railways  "  for  the  time  Stater.  Cincinnati  Gaslight  &  C.  Co.,  18 

•which  may  be  agreed  upon,  the  exclusive  Ohio  St.  262  (1868)  ;  Indianapolis  v.  In- 

privilege  of  using  the  streets  and  alleys,"  dianapolis  Gas.  Co.,  66  Ind.  396. 
and  it  was  held  that  such  a  grant  must  bo         3  People  v.  Benson,  30  Barb.  24  ;  ante, 

strictly  construed  and  that  the  exclusive  sec.   362  ;   State  v.   Cine.   Gaslight  &  C. 

right  began  only  when  the  actual  use  of  Co.,  supra ;  anU,  sec.  443  ;  Davenport  v. 

the  streets  began.  Kleinschmidt,  6  Mont.  502  ;  Stein  v,  Bien- 
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§  696.    Same  subject.  —  That   a   city   acting  under  its   general 
authority  has  given  to  a  gas  company  the  exclusive  right  to  lay 


▼ille  Water-Supply  Co.,  34  Fed.  Rep.  145, 
and  note.  The  legislature  in  granting  an 
exclusive  franchise  to  a  water  company 
does  not  relinquish  its  police  power,  or 
duty  as  to  the  public  health.  Ibid.  Power 
in  a  city  "  to  cause  the  sti-eets  to  be 
lighted  "  and  to  make  "  reasonable  regula- 
tions "  therefor,  does  not  authorize  a  grant 
of  an  exclusive  right  to  furnish  gas  for 
fifty  years.  Saginaw  Gasl.  Co.  v.  Saginaw, 
28  Fed.  Rep.  529. 

A  provision  in  a  municipal  charter  giv- 
ing the  council  power  to  make  "  ordi- 
nances, rules,  regulations,  and  by-laws  for 
lighting  the  streets  and  public  buildings 
of  the  city,  and  to  supply  the  city  with 
water,"  does  not  authorize  the  city  to  grant 
an  exclusive  privilege  to  lay  pipes  and 
mains  in  the  streets  of  the  city  in  order  to 
supply  it  and  its  inhabitants  with  water. 
In  a  case  where  the  charter  of  a  water 
company  did  not  expressly  grant  an  ex- 
clusive fi-anchise,  and  there  was  no  provi- 
sion in  the  city's  charter  authorizing  it  to 
grant  exclusive  franchises  or  rights  to  lay 
pipes  and  mains  in  the  streets,  the  court 
held  that  such  an  exclusive  right  could 
not,  consistently  with  the  rules  for  the 
construction  of  such  grants  and  contracts, 
be  held  to  exist.  The  court  strongly  ex- 
pressed the  opinion  that  public  policy  does 
not  permit  the  inference  of  authority  in  a 
municipality  to  make  contracts  inconsist- 
ent with  the  continuous  duty  to  adopt 
such  by-laws  and  regulations  as  the  public 
interest  and  welfare  require.  It  was  also 
held  that  a  reservation  of  the  right  of  the 
city  after  twenty  years  to  purchase  the 
property  and  franchises  of  the  company,  or 
to  take  them  sooner  if  it  failed  to  supply 
water,  did  not  impose  on  the  city  any 
legal  duty  which  disabled  it  fium  using 
other  means  of  water  supply.  Syracuse 
Water  Co.  v.  Svracnse,  N.  Y.  Court  of 
Appeals,  MS-i.,  October,  1889  ;  26  N.  Y. 
State  Rep.  364  ;  40  Alb.  Law  J.  473.  An 
ordinance  granting  to  a  water  company  the 
exclusive  right  to  furnish  water  to  the  in- 
habitants, held  to  be  void  as  creating  a 
monopoly.  Brenham  v.  Brenham  Water 
Co.,  67  Tex.  542  •  supra,  sec.  692,  note. 

As  to  the  power  of  the  Staie  legislatures. 


under  the  amendments  to  the  Federal  Con- 
stitution, to  grant  monopolies,  see  the 
"Slaughter  House  Cases,"  16  Wall.  36 
(1872).  Judge  Hares  review  of  the  cases 
and  dLscussion  of  the  subject  is  instructive. 
2  Am.  Const  Law,  778-782. 

The  grant  of  a  franchise  by  the  I^;is- 
lature  may  constitute  an  irrevocable  eon- 
trad,  the  obligation  of  which  cannot  bo 
destroyed  or  impaired  by  subsequent  legis- 
lation. Citizens*  Water  Co.  v.  Bridgeport 
Hydraulic  Co.,  55  Conn.  1,  and  cases  cited 
by  appellant.  In  this  case  a  grant  by  a 
city  to  a  water  company  of  the  exclusive 
right  to  lay  pipes,  &c.,  so  long  as  a  full 
supply  of  pure  water  should  be  furnished, 
which  was  ratified  by  the  legislature,  was 
sustained,  and  a  later  act  granting  a  simi- 
lar right  to  another  company  was  held  to 
be  beyond  the  power  of  the  legislature. 
See  also,  Newport  v.  Newport  Light  Co., 
84  Ky.  167,  where  it  was  held  that  if  a 
city  has  power  to  maintain  gas-works  it 
may  grant  exclusive  use  of  its  streets  for  a 
term  of  years.  A  grant  of  an  exclusive 
right  to  supply  gas  to  a  city  and  its  inhab- 
itants, upon  condition  of  the  performance 
of  the  service  by  the  grantee,  is  not  an  in- 
fringement of  the  clause  in  the  Bill  of 
Rights  of  Keniucky  declaring  that  ' '  no 
man  or  set  of  men  are  entitled  to  exclusive, 
separate  public  emoluments  or  privileges 
from  the  community,  but  in  consideration 
of  public  services."  Louisville  Gas  Co.  v. 
Citizens'  Gas  Co.,  115  L^.  S.  683,  reversing 
Citizens'  Gas  Light  Co.  r.  Louisville  Gas 
Co.,  81  Ky.  263.  In  a  case  where  a  city, 
having  only  a  general  power  to  light  streets, 
adopted  an  ordinance  granting  to  an  Elec- 
tric Light  Company  the  exclusive  right  to 
use  the  streets  for  fifteen  years,  the  ordi- 
nance was  declared  ultra  vires.  The  court 
in  an  opinion  of  marked  force  and  ability 
says :  "  We  have  endeavored  to  show, 
upon  principle  and  adjudged  cases,  that 
the  authority  of  a  municipality  to  gi-ant 
exclusive  privileges  in  its  streets  involves 
the  exercise  of  the  whole  sovereign  power 
over  such  highways ;  that  nothing  short 
of  exclusive  power  and  control  will  sustain 
the  grant  of  exclusive  rights.  ...  If  the 
power  rests  in  the  city  council  to  grant  an 
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pipes  through  its  streets  and  light  the  same  for  a  specified  compensa- 
tion, does  not  deprive  it  of  the  right  to  grant  to  another  company, 
before  the  first  franchise  shall  have  expired,  similar  rights  and 
privileges.  The  fact  that  a  contract  was  created  by  the  first  ordin- 
ance does  not  destroy  its  legislative  character.^ 

§  697   (551).    Water  Pipes  ;   Use  of  Streets  therefor.  —  The  use  of 

streets  for  the  purpose  of  laying  down  water  pipes  sta.nds  upon  the 
same  principles  as  their  use  for  sewers  and  gas-pipes.  Where  the 
charter  gives  to  the  city,  in  terms,  the  power  to  supply,  or  authorize 
the  inhabitants  to  be  supplied  with  water,  the  municipal  council 
may  use,  or,  as  an  incidental  power,  may  permit  the  contractor  to 
use,  the  streets  for  this  purpose,  and  the  adjoining  owner,  although 
he  holds  the  fee  to  the  centre  of  the  street,  is  not  entitled  to  com- 
pensation as  for  a  new  servitude ;  for  it  is  not  such,  but  only  a 
proper  or  necessary  use  incident  to  a  street  in  a  populous  place.^ 


exclusive  privilege  for  fifteen  years,  I  can- 
not understand  wliy  the  grant  may  not, 
under  the  same  authority,  be  conferred  for 
any  longer  period  that  may  be  determined 
(lu.  The  power  requisite  to  confer  an  ex- 
clusive sovereign  franchise  for  fifteen  years 
involves  the  exercise  and  operation  of  the 
j;ame  sovereign  power  which  could  make 
the  grant  for  one  hundred  or  one  thousand 
years,  or  in  perpetuity.  If  the  authority 
does  not  exist  to  make  the  grant  for  the 
longer  period,  it  does  not  exist  to  confer 
it  for  the  shorter ;  for  it  requires  the  pos- 
session of  the  whole  exclusive  power  and 
control  to  grant  either  the  one  or  the 
other."  Jackson,  J.,  Grand  Rapids  Elec- 
tric, &c,  Co.  V.  Grands  Rapids  Edison,  &c. 
Co.,  33  Fed.  Rep.  659,  distinguishing 
Atlantic  City  Water  Works  v.  Atlantic 
City,  39  N.  J.  Eq.  367,  which  see  noted 
infra  ;  State  v.  Newark,  44  N".  J.  L.  344 
(denying  power  of  city  council),  s.  p.  as 
to  grant  of  exclusive  use  of  streets  for  gas 
pipes  for  thirty  years.  Parkersburg  Gas 
Co.  V.  Parkersburg,  30  W.  Va.  435  (1887), 
where  it  was  also  held  that  the  grant  of  an 
exclusive  privilege  of  lighting  a  city  with 
gas  does  not  affect  the  right  of  the  city  to 
make  a  contract  with  an  electric  light 
company  for  lighting  it  with  electric 
lightsj 

1  Des  Moines  Gas  Co.  v.  Des  Moines, 
44  Iowa,  508  (1876). 


2  Angell  on  Highways,  sees.  25,  312 ; 
Milhau  V.  Sharp,  15  Barb.  (N.  Y.)  210,  per 
Edwards,  P.  J.  ;  Kelsey  v.  King,  32  Barb. 
(N.  Y.)  410;  Crooke  v.  Flatbush  Water 
Co.,  27  Hun  (N.  Y.),  72  ;  Same  v.  Same, 
29  Hun  (N.  Y.),  245.  Water  works  for  a 
given  town  or  place  is  public  use.  Way- 
land  V.  Middlesex  Co.  Comm'rs,  4  Gray 
(Mass.),  500  ;  ante,  chap,  on  Em.  Dom. 
A  city  as  riparian  proprietor  merely  has 
only  such  rights  as  other  like  proprietors, 
and  cannot,  as  of  right,  take  water  from 
the  stream  or  pond  to  supply  the  city  with 
water.  Stein  v.  Burden,  24  Ala.  130  ; 
s.  c.  27  Ala.  104  ;  29  Ala.  127  ;  Stein  v. 
Ashby,  30  Ala.  363  ;  Lewis  Em.  Dom. 
sec.  62,  and  cases  ;  Wood  v.  National 
Water  Works  Co.,  33  Kan.  590  ;  Quincy 
V.  Bull,  106  111.  337,  holding  also  that  an 
express  power  given  to  a  city  to  supply  or 
to  authorize  its  inhabitants  to  be  supplied 
with  water,  includes  as  a  necessary  inci- 
dent the  power  to  contract  for  the  use  of 
the  streets  for  that  purpose.  Water  com- 
pany compelled  to  lower  pipes  laid  in  a 
street  by  legislative  sanction,  so  as  to  con- 
form to  a  new  grade  established  by  muni- 
cipal authority.  Water  pipes  in  a  coun- 
try highway  where  the  fee  is  in  the 
adjoining  proprietor  entitles  him  to  com- 
pensation. Johnson  v.  Jaqui,  27  N.  J.  Eq. 
552  (1876).  But  this  principle,  it  is  be- 
lieved, does  not  apply  to  streets  in  a  city 
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General  authority  to  construct  water-works  will  not  authorize  a 
municipality  to  occupy  part  of  the  surface  of  a  street  with  a 
reservoir  or  tank,^ 


§  698  (552).  Telegraph  Poles  in  Streets  and  Highways.  —  Legisla- 
tive sanction  directly  given,  or  mediately  conferred  through  proper 
municipal  action,  is  necessary  to  authorize  the  use  of  streets  for  the 
posts  and  wires  of  a  telegraph  or  telephone  company.  If  such  posts 
be  erected  within  the  limits  of  a  stre-et  or  highway  without  such 


or  incorporated  place.  Jersey  City  Water 
Cbmm'rs  v.  Hudsou,  13  N.  J.  Eq.  420;  ante, 
sees.  598,  691,  note ;  post,  sec.  701,  et  seq. 
Power  to  "  provide  a  supply  of  water  "  held 
to  have  been  fully  executed  by  the  execu- 
tion of  a  contract  by  which  a  proper  supply 
was  obtained,  and  the  city  enjoined  from 
granting  to  other  persons  the  right  to  lay 
pipes  for  furnishing  water.  Atlantic  City 
Water  Works  v  Atlantic  City,  39  N,  J. 
Eq.  367  ;  distinguished,  Grand  Rapids 
Electric  L.  &  P.  Co.  v.  Grand  Rapids 
Edison,  &c.  Co.,  33  Fed-  Rep.  659;  supra, 
sec.  695,  note. 

A  legislative  grant  of  an  exclusive  right 
to  supply  a  city  and  its  inhabitants  with 
water,  upon  condition  of  the  performance  of 
the  service,  is  the  grant  of  a  franchise,  in 
consideration  of  such  performance  of  a  pub- 
lic service,  and  after  service  performed,  is  a 
contract  within  the  meaning  of  the  United 
States  Constitution  forbidding  the  States 
to  make  laws  impairing  the  obligation  of 
contracts.  New  Orleans  Water  Works  Co. 
V.  Rivers,  115  U.  S.  674,  where  a  grant 
by  the  city  to  an  individual  of  the  right 
to  lay  pipes  to  supply  his  premises  with 
water  was  held  to  violate  an  exclusive  fran- 
chise previously  granted  to  a  water  com- 
pany. The  same  point  had  been  i)reviously 
decided  otherwise  in  the  case  of  the  New 
Orleans  Water  Company  v.  Louisiana 
Sugar  Refinery  Co.,  35  La.  An.  1111,  in 
which  it  was  held  that  the  city  of  New 
Orleans  might  permit  the  laying  of  water 
pipes  in  public  streets  by  private  parties 
for  their  own  use,  notwithstanding  the 
Water  Works  Company  has  the  exchisive 
privilege  of  supplying  the  city  and  its  in- 
habitants with  water,  the  court  constru- 
ing this  privilege  to  extend  only  to  the 
selling  of  water.  As  to  grants  of  exclu- 
sive rights,  supra,  sec.  691  et  seq.;  Index, 
VOL.  II.  — 12 


tit.  Monopolies.  Water  company's  liability 
for  negligent  escape  of  water  from  pipes. 
Blyth  V.  Birmingham  Water  Works,  11 
Exch.  (Hurl.  &  G.)  781.  A  city  owning 
water  works  not  liable  beyond  loss  of  water 
rents  for  defective  supply  to  private  con- 
sumer. Smith  V.  Philadelphia,  81  Pa.  St. 
38  (1876)  ;  s.  c.  22  Am.  Rep.  731  ;  se« 
Tainter  17.  Worcester,  123  Mass.  311  (1877); 
s.  c.  25  Am.  Rep.  90.  The  erection  of  a 
water  tank  in  the  centre  of  a  street,  occu- 
pying one  half  of  the  width  thereof,  and 
the  erection  and  operation  of  a  steam-en- 
gine in  connection  therewith,  even  for  the 
purpose  of  supplying  the  city  and  residents 
thereof  with  water,  is  not  one  of  the  uses  of 
a  street  as  such,  for  which  the  ground  may 
be  appropriately  used  under  a  dedication 
thereof  as  a  street.  The  owner  of  a  lot 
adjoining  a  street  does  not  take  the  same, 
subject  to  any  such  easement,  and  he  may 
therefore  maintain  an  action  for  damage 
done  to  his  property  in  consequence  of 
such  use.  Morrison  v.  Hinkson,  87  111. 
587  ;  supra,  sees.  690,  691. 

In  granting  to  a  xcater  company  the 
right  to  lay  its  pipes  in  the  streets,  a  city 
does  not  part  with  any  power  relating  to  the 
public  health,  and  may  construct  a  sewer 
wherever  the  public  interest  requires,  with- 
out becoming  liable  to  the  water  company 
for  the  expense  attending  the  removal  of 
its  pipes  to  make  room  for  the  sewer. 
National  Water  Works  Co.  v.  Kansas  City, 
28  Fed.  Rep.  921.  A  city  in  Iowa,  held  to 
have  the  power  to  contract  with  a  foreign 
corpoi-ation  for  the  construction  of  water- 
works, and  to  grant  to  it  the  use  of  the 
streets  for  its  pipes,  Dodge  r.  Davenport, 
57  Iowa,  560. 

1  Manhattan  Co,  Ex  parte,  22  Wend. 
653  ;  Morrison  r.  Hinkson,  87  111.  587. 
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sanction,  they  are  nuisances;  but  if  the  erection  be  thus  authorized, 
they  are  not.^  Whatever  power  the  municipality  has  on  this  sub- 
ject must  be  granted  to  it  by  the  legislature. 


§  698  CL,    Same  subject.      Right  of   Abutter   to   Compensation.  — 

Whether  the  legislature  can  authorize  the  placing  of  poles  and  lines 
of  wires  on  highways  or  streets  by  telegraph  or  telephone  companies 
without  compensation  to  the  abutting  owner  has  been  variously 
decided.      That  such  a  use  is  a  public  use  authorizing  the  exercise 


1  Commonwealth  v.  Boston,  97  Mass. 
655  ;  Regina  v.  United  Kingdom  El.  Tel. 
Co.,  9  Cox  Or.  Cas.  174,  cited  in  Redfield 
«n  Carriers,  sec.  574,  and  note,  where  lead- 
ing opinion  of  Crompton,  J.,  is  given. 
Young  V.  Yarmouth,  9  Gray  (Mass.),  386, 
construing  the  statute  oi  Massachusetts ; 
Domestic  Tel.  &  Teleph.  Co.  v.  Newark, 
49  N.  J,  L.  344.  Post,  sec.  1037,  note. 
Text  cited  and  approved  :  Irwin  v.  Great 
So.  Teleph.  Co.,  37  La.  An.  63  ;  Julia 
Building  Assoc,  v.  Bell  Teleph.  Co.,  88 
Mo.  258.  Where  city  authorities  have 
designated  streets  upon  which  a  telegraph 
company  may  erect  poles,  and  the  com- 
pany has  expended  money  in  erecting 
them,  the  permission  cannot  be  revoked. 
Hudson  Teleph.  Co.  v.  Jersey  City,  49 
N.  J.  L.  303. 

The  Telegraph  Act  of  Congress  of  July 
24,  1866  (U.  S.  Rev.  Stats,  sec.  5263  et 
seq.),  is  valid  as  a  legitimate  regulation  of 
commercial  intercourse  among  the  States, 
and  is  appropriate  legislation  to  execute 
the  powers  of  Congress  over  the  postal 
service;  and  it  is  not  limited  in  its  opera- 
tion to  such  military  and  post  roads  as  are 
upon  the  public  domain.  A  foreign  tele- 
graph company  which  has  accepted  and 
complied  with  the  terms  of  that  act  and 
which  has  secured  a  right  of  way,  cannot 
be  prevented  from  constructing  and  operat- 
ing a  telegraph  line  by  a  State.  Pen.sacola 
Tel.  Co.  V.  Western  Union  Tel.  Co.,  96 
U.  S.  1  (1877).  In  the  Circuit  Court  of 
the  United  States,  Southern  District  of 
New  York,  Wallace,  Circuit  J.,  decided 
that  an  act  of  the  State  legislature  re- 
quiring all  electric  wires  in  any  city  hav- 
ing a  population  of  half  a  million  or 
more  to  be  placed  under  the  surface  of 
the  streets,  was  valid  as  a  police  regu- 
lation, even  as  respects  a  telegraph  com- 


pany which  had  accepted  the  provisions 
of  the  above-mentioned  act  of  Congress. 
Western  Union  Tel.  Co.  v.  New  York, 
38  Fed.  Rep.  552. 

"  Notwithstanding  telegraph  lines  may 
be  an  instrument  of  commerce,  a  munici- 
pal corporation  has  the  right  to  determine 
how,  in  what  manner,  and  upon  what  con- 
dition a  telegraph  company  shall  enter 
and  pass  through  it  for  the  purpose  of 
allowing  the  citizens  of  the  country  to 
communicate  by  telegraph,  one  with  an- 
other." Per  Drummmid,  J.,  Mut.  Union 
Tel.  Co.  V.  Chicago,  16  Fed.  Rep.  309. 
See  post,  sec.  704,  note. 

A  city  may  in  virtue  of  its  police  power 
and  as  a  police  regulation  supervise  and 
control  by  ordinance  the  erection  upon  its 
sti'eets  of  telegraph  poles  and  the  string- 
ing of  wires  thereon,  and,  as  incidental  to 
this  power,  it  was  held  by  the  Supreme 
Court  of  Pennsylvania  that  a  licen.se  fee 
—  in  this  case  a  license  fee  of  five  dollars 
for  each  telegraph  pole,  and  a  yearly  li- 
cense fee  of  one  dollar  per  pole  and  two 
dollars  and  fifty  cents  per  mile  of  wire  — 
could  be  sustained  as  a  police  regulation, 
although  it  would  not  be  valid  if  consid- 
ered as  a  tax.  Western  Union  Tel.  Co.  v. 
Philadelphia,  22  Weekly  Notes  of  Cases, 
39;  21  Am.  &  Eng.  Corp.  Cases,  40  (1888), 
and  see  note  to  that  case  for  citation  of 
authorities  on  the  subject  of  the  relative 
rights  and  duties  of  municipalities  and 
telegraph  and  telephone  companies,  and 
the  power  to  charge  license  fees.  In  St. 
Louis  V.  Western  Union  Tel.  Co.,  39  Fed. 
Rep.  59  (1889),  United  States  Circuit 
Court,  Missouri,  Thayer,  Circuit  J.,  held 
a  similar  ordinance  to  be  void,  regarding 
it  as  a  privilege  or  license  tax,  and  one  not 
authorized  by  the  city's  power  "  to  regu- 
late telegraph  companies."     See  Ratter-- 
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of  the  right  of  eminent  domain  is  not  questioned ;  *  but  the  point  of 
controversy  is  whether  such  use  under  legislative  sanction  is  an  ad- 
ditional servitude  upon  the  street  or  highway .^  Some  of  the  cases 
have  made  this  question  depend  upon  whether  the  fee  in  the  street 
is  in  the  public  in  trust  for  street  uses,  or  in  the  abutter.  It  may 
be  doubted,  for  reasons  elsewhere  stated,  how  far,  if  at  all,  this  dis- 
tinction is  sound.^  The  author  considei-s  the  true  doctrine  to  be 
that  the  rights  of  the  abutter,  as  between  him  and  the  public,  are 
substantially  the  same  whether  the  fee  is  in  him  subject  to  the  public 
use,  or  is  in  the  city  in  trust  for  street  uses  proper.  On  the  whole, 
the  safer  and  perhaps  sounder  view  is  that  such  a  use  of  the  street 
or  highway,  attended  as  it  may  be  especially  in  cities  with  serious 
damage  and  inconvenience  to  the  abutting  owner,  is  not  a  street  or 
highway  use  proper,  and  hence  entitles  such  owner  to  compensation 
for  such  use,  or  for  any  actual  injury  to  his  property  caused  by  poles 
and  lines  of  wire  placed  in  front  thereof. 

§  699  (553).  Openings  in  Sidewalks  ;  Vaults  under  Sidewalks 
and  Streets.  —  In  many  cities  lot  proprietors  upon  streets  are  per- 
mitted or  not  forbidden  to  make  openings  in  the  sidewalks,  in 
order  to  obtain  an  entrance  into  the  basement  or  cellar.  It  is 
also  the  usage  that  owners  of  buildings  may  make  openings  under 
the  sidewalk  or  street  to  obtain  additional  cellar  room.  If  the  fee 
of  the  street  is  in  the  municipality  in  trust  for  the  public  uses,  as 
it  frequently  is,  it  extends  to  the  whole  street,  including  the  side- 
walk ;  and  the  adjoining  lot-owner  has,  it  seems  clear,  no  absolute 
right,  as  against  the  public  or  the  municipality  charged  with  the 
control  of  the  streets,  to  appropriate  them  to  this  use.  And  in  our 
judgment  the  lot-owner's  right  is  not  substantially  greater  even  if  he 
has  the  fee  in  the  street.  In  either  case,  to  recognize  such  a  right  ex- 
cept subject  to  municipal  regulation  would  be  inconsistent  with  the 
public  rights,  which  are  paramount  in  the  whole  street  to  the  extent 
of  all  legitimate  street  uses  and  servitudes  required,  or  which  may 
be  required,  for  the  public  benefit  and  convenience.  The  lot- 
man  V.  Western  Union  Tel.  Co.,  127  U.  S.  T.  R.  R.  Co.  v.  Southern  &  Atl.  Tel.  Co., 
411.     Post,  sees.  744,  745,  and  notes.  53  Ala.  211  ;  Invin  v.  Gt.  So.  Tel.  Co.,  37 

'-  Trenton  &  N.  B.  Tump.  Co.  r.  Am.  La.  An.  63  ;  Board  of  Trade  Tel.  Co.  v. 
&  Eur.  Com.  News  Co.,  43  N.  J.  L.  381 ;  Bamett,  107  111.  507  ;  Broome  v.  N.  Y.  & 
Mills  Em.  Dom.  sec.  21  ;  Pierce  v.  Drew,  N.  J.  Tel.  Co.,  42  N.  J.  Eq.  141  ;  Eoake 
136  Mass.  75,  and  see  cases  cited  in  next  v.  Am.  Tel.  &  T.  Co.,  41  N.  J.  Eq.  35  ; 
note.  Dasenbury  r.   Mut.  Union   Tel.   Co.,   11 

2  Pierce  v.  Drew,  136  Mass.  75  ;  Julia     Abb.   New   Cases   (N.   Y.),   440  ;    Lewis 
Building;  Assoc,   v.  Bell  Teleph.  Co.,  88     Em.  Dom.  sees.  131,  226,  and  cases. 
Mo.  258  ;   Gay  v.  Mut.   Union  Tel.   Co.,  '  Ante,  sees.  656  a,  656  b;  post,  sees. 

12  Mo.  App.  485,  494  ;  New  Orleans  M.  &     723  a-723  d  ;  also  note  at  end  of  chapter. 
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owner's  rights  are  subject  to  the  paramount  rights  of  the  public ; 
and  the  rights  of  the  public  are  not  limited  to  a  mere  right  of  way, 
but  extend,  as  we  have  shown,  to  all  beneficial  legitimate  street 
uses,  as  the  public  good  or  convenience  may  from  time  to  time 
require.  The  use  of  the  streets  for  sewers,  tunnelling,  public  cis- 
terns, gas-pipes,  water  pipes,  and  other  improvements,  might  be 
seriously  affected  by  the  recognition  of  a  right  in  the  abutter  to 
make  at  pleasure  openings  in,  or  even  under  the  sidewalk  or  street, 
except  subject  to  reasonable  municipal  regulation.  It  is  clear  that 
all  rights  of  this  character  are  subject  to  legislative  and  municipal 
regulation.  Whether  the  abutting  lot-owner  has  the  right  to  make 
sub-surface  vaults  in  the  street,  as  an  incident  of  ownership,  subject 
to  municipal  regulation,  or  whether  it  is  a  privilege  dependent  upon 
legislative  or  municipal  sanction,  express  or  implied  from  usage,  is  a 
question  that  is  not  settled  by  adjudication.  It  would  seem  to  be  a 
fair  deduction  from  the  New  York  cases  that  the  lot-owner  has  the 
right  to  make  such  sub-surface  excavations  or  vaults  subject  to 
municipal  regulation.^ 

§  700  (554).  Same  subject.  —  Speaking  of  this  subject,  the  Su- 
preme Court  of  Illinois  remarks:  "We  are  not  prepared  to  admit 
that  the  defendant  could,  by  reason  of  his  ownership  of  the  adjoining 
property,  claim  the  absolute  right  to  take  up  the  sidewalk  and  ex- 
tend his  coal-cellar  under  it ;  but  as  such  a  privilege  is  a  great  con- 
venience in  a  city,  and  may,  with  proper  care,  be  exercised  with 
little  or  no  inconvenience  to  the  public,  we  think  that  the  authority 
to  make  such  cellars  may  be  implied,  in  the  absence  of  any  action 
of  the  corporate  authorities  to  the  contrary,  they  having  been  aware 
of  the  progress  of  the  work.  .  .  .  But,"  the  court  adds,  "  while  wo 
infer  a  license  thus  to  use  a  part  of  a  public  street,  it  is  on  the  con- 
dition that  the  person  doing  so  shall  use  more  than  ordinary  care 
and  expedition  in  the  prosecution  of  the  work.  Neither  the  public 
nor  other  individuals  derive  any  possible  advantage  from  such  a  use 
of  the  sidewalk,  but  it  is  solely  for  the  benefit  of  the  person  thus 
using  it,  and  he  must  see  to  it  that  he  does  not  endanger  the  safety 
of  others,  and  that  he  incommodes  the  public  as  little  as  possible."  ^ 

1  McCarthy  v.  Syracuse,  46  N.  Y.  194  ;  York  Dist.  Ky.  Case,  107  N.  Y.  42 ;  Story's 

Robert  v.  Sadler,  104  N.  Y.  229.     Lahr's  Case,  90  N.  Y.  161. 

Case,  104  N.  Y.  208,  where  iZttcyer,  C.  J.,  2  Nelson  v.   Godfrey,   12  111.   22,   23. 

summarizes  the  previous  decisions  ;  Davis  Followed  :  Gridley  v.  Bloomington,  68  111. 

V.  City  of  Clinton,  50  Iowa,  585;  post,  60(1873).   Si/pra,  sec.  660,  note.   In  New 

sees.' 701  b,  734,  996-1000,  1032;  Irvine  Foryfc,  in  a  case  where  the  lot-owner  owned 

V.  Wood  (coal-hole  in  sidewalk),  51  N.  Y.  the  fee  to  the  centre  of  the  street,  it  was 

224  (1872) ;  s.  c.  10  Am.  Rep.  603;  New  held  that  he  has  the  right  to  excavate  th« 
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Bailroads  in  Cities;  Use  of  Public  Streets  for  Surface,  Elevated,  and 
Underground  Bailroads;  Extent  of  Legislative  and  Municipal 
Authority;  Constitutional  Limitations. 

§  701  (555).  Scope  of  Legislative  Power.  —  Eeference  is  else- 
where made  to  the  plenary  power  of  the  legislatures  of  the  States 
in  this  country  over  all  public  ways,  including  not  only  common 
highways  but  streets  within  the  limits  of  muncipalities.^  It  has 
often  been  decided,  and  is  settled,  that  the  legislature  has,  unless 
specially  restricted  by  the  Constitution,  the  power  to  authorize  the 
building  of  a  railroad  on  a  street  or  highway,  without  the  consent  of 
the  municipal  authorities,^  and  may  directly  exercise  this  power  or 
devolve  it  upon  the  local  or  municipal  authorities.^ 


8oil  under  the  surface,  and  to  use  the  space 
for  a  basement  or  other  uses  which  do  not 
interfere  with  the  public  rights  in  the 
street.  McCarthy  v.  Syracuse,  46  N.  Y. 
194  (1871).  See  also  cases  cited  in  the 
last  note  ;  Fisher  r.  Thirkell,  21  Mich.  1 
(1870),  referred  to  post,  sees.  1032,  1033, 
note.  "  What  may  be  deemed  a  reason- 
able and  proper  use  of  a  way,  public  or 
private,  must  depend  much  on  the  local 
situation  and  much  on  public  usage.  The 
general  use  and  acquiescence  of  the  public 
is  evidence  of  the  right."  0' Linda  r. 
Lothrop,  21  Pick.  292,  297  ;  Papworth  v. 
Milwaukee,  64  "Wis.  389;  infra,  sees. 
701  b,  734,  996-1000,  1032. 

1  Ante,  sees.  656  et  seq.,  666,  680,  683. 

«  Savannah  &  T.  R.  R.  Co.  v.  Savan- 
nah, 45  Ga.  602  (1872);  Hine  v.  Keokuk 
&  D.  M.  R.  R.  Co.,  42  Iowa,  636  (1876)  ; 
Dubach  v.  Hannibal  &  St.  J.  R.  R.  Co.,  89 
Mo.  483  ;  Floyd  County  v.  Rome  Street  R. 
R.  Co.,  77  Ga.  614  ;  People  r.  Kerr,  27 
N.  Y.  188  (1863)  ;  Milwaukee  v.  Milw.  & 
R  R.  R.  Co.,  7  Wis.  85. 

•  Ante,  sec.  656  et  seq.;  Mercer  v.  Pitts- 
burgh, Ft.  W.  &  C.  R.  E.  Co.,  36  Pa.  St. 
99  (1859);  Black  v.  Phila.  &  R.  R.  R. 
Co.,  58  Pa.  St.  249  ;  Phila.  &  T.  R.  R.  Co., 
Case  of,  6  "Whart.  (Pa.)  25,  affirmed  iu 
Commonwealth  v.  Erie  &  N.  E.  R.  R.  Co., 
27  Pa.  St.  339,  354  :  Green  v.  Reading 
Bor.,  9  Watts,  382  ;  Henry  r.  Pittsburgh 
&  A.  Br.  Co.,  8  Watts  &  S.  85  ;  O'Connor 
V.  Pittsburgh,  18  Pa.  St.  ISO  ;  Tenn.  & 
Ala.  R.  R.  Co.  V.  Adams,  3  Head  (Tenn.), 
596  ;  Moses  v.  Pittsburgh,  Ft.  W.  &  C. 
B.  R.  Co.,  21  UL  516  ;  Murphy  v.  Chicago, 


29  111.  279 ;  New  Orleans  &  C.  R.  R.  Co. 
V.  Second  Municipality,  1  La.  An.  128  ;  9 
La.  An.  284  ;  Geiger  v.  FUor,  8  Fla.  325  ; 
Springfield  v.  Conn.  River  R.  R.  Co.,  4 
Cush.  (Mass.)  63  ;  Cosby  v.  Owensboro  & 
R.  R.  R.  Co.,  10  Bush  (Ky.),  288  (1874) ; 
State  V.  Hoboken,  35  X.  J.  L.  205;  Pater- 
son  &  Pas.  R.  R.  Co.  V.  Paterson,  24 
N.  J.  Eq.  158 ;  Morris  &  E.  R.  R.  Co.  r. 
Newark,  2Stockt  (10  N.  J.  Eq.)  352,  357  ; 
Barney  v.  Keokuk,  94  U.  S.  324  (1876)  ; 
8.  c.  4  Dillon,  593;  Atchison  Street  Ry.  Co. 
V.  Missouri  Pacific  Ry.  Co. ,  31  Kan.  660  ; 
Harrison  v.  N.  0.  Pacific  Ry.  Co.,  34 
I^.  An.  462  ;  Tilton  v.  New  Orleans  City 
E.  R.  Co.,  35  La.  An.  1062. 

In  Illinois  a  city  has  the  power  to  allow 
the  construction  of  a  railroad  upon  or  over 
its  streets,  and  the  public  will  be  bound 
by  whatever  may  be  lawfully  done  in  re- 
gard to  the  streets  by  the  city.  Chicago 
&  N.  W.  Ry.  Co.  V.  Elgin,  91  111.  251  ; 
Murphy  v.  Chicago,  29  111.  279.  Compare 
Indianapolis,  B.  &  W.  R.  R.  Co.  v.  Hart- 
ley, 67  111.  439  ;  Chicago,  B.  &  Q.  R.  R. 
Co.  P.  McGinnis,  79  111.  269  ;  Board  of 
Trade  v.  Bamett,  107  111.  507  ;  Quincy  i*. 
Chicago,  B.  &  Q.  R.  R.  Co.,  92  111. '21. 
Recent  constitutional  provision  as  to  rail- 
ways in  Illinois,  see  art.  2,  sec.  13 ;  art.  4, 
sec.  22;  art.  11,  sec.  4,  Const.  1870.  A 
municipal  corporation  has  the  same  right 
to  question  the  corporate  existence  and 
the  rights  of  a  railroad  company  seek- 
ing to  use  its  streets  as  a  private  owner 
would  have  where  the  use  of  his  prop- 
erty is  soughh  Brooklyn  Steam  Transit 
Co.  r.  Brooklyn,   78   N.  Y.  624.     Such 
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§  701  a.  Special  Constitutional  Limitation  on  Legislative  Power 
over  Streets  and  their  Uses.  —  In  the  State  of  New  York  the 
plenary  power  of  the  legislature  over  highways  and  streets  (doubt- 
less a  sound  general  principle)  had  been  exercised  so  often  with 
such  manifest  injustice  to  the  municipalities  and  to  the  owners  of 
adjoining  property,  that  its  Constitution  was  amended,  January  1, 
1875,  as  follows  :  "  The  Legislature  shall  not  pass  a  private  or  local 
till  in  any  of  the  following  cases  :  — 

"  Granting  to  any  corporation,  association,  or  individual  the  rigM 
to  lay  dovm  railroad  tracks. 

"  Granting  to  any  private  corporation,  association,  or  individual 
any  exclusive  privilege,  immunity  or  franchise  whatever. 

"  The  Legislature  shall  pass  general  laws  providing  for  the  cases 
enumerated  in  this  section,  and  for  all  other  cases  which,  in  its 
judgment,  may  be  provided  for  by  general  laws.  But  no  law  shall 
authorize  the  construction  or  operation  of  a  street  railroad  except 
upon  the  condition  that  the  consent  of  the  owners  of  one-half  in  value 


railroad  company  must  be  one  dejure,  not 
simply  de  facto,  N.  Y.  Cable  Co.'s  Case, 
104  N.  Y.  43;  Tate  v.  Ohio  &  Miss.  R.  R. 
Co.,  7  Ind.  479  ;  Savannah  &  T.  R.  R. 
Co.  V.  Savannah,  45  Ga.  602  (1872) ;  Hine 
V.  Keokuk  &  D.  M.  R.  R.  Co.,  42  Iowa, 
636  (1876)  ;  New  Albany  &  S.  R.  E.  Co. 
V.  O'Daily,  13  Ind.  353  ;  s.  c.  lb.  551  ; 
People  V.  Kerr,  27  N.  Y.  188  ;  Clinton  v. 
Cedar  Rap.  &  Mo.  R.  R.  R.  Co.,  24  Iowa, 
455  ;  Chicago,  N.  &  S.  W.  R.  R.  Co.  v. 
Newton,  36  Iowa,  299;  Lackland  v.  No. 
Mo.  R.  R.  Co.,  31  Mo.  180  ;  Porter  v. 
No.  Mo.  R.  R.  Co.,  33  Mo.  128  (1862)  ; 
James  River  Co.  v.  Anderson,  12  Leigh 
(Va.),  276  ;  Chicago  v.  Robbins,  2  Black 
(U.  S.),  424;  ante,  sees.  71,  657.  See  So. 
Car.  R.  R.  Co.  v.  Steiner,  44  Ga.  546 
(1861)  ;  Vason  v.  So.  Car.  R.  R.  Co.,  42 
Ga.  631.  After  much  conflict  of  opinion, 
the  Supreme  Court  of  Louisiana  finally 
reached  the  conclusion  that  the  legislature 
of  the  State  had  the  power  to  authorize  a 
railway  company  to  use  for  its  road,  with- 
out compensation  to  abutting  owners,  part 
of  the  batture  or  levee  in  front  of  New 
Orleans.  New  Orleans,  M.  &  C.  R.  R. 
Co.  V.  New  Orleans,  26  La.  An.  517  ;  lb. 
478  (1874).  Harrison  v.  N.  0.  Pacific 
Ry.  Co.,  34  La.  An.  462  ;  Hill  v.  Chicago, 
St.  L.  &  N.  0.  R.  R.  Co.,  38  La.  An.  599. 
The  conflicting  cases  in  the  several  States 


are  cited  by  Lewis  on  Eminent  Domain, 
sec.  115,  note. 

A  different  view  has  been  sometimes 
taken.  Thus  in  Donnaher  v.  State,  8  Sm. 
&  Mar.  (16  Miss.)  649  (1847),  the  court 
decided  that  where  the  statute  under 
which  a  city  was  laid  out  vested  the  title 
of  the  streets  in  the  city,  such  streets 
cannot  be  subjected  to  the  use  of  a  railroad 
without  the  consent  of  the  city,  unless 
the  damages  to  the  city  are  assessed  and 
paid.  In  other  words,  the  legislature  can 
only  interfere  with  the  use  of  the  streets 
of  the  city  by  its  exercise  of  the  right  of 
eminent  domain  ;  and  if  it  exercise  this 
right,  it  must  compensate  the  city.  But 
this  conclusion  seems  to  have  been  adopted 
without  sufficient  reflection,  and  is  un- 
doubtedly erroneous.  Ante,  chap,  iv., 
sees.  54-63.  Lewis  on  Eminent  Domain, 
sec.  119,  and  cases. 

In  Great  Britain  express  legislative  au- 
thority is  necessary  to  warrant  streets  to  be 
used  for  the  purposes  of  railways.  Gal- 
breath  V.  Armor,  4  Bell  App.  Cas.  374  ; 
Queen  v.  Longton  Gas  Co.,  2  El.  &  El. 
651  ;  Queen  v.  Charlesworth,  16  Q.  B. 
1012  ;  Regina  v.  Train,  9  Cox  Cr.  Cas. 
180  ;  1  Barn.  &  Ad.  30.  On  the  right  of 
railways  to  occupy  highways,  see  Redfield 
on  Railways,  sec.  76,  and  notes ;  Lewis  on 
Eminent  Domain,  sees.  110-119. 
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of  the  property  bounded  on,  and  the  consent  also  of  the  local  autlwr- 
ities  having  the  control  of  that  portion  of  a  street  or  highway  upon 
which  it  is  proposed  to  construct  or  operate  such  railroad,  be  first 
obtained,"  &c.     (Art.  3,  sec.  18.) 

Several  other  States  have  ordained  constitutional  provisions  of 
the  same  general  character,  although  some  of  them  do  not  so  dis- 
tinctly protect  the  abutting  owners.^     These  salutary  organic  pro- 


1  Special  etmstitutumal  provisions  re- 
specting dred  railways  and  railroad 
tracks  : — 

Colorado. — Constitution  1876,  Art.  15, 
Sec  2.  No  street  railroad  shall  be  con- 
structed within  any  city,  town,  or  incor- 
porated village  without  the  consent  of  the 
local  authorities  having  the  control  of  the 
street  or  highway  proposed  to  be  occupied 
by  such  street  railroad. 

Illinois.  —  Constitution  1870,  Art.  4, 
See.  22.  The  General  Assembly  shall 
not  pass  local  or  special  laws  granting  to 
any  corporation,  association,  or  indi\-idual 
the  right  to  lay  down  railroad  tracks,  or 
amending  existing  charters  for  such  pur- 
pose ;  granting  to  any  corporation,  associa- 
tion, or  individual  any  special  or  exclusive 
privilege,  immunity,  or  franchise  whatever. 
In  all  other  cases,  where  a  general  law  can 
be  made  applicable,  no  special  law  shall 
be  enacted. 

Art.  11 ,  See.  4.  No  law  shall  be  passed 
by  the  General  Assembly  granting  the 
right  to  construet  and  optrate  a  street  rail- 
road within  any  city,  town,  or  incorpor- 
ated viUage,  without  reqtiiring  the  consent 
of  the  local  authorities  having  the  control 
of  the  street  or  highway  proposed  to  be 
occupied  by  such  street  railroad.  Chicago 
City  Ry.  Co.  r.  Story,  73  111.  541. 

Missonsi.  —  Constitution  1875,  Art.  4, 
Sec.  53.  The  General  Assembly  shall  not 
pass  any  local  or  special  law  granting  to 
any  corporation,  association,  or  individual 
any  special  or  exclusive  right,  privilege, 
or  immunity ;  or  to  any  corporation,  asso- 
ciation, or  individual  the  right  to  lay  dmcn 
a  railroad  track.  Ewing  v,  Hoblitzelle, 
85  Mo.  73,  and  cases  cited. 

Nebraska.  —  Constitution  1875,  Art.  3, 
Sec.  15.  The  legislature  shall  not  pass 
local  or  special  laws  in  any  of  the  follow- 
ing cases  :  .  .  .  Granting  to  any  corpora- 
tion, association,  or  individual  the  right  to 


lay  down  railroad  tracks,  or  amending  ex- 
isting charters  for  such  purpose  ;  grant- 
ing to  any  corporation,  association,  or 
individual  any  special  or  exclusive  priv- 
U^es,  immunity,  or  franchise  whatever. 

Miscellaneoiis  Corporations.  Sec.  2.  No 
general  law  shall  be  passed  by  the  legisla- 
ture granting  the  right  to  construct  and 
operate  a  street  railroad  within  any  cit)', 
town,  or  incorporated  village  without  first 
requiring  the  consent  of  a  majority  of  the 
electors  thereof. 

New  Jersey.  — Constitution  as  amend- 
ed in  1875,  Art.  4,  Sec,  7,  Paragraph  11. 
The  legislature  shall  not  pass  private,  lo- 
cal, or  special  laws  in  any  of  the  following 
cases  :  .  .  .  granting  to  any  corporation, 
association,  or  individual  the  right  to  lay 
dmcn  railroad  tracks.  Laws  New  Jersey, 
1875,  p.  72;  ib.  1876,  pp.  27,  433.  See 
PeU  V.  Newark,  40  N.  J.  L.  71  ;  Central 
R.  R  Co.  of  N.  J.  V.  Penn.  R.  B.  Co.,  31 
N.  J.  Eq.  475,  489;  State  r.  Hammer,  42 
N.  J.  L.  435  ;  Chamberlain  v.  Elizabeth- 
port  S.  Cordage  Co.,  41  N.  J.  Eq.  43. 

Pes>*sylvaxia.  —  Constitution  1874, 
Art.  3,  See.  7.  The  General  Assembly 
shall  not  pass  any  local  or  special  laws, 
.  .  .  creating  corporations,  or  amending, 
renewing,  or  extending  the  charters 
thereof:  granting  to  any  corporation,  as- 
sociation, or  individual  any  special  or 
exclusive  privil^e  or  immunity  ;  or  to 
any  corporation,  association,  or  individual 
the  right  to  lay  dotm  a  railroad  track. 

Art.  17,  See,  9.  No  street  passenger 
railway  shall  be  constructed  within  the 
limits  of  any  city,  borough,  or  township 
without  the  consent  of  its  local  authori- 
ties. Commonwealth  r.  Patton,  88  Pa.  St. 
258. 

JIoxtaxa  ;  North  Dakota  ;  South 
Dakota.  —  The  Constitutions  of  Montana 
(art.  15,  sec.  12),  North  Dakota  (art.  7, 
sec.    139),  and  South  Dakota   (art.    10, 
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yisions,  whose  necessity  originated  in  constantly  growing  private 
and  public  injuries  and  injustice  arising  from  the  free  exercise  of 
unrestrained  legislative  power,  are  founded  upon  a  true  conception 
'Of  the  nature  of  streets  in  cities  so  far  as  concerns  the  rights  of  the 
public  therein,  and  of  the  special  and  peculiar  proprietary  rights  of 
the  abutting  lot-owners  (subject,  of  course,  to  reasonable  municipal 
Tegulation)  in  and  to  the  use  of  the  streets  for  light,  air,  access, 
and  all  other  objects  which  do  not  interfere  with  the  legitimate 
public  uses  of  the  street  for  street  purposes.^  Hence,  the  above- 
mentioned  constitutional  limitations  on  legislative  power  are,  in 
■effect,  that  no  local  or  special  law  shall  be  passed  authorizing  the 
laying  down  of  railroad  tracks  anywhere ;  and  that  no  general  law 
shall  be  passed  authorizing  the  construction  or  operation  of  street 
railroads,  without  the  consent  of  the  two  parties  directly  affected,  viz., 
of  the  municipal  authorities  as  representing  the  local  public  interests 
involved,  and  of  the  abutting  owners,  in  the  manner  provided,  whose 
rights  are  by  such  a  use  of  the  streets  necessarily  and  specially 
affected.  These  constitutional  changes  mark  a  distinct  stage  in  the 
progressive  development  of  our  jurisprudence  which  we  may  well 
pausefully  stop  to  consider. 

§  701  h.  Same  subject.  —  This  constitutional  provision  ordains, 
in  the  most  comprehensive  language,  that  hereafter  the  legislature 
shall  not,  either  by  a  local  or  a  private  act,  grant  to  any  corporation, 
whether  new  or  old,  or  to  any  association  or  individual,  the  right  to 
lay  down  railroad  tracks  anywhere,  either  in  cities  or  out  of  them. 
The  legislature,  it  is  ordained,  shall  pass  general  laws ;  but  no  law 
shall  authorize  the  construction  or  operation  of  a  street  railway 
except  upon  the  consent  of  the  city  and  of  the  owners  of  abutting 
property.  The  language  is  imperative  ;  "  by  no  local  or  private  Act 
shall  you  legislate  on  this  subject,  you  cannot  touch  it  by  any  such 
act;  you  shall  only  legislate  thereon  by  a  general  law,"  but  no 
general  law,  even,  shall  be  passed  on  this  subject,  unless  it  is  of  such 
a  character  that  it  can  secure  the  assent  of  the  municipality,  and  of 
one-half  in  value  of  the  abutting  property  owners  or  of  the  substi- 
tuted judicial  tribunal.  This  constitutional  provision  not  only  oper- 
ates as  a  limitation  upon  legislative  power,  but  it  is  also  an  additional 
guarantee  protecting  the  rights  of  every  person  in  the  State  who 
owns  property  upon  any  public  street.  Before  the  Constitutional 
Amendment  of  1875,  it  would  have  been  competent  for  the  legisla- 

8ec.  3)  contain  provisions  similar  to  those  ^  Sfte  ante,  sees.  656  a,  656  b;  post, 
qtioted  above.  sees.  723  0-723  d. 
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ture,  by  a  local  or  a  private  or  a  general  law,  as  it  might  see  fit,  to 
authorize  auy  company  or  person  to  construct  and  operate  a  railway 
in  any  city  or  town  in  the  State,  on  the  single  condition  that  it  was 
willing  to  make  compensation  to  the  lot-owner  for  the  damage.  The 
Amendment  is  a  limitation  upon  the  power  of  eminent  domain.  No 
person  who  owns  a  lot  can  have  the  street  in  front  of  him  touched 
by  virtue  of  the  provisions  of  any  local  or  private  act  whatever,  or 
by  virtue  of  the  pro\'isions  of  any  general  act,  unless  it  is  such  a  one 
as  shall  be  consented  to  by  the  municipality,  and  by  one-half  in 
value  of  the  abutting  property  owners,  or  in  lieu  thereof  by  the 
prescribed  judicial  tribunaL  This  constitutional  provision  not  only 
prohibits  the  legislature  in  any  case  from  passing  a  local  or  private 
law  granting  the  right  to  lay  down  railroad  tracks,  but  it  is  a  further 
limitation  upon  the  legislative  power,  to  the  effect  that  not  only  the 
right  of  eminent  domain  but  no  other  legislative  power  where  the 
subject  is  the  operation  or  construction  of  street  railways,  shall  be 
exercised  unless  the  law  is  a  general  law,  and  makes  provision  for 
obtaining  the  prescribed  consent  of  the  municipality  and  of  the  lot- 
owners.  This,  it  is  obvious,  is  a  substantial  limitation  on  the  legisla- 
tive power.  Where  the  subject-matter  of  legislation  is  the  authoriza- 
tion of  either  the  construction  or  the  operation  of  a  street  railway,  the 
power  of  eminent  domain  cannot  be  exercised,  though  the  party  in 
whose  favor  the  power  is  attempted  to  be  granted  is  wiUing  to  pay 
for  the  property  taken  a  hundred-fold,  unless  provision  is  made  that 
the  railway  company  shall  obtain  the  required  consent  of  the  muni- 
cipality and  of  the  abutting  owners.  The  Amendment  protects  the 
city  and  the  abutting  owner  by  requiring  the  legislative  power  to 
be  exercised  by  general  (instead  of  local  or  private)  laws,  and  by  re- 
quiring the  consent  both  of  the  municipality  and  of  a  majority  in 
value  of  the  abutting  property  owners.  Both  these  parties  are  in- 
terested, and  hence  the  consent  of  both  must  be  obtained  in  the 
manner  specified  in  the  Amendment,^  which  applies  equally  to  surface, 
elevated,  and  underground  railways? 

1  Unrestrained  power  in  the   central  ers  who  are  injarionsly  affected,  necessarily 

legislative  authority  to  hestow   valuable  makes  the  city  and  such  owners  the  vic- 

franchises  affecting   cities    and    property  tims  of  inconsiderate  grants.      Adminis- 

therein,  without  the  consent  of  the  muni-  tered  on  business  principles,  a  city  ought 

cipal  authorities  and  of  the  property-own-  to  derive  large  revenues  from  the  use  of 


*  Elevated  Railway  cases :  In  the  Ele-  Constitutional  Amendment  quoted  in  the 

vated  Railway  cases  (70  N.   Y.  327,  and  text   (sec.   701  a),   the  Court  of  Appeals 

90   N.   Y.   122)   the   court   had  to  deal  in  the  N.  Y.  Elevated  Railway  cases  (70 

with  the  questions  as  to  the  use  of  the  N.  Y.  309,  338,  349),  per  Earl,  J.,  said: 

streets  a6at«  the  surface.     Construing  the  "These  constitutioDal  provisions  do  not 
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§  701   c.    Same   subject.      Ne'w^  York    Arcade   Railway   cases,  — 

The  value  and  efficieucy  of  the  provisions  of  the  amendment  to  the 


wharves,  from  railways  occupying  streets 
with  their  tracks,  from  gas,  water,  and 
other  companies  to  which  are  given  the 
right  to  lay  mains  in  the  streets,  &c.  Ef- 
fective organic  limitations  on  the  power 
both  of  the  legislature  and  of  the  local  au- 
thorities to  make  grants  of  this  character 
ought  to  be  devised,  and  the  proprietary 
rights  of  adjoining  property  owners  pro- 
tected. It  was  in  this  spirit  and  for  this 
purpose  that  the  amendment  of  the  Consti- 
tution of  New  York,  of  January  1,  1875, 
was  adopted.  Provisions  still  more  spe- 
cific to  secure  to  cities  the  pecuniary  value 
of  grants  made  by  them  for  the  use  of 
their  streets  ought  also  to  be  adopted. 
The  legitimate  sources  of  revenue  thus 
opened  to  cities  is  well  illustrated  by  the 


case  of  the  city  of  Berlin.  In  that  city,  it 
is  stated  on  good  autliority  that  the  street 
railway  companies  not  only  pave  a  portion 
of  all  the  streets  they  occupy,  but  pay  a 
percentage  of  their  receipts  to  the  city, 
whose  present  revenue  from  this  source  is 
about  $250,000  a  year;  and  that  in  A.D. 
1911,  the  street  railways,  with  all  of  their 
equipment,  will  become  the  property  of  the 
city.  Municipal  gas-works  yield  about  18 
per  cent  of  the  entire  annual  expenditure 
of  the  city  as  profit ;  the  water-works  also 
yield  an  annual  profit  of  about  $220,000; 
and  even  the  great  sewerage  system  pro- 
duces a  net  revenue  of  considerable  amount 
through  the  annual  rates  imposed  upon 
householders  for  the  use  of  sewers. 


prohibit  a  private  or  local  bill  to  amend 
the  charter  of  a  private  corporation  by 
regulating  powers,  rights,  privileges,  and 
franchises  which  it  previously  possessed. 
Such  a  bill  may  not  be  passed  to  give  to  an 
existing  corporation  any  new  right  to  lay 
down  railroad  tracks,  or  any  new  exclusive 
privileges  or  franchises,  but  it  may  be 
passed  to  regulate  and  control  the  right  to 
lay  down  tracks  previously  existing,  or  to 
give  new  privileges  or  franchises,  provided 
they  be  not  exclusive.  A  bill  may  be 
passed  waiving  a  forfeiture  of  corporate 
rights.  Such  a  bill  would  confer  no  new 
rights  upon  the  corporation,  but  would 
simply  be  a  surrender  or  waiver  by  the 
sovereign  of  its  right  to  claim  a  forfeiture. 
A  bill  may  be  j)assed  to  extend  the  time 
within  which  corporate  rights  may  be  ex- 
ercised. Such  a  bill  would  give  no  new 
substantial  rights,  but  would  simply  ex- 
tend the  time  within  which  rights  previ- 
ously granted  could  be  exercised.  So  a 
bill  may  be  passed  giving  a  private  rail- 
road corporation  the  right  to  use  a  new  or 
different  motive  power,  provided  the  right 
be  not  exclusive.  ...  It  must  be  conceded 
that  a  distinct  provision  in  the  general 
law,  granting  to  a  specified  corporation  the 
right  to  lay  down  railroad  tracks,  might  be 
as  much  in  conflict  with  the  Constitution 
as  if  the  grant  were  in  a  separate  bill.    As 


to  such  provision  the  bill  would  be  a  pri- 
vate bill  (People  v.  Chautauqua  Co.  Sup., 
43  N.  Y.  10).  The  Constitution  (sec.  1, 
art.  8)provides  that  all  general  and  special 
laws  for  the  formation  of  corporations  may 
be  altered  or  repealed  ;  but  where  a  special 
act  was  passed  prior  to  1875,  creating  a 
private  corporation,  an  act  to  amend  its 
charter  would  be  a  private  one,  and  it  could 
not,  therefore,  since  January  1,  1875,  grant 
the  right  to  lay  down  railroad  tracks. 
Nothing  can  be  done  by  the  legislature 
under  the  power  to  alter  acts  of  incorpora- 
tion which  it  could  not  constitutionally 
do  by  an  original  bill.  The  Constitution 
does  not  forbid  the  legislature  to  grant  the 
right  to  lay  down  railroad  tracks.  It 
simply  forbids  that  such  grant  shall  be 
made  by  private  or  local  bill,  and  permits 
it  to  be  made  under  general  laws." 

In  the  Gilbert  Elevated  Ry.  Case  (70 
N.  Y.  361,.  1877),  Church,  C.  J.,  discuss- 
ing the  question  whether  a  given  local 
act,  amending  a  charter  which  was  older 
than  the  constitutional  amendment,  grant- 
ed the  right  to  lay  down  railroad  tracks 
contrary  to  the  Constitution,  said  :  "  The 
changes  required  were  restrictive  in  char- 
acter. By  the  charter  the  whole  street 
was  to  be  covered  by  tlie  structure  ;  by 
the  conditions  imposed  only  a  portion  of 
some  streets  could  be  occupied.     We  can- 
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Constitution  of  New  York,  referred  to  in  the  two  preceding  sections, 
in  protecting  the  rights  of  the  ahutters,  were  notably  exemplified  in 


not  determine  as  a  matter  of  law  whether 
this  change  will  be  a  Ix^nefit  or  a  burden 
u|>on  the  company,  nor  whether  the  street 
itself  will  be  less  or  more  convenient  for 
the  public  and  abutting  owners,  than  with 
the  original  structure.  The  reduction  of 
fares  and  the  requirement  for  extra  trains 
at  half  fare  were  clearly  restrictive  of  ex- 
isting rights.  I  cannot  accede  to  the  prop- 
osition that  any  change  in  the  structure 
and  in  the  manner  of  occupjring  the  street, 
however  restrictive  upon  the  company  or 
beneficial  to  the  public  in  the  use  of  the 
streets,  constitute  a  fresh  grant  of  the  right 
to  lay  down  railroad  tracks.  It  is  a  mis- 
nomer to  call  such  restrictions  grants  of 
any  right  whatever.  As  well  might  the 
cutting  down  of  a  fee  to  a  life  estate  be 
termed  a  grant  of  land.  The  purpose  of 
the  corporation  and  its  substantial  powers 
were  the  same  after  as  before  the  passage 
of  the  act,  and  if  in  imposing  conditions 
some  benefits  accrued,  such  as  an  exten- 
sion of  time,  and  the  like,  these  would  not 
change  the  character  of  the  act.  True, 
the  act  declares  that  the  coi-poration,  upon 
complying  with  the  conditions  imposed, 
shall  have  '  like  power '  with  corporations 
authorized  to  be  created.  It  possessed  like 
power  before,  and  this  clause  must  be  con- 
strued as  confirmatory  of  such  power,  as 
applied  to  the  changes  and  restrictions  re- 
quired and  imposed.  The  constitutional 
clause  was  designed,  I  think,  to  prohibit 
an  original  and  independent  grant  of  the 
right  to  lay  down  railroad  tracks,  includ- 
ing the  powers  incident  thereto.  I  agree 
with  the  objectors  that  the  legislature 
cannot  grant  this  right  under  the  guise  of 
an  amendment  to  an  existing  charter,  any 
more  than  by  an  original  grant.  It  would 
be  incompetent  to  grant  this  right  to  a 
corporation  organized  for  a  difi"erent  pur- 
pose; but,  in  my  judgment,  an  act  restrict- 
ing and  regidating  an  existing  right  to  lay 
dowTi  railroad  tracks  is  not  a  grant  of  that 
right  within  the  meaning  of  this  clause. 
It  is  not  within  the  letter  of  the  clause, 
nor  within  the  evil  at  which  the  provision 
was  aimed." 

In  Astor  r.  N.  Y.  Arcade  Ry.  Co.  {in- 
fra, sec.   701  c),    Gray,   J.,    quoting  the 


language  of  Church,  C.  J.,  supra,  added  : 
"  1  think  the  meaning  of  the  decision  is 
clear.  If  the  legislative  act  operates  upon 
a  charter  in  the  direction  of  a  regulation, 
an  adjustment  or  a  restriction  of  powers 
possessed,  it  could  not  be  objectionable. 
Within  its  reserved  powers  the  legislature 
may  at  all  times  amend  or  alter  the  char- 
ter ;  but  the  constitutional  amendment 
will  not  permit  it  by  a  private  bill  to  make 
any  new  grant  of  rights  comprehended 
within  those  specified  by  the  amendment. 
I  do  not  think  that  it  can  be  said  in  the 
present  case,  that  every  substantial  right 
given  bj'  the  act  of  18S6  existed  previous- 
ly. For  the  reasons  I  have  briefly  given  I 
think  the  act  of  1886  practically  gave  to 
this  corporation  a  right  to  lay  down  railroad 
tracks,  which  it  could  not  have  exercised 
under  the  act  of  1873,  and  also  gave  what 
are  practically  exclusive  pri\'ileges.  I 
think  it  contravened  the  Constitution,  in 
the  letter  and  in  the  spirit,  and  is  there- 
fore void," 

Underground  street  railways:  In  the 
N.  Y.  District  Ry.  Case  (107  N.  Y.  42), 
the  court  held  that  the  constitutional 
amendment  applied  to  underground  rail- 
ways. Finch,  .1.,  delivering  the  judgment 
of  the  court  on  this  point,  said:  "Where 
the  railway  runs  under  the  streets,  the  ad- 
joining owners  are  as  much,  and  as  dan- 
gerously affected  as  when  it  is  on  the  sur- 
face, or  above  them.  Whether  the  new 
surface  is  safe  and  sufficient,  or  weak  and 
perilous,  and  invites  or  frightens  away 
passage  ;  whether  the  openings  obstruct 
or  hinder  access  to  the  abutter,  or  pour 
through  the  ventilators  .smoke  and  steam 
upon  his  premises ;  whether  his  vaults  and 
foundations  will  remain  safe  and  secure,  or 
be  undermined,  or  weakened,  by  vibration ; 
whether  his  gas  and  water  supply  will 
continue  ample  and  convenient,  and  the 
new  sewerage  work  him  no  injury,  —  all 
these  are  to  him  questions  of  vital  impor- 
tance, affecting  his  comfort  and  conveni- 
ence, the  success  of  his  business,  and  the 
value  of  his  property.  The  same  reason 
which  dictated  a  constitutional  protection 
against  roads  on  or  above  the  surface  of 
the  streets  apply  to  those  which  are  built 


840  MUNICIPAL   CORPORATIONS.  §  701  C 

the  great  cases  of  Astor  and  Bailey  against  the  New  York  Arcade 
Railway  Company.  The  suits  were  brought  by  the  plaintiffs  as 
abutting  owners  of  property  on  Broadway  and  Madison  Avenue  in 
the  city  of  New  York,  to  restrain  the  defendant  company  from  cre- 
ating a  public  nuisance  by  the  construction  of  an  underground  rail- 
way in  those  streets  without  authority  of  law.  The  company  claimed 
legal  authority  to  build  such  railway  by  virtue  of  certain  local  and 
private  acts,  (some  passed  before  and  some  after  the  Constitutional 
Amendment  took  effect),  which  attempted  to  engraft  railway  powers 
upon  an  old  pneumatic  tube  charter.  It  was  unanimously  held  by 
the  Court  of  Appeals,  that  the  act  of  1873  to  this  effect  was  in  con- 
flict with  the  provision  of  the  Constitution  of  New  York  which 
ordains  that  "  no  private  or  local  bill  shall  be  passed  which  shall 
embrace  more  than  one  subject,  and  that  shall  be  expressed  in  the 
title."  It  was  also  held  that  the  local  and  private  acts  passed  in 
1881  and  1886,  after  the  above  mentioned  Constitutional  Amend- 
ment took  effect,  which  by  their  terms  conferred  railway  powers, 
were  in  conflict  therewith,  and  therefore  void.  These  local  and 
private  acts  did  not  require  the  consent  of  the  municipal  authorities 
or  of  the  lot-owners.  The  court,  recognizing  that  the  Constitutional 
Amendment  originated  in  a  public  necessity,  and  that  it  was  founded 
upon  a  wise  policy  designed  to  protect  interesting  public  and  private 
rights,  upheld  with  vigor,  firmness,  and  ability  its  great  remedial  pur- 
poses. Municipal  interests  of  incalculable  value  and  private  prop- 
erty estimated  at  three  hundred  millions  of  dollars,  were  seriously 
affected  by  this  legislation,  which,  if  valid,  left  its  owners,  as  well  as 
the  municipality,  voiceless  in  respect  of  the  question  whether  this 
railway  ought  to  be  built.  Not  only  the  vast  interests  that  were  at 
stake  in  these  cases,  but  the  rights  of  every  municipality  and  of 
every  owner  of  property  abutting  on  streets  in  the  State  of  New 
York,  are  by  this  authoritative  exposition  of  the  Constitutional 
Amendment  rendered  for  the  future  secure  against  like  unauthor- 
ized, covert,  and  oblique  evasions  of  its  protective  provisions.^ 


beneath,  in  the  manner  here  contemplated,  in  72  N..Y.  245;  75  N.  Y.  335,  and  81 

and  those  would    as   justly  be    deemed  N.  Y.  69. 

'street  railroads'  within  the  meaning  of         ^  Astor  v.  New  York  Arcade  Ry.  Co., 

the  phrase  as  used  in  the  Constitution."  113  N.  Y.  93  ;  Bailey  v.  Same,  lb.  615 

The  effect  of  the  constitutional  amend-  (1889).     Earl,  J.,  delivering  the  opinion 

meni  of  January  1,  1875,  in  limiting  the  of  the  court,  concludes :  "  While  by  the 

power  of  the  legislature  over  old  char-  acts  of  1874,  of  1881,  and  of  1886,  the 

ters  is  brought  into  plain  view  by  the  de-  charter  of  the  corporation  was  amended 

cisions  of  the  Court  of  Appeals  in  the  and  its  powers  greatly  enlarged,    pneu- 

several  cases  relating    to  the  Brooklyn,  matic  tubes,   propulsion  by  atmospheric 

Winfield  &  Newtown  Ry.   Co.,  reported  pressure,  and  pneumatic  railways  are  no- 
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§  702  (556).  'Where  the  Pee  is  in  the  Public. —  If  the  fet  in  the 
streets  or  highways  is  in  the  inMic,  or  in  the  municipality  in  trust 
for  public  use,  and  is  not  in  the  abutter,  the  doctrine  seems  to  be 
settled  that  the  legislature  may  authorize  them  to  be  used  by  a  rail- 
road company  in  the  construction  of  its  road,  without  compensation 
to  adjoining  owners  or  to  the  municipality,  and  without  the  consent, 
and  even  against  the  wishes,  of  either.^ 


where  mentioned,  and  all  that  is  left  as  a 
result  of  all  the  legislation  is  a  grand 
scheme  for  underground  railways  operated 
by  any  motive  power  except  such  as  shall 
emit  'smoke,  gas,  or  cinders,'  which,  if 
carried  into  effect,  would  doubtless  be  one 
of  the  marvels  of  the  world.  But  if  it  is 
as  desirable  and  safe  as  it  is  marvellous,  it 
should  be  placed  upon  a  constitutional 
basis,  and  make  an  undisguised  appeal 
upon  its  merits  for  the  public  sanction. 
Our  conclusion,  therefore,  is  that  the  act 
of  1873,  for  the  insufficiency  of  its  title,  is 
unconstitutional  and  void,  and  hence  all 
subsequent  legislation  based  upon  that  act 
must  fall  with  it.  When  the  act  of  1886 
was  passed,  under  which  the  defendant 
proposes  to  lay  down  its  tracks  and  to  con- 
struct its  underground  railways,  it  had 
no  power  to  construct  aij  underground 
railway  for  the  transportation  of  passen- 
gers and  general  freight  through  tunnels  ; 
and  therefore,  that  act  is  in  conflict  with 
section  17  of  article  3  of  the  Constitution, 
which  forbids  the  legislature  to  pass  a  pri- 
vate or  local  bQl  granting  to  any  corpora- 
tion the  right  to  lay  down  railroad  tracks 
or  to  construct  a  street  railroad,  except 
upon  conditions  mentioned  in  that  sec- 
tion." See  also  N.  Y.  Dist.  By.  Co.,  In 
re,  107  N.  Y.  42. 

1  Clinton  v.  Cedar  Bapids  &  Mo.  E.*R. 
Co.,  24  Iowa,  455  (1868);  s.  p.  People  «. 
KeiT,  27  N.  Y.  188  ;  comjjare,  however, 
the  later  N.  Y.  cases  cited  avie,  sees.  701  a, 
701  b,  and  see  infra,  sees.  704,  723  «-723  d; 
Lexington  &  0.  R.  R.  Co.  v.  Applegate,  8 
Dana  (Ky.),  289  ;  Elizabethtown,  &c.  R.  R. 
Co.  V.  Thompson,  79  Ky.  52 ;  Williams  v. 
N.  Y.  Central  R.  R.  Co.,  16  N.  Y.  97, 
tMter;  Wager  v.  Troy  U.  R.  R.  Co.,  25 
N.Y.  526  ;  note  observations  on  page  533  ; 
Protzman  v.  Indianapolis  &  C.  R.  R.  Co. , 
9  Ind.  467  ;  13  Ind.  353;  9  Ind.  557  ;  see 
Cox  V.  Louisville,  N.  A.  &  C.  R.  R.  Co., 


48  Ind.  178  ;  Dwengen  v.  Chicago  &  G.  T. 
Ry.  Co.,  98  Ind.  153 ;  Moses  v.  Pitts- 
burgh, Ft.  W.  &  C.  R.  R.  Co.,  21  111.  522. 
Distinguished,  Indianapolis,  B.  &  W.  R. 
R.  Co.  V.  Hartley,  67  111.  439  (1873);  s.c. 
16  Am.  Rep.  24  ;  s.  c.  5  Chicago  Legal 
News,  486,  and  disapproving  dicta  in  21 
111.  516  and  29  IlL  279.  See  other  Illi- 
nois cases  cited  ante,  .sec.  701,  note.  Ingra- 
ham  V.  Chicago,  D.  &  M.  R.  R.  Co.,  34 
Iowa,  249  (1872);  Davenport  v.  Steven- 
son, 34  Iowa,  225.  Compare  Kucheman 
V.  Chicago,  C.  &  D.  Ry.  Co.,  46  Iowa,  366  ; 
Davis  V.  Chicago  &  X.  W.  Ry.  Co.,  lb. 
389  ;  Simplot  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  5  McCrary  C.  C.  R.  158.  See  Cooley 
Const.  Lim.  555,  556,  and  notes  ;  Hinch- 
man  v.  Paterson  Horse  R.  R.  Co.,  17 
N.  J.  Eq.  75  ;  Jersey  City  &  B.  R.  R.  Co. 
V.  J.  C.  &  H.  H.  R.  R.  Co.,  20  N.  J.  Eq. 
61  ;  Jersey  City  v.  Same,  Ih.  360  ;  Bar- 
nett  V.  Johnson,  15  N.  J.  Eq.  481  ;  People 
V.  Law,  34  Barb.  494  ;  Phila.  &  R.  R.  R. 
Co.  V.  Philadelphia,  47  Pa.  St.  325;  Struth- 
ers  V.  Dunkirk,  W.  &  P.  Ry.  Co.,  87  Pa. 
St.  282  ;  Carson  v.  Central  R.  R.  Co.,  35 
Cal.  325  (1868).  But  see  Weyl  v.  Sonoma 
Val.  R.  R.  Co.,  69  Cal.  202* ;  Hogan  v. 
Railroad  Co.,  71  Cal.  83  ;  Ford  v.  Santa 
Cruz  R.  R.  Co.,  59  CaL  290  ;  Southern 
Pac.  R.  R.  Co.  V.  Reed,  41  Cal.  256.  City 
not  liable  to  lot-owner.  Davenport  v. 
Stevenson,  34  Iowa,  225  ;  Harrison  v.  Xew 
Orleans  Pac.  Ry.  Co.,  34  La.  An.  462  ; 
Lorie  V.  North  Chicago  City  Ry.  Co.,  32 
Fed.  Rep.  270  ;  Fifth  National  Bank  v.  N. 
Y.  Elevated  R.  R.  Co.,  24  Fed.  Rep.  114  ; 
Gulf,  Col.  &  S.  F.  R.  R.  V.  Eddins,  60  Tex. 
656  ;  Same  v.  Fuller,  63  Tex.  467  ;  Hous- 
ton &  Tex.  C.  R.  R.  Co.  v.  Odum,  53  Tex. 
343  ;  Central  Branch  U.  P.  R.  R.  Co.  v. 
Andrews,  30  Kan.  590  ;  Same  v.  Twine, 
23  Kan.  585  ;  Hedrick  v.  Olathe,  30  Kan. 
348,  where  the  city  was  held  not  liable 
though  it  had  granted  the  entire  width  of 
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§  703  (557).  "Where  the  Fee  is  in  the  Abutter.  —  But  where  the 
public  have  only  an  easement  in  the  street  or  highway,  it  has  been 
generally,  but  not  always,  held  that  against  the  proprietor  of  the 
soil  the  use  of  the  street  or  highway  for  the  purpose  of  a  steam  rail- 
road is  an  additional  burden,  which,  under  the  Constitutions  of  the 
different  States,  cannot  be  imposed  by  the  legislature  without  com- 
pensation to  such  proprietor  for  the  new  servitude.^ 


a  street  to  a  railroad.  This  rule  does  not 
apply  to  cases  where  abutting  owners  sus- 
tain special  damages.  "  We  therefore  hold 
that  municipal  authorities  have  no  power 
to  grant  authority  to  permanently  obstruct 
a  street  without  compensation  be  made  to 
lot-owners  abutting  thereon  who  suffer 
special  damages  by  such  obstruction." 
Maxwell,  J.,  in  Burlington  &  Mo.  River 
R.  K.  Co.  V.  Reinhackle,  15  Neb.  279.  In 
a  useful  note  to  sec.  115  of  Lewis  on 
Eminent  Domain  many  of  the  decisions  of 
the  different  States  are  collected.  Mills 
Em.  Dom.,  sees.  200,  204  a. 

1  Williams  v.  N.  Y.  Central  R.  R.  Co., 
16  N.  Y.  97  (1857)  ;  Wager  v.  Troy  U. 
R.  R.  Co. ,  25  N.  Y.  526  (1862)  ;  Mahon  v. 
N.  Y.  Central  R.  R.  Co.,  24  N.  Y.  658  ; 
Fletcher  v.  Auburn  &  S.  R.  R.  Co.,  25 
Wend.  (N.  Y.)  462  ;  Bissell  v.  N.  Y.  Cen- 
tral R.  R.  Co.,  23  N.  Y.  61  ;  Davis  v. 
New  York,  14  N.  Y.  526  ;  Carpenter  v. 
Oswego  &  S.  R.  R.  Co.,  24  N.  Y.  655 ; 
Clarke  v.  Blackmar,  47  N.  Y.  150  (1871). 
See  later  cases  in  New  York  cited  ante, 
sec.  701  a.  So.  Pac.  R.  R.  Co.  v.  Reed, 
41  Cal.  256  ;  Ford  v.  Santa  Cruz  R.  R.  Co., 
59  Cal.  290;  Harrington  v.  St.  Paul  & 
S.  C.  R.  R.  Co.,  17  Minn.  215,  224  ;  Gray 
V.  St.  Paul  &  Pac.  R.  R.  Co.,  13  Minn. 
315  ;  Cash  v.  Union  Depot,  &c.  Co.,  32 
Minn.  101  ;  Williams  v.  Natural  Br.  PI. 
R.  Co.,  21  Mo.  580  ;  Randle  v.  Pac.  R. 
R.  Co.,  65  Mo.  325  ;  Swenson  v.  Lexing- 
ton, 69  Mo.  157;  Cross  v.  St.  Louis,  K.  C. 
&  N.  Ry.  Co.,  77  Mo.  318  ;  Ford  v.  Chi- 
cago &  N.  W.  R.  R.  Co.,  14  Wis.  609  ; 
Pomeroy  v.  Milwaukee  &  C.  R.  R.  Co., 
16  Wis.  640;  Indianapolis  R.  R.  Co.  v. 
Hartley,  supra;  Perry  v.  New  Orleans, 
M.  &  C.  Co.,  55  Ala.  413 ;  Carli  v.  Still- 
water Street  Ry.  &  T.  Co.,  28  Minn.  373 
(a  street  railroad  connecting  two  steam 
railroads,  upon  which  freight  cars  were 
drawn  by  horses).    The  rule  etated  in  the 


text  is  not  adopted  in  Kentucky.  Eliza- 
bethtown  &  P.  R.  R.  Co.  v.  Thompson,  79 
Ky.  52.  A  power  to  grant  the  right  to  lay 
down  railroad  tracks  in  streets,  only  after 
obtaining  the  consent  of  a  majority  of  the 
owners  of  lands  bordering  thereon,  held 
not  to  authorize  the  exercise  of  the  right 
of  eminent  domain  in  favor  of  roads  oper- 
ated by  steam,  because  not  providing  for 
the  compensation  of  the  land  owners. 
Chamberlain  v.  Elizabethport  S.  Cordage 
Co.,  41  N.  J.  Eq.  43. 

Discussing  the  subject  referred  to  in 
sees.  701  and  702  of  the  text,  the  Supreme 
Court  oS.  Illinois  says:  "A  distinction 
is  made  where  the  municipality  grant- 
ing the  right  to  lay  the  track  owns  the 
fee  in  the  street,  and  where  the  fee  re- 
mains in  the  abutting  land-owner  and  it 
seems  to  us  that  it  rests  on  sound  prin- 
ciples, and  is  supported  by  the  highest  au- 
thorities. Where  the  fee  remains  in  the 
original  proprietor  it  is  immaterial  how 
the  public  acquired  an  easement  over  the 
lands,  whether  by  condemnation  or  by 
dedication  ;  it  is  only  for  the  use  of  ordi- 
nary travel,  such  as  we  are  accustomed  to 
see  on  streets  or  highways.  In  case  the 
proprietor  dedicated  the  land  it  was  for 
no  other  purpose,  and  if  it  was  condemned 
his  damages  were  assessed  with  no  other 
view.  A  different  use  of  the  land  from 
that  for  which  it  was  intended  cannot  be 
justified  on  the  ground  that  a  railway  is 
an  improved  highway.  Railway  companies 
are  only  public  coi-porations  in  a  limited 
sense.  The  right  of  way,  the  road-bed  and 
the  carriages  propelled  thereon,  are  owned 
by  private  individuals  and  not  by  the  pub- 
lic. Fares  are  charged  for  travel  thereon 
for  the  exclusive  benefit  of  the  parties  own- 
ing the  road.  They  are  constructed  and 
equipped  in  the  interest  of  private  si>ecu- 
lation,  but  at  the  same  time  they  are  in- 
tended to  subserve  the  public  good.     The 
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§  704.^    Rights  of  Abutter  and  of  the  Public  ;    Existing  State  of 
the  Law  in  respect  thereto.  —  The  two  jpreceding  sections  (702,  703) 


travel  on  them  bears  no  analogy  to  our 
notions  of  travel  on  an  ordinary  street  or 
highway,  where  every  one  travels  at  pleas- 
ure in  his  own  conveyance  without  paying 
tolls  or  fares.  The  uses  are  totally  diflerent, 
and  even  inconsistent.  The  one  is  exclu- 
sive, in  favor  of  private  interest,  and  the 
other  is  open  and  free  to  all.  The  doc- 
trine most  in  consonance  with  our  sense 
of  justice  is,  where  the  fee  of  the  street 
remains  in  the  abutting  land-owner,  the 
corporation  may  grant  the  right  to  a  rail- 
way company  to  lay  its  track  along  or 
across  any  street ;  but  the  company  avails 
of  its  privilege  at  its  peril.  If  in  la3nng 
its  track  it  causes  a  private  injury  to  him 
who  owns  the  fee  in  the  adjoining  prem- 
ises, it  must  make  good  the  damages  sus- 
tained." Indianapolis,  B.  k  W.  R.  R.  Co. 
r.  Hartley,  67  IIL  439  (1873) ;  s.  c.  16 
Am.  Rep.  624  ;  s.  c.  5  Chicago  Leg.  News, 
436.  The  same  rules  were  applied  to  the 
construction  of  telegraph  lines  in  streets, 
in  Board  of  Trade  TeL  Co.  v.  Bamett,  107 
111.  507.  And  this,  referring  to  the  doc- 
trine stated  in  the  text,  says  Judge  Cooley, 
appears  to  be  the  weight  of  judicial  au- 
thority. Const.  Lim.  549.  Such  is  also 
the  opinion  of  Judge  Redfield.  Redfield 
on  Railways,  sec.  76,  and  note.  Lewis 
(Em.  Dom.  sec.  115)  says  that  where 
the  fee  is  in  the  abutter  the  great  weight 
of  authority  is  that  he  may  recover  ;  that 
where  it  is  in  the  public  the  authorities 
leave  the  abutter's  right  to  recover  in 
much  doubt,  and  the  learned  author  col- 
lects many  of  the  cases  in  his  note.  The 
question  is  examined  with  great  fulness  of 
research  in  Kucheman  v.  Chicago,  C.  &  D, 
Ry.  Co.,  46  Iowa,  366  (1877),  and  there  was 
considerable  diversity  of  opinion  among  the 
judges.  See  Mulholland  v.  Des  Moines,  A. 
&  W.  Ry.  Co.,  60  Iowa,  740  ;  Morgan  v. 
Des  Moines  &  St.  P.  Ry.  Co.,  64  Iowa, 
589.  See  Barney  v.  Keokuk,  94  U.  S.  324 
(1876)  ;  s.  c.  below,  4  Dillon,  593.  Text 
cited,  Atchison  &  Neb.  R.  R.  Co.  r.  Gar- 
side,  10  Kan.  552,  565  (1873).    An  owner 


of  land  adjoining,  but  not  including  any 
portion  of,  a  street  cannot  enjoin  the  ob- 
struction of  the  street  by  a  railroad,  acting 
under  municipal  authority,  unless  his  in- 
jury is  of  a  different  character,  and  not 
merely  in  degree,  from  that  suffered  by 
the  public  in  generaL  Crowley  v.  Davis, 
63  Cal.  460,  following  Payne  r.  McKinley, 
54  CaL  532,  and  Bigley  v.  Nunan,  53  Cal, 
403.  In  Ohio  an  owner  of  abutting  prop- 
erty who  suffers  material  injury  by  the 
construction  of  a  railroad  in  a  street  may 
enjoin  the  construction  until  the  right  of 
constructing  is  acquired  under  proceedings 
in  condemnation,  and  it  is  not  material 
whether  he  or  the  city  owns  the  fee  in  the 
street.  Scioto  VaL  Ry.  Co.  r.  Lawrence,  38 
Ohio  St,  41. 

It  is  now  established  as  law  in  New 
York,  by  the  cases  above  cited  (sees, 
701  a,  702,  703),  that  the  use  of  a  street 
or  highway  for  a  steam  railroad  is  an  ad- 
ditional burden  beyond  the  public  ease- 
ment, which  cannot  be  imposed  by  the 
legislature  directly,  or  by  a  municipal  cor- 
poration derivatively,  without  compensa- 
tion to  the  abutter,  whether  it  be  city  lots 
or  country  property  ;  that  such  use,  with- 
out his  consent  or  without  acquiring  the 
right  under  the  law,  by  compensating 
him  for  it,  is  a  wrong,  for  which  trespass 
will  Ue,  or  ejectment  to  recover  possession 
of  the  land,  subject  to  the  public  easement 
Where  the  statute  authorizes  a  railroad 
comi)any  to  acquire  only  the  use  of  lands 
for  operating  its  road,  the  fee  remains  with 
the  owner,  and  the  railroad  company  can 
grant  to  a  city  no  greater  rights  than  it 
possesses ;  and  on  the  abandonment  of 
the  specijic  use,  the  owner  of  the  fee  may 
re-enter,  and  cannot  be  deprived  of  his 
rights  by  legislative  enactment  without 
compensation.  Heard  r.  Brooklyn,  60 
N.  Y.  242  (1875),  Such  a  case  is  dis- 
tinguishable from  one  where  the  fee  is 
granted  or  taken,  for  then  the  owner  has 
no  reversionary  interest.  Heath  v.  Bar- 
more,  50  N,  Y,  302  ;  ante,  sec  589,     See 


*  New  section  :  the  section  numbered  704  in  previous  editions  is  now  embodied  in 
the  note  to  sec.  703.    Post,  sec.  734  a. 
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although  written  nearly  twenty  years  ago,  the  author  allows  to 
stand  in  tliis  edition  without  change,  since  they  correctly  summar- 
ized the  state  of  the  law  as  it  then  existed.  It  will  be  seen  that 
many  of  the  cases  cited  make  the  rights  of  the  abutter  and  the 
correlative  rights  of  the  public  to  depend  in  material  respects  upon 
whether  the  fee  of  the  street  or  highway  is  in  the  one  or  the  other. 
At  that  time  it  was  very  generally,  indeed  almost  universally,  held 
that  if  the  fee  was  in  the  public,  it  was  competent  for  the  legisla- 
ture to  authorize  the  use  of  the  streets  by  a  steam  railway  com- 
pany without  compensation  to  the  abutter.  And  it  was  likewise 
almost  as  universally  held  that  if  the  fee  was  in  the  abutter 
it  was  not  competent  for  the  legislature  to  authorize  such  use 
without  compensation  to  him.  Since  then,  by  special  constitu- 
tional provisions  in  a  number  of  the  States,  by  legislative  provis- 
ions in  perhaps  a  still  greater  number,  and  by  the  general  current 
of  judicial  judgment,  the  law  has  been  tending  towards  the  abroga- 
tion, in  many  respects  at  least,  of  the  distinction  that  the  rights  of 
the  abutter  on  the  one  hand,  and  of  the  public  on  the  other,  are 
essentially  different  whether  the  bare  fee  of  the  street  or  highway 
is  in  the  one  or  the  other,  and  towards  the  establishment  of  the 
doctrine  that  in  either  case  the  construction  and  operation  of  a 
steam  railway  upon  a  street  or  highway  is  not  a  normal  or  legiti- 
mate highway  or  street  use,  but  is  an  additional  servitude,  for  which 
the   abutter  is,  under  the  Constitution,  entitled  to   damages,  and 

supra,  sec.  701  a;  infra,  sees.  704,  723  a-  tion  of  New  York  declaring  that  no  law 
l2Zd,  Consult  Porter  v.  No.  Mo.  11.  R.  shall  authorize  the  construction  of  a  street 
Co.,  33  Mo.  128.  See  So.  Car.  R.  R.  Co.  railroad  except  upon  the  consent  of  the 
V.  Steiner,  44  Ga.  546.  In  the  absence  owners  of  one-half  of  the  adjacent  prop- 
of  special  constitutional  restrictions,  and  erty,  &c.  New  York  District  Ry.  Co., 
where  property  rights  are  not  invaded,  the  In  re,  107  N.  Y.  42  (1887). 
power  of  the  legislature  over  all  streets  and  In  Georgia  legislative  authority  to  a  rail- 
highways  and  public  places,  and  their  uses,  road  company  to  use  a  public  street  for  its 
is  plenary.  The  leading  case  in  Penn-  track  and  trains  does  not  exempt  the  com- 
gylvania  on  this  subject  is  The  Common-  pany  from  liability  for  injuries  to  the  ad- 
wealth  V  Phila.  &  Trenton  R.  R.  Co.,  6  joining  property  caused  by  smoke,  noise, 
Whart.  (Pa.)  25  ;  affirmed,  27  Pa.  St.  339,  shaking  down  plastering,  &c. ;  hut  queer e. 
854  ;  criticised,  Williams  v.  N.  Y.  Central  So.  Car.  R.  R.  Co.  v.  Steiner,  44  Ga.  546 
R.  R.  Co.,  16  N.  Y.  97,  106.  See,  also,  (1871).  If  a  party  dedicates  a  public  street 
O'Connor  v.  Pittsburgh,  18  Pa.  St.  187,  through  his  land,  and  a  railroad  company 
189  ;  Commonweath  v.  Passmore,  1  Serg.  afterwards  procures  a  condemnation  of  land 
&  R.  217  ;  approved,  Chicago  v.  Robbins,  along  the  street  for  its  track,  and  damages 
2  Black  (U.  S.),  418  ;  Struthers  v.  Dun-  are  awarded  him  therefor,  this  is  no  reason 
kirk,  W.  &  P.  Ry.  Co.,  87  Pa.  St.  282  ;  why  he  should  not  be  awarded  further  dam- 
Pusey  V.  Allegheny,  98  Pa.  St.  526  ;  Read-  ages,  to  be  paid  by  another  railroad  com- 
ing V.  Althouse,  93  Pa.  St.  400.  A  rail-  pany  which  seeks  to  build  another  trnck 
road  proposed  to  be  built  exclusively  under  on  the  same  street.  So.  Pac.  R.  R.  Co. 
the  surface  of  q  street  is  a  "street  rail-  v.  Reed,  41  Cal.  156  (1871). 
road  "  within  the  meaning  of  the  Constitu- 
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of  which  right  he  cannot  be  deprived  by  the  legislature  without 
his  consent  or  without  compensation.  "We  do  not  assume  to  say 
that  this  distinction,  so  repeatedly  asserted  as  the  essential  ground- 
work of  the  judicial  reasonings  on  this  subject,  is  wholly  overthrown. 
It  may,  however,  be  safely  affirmed  that  it  is,  in  important  respects, 
seriously  impaired,  and  that  it  seems  likely,  either  as  a  result  of 
positive  provisions  or  of  judicial  reconsideration,  that  it  will  largely 
disappear.  If  in  any  given  State  or  instance,  the  public  has  the 
absolute  fee  of  the  street  or  highway,  and  not  a  qualified  fee  for  street 
or  highway  uses  proper,  it  may  well  be  that  the  legislature,  as  the 
representative  of  the  public,  may,  in  the  absence  of  special  consti- 
tutional restraint,  authorize  a  railway  company  to  use  such  street  or 
highway  for  its  road-bed  without  compensation  to  the  abutter.  But 
if  the  fee  in  the  public  is  limited,  expressly  or  by  fair  construction, 
to  street  and  highway  uses  proper,  the  author's  judgment  is,  that 
the  scope  of  legislative  power,  as  against  the  abutter's  property 
rights  in  the  street,  even  although  these  rights  are  incorporeal,  is  no 
greater  than  where  the  fee  is  in  the  abutter  subject  to  an  easement 
in  the  public  for  all  legitimate  street  uses.  If  so,  and  in  either 
event,  since  such  a  use  of  the  highway  or  street  is  specially  bene- 
ficial to  the  grantee  of  the  franchise,  or  even  to  the  public,  yet  as 
it  is  specially  injurious  to  the  abutting  owner,  it  would  seem  to 
be  the  dictate  of  natural  justice  that  for  such  use  the  latter's  right 
to  compensation  should  be  regarded  as  a  right  of  property  not  sub- 
ject to  the  absolute  control  of  the  legislature. 

§  704  a.  Same  subject.  —  Many  of  the  adjudged  cases  in  the 
different  States  have  been  made  to  turn  upon  the  question  whether 
the  fee  of  the  street  was  in  the  public  or  in  the  abutting  owner,  and  in 
many  instances  without  any  close  inquiry  as  to  the  exact  nature  of 
the  trusts  attached  to  the  fee.  If  the  fee  in  the  public  is  absolute 
(which  it  rarely  is)  and  is  not  limited  to  street  uses  proper,  there  may 
well  be  substantial  ground  for  the  distinction ;  and  so  there  may  be, 
if  by  legislation  or  by  grant  the  abutter  has  the  fee  for  all  purposes, 
except  for  some  specific  and  definite  public  use  within  which  a 
proposed  new  use  does  not  come.  A  more  deliberate  reconsidera- 
tion of  the  whole  subject  is  necessary,  for  on  the  authorities  as  they 
stand,  the  rights  of  the  abutter,  as  affected  by  the  question  of  the 
location  of  the  fee,  must  be  confessed  to  be  in  many  respects  uncer- 
tain, leaving  the  law  in  an  unsatisfactory  condition  ;  what  was  sup- 
posed to  have  been  settled  has  been  questioned  and  disturbed, 
if  not  undermined.  It  is  obvious  that  the  law  on  the  subject  is 
in  a  transitional  state,  and  is  undergoing  those  stages  of  discus- 
voL.  n.  — 13 
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sion  and  development  that  necessarily  precede  the  final  ascer- 
tainment of  sound  and  true  doctrines.  It  seemed  plausible  to 
solve  the  difficulties  by  a  compendious  reference  to  the  fee ;  but  a 
plausible  doctrine  or  distinction  not  founded  in  true  wisdom  will 
not  stand  after  the  course  of  experience  shows  that  it  is  not  con- 
sonant with  justice  or  with  an  enlightened  view  of  the  complex 
rights  involved.  When  such  injustice  is  clearly  perceived,  the 
slow  and  conservative  process  of  judicial  revision  and  rectification 
commences,  and  must  be  undergone,  unless,  indeed,  a  more  speedy 
legislative  remedy  is  applied.^ 

§  705  (558).  Delegated  Municipal  Authority.  —  The  legislature, 
instead  of  granting,  by  direct  act  or  general  legislation,  the  power 
to  railroad  companies  to  occupy  streets  for  the  purpose  of  building 
and  operating  their  roads,  may  delegate  to  municipalities  the  right  to 
sag  when  and  upon  what  conditions,  if  at  all,  the  public  streets 
within  their  limits  may  be  thus  used.^     The  usual  and  ordinary 


1  Since  this  section  was  written,  and  as 
it  is  passing  through  the  press,  the  author 
observes  with  satisfaction  that  the  Su- 
preme Court  of  Mississippi  has,  in  a  well- 
considered  opinion,  reached  the  conclu- 
sions which  are  expressed  in  the  text. 
Theobold  v.  Louisville,  &c.  Ry.  Co., 
April,  1889;  40  Alb.  Law  Jour.  335. 
Arnold,  C.  J.  says:  "The  weight  of  judi- 
cial authority  undoubtedly  is  that  where 
the  public  have  only  an  easement  in  the 
street,  and  the  fee  of  the  soil  of  the  street 
is  retained  in  the  abutting  owner,  under 
the  constitutional  guaranty  of  private  prop- 
erty, a  steam  railroad  cannot  be  lawfully 
constructed  and  operated  thereon,  against 
his  will,  and  without  compensation.  A 
distinction  is  made  by  some  of  the  author- 
ities in  cases  where  the  fee  in  the  soil  of 
the  street  is  in  the  public,  the  State, 
county,  or  city,  and  where  it  remains  in 
the  abutting  owner;  and  in  the  first  case 
the  right  of  the  abutting  owner  to  com- 
pensation is  denied,  and  in  tlie  latter  it  is 
recognized  and  allowed.  "We  perceive  no 
well-founded  difference  in  principle  in  such 
distinction.  If  the  fee  is  in  the  public,  it 
is  held  in  trust,  expressly  or  impliedly, 
that  the  land  shall  be  used  as  a  street,  and 
it  cannot  be  applied  to  any  other  purpose 
without  a  breach  of  tnist.  It  is  only 
where  the  fee  is  in  the  public,  free  from 
any  trust  or  duty,  that  it  may  be  disposed 


of  for  any  purpose  that  the  public  may 
deem  jiroper.  Whether  the  abutting  owner 
has  simply  an  easement  in  the  street,  while 
the  fee  is  in  the  public  or  in  some  other 
owner,  or  whether  he  has  both  the  fee  and 
an  easement,  he  is  equally  entitled  to  re- 
quire that  nothing  shall  be  done  in  deroga- 
tion of  his  rights." 

2  Mercer  v.  Pittsburgh,  Ft.  W.  &  C. 
R.  E.  Co.,  3(5  Pa.  St.  99  (1859)  ;  Pac. 
R.  E.  Co.  V.  Leavenworth,  1  Dillon  C.  C. 
R.  393  (1871);  Slatten  v.  Des  Moines 
Val.  R.  R.  Co.,  29  Iowa,  148  ;  Merchants', 
&c.  Co.  V.  Railway  Co.,  70  Iowa,  105  ; 
Heath  v.  Des  Moines,  &c.  Ry.'Co.,  61  Iowa, 
11  ;  Philadelphia  v.  Lombard  &  S.  S.  P. 
R.  R.  Co.,  3  Grant  (Pa.),  403;  Moses  v. 
Pittsburgh,  Ft.  W.  &  C.  R.  R.  Co.,  21  111. 
516  ;  Geiger  v.  Filor,  8  Fla.  325  ;  Perry  v. 
N.  0.  M.  &  C.  R.  R.  Co.,  55  Ala.  413; 
Tate  V.  0.  &  Miss.  R.  R.  Co.,  7  Ind.  479  ; 
Brooklyn  Central  R.  R.  Co.  v.  Brooklyn 
City  R,  R.  Co.,  32  Barb.  358  ;  New  York 
&  Harl.  R.  R.  Co.  v.  New  York,  1  Hilton 
(N.  Y.),  562;  Hoyle  v.  New  Orleans 
CityR.  R.  Co.,  23  La.  An.  535  (1871); 
So.  Pac.  R.  R.  Co.  r.  Reed,  41  Cal.  256  ; 
Mathews  v.  Kelse)',  58  Me.  56  (1870); 
Wolfe  V.  Cov.  &  Lex.  R.  R.  Co.,  15  B. 
Mon.  (Ky.)  404;  Commonwealth  v.  Erie 
&  N.  E.  R.  R.  Co.,  27  Pa.  St.  339  ;  Peo- 
ple's Pass.  Ry.  Co.  t>.  Memphis  City 
R.  R.  Co.,  10  Wall.  88;  Brooklyn  v.  B. 
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powers  of  municipal  corporations  to  regulate  streets  and  keep  tliem 
free  from  obstructions  are  not  sufficient,  it  is  believed,  to  empower 


City  R.  E.  Co.,  47  N.  Y.  475  (1872) ; 
Bichmond,  F.  &  Pot.  R.  R.  Co.  r.  Kich- 
mond,  96  U.  S.  521  (1877)  ;  s.  c.  10  Chi- 
cago Leg.  News,  379 ;  Newark  &  N.  Y. 
R  E.  Co.  r.  Newark,  23  N.  J.  Eq.  515, 
522  ;  State  v.  Atlantic  City  Council,  34 
N.  J.  L.  99  ;  Paterson  &  Pas.  H.  E.  E. 
Co.  V.  Paterson,  24  N.  J.  Eq.  158  ;  State 
r.  Hoboken,  35  N.  J.  L.  205.  Charter 
authority  to  a  city  to  authorize,  with  the 
abutter's  consent,  the  laying  of  railroads 
on  streets  was  held  to  refer  to  horse  rail- 
ways. Chamberlain  v.  Eliz.  S.  Cordage 
Co.,  41  N.  J.  Eq.  43.  The  grant  by  a 
city  of  the  right  to  use  streets  to  lay  down 
railroad  tracks  held  not  to  be  revocable 
after  confirmation  by  the  legislature. 
Nash  V.  Lowr}-,  37  Minn.  261 ;  Harrison 
V.  New  Orleans  Pac.  Ey.  Co.,  34  La.  An. 
462 ;  Burlington  &  Mo.  Biver  E.  E.  Co.  r. 
Reinhackle,  15  Neb.  279.  It  is  not  com- 
petent for  a  city  to  authorize  such  use  of 
a  street,  deilicated  as  a  street,  as  will 
destroy  it  as  a  thoroughfare  for  the  public 
use,  Dubach  v.  Hannibal  &  St.  Joseph 
E.  R.  Co.,  89  Mo.  4S3  ;  Story  r.  N.  Y. 
Elev.  R.  R.  Co.,  90  N.  Y.  122.  The 
grant  of  a  franchise  to  construct  and 
operate  a  street  railway  is  to  be  construed 
strictly  and  in  favor  of  the  public,  as 
against  those  claiming  under  the  grant  ; 
such  a  grant  will  riot  prevent  the  city  from 
a  reasonable  regulation  of  the  operation  of 
tiie  road,  nor  from  levying  a  license  tax 
upon  it.  Wyandotte  v.  Corrigan,  35  Kan. 
21.  Where  a  city,  exercising  power  dele- 
gated to  it  by  the  legislature,  made  an  ab- 
solute grant  to  a  hoi-se  railway  company 
to  use  certain  streets,  and  the  company, 
having  accepted  the  grant,  built  its  road 
at  great  expense,  it  was  held  that  these 
acts  constituted  a  contract  on  behalf  of  the 
State,  which  could  not  be  impaired  by 
subsequent  legislation  in  the  way  of  an 
amendment  of  the  city  charter.  Hovel- 
man  V.  Kansas  City  Horse  R.  E.  Co.,  79 
Mo.  632  ;  ante,  sec.  371. 

"Where  a  railway  company  is,  by  law, 
authorized  to  mortgage  its  property  and 
franchises,  it  may  include  in  the  mort- 
gage its  rights  derived  from  a  munici- 
pality granting  to  it  a  right  of  way  through 


streets  therein,  with  the  right  to  construct 
its  railroad  thereon,  and  such  rights  and 
franchises  pass  to  the  purchaser  at  a  fore- 
closure sale,  and  may  be  exercised  by  him, 
including  the  right  to  operate  the  railroad 
and  take  toUs  thereon.  The  grantee,  hav- 
ing constructed  its  road  under  such  author- 
ity, has  a  vested  right  of  property  which 
cannot  be  destroyed  by  a  direct  repeal,  or 
by  the  grant  of  the  same  rights  over  the 
same  streets  and  route,  unless  the  power  to 
do  this  was  reserved  at  the  time.  New 
Orleans,  S.  F.  &  L.  E.  E.  Co.  r.  Dela- 
more,  114  TJ.  S.  501  (1884).  The  grant  to 
a  railway  company  of  the  right  to  occupy 
a  street  whether  by  ordinance  or  by  charter 
must  plainly  appear;  it  should  not  be  left 
to  implicarion  from  general  language  which 
does  not  clearly  show  an  intent  to  give 
the  permission.  So  where  authority  to  lay 
such  tracks  "  as  may  be  necessary  to  the 
convenient  use  of  any  depot-grounds  said 
company  may  now  own,  or  hereafter  ac- 
quire, in  the  vicinity  of  or  adjoining  said 
line  of  road,**  without  specific  mention  of 
streets,  it  was  held  that  no  authority  was 
conferred  over  streets  not  named  in  a  pre- 
ceding part  of  the  ordinance.  Chicago,  D. 
&  U.  E.  R.  Co.  r.  Chicago,  121  111.  176  ; 
see  also.  Heath  r.  Des  Moines  &  St.  L.  Ey. 
Co.,  61  Iowa,  11.  A  city  has  no  authority 
to  grant  a  right  of  way  over  a  proposed  ex- 
tension of  a  street  not  opened  or  extended. 
Wichita  &  Western  R.  R.  Co.  r.  Fech- 
heimer,  36  Kan.  45. 

Grant  construed  not  to  be  exclusive  in 
the  grantee.  Brooklyn  City  k  N.,  &c. 
R,  E.  Co.  V.  Coney  Island  k  B.  R.  R.  Co., 
35  Barb.  364  ;  s.  c.  18  N.  Y.,  160  ; 
Sixth  Av.  E.  E.  Co.  v.  Kerr,  45  Barb.  138; 
Louisville  k  P.  R.  E.  Co.  v.  L.  aty  Ey. 
Co.,  2  Duvall  (Ky.),  175.  Efi"ect  of  mu- 
nicipal condition  that  another  company 
should  have  joint  use  of  the  track  laid  on 
certain  streets.  Jersey  City  &  Hob.  H. 
E.  E.  Co.  V.  J.  C.  &  Bergen  R.  E.  Co.,  21 
N.  J.  Eq.  550. 

If  a  railroad  comj>any  is  authorized  to 
occupy  the  street  of  a  city,  it  possesses,  as 
a  necessary  incident,  the  power  to  make 
a  "turn  out"  within  the  limits  of  the 
street,  to  communicate  with  the  depot  on 
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them  to  authorize  the  use  thereof  for  the  purpose  of  constructing 
and  operating  thereon  a  steam  railway,  at  least  one  between  different 
towns  in  the  State,  since  such  powers  are  not  to  be  enlarged  by 
construction,  and  were  not  conferred  for  this  purpose.^ 


the  street.  New  Orleans  &  C.  E.  R.  Co. 
V.  Second  Municipality,  1  La.  An.  128  ; 
8.  p.  Knight  V.  Carrollton  Pi.  R.  Co.,  9 
La.  An.  284.  Power  to  construct  railroad 
in  streets,  held  to  include  right  to  build 
sidings  and  branches  to  wharves.  Black 
V.  Phila.  &  R.  R.  R.  Co.,  58  Pa.  St.  249; 
Philadelphia  v.  Same,  lb.  253.  Or  to 
elevators.  Clarke  v.  Blackmar,  47  N.  Y. 
150  (1871). 

In  Kansas,  although  the  fee  of  streets 
is  in  the  county  as  the  agent  of  the  pub- 
lic, the  power  to  provide  for  and  regulate 
the  passage  of  railways  thereon  is  in  the 
municipality.  Atchison  &  Neb.  R.  R. 
Co.  V.  Garside,  10  Kan.  552  (1873). 

1  Savannah,  A.  &  G.  R.  R.  Co.  v. 
Shiels,  33  Ga.  601  (1863).  In  this  case  it 
was  held  that  the  usual  municipal  power 
over  streets  does  not  give  the  municipal 
authorities  the  right  to  authorize  a  rail- 
road company  to  lay  their  track  length- 
wise on  one  of  the  streets  of  the  city  on  a 
grade  requiring  deep  excavations  and  high 
embankments,  to  the  great  damage  of  the 
adjoining  owner.  See  People  v.  Car- 
penter, 1  Mich.  273  ;  infra,  sees.  706, 
707.  Chamberlain  v.  Eliz.  S.  Cordage 
Co.,  41  N.  J.  Eq.  43 ;  Perry  v.  N.  0.  M. 
&  C.  R.  R.  Co.,  55  Ala.  413  ;  State  v. 
Hoboken,  35  N.  J.  L.  205  ;  Davis  v.  New 
York,  14  N.  Y,  506;  Lawrence  R.  R.  Co.  v. 
Williams,  35  Ohio  St.  168.  In  Kentucky 
the  doctrine  is  that  the  municipal  authori- 
ties may  consent  to  the  use  of  streets  by 
railway  companies.  Lex.  &  0.  R.  R.  Co. 
V.  Applegate,  8  Dana  (Ky.),  289  (1839)  ; 
Wolfe  V.  Cov.  &  Lex.  R.  R,  Co.,  15  B. 
Mon.  (Ky.)  404  (1854)  ;  Louisville  &  F. 
R.  R.  Co.  i;.  Brown,  17  B.  Mon.  (Ky.) 
763  (1856)  ;  Covington  Street  Ry.  Co. 
V.  Covington,  9  Bush,  127  ;  Cosby  v. 
Owensboro  &  R.  R.  R.  Co.,  10  Bush,  288 
(1874).  An  act  of  the  legislature  author- 
ized a  street  railway  company  to  construct 
its  railway  along  such  streets  of  the  city 
of  Covington  as  "  it  may  consider  benefi- 
cial to  its  interest,  and  to  which  the  city 
council  may  consent,  authority  for  which 


is  hereby  given  to  said  council  to  viake  an 
agreement  therefor," — Held,' to  authorize 
au  agreement  between  the  company  and 
the  city  by  which,  among  other  things, 
the  former  agreed  to  pay  to  the  latter  an 
annual  bonus,  or  compensation,  for  the 
consent  of  the  city.  Covington  Street 
Ry.  Co.  j;.  Covington,  9  Bush,  127  (1872). 
The  general  council  cannot  by  contract  de- 
prive itself  of  the  power  to  regulate  the 
reconstruction  of  railways  made  necessary 
by  the  changes  in  the  character  of  pave- 
ment used  upou  the  streets  of  the  city. 
Louisville  City  Ry.  Co.  v.  Louisville,  8 
Bush  (Ky.),  415  (1871)  ;  ante,  sec.  97. 
In  lotva,  it  has  been  decided  that  mu- 
nicipal corporations  have  the  authority 
to  authorize  the  use  of  streets  by  railway 
companies  on  such  grade  as  their  councils 
may  prescribe  ;  and  that  the  company  is 
not  liable  for  the  necessary  damages  to 
adjoining  lot-owners,  resulting  from  the 
proper  exercise  of  the  power  thus  con- 
ferred. Slatten  v.  Des  Moines  Val.  R.  R. 
Co.,  29  Iowa,  148  (1870).  But  under  the 
statute,  as  construed,  the  right  of  a  rail- 
road  company  to  occupy,  lengthwise,  a 
public  street  against  the  wish  of  the  mu- 
nicipal authorities  is  subject  to  equitable 
control  and  police  regulations.  Chicago, 
N.  &  S.  R.  R.  Co.  V.  Mayor  of  Newton,  36 
Iowa,  299  (1873);  Inghraham  r.  Chic,  D. 
&  M.  R.  R.  Co.,  34  Iowa,  249.  See  Dav- 
enport V.  Dav.  &  St.  P.  R.  R.  Co.,  38 
Iowa,  99  (1873).  General  power  to  con- 
struct a  railroad  does  not  give  this  right 
to  occupy  a  highway  longitudinally.  Mor- 
ris &  E.  R.  R.  Co.  V.  Newark,  2  Stockt. 
(10  N.  J.  Eq.)  352,  362.  See  ante, 
sec.  680,  note,  and  tlie  cases  there  cited. 
Under  the  statute  of  Indiana,  granting  to 
cities  exclusive  power  over  streets,  they 
may  confer  upon  railroad  companies  the 
right  to  lay  their  tracks  over,  along,  or 
across  streets  and  alleys.  Kistner  v.  Indi- 
anapolis, 100  Ind.  210.  In  Missouri  if  a 
municipality  duly  empowered  grants  to  a 
railroad  company  the  right  to  lay  its  track 
upon  a  street,  the  riglit  is  confined  to  lay- 
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§  706  (559).  Municipality  may  afiRx  Conditions  to  its  Consent.  — 
"Where,  uuder  the  general  statutes  of  a  State,  a  railroad  company 
was  forbidden  to  construct  and  operate  its  road  upon  the  streets  of 
an  incorporated  city,  "  without  the  assent  of  the  corporate  authori- 
ties," these  are  not  limited  to  a  simple  granting  or  denial  of  the  right 
of  way,  but  may  prescribe  conditions  on  which  they  will  give  their 
assent,  and  if  these  are  accepted  by  the  railroad  company,  they  are 
binding  upon  the  parties ;  and,  accordingly,  where  the  right  of  way 
along  a  street  was  granted  by  a  city,  on  condition  that  the  company 
should  build  a  depot  in  a  certain  part  of  a  city,  and  grade,  rip-rap, 
and  pave  the  street  it  used,  and  the  company  agreed  to  accept  it  on 
these  terms,  it  was  held  that  it  could  not  hold  and  enjoy  the  grant, 
and  not  comply  with  the  conditions  on  which  it  was  made.^ 


ing  the  track  UTpon  the  grade  of  the  street. 
Cross  V.  St.  Louis,  K.  C.  &  N.  Ry.  Co., 
77  Mo.  318 ;  Tate  r.  Missouri,  K.  &  T. 
R.  R.  Co.,  64  Mo.  158. 

The  act  of  Congress  lajring  off  the  city 
of  Burlington,  loica,  ' '  reserved  from  pub- 
lic sale  a  strip  of  land  along  the  bank  of  a 
river,  to  remain  forever  for  public  use  as  a 
highicay,  and  for  otJier  public  iises."  Held, 
that  abutting  lot-owners  acquired  no  tUle 
thereto,  but  did  acquire  the  right  to  have 
the  public  trusts  observed ;  and  held, 
also,  that  the  city  authorities,  while  they 
could  not  alien  the  dedicated  property, 
could  permit  the  same  to  be  used  by  a 
railway  company  as  a  right  of  way  for 
its  road,  or  for  such  other  public  uses  as 
would  justify  the  exercise  of  the  right  of 
eminent  domain.  Cook  v.  Burlington,  30 
Iowa,  94  (1870)  ;  s.  c.  36  Iowa,  357 
(1873)  ;  ante,  sees.  648,  649. 

Where  the  common  council  is  author- 
ized by  the  legislature  to  permit  any  rail- 
road to  be  laid  along  any  street,  subject 
to  the  same  compensation  to  adjoining 
owners  allowed  under  the  general  railroad 
law,  the  council  may  authorize  the  laying 
of  a  branch  track  to  a  private  elevator,  and 
it  is  not  requisite  that  the  ordinance  giv- 
ing the  authority  should  provide  for  the 
compensation,  as  that  is  provided  for  in 
the  statute.  Clarke  r.  Blackmar,  47  N. 
Y.  150  (1871).  A  railway  or  tramway 
operated  for  carrying  grain  to  and  from  a 
grain  elevator  for  the  proprietors  thereof, 
held  to  be  only  a  private  railway,  which 
a  city  has  no  authority  to  permit  to  be 


placed  and  operated  npon  its  streets. 
Mikesell  v.  Durkee,  36  Kan.  97. 

1  Pacific  R.  R.  Co.  r.  Leavenworth,  1 
Dillon  C.  C.  R.  393  (1871);  s.  p.  North- 
em  Central  Ry.  Co.  v.  Baltimore,  21  Md. 
93  ;  Jersey  Cit}-  &  B.  R.  R.  Co.  r.  Jersey 
City  &  H.R.  R.  Co.,  20  N.  J.  Eq.  61,  360 
(1869)  ;  Indianapolis  &  Cine.  R.  R.  Co.r. 
Lawrenceburg,  34  Ind.  304  (1870)  ;  Rich- 
mond, F.  &  Pot.  R.  R.  Co.  V.  Richmond, 
96  C.  S.  521  ;  Detroit  v.  Det  Ry.  Co.,  43 
N.  W.  Rep.  447;  and  see  Fink  r.  St.  Louis, 
71  Mo.  52.  A  proviso  in  a  grant  of  the 
right  of  way,  that  the  horse  railway  shall  be 
completed  within  a  specified  time,  is  a  con- 
dition subsequent ;  the  right  of  way  vests 
at  once  subject  to  being  defeated  by  the 
city  for  breach  of  the  condition.  Hovel- 
man  V.  Kan-sas  City  Horse  R.  R.  Co.,  79 
Mo.  632.  In  the  same  way,  under  a  gen- 
eral act  declaring  that  cities  have  no  power 
to  grant  the  use  of  streets  to  railways  ex- 
cept upon  the  petition  of  the  owners  of  one- 
half  of  the  frontage  upon  the  street,  it  is 
held  that  the  power  lies  dormant  until  the 
petition  is  made.  Hunt  r.  Chicago  Horse 
&  D.  Ry.  Co.,  121  lU.  638. 

The  Cantor  Act :  The  New  York  Act  of 
1886  (chap.  642)  provides  that  the  muni- 
cipal authorities  shall  sell  at  auction  the 
franchise  or  privilege  of  using  the  streets  for 
street  railways  "to  the  bidder  who  will 
agree  to  give  the  lai^est  percentage  per  an- 
num of  the  gross  receipts,  with  adequate  se- 
curity." Lender  the  act  the  municipal  au- 
thorities may  grant  or  withhold  consent,  and 
may  impose  any  conditions  in  their  discretiott 
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§  707  (560).  Authority  to  occupy  and  use  Streets  ;  How  con- 
ferred and  construed.  —  Legislative  authority  to  railroad  coinpaiiies 
to  occupy  the  streets  of  an  incorporated  place,  although  it  must 
exist  to  warrant  the  occupation,  need  not  be  expressly  conferred, 
but  may  be  given  by  necessary  implication .^  But  a  general  grant 
to  construct  a  railroad  between  certain  termini,  without  prescribing 
its  exact  course  or  line,  was  considered  to  authorize  the  crossi7ig  of 
public  highways,  because  this  was  necessary  in  order  to  execute  the 
grant,  but  was  not  regarded  as  prima  facie  conferring  the  power  to 
occupy  highways  longitudinally? 


upon  which  their  consent  will  be  given. 
But  if  certain  conditions  be  specified  by 
the  authorities  and  inserted  in  the  notice 
of  sale,  and  the  right  or  privilege  be  sold, 
no  other  and  further  conditions  can  be  ex- 
acted of  or  imposed  upon  the  successful 
bidder,  who  may  compel  by  mandamus 
the  proper  officer  of  the  city  to  accept  and 
approve  of  a  bond  containing  only  the 
proper  conditions.  People  v.  Barnard, 
110  N.  Y.  548. 

In  The  Pacific  R.  R.  Co.  v.  Leavenworth, 
1  Dillon  C.  C.  R.  393  (1871),  an  ordinance 
and  contract,  special  in  their  terms,  were 
construed  to  give  the  city  a  right  to  re-enter 
and  take  possession  of  the  street,  and  re- 
move the  railroad  track,  on  the  failure  of 
the  company  to  comply  with  the  conditions 
of  the  ordinance  gi-anting  to  it  the  right  of 
way.  The  case  also  considers  the  princi- 
ples which  will,  in  such  cases,  govern  the 
chancellor  in  granting  or  denying  a  tem- 
porary injunction  again.st  the  city,  to  re- 
strain it  from  taking  possession  of  the 
street,  and  removing  the  rails,  and  pre- 
venting the  running  of  the  trains  of  the 
company. 

Remedy  by  injunction  by  and  against 
city  corporation.  Brooklyn  Steam  Transit 
Co.  V.  Brooklyn,  78  N.  Y.  524,  531  ;  N. 
Y.  Cable  Co.  v.  New  York,  104  N.  Y.  38, 
43  ;  Clinton  v.  Cedar  Rap.  &  Mo.  R.  R.  R. 
Co.,  24  Iowa,  455  ;  s.  c.  lb.  485,  note  ; 
Northern  Central  R.  R.  Co.  v.  Baltimore, 
21  Md.  93  ;  Morris  &  E.  R.  R.  Co.  v. 
Newark,  10  N.  J.  Eq.  352  ;  Milwaukee  v. 
Milw.  &  Beloit  R.  R.  Co.,  7  Wis.  85; 
Jamestown  v.  Chicago,  B.  &  N.  R.  R.  Co., 
69  Wis.  648  ;  ante,  sees.  662,  note,  701  c, 
and  note  ;  post,  sec.  708.  Remedy  by  in- 
junction  by  adjoining  owners.     Zabriskie 


V.  Jersey  City  &  B.  R.  R.  Co.,  13  N.  J. 
Eq.  314  ;  Hinchman  v.  Paterson  Horse 
R.  R.  Co.,  17  N.  J.  E(i.  75  ;  Ford  v.  Chi- 
cago &  N.  W.  R.  R.  Co.,  14  Wis.  609  ; 
Milburn  v.  Cedar  Rapids,  12  Iowa,  246  ; 
infra,  sec.  708  ;  post,  chap.  xxii.  ;  Lewis 
Em.  Dom.  sec.  635,  and  cases ;  Lahr  v. 
Metrop.  Elev.  Ry.  Co.,  104  N.  Y.  268; 
Story  V.  N.  Y.  Elev.  R.  R.  Co.,  90  N.  Y. 
122  ;  Indianapolis  &  St.  L.  R.  R.  Co.  v. 
Calvert,  110  Ind.  555.  Effect  of  delay 
by  city  in  applying  for  injunction  when 
assent  has  been  given,  but  conditions  have 
not  been  complied  with.  No.  Cent.  R.  R. 
Co.  V.  Baltimore,  21  Md.  93  ;  Clinton  v. 
Cedar  Rap.  &  Mo.  R.  R.  R.  Co.,  24  Iowa, 
485,  note. 

1  Ante,  sec.  705 ;  Commonwealth  v. 
Erie  &  N.  E.  R.  R.  Co.,  27  Pa.  St  339  ; 
Allegheny  v.  Ohio  &  Pa.  R.  R.  Co.,  26  Pa. 
St.  355;  State  v.  Hoboken,  35  N.  J.  L. 
205 ;  Atty. -General  v.  Morris  &  E.  R.  R. 
Co.,  20  N.  J.  Eq.  530  ;  Perry  v.  N.  0., 
M.  &  C.  R.  R.  Co.,  55  Ala.  413  ;  Coving, 
ton  Street  Ry.  Co.  v.  Covington,  9  Bush 
(Ky.),  127;  infra,  sec.  719. 

The  implication  must  be  a  necessary 
one,  and  the  legislative  intent  must  ap- 
pear with  great  clearness,  to  justify  a  com- 
pany in  laying  their  track  through  the 
entire  length  of  a  street,  with  a  grade  re- 
quiring deep  excavations  and  high  em- 
bankments, injurious  to  the  adjoining 
property.  Savannah,  A.  &  G.  R.  R.  Co. 
V.  Shiels,  33  Ga.  601  (1863). 

2  Clinton  v.  Cedar  Rap.  &  Mo.  R.  R.  R. 
Co.,  24  Iowa,  455,  480  (1868)  ;  Spring- 
field V.  Conn.  River  R.  R.  Co.,  4  Cush. 
63  (1849),  where  the  subject  is  fully  con- 
sidered by  Shaio,  C.  J.  The  court  held 
that  if  the  road,  chartered  by  the  legis* 
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§  708  (561).    TTnauthorized  use  by  Railway  Company  ;  Remedies. 
-^A  railway  company  that  lays  out  its  road  over  or  on  a  higli- 

lature,  could  not  be  built  (in  Cabotville) 
without  using  a  street  or  highway,  so  much 
of  such  street  or  highway  might  be  used, 
(although  there  were  no  express  words  to 
that  effect  in  the  charter),  as  should  be 
"reasonably  sufficient  to  accommodate  all 
the  interests  concimed,  and  to  accomplish 
the  objects  for  which  the  grant  was  made." 
See  also  Roxbury  t*.  Boston  k  Frov.  R.  R. 
Co.,  6  Cush.  424  (1850);  Brainai-d  v.  Conn. 
River  R.  R.  Co.,  7  Cush.  506  ;  Moses  v. 
Pittsburgh,  Ft  W.  &  C.  R.  R  Co.,  21 
lU.  516  ;  Northeastern  R.  R.  Co.  v.  Payne, 
8  Rich.  L.  (S.  C.)  177;  Commonwealth  v. 
Erie  &  N.  E.  R.  R.  Co.,  27  Pa.  St.  339 ; 
Attorney-General  v.  Morris  &  £.  R  R  Co., 
19  N.  J.  Eq.  386  ;  Lewis  Em.  Dom.  sec. 
270  ;  Chicago  &  W.  I.  R.  R.  Co.  v.  Dun- 
bar, 100  III.  110.     Ante,  sec.  705,  note. 

The  Macon  and  Brunswick  Railroad 
Company,  under  its  charter  and  amend- 
ments authorizing  it  to  construct  a  rail- 
road from  the  city  of  Brunswick  to  the 
city  of  Macon,  and  clothing  it  with  the 
rights,  privileges,  and  immunities  of  the 
Central  Railroad,  is  authorized  to  construct 
its  road  into  the  city  of  Macon,  and  is  not 
limited  to  the  city  Une;  and  a  private  citi- 
zen cannot  enjoin  it  from  appropriating 
ground  for  the  location  of  its  track,  be- 
cause of  its  want  of  authority  to  come 
within  the  city  limits.  Hazlehurst,  Rec'r, 
r.  Freeman,  Tr.,  52  Ga.  245  ;  see  also 
Houston  k  Tex.  C.  R.  R.  Co.  v.  Odam,  53 
Tex.  343.  And  where  a  railroad  company 
was  authorized  by  its  charter  to  construct 
a  road  froin  a  city  to  another  place,  it  was 
held  that  it  could  build  it  from  any  point 
within  the  city.  Appeal  of  the  Western 
P.  R  R.  Co.,  99  Pa.  St.  155.  But  where 
a  railroad  had  power  to  run  its  road  to  the 
city  of  Augusta,  and  to  connect  with  other 
roads,  it  was  decided  it  had  no  authority 
to  run  through  the  city.  Augusta  C.  Coun- 
cil V.  Port  Royal  &  A.  Ry.  Co.,  74  Ga. 
658.  Power  to  lay  a  railroad  through  a 
town  held  not  to  authorize  use  of  streets. 
St  Louis,  V.  k  T.  H.  R.  R.  Co.  v.  Hal- 
ler,  82  111.  208. 

By  construction  of  the  statute  in  Mas- 
sachusetts, a  railroad  corporation  is  prima- 
rily liable  to  third  persons  for  damages 


caused  to  their  estates  by  raising  a  street 
of  a  city  so  that  its  railroad  may  pass  un- 
der the  same  ;  and  this  primary  liability 
is  not  changed  or  affected  by  the  fact  that 
the  city  takes  from'  the  railroad  company 
a  bond  of  indemnity.  Gardiner  v.  Boston 
&  Wor.  R.  R.  Corp.,  9  Cush.  (Mass.)  1 
(1851)  ;  post,  sec.  933,  note. 

fVherc  railroad  alters  highxcay  it  is 
bound,  by  effect  of  the  legislation  in  Mas- 
saeJvusetts  and  Connecticut,  to  restore  the 
highway  to  a  safe  condition,  and  this  obli- 
gation is  a  continuing  one,  and  the  rail- 
road company  cannot  protect  itself  against 
the  liability  to  indemnify  the  town  on  the 
ground  that  the  statute  of  limitations 
would  bar  an  action  against  the  railroad 
company  for  the  original  construction  of 
the  nuisance.  The  town  may  look  to  the 
railroad  company  which  constructed  the 
nuisance  ;  and  it  is  no  defence,  it  seems, 
that  at  the  time  of  the  accident  the  road 
is  in  the  hands  of  another  company  as 
lessee.  Hamden  v.  New  Haven  k  N.  Co., 
27  Conn.  158  (1858)  ;  approving  Lowell 
V.  Boston  &  L.  R.  R.  Corp.,  23  Pick. 
(Mass.)  24;  Wellcome  v.  Leeds,  51  Me. 
313;  Veazie  v.  Mayo,  45  Me.  560;  s.  c.  49 
Me.  156. 

"The  common-law  rule  is  that  where  a 
person  or  corporation  is  given  the  right  to 
build  a  railroad,  or  make  a  canal,  across 
a  public  highway,  this  gives  them  no  right 
to  destroy  it  as  a  thoroughfare,  but  they  are 
bound  to  restore  or  unite  the  highway  at 
their  own  expense,  by  some  reasonably 
safe  and  convenient  means  of  passage,  al- 
though the  statute  contains  no  express 
provision  to  that  effect.  .  .  .  This  duty  is 
founded  upon  the  equitable  principle  that 
it  wa-s  their  act,  done  in  pursuit  of  their 
own  advantage,  which  rendered  this  work 
necessary,  and  therefore  they,  and  not  the 
public,  should  be  burdened  with  its  ex- 
pense." Mitchell,  J.,  in  State  v.  St.  Paul, 
Minneapolis  &  M.  Ry.  Co.,  35  Minn,  131. 
In  this  ca.se  the  court  also  construed  a 
clause  in  the  charter  of  the  railroad  com- 
pany which  required  it  to  put  a  street  used 
by  it  "  in  such  condition  and  state  of  repair 
as  not  to  impair  or  inter/ere  with  its  fret 
and  proper  use,"  saying  :   "  It  is  also  clear, 
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way  or  street  so  as  to  obstruct  it,  without  statute  authority,  express 
or  by  necessary  implication,  is  liable  to  iiidictment  for  creating  and 
maintaining  a  nuisance}  And  the  company  may  he  enjoined  from 
laying  down  their  track  by  the  public  authorities,  or  by  lot-owners 
specially  injured.'* 


§  709  (562).  General  Statute  and  special  Charter  Provisions,  Hotw 
construed.  —  Under  general  laws  conferring  upon  railway  com- 
panies the  right  of  way  over  highways,  and  under  special  charters 
or  general  acts  giving  to  incorporated  places  the  right  to  grade,  im- 
prove, regulate,  and  control  public  streets  within  their  limits,  em- 
barrassing and  difl&cult  questions  have  arisen,  depending  for  their 


upon  both  reason  and  authority,  that  this 
duty  is  a  continuing  one.  It  is  not  ful- 
filled by  simply  putting  the  street,  at  the 
time  the  railroad  is  built,  in  such  condi- 
tion as  not  to  impair  or  interfere  with  its 
free  and  proper  use  at  that  time,  nor  even 
by  maintaining  it  in  such  condition  as 
would  have  accomplished  that  end  had  the 
circumstances  and  conditions  originally  ex- 
isting continued."  Mandamus  lies  to  com- 
pel the  railroad  company  to  discharge  its 
duty  to  restore  the  highway  to  the  proper 
condition.  People  v.  Dutchess  &  C.  R.  R. 
Co.,  58  N.  Y.  152;  State  v.  St.  Paul,  Min- 
neapolis &  M.  Ky.  Co.,  35  Minn.  131  (to 
compel  the  construction  of  a  viaduct). 
The  scope  and  function  of  the  writ  in  such 
cases  is  very  fully  considered  in  the  case 
of  People  V.  Dutchess  &  C.  R.  E.  Co. 
Indianapolis  &  Cine.  R.  R.  Co.  v.  Law- 
renceburg,  37  Ind.  489  ;  post,  sec.  836. 
Respective  rights  of  railroad  company,  the 
municipal  corporation,  and  lot-owners, 
growing  out  of  the  crossing  of  streets  and 
highways  by  railroads :  see,  generally, 
Hughes  V.  Prov.  &  Wor.  R.  R.  Co.,  2  R.  I. 
493;  Great  Western  R.  R.  Co.  v.  Decatur, 
33  111.  381  ;  Chicago,  B.  &  Q.  R.  R.  Co. 
V.  Payne,  .'JS  111.  534  (1871);  Karst  v. 
St.  Paul,  S.  &  T.  F.  R.  R.  Co.  (change  of 
grade  damages),  22  Minn.  118  (1875); 
Nicholson  V.  N.  Y.  &  N.  H.  R.  R.  Co., 
22  Conn.  74  ;  post,  sec.  1037. 

1  Commonwealth  v.  Old  Col.  &  F.  R.  R. 
R.  Co.,  14  Gray  (Mass.),  93.  In  such  case  a 
property-owner  may  recover  damages  from 
the  railroad  company.  Cain  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  54  Iowa,  255  ;  Stange 
V.   Hill  &  W.  D.  St.   Ry.  Co.,  54  Iowa, 


669  ;    Grand  Rapids  &  I.   R.  R.  Co.  v. 
Heisel,  47  Mich.  393. 

Remedy  by  indictment.  Pittsburgh,  Va. 
&  C.  Ry.  Co.  V.  Commonwealth,  101  Pa. 
St.  192.     Post,  sec.  934,  and  cases. 

^  Savannah,  A.  &  G.  R.  R.  Co.  v.  Shiels, 
33  Ga.  601  (1863);  supra,  sees.  659,  661, 
706,  note  ;  Brooklyn  Steam  Transit  Co. 
V.  Brooklyn,  78  N.  Y.  524,  531.  City 
held  to  have  power  to  lay  a  street  over  a 
railroad  track.  Hannibal  v.  Han.  &  St. 
J.  R.  R.  Co.,  49  Mo.  480  ;  Hannibal  v. 
Winchell,  57  Mo.  172  (1873)  ;  Columbus 
&  Western  Ry.  Co.  v.  Witherow,  82  Ala. 
190  (injunction  granted  in  favor  of  an  abut- 
ting owner) ;  Bell  v.  Edwards,  37  La.  An. 
475;  Fanning  v.  Osborne,  102  N.  Y.  441, 
where  at  the  suit  of  an  owner  of  abutting 
property,  the  operation  of  such  a  road  was 
enjoined.  Ante,  sec.  706,  note  ;  Index, 
title  Injunction  ;  post,  sec.  908,  note.  On 
the  gi'ound  that  building  a  house  on  a 
street  in  the  city  of  New  York  was  a  public 
nuisance  of  a  continuous  nature,  causing 
special  grievance  to  the  abutting  lot-owners, 
Chancellor  Kent  restrained  the  erection  of 
the  house.  Corning  v.  Lowerre,  6  Johns. 
Ch.  439.  The  same  principle  applied  to 
the  unauthorized  construction  of  railways 
in  streets.  Story  v.  Elevated  R.  R.  Co., 
90  N.  Y.  122,  154.  Ante,  sec.  701  c.  The 
court  ordered  that  the  injunction  should 
not  issue  until  the  defendant  had  a  rea- 
sonable time  after  the  decision  to  acquire 
of  the  abutting  owner  the  right  to  build 
and  operate  a  road  in  front  of  him,  by 
agreement,  or  by  proceedings  to  condemn 
the  same,  lb.,  p.  179.  Post,  sees.  723  a- 
723  c?. 


§710 


streets:  railways  thereix. 


858 


solution  upon  the  supposed  intention  of  the  legislature,  to  be  col- 
lected from  the  body  of  the  legisla^tion  on  the  subject.^ 


§  710  (563).  City  not  liable  in  Damages  for  Unauthorized  Grant. 
—  If  a  city,  without  authority  in  its  charter  or  by  statute,  and 
without  rent  or  compensation,  licenses  individuals  to  occupy  for 
their  private  henefit  a  public  street  with  a  railroad,  and  other  prop- 
erty owners  suffer  special  damage,  the  city  is  not  liable  therefor, 
even  though  the  licensees  may  have  given  it  a  bond  of  indemnity. 
Such  licensees  are  not  the  agents  of  the  city,  and  the  license  does 
not  authorize  them  to  do  any  damage  to  others.  If  it  had  the 
power  to  grant  such  a  license,  "  that  power  would  not  authorize  it 
to  make  itself  responsible  for  the  acts  of  others,  from  which  neither 
it  nor  its  citizens  derived  any  benefit,  and  which  were  not  done  for 
the  accommodation  of  the  public  travel  and  business."  *    Such  a  case 


1  Milbum  r.  Cedar  Bapids,  12  Iowa, 
246  ;  Clinton  r.  Cedar  Rap.  &  Mo.  R. 
R.  R.  Co.,  24  Iowa,  455  ;  Tenn.  &  Ala. 
E.  R,  Co.  T.  Adams,  3  Head  (Tenn.),  596; 
Drake  v.  Hudson  River  R.  R.  Co.,  7  Barb. 
508 ;  Milhau  v.  Sharp,  15  Barb.  193  ; 
s.  c.  27  N.  Y.  611  ;  Plant  v.  Long  Island 
R.  R.  Co.,  10  Barb.  26  ;  Adams  r.  Sara- 
toga i  W.  R.  R.  Co.,  11  Barb.  414  ;  So. 
Pacific  R.  R.  Co.  v.  Reed,  41  Cal.  256. 
Nature  of  right  of  company  in  street  as 
against  the  abutter.  lb.;  Redfield  on 
Railways,  sec.  76  ;  Burritt  v.  New  Haven, 
42  Conn.  174  (1875). 

In  California  the  condemnation  of  land 
in  a  street  for  the  use  of  a  railroad  com- 
pany, to  enable  it  to  lay  and  operate  its 
track,  gives  it  no  title  to  the  land  con- 
demned, or  any  interest  in  it,  except  a 
mere  easement  in  common  with  the  gen- 
eral public.  So.  Pacific  R.  R.  Co.  r.  Reed, 
41  Cal.  256  (1871). 

Power  in  the  charter  of  a  city  "  to  open, 
alter,  abolish,  widen,  extend,  grade,  or 
otherwise  improve  or  keep  in  repair 
streets,"  does  not  authorize  the  council 
thereof  to  grant  the  right  to  a  railroad 
company  to  obstruct  the  street  by  permanent 
structures  inconsistent  with  its  use  as  a 
street.  Lackland  v.  Xo.  Mo.  R.  R.  Co., 
31  Mo.  180  (1860) ;  Same  v.  Same,  34 
Mo.  259.  Read  in  connection,  Porter  v. 
No.  Mo.  R.  R.  Co.,  33  Mo.  128.  In  the 
case  last  cited  it  appeared  that  in  the 
charter  of  the  company  it  was  authorized 


by  the  legislature  to  build  its  road  "along 
or  across  any  State  or  county  road  or 
street,  or  wharves  of  any  city,"  but  it 
"  shall  not  be  so  constructed  as  to  prevent 
the  public  from  using  the  road,  street,  or 
highway  along  or  across  which  it  may 
pass  ;  "  and  it  was  held  that  the  ordinary 
use  by  a  railroad  under  this  charter,  with 
the  consent  of  the  municipality,  of  a 
street,  wa-s  not  a  perversion  of  the  high- 
way from  its  original  purposes,  and  that 
the  resulting  damage  to  adjoining  prop- 
erty was  damnum  absque  injuria.  But 
the  company  is  liable  to  one  suffering 
special  damages  for  using  the  street  in  an 
unauthorized  and  illegal  manner.  34  Mo. 
259,  supra ;  Commonwealth  v.  Erie  & 
N.  E.  R.  R.  Co.,  27  Pa.  St.  339.  See  St. 
Louis,  Y.  &  T.  H.  R  R.  Co.  v.  Capps, 
67  111.  607  (1873).  Measure  of  damages 
where  the  lot-owner  brings  suits  against 
the  railroad  company.  Adams  v.  Hastings 
&  Dak.  R.  R.  Co.,  18  Minn.  260  (1872)  ; 
Pekin  r.  Winkel,  77  111.  56  ;  Lewis  Em. 
Dom.  sees.  121,  129,  493;  Lahr  r.  Me- 
trop.  Elev.  Ry.  Co.,  104  N.  Y.  268. 

2  Green  v.  Portland,  32  Me.  (2  Red- 
ing.) 431  (1851);  Roll©.  Augusta  Council, 
34Ga.  326  (1866). 

"It  is  the  settled  law  of  this  court,  as 
well  as  in  most  of  the  other  States  of  the 
Union,  that  it  is  a  legitimate  tise  of  a 
street  or  highway  to  allow  [under  legisla- 
tive authoritj-]  a  railroad  track  to  be  laid 
down  in  it,  and  for  so  doing  the  city  is 
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is  to  be  distinguished  from  tortious  acts  done  by  the  direction, 
procurement  or  sanction  of  a  city  corporation,  for  which  it  is 
liable.i 


§  711  (564).  Legislative  Authority  protects  from  Public  Prosecu- 
tion, but  not  from  Liability  to  Abutter  where  his  Property  Rights  are 
invaded.  —  Where  there  is  legislative  authority,  either  immediately 
or  through  the  authorized  action  of  municipalities,  for  the  occupation 
and  use  of  streets  for  the  uses  of  a  railroad,  this  will  protect  the 
railway  companies  from  prosecutions  and  suits  for  public  nuisances, 
but  it  will  not  affect  their  liability  to  adjoining  owners  in  those 
States  where  such  owners  are  entitled  to  compensation  for  the  ad- 
ditional servitude  of  such  a  use  of  their  lands.^     There  are  cases 


not  liable  for  any  damages  which  may  ac- 
crue to  individuals."  Per  Caton,  C.  J., 
Murphy  v.  Chicago,  29  111.  279,  286 
(1862);  see  supra,  sees.  701,  702,  703, 
and  notes,  704 ;  infra,  sec.  723  ;  Dav- 
enport V.  Stevenson,  34  Iowa,  225  (1872); 
Frith  V.  Dubuque,  45  Iowa,  406 ;  see 
supra,  sec.  702,  note. 

"  We  think  it  may  be  laid  down  broadly 
and  upon  general  principles,  that  no  city 
has  any  right  or  authority  to  give  permis- 
sion to  any  individual  or  corporation  to 
construct  or  operate  a  purely  private  rail- 
road upon  any  of  the  public  streets  of  the 
city  ;  and  that  all  the  statutes  which  have 
reference  to  railroad  companies  or  others 
constructing  or  operating  railroads  through 
or  upon  the  public  streets  of  a  city,  simply 
have  reference  to  such  railroad  companies 
as  perform  the  duties  of  common  or  pub- 
lic carriers,  and  to  such  railroads  as  are 
public,  or  quasi  public,  in  their  character." 
Valentine,  J.,  Mikesellv.  Durkee,  34  Kan. 
509  ;  Heath  v.  Des  Moines,  &c.  Ry.  Co., 
61  Iowa,  11  ;  Macon  v.  Harris,  75  Ga. 
761  ;  State  v.  Trenton,  36  N.  J.  L.  79. 

1  Thayer  v.  Boston,  19  Pick.  511 ;  12 
Pick.  184  ;  post,  chap,  xxiii. 

2  Fletcher  v.  Auburn  &  S.  R.  R.  Co., 
25  Wend.  462  (1841);  Mahon  v.  Utica  & 
S.  R.  R.  Co.,  Hill  &  D.  Suppl.  (N.  Y.) 
156  ;  Hamilton  v.  N.  Y.  &  H.  R.  R.  Co., 
9  Paige  (N.  Y.),  171  ;  Drake  v.  Hudson 
River  R.  R.  Co.,  7  Barb.  508  ;  Robinson 
V.  N.  Y.  &  Erie  -R.  R.  Co.,  27  Barb.  512  ; 
Ford  -v.  Chicago  &  N.  W.  R.  R.  Co.,  14 
Wis.  609  (1861);  Protzman  v.  Indianapo- 
lis &  Cine.  R.  R.  Co.,  9  Ind.  467  (1857); 


Redfield  on  Railways,  sec.  76,  and  notes  ; 
So.  Pac.  R.  R.  Co.  v.  Reed,  41  Cal.  256; 
see  also  supra,  sees.  701-704,  and  notes  ; 
State  V.  St.  Paul,  Minneapolis  &  M.  Ry. 
Co.,  35  Minn.  131 ;  Gulf,  Col.  &  S.  F.  Ry. 
Co.  V.  Fuller,  63  Tex.  467. 

"It  is  a  legal  solecism  to  call  that  a 
public  nuisance  which  is  maintained  by 
public  authority."  Danville,  H.  &  W. 
R.  R.  Co.  0.  Commonwealth,  73  Pa.  St. 
38  ;  Randle  v.  Pacific  R.  R.  Co.,  65  Mo. 
325,  333  (1877).  The  construction  of  a 
railroad  track  along  a  street,  on  which 
locomotives  and  trains  of  cars  are  used,  is 
a  new  use  or  appropriation  of  the  soil,  and 
entitles  the  owner  of  the  fee  to  an  action 
for  damages,  and  to  all  other  remedies 
provided  by  law  for  the  protection  ol 
rights  to  real  property.  Cox  v.  Louisville, 
N.  A.  &C.  R.  R.  Co.,  48  Ind.  178  (1874); 
s.  p.  St.  Louis  &  T.  H.  R.  R.  Co.  v. 
Capps,  67  111.  607  (1873)  ;  Cosby  v. 
Owensboro  &  R.  R.  R.  Co.,  10  Bush 
(Ky.),  288  (1874)  ;  Indianapolis,  B.  &  W. 
R.  R.  Co.  V.  Hartley,  67  111.  439  (1873); 
Cairo  Railroad  Co.  v.  People,  92  111.  1 70. 
See  supra,  sees.  701-704,  and  notes  ;  infra, 
sec.  723.  Damage  from  smoke,  soot,  or 
fire  from  locomotives  thrown  or  blown  into 
or  against  houses  adjacent  in  such  case 
will  entitle  the  owner  to  recover  therefor. 
The  measure  of  damage  in  such  cases  will 
be  the  diminution  of  the  value  of  the 
property  occasioned  by  these  circum- 
stances, and  not  the  difference  between 
the  value  of  the  property  before  and  after 
the  building  of  the  road.  Eliz.,  L.  &  B. 
S.  R.  R.  Co.   V.  Combs,  10   Bush  (Ky.), 


§711 


STREETS  :    RAILWAYS   THEREIN. 


855 


■which  hold  that  when  railroad  companies  are  authorized  to  use 
streets,  either  by  the  legislature  or  by  competent  municipal  action, 
there  is  a  liability,  in  certain  cases,  to  the  adjoining  proprietor  for 
consequential  damages,  other  than  for  property  taken  ;  but  elaborate 
treatment  of  questions  of  this  character  does  not  fall  within  the 
province  of  this  work.^ 


382  (187-1)  ;  supra,  sec.  709,  note.  In 
Pennsylvania,  in  the  absence  of  any  ex- 
press provision  therefor  in  the  charter, 
the  company  is  not  liable  in  damages  for 
the  annoyance  arising  from  the  noise,  cin- 
ders, and  smoke,  and  the  hindrance  to  the 
passage  of  carriages.  Struthers  v.  Dun- 
kirk, W.  &  P.  Ry.  Co.,  87  Pa.  St.  282. 
See  Story  v.  N.  Y.  Elev.  R.  R.  C,  90 
N.  Y.  122  ;  Lahr  v.  Metrop.  Eler.  Ky. 
Co.,  104  N.  Y.  268  ;  Uline  c.  N.  Y.  Cen- 
tral &  H.  R.  R.  R.  Co.  (leading  New  York 
case  on  measure  of  damages)  101  N.  Y.  93 
(1886);  Wheelockt;.  Xoonan,  108  N,  Y. 
179  (1888);  Reed  v.  State,  108  N.  Y.  407 
(1888). 

1  New  Albany  &  S.  R.  R.  Co.  v. 
O'Daily,  13  Ind.  353  (1859);  s.  c.  12 
Ind.  551  ;  Lackland  v.  No.  Mo.  R.  R.  Co., 
34  Mo.  259  ;  Same  v.  Same,  31  Mo.  180; 
Porter  v.  Same,  33  Mo.  123;  Hinchman  v. 
Paterson  Horse  Ry.  Co.,  17  N.  J.  Eq.  75; 
Hogencamp  v.  Same,  lb.  83 ;  Zabriskie  v. 
Jersey  City  &  B.  R.  R.  Co.,  13  N.  J.  Eq. 
314  ;'McLauchlin  v.  Charlotte  &  S.  C.  R. 
R.Co.,  5  Rich.  L.  (S.  C.)  583  (1850);  Cine. 
&  S.  G.  Av.  Street  Ry.  Co.  e.  Cummins- 
ville,  14  Ohio  St.  523 ;  Atchison  &  Nev. 
R.  R.  Co.  V.  Garside,  10  Kan.  552  (1873), 
where  the  liability  of  the  railroad  company 
to  the  lot-owners  is  fully  considered  by 
Valentine,  J.  ;  Eliz.,  L.  &  B.  S.  R.  R  Co. 
r.Combs,  10Bush(Ky.),  382(1874);  s.  c. 
19  Am.  Rep,  67;  Pekinw.  Brereton,  67  IlL 
477  (1873)  ;  s.  c.  16  Am.  Rep,  629, 

Constitutional  provisions  have  been 
ordained  in  recent  years  in  several  of 
the  States,  giving  compensation  for 
property  "  damaged  "  or  "  injured,"  as 
well  as  for  property  "taken."  See  ante, 
chap.  xvi.  on  Eminent  Domain,  sec.  587  a, 
and  note.  Lewis  on  Eminent  Domain, 
sees.  14-52,  gives  these  and  kindred  pro- 
•visions  ;  and  their  judicial  construction, 
in  sec.  221  et  scq.  So  Mills  on  Em.  Dom., 
sec.  204  a.  Post,  sees.  995  a-995  c,  990, 
992,  and  cases. 


In  Illinois  cities  are  empowered  to  en- 
force police  regulations  as  to  the  running 
of  trains  to  secure  protection  to  persons 
and  property,  and  to  compel  railroad  com- 
panies to  raise  or  lower  their  tracks  so  as 
to  conform  to  any  grade  which  may  at 
any  time  be  established,  and  when  such 
tracks  run  lengthwise  of  any  street,  alley, 
or  highway  to  keep  the  same  on  a  level 
with  the  street  surface.  Cairo  &  V.  R.  R. 
Co.  I'.  People,  92  HI.  179;  Olney  (City  oQ 
V.  Wharf,  115  111.  519.  Where  tracks  are 
laid  in  streets  connecting  railroads  icOh 
public  warehouses,  manufactories,  wharves, 
ifcc,  they  are  considered  public  and  for  the 
public  good.  Per  ScJiolJeld,  J.  "In  such 
cases  the  tracks  so  laid  become  in  legal 
contemplation,  to  all  intents  and  effects, 
tracks  of  the  railway  with  which  they  are 
connected,  and  open  to  the  public  use  and 
subject  to  the  public  control  in  all  respects 
as  other  railway  tracks  are  open  to  public 
use.  We  have  not  regarded  the  circum- 
stances that  they  were  laid  with  private 
funds,  and  that  they  terminated  opposite  or 
within  convenient  contiguity  of  a  private 
manufacturing  establishment,  as  materially 
affecting  them  and  giving  a  private  char- 
acter to  their  use.  ,.,  It  may  be,  in 
such  cases,  that  it  is  expected,  or  even 
that  it  is  intended,  that  such  tracks  will 
be  used  almost  entirely  by  the  manufac- 
turing establishment,  yet,  if  there  is  no 
exclusion  of  an  equal  right  of  use  by  oth- 
ers, and  this  singleness  of  use  is  simply 
the  result  of  location  and  convenience  of 
access,  it  cannot  affect  the  question. "  Chi- 
cago Dock  &  C.  Co.  V.  Canity,  115  IlL 
155,  167 ;  see  also  Truesdale  v.  Peoria 
Grape  Sugar  Co.,  101  HL  561  ;  Mills  v. 
Pariin,  106  111.  60.     Ante,  sec.  710,  note. 

In  Indiana,  the  fee  of  the  streets  in 
towns  and  cities  seems  to  be  in  the  public ; 
at  all  events,  it  is  held  that  taking  the 
street  for  the  laj'ing  down  of  the  track  of 
a  railroad  is  not  taking  such  an  "  interest 
in  the  land"  as,  under  the  statute,  will 
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§  712.  Abutter  may  recover  for  Injuries  to  his  Easements  of 
Access,  Light,  and  Air.  —  There  is  a  large  class  of  cases  iu  which  no 
recovery  can  be  had  for  mere  consequential  injuries  to  adjacent 
property  from  the  construction  of  public  improvements  in  the 
streets  of  towns  and  cities,  the  lot-owner  holding  subject  to  the 
right  of  the  public  to  use  the  streets  for  any  purpose  consistent 
with  the  legitimate  uses  for  which  they  were  dedicated  or  acquired ; 
but  lot- owners  have  a  ^peculiar  interest  in  the  adjacent  street,  viz., 
easements  of  access,  light,  and  air,  which  are  property  or  property 
rights,  and  as  such  are  as  inviolable  as  the  i)roperty  in  the  lots 
themselves ;  and  they  may  recover  from  the  company  making  such 
improvements  such  damages  as  they  sustain  by  injuries  to  or  in- 
vasions of  such  easements.^ 

§  713  (565).  Municipal  Control ;  Police  Authority ;  Rate  of  Speed 
of  Railway  Trains  ;  Obstructions.  —  Eesulting  from  the   power   over 

streets,  and  to  protect  the  safety  of  citizens  and  their  property, 
municipal  corporations,  in  the  absence  of  legislative  restriction,  may 
control  the  mode  of  propelling  cars  within  their  limits,  may  pro- 


entitle  the  adjoining  proprietor  to  the 
statutory  remedy  for  compensation.  Such 
proprietor  may  sue  for  the  consequential 
injury,  but  cannot  restrain  on  the  ground 
that  a  railroad  in  a  city  is  a  nuisance. 
New  Albany  &  S.  R.  R.  Co.  v.  O'Daily,  13 
Ind.  353  (1859)  ;  s.  c.  12  Ind.  551  ; 
Protzman  v,  Indianapolis,  &c.  R.  R.  Co., 
9  Ind.  467  (1857).  See  Cox  v.  Louisville, 
N.  A.  &  C.  R.  R.  Co.,  48  Ind.  178;  Dwen- 
ger  V.  Chicago  &  G.  T.  Ry.  Co.,  98  Ind. 
153  ;  Tene  Haute  &  L.  R.  R.  Co.  v.  Bis- 
sell,  108  Ind.  113 ;  compare  with  Story  v. 
N.  Y.  Elev.  R.  R.  Co.,  90  N.  Y.  122  ; 
Lahr  v.  Metrop.  Elev.  Ry.  Co.,  104  N.  Y. 
268  ;  Pond  v.  Metrop.  Elev.  Ry.  Co.,  112 
N.  Y.  186  (1889).  Further,  as  to  nature 
of  rights  of  adjoining  lot-owner  in  street, 
regarding  the  use  of  the  street  as  "  ap- 
purtenant to  the  lot,"  and  as  property. 
Haynes  v.  Thomas,  7  Ind.  38  ;  Crawford 
V.  Delaware,  7  Ohio  St.  459  ;  Cook  v.  Bur- 
lington, 30  Iowa,  94,  102 ;  mUe,  sec.  656  a 
et  seq.  ;  post,  sec.  990,  and  note.  City 
council  cannot,  by  its  license,  give  a  rail- 
road company  such  a  right  to  lay  down  a 
track 'in  a  public  street  as  will  protect  it 
from  an  action  by  the  adjacent  lot-owner 
who  is  injured  by  a  change  in  the  grade 


or  elevation  of  the  street.  Protzman  v, 
Indianapolis,  &c.  R.  R.  Co.,  9  Ind.  467 
(1857).  Distinguished  from  Suyder  v. 
Rockport,  6  Ind.  237  (1855).  But  see 
Slatten  v.  Des  Moines  Val.  R.  R.  Co.,  29 
Iowa,  148.  In  Iowa,  the  code  makes  a 
distinction  between  steam  railways  and 
horse  railways ;  owners  of  abutting  lots 
being  entitled  to  damages  when  steam  rail- 
ways are  built  along  streets,  but  not  when 
horse  railways  are  so  built.  Sears  v.  Mar- 
shalltown  Street  Ry.  Co.,  65  Iowa,  742. 

1  Eliz. ,  L.  &  B.  S.  R.  R.  v.  Combs, 
10  Bush  (Ky.),  382  (1874)  ;  Indianapolis, 
B.  &  W.  R.R.  Co.  V.  Hartley,  67  111.  439 
(1873) ;  St.  Louis,  V.  &  T.  H.  R.  R.  Co. 
V.  Capps,  67  111.  607  (1873)  ;  Stone  v. 
Fairburv,  P.  &  N.  W.  R.  R.  Co.,  68  111. 
394  ;  Story  v.  N.  Y.  Elev.  R.  R.  Co.,  90 
N.  Y.  122  ;  Lahr  v.  Metrop,  Elev.  Ry., 
104  N.  Y.  268  ;  Uline  v.  N.  Y.  Central  & 
H.  R.  R.  R.  Co.,  101  N.  Y.  98  (1886)  ; 
Wheelock  v.  Noonan,  108  N.  Y.  179 ;  Reed 
V.  State,  108  N.  Y.  407  (1888)  ;  stcpra, 
sees.  701-704  ;  Denver  v.  Bayer,  7  Col. 
113  ;  Sorensen  v.  Greeley,  10  Col.  369  ; 
Brakken  v.  Minneapolis  &  St.  L.  Ry,  Co., 
29  Minn.  41 ;  see  also  Dillenbach  v.  Xenia, 
41  Ohio  St.  207. 
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bibit  the  use  of  steam  power,  and  regulate  the  rate  of  speeJ.^ 
Although  a  railway  passiug  through  the  streets  of  a  city  under 
lefnslative  authority  is  not  a  nuisance,  yet  if  it  is  so  operated  as  to 
be  dangerous  to  private  property,  it  may  become  a  nuisance,  and 
the  company  may  be  indicted,  or  otherwise  proceeded  against,  ac- 
cordingly .^    A  municipal  corporation,  by  virtue  of  its  police  au- 

1  Donnaher  v.  State,  8  Sm.  &  Mar.  (16 
Miss.)  649  (1847)  ;  Redfield  on  liailways 
(6th  ed.)  sec.  226 ;  Buffalo  &  N.  F.  R.  K. 
Co.  V.  Buffalo,  5  Hill  (N.  Y.),  209.  Sup- 
porting text,  Richmond,  F.  &  Pot.  R.  R. 
Co.  V.  Richmond,  96  U.  S.  521  (1S77). 
See  Ordinances,  ante,  sec.  393.  "Whitson 
r.  Franklin,  34lnd.  392  (1870)  ;  Chicago, 
B.  &  Q.  R.  B.  Co.  r.  Haggerty,  67  111. 
113  (1873) ;  Chicago,  R.  I.  &  P.  R.  R. 
Co.  V.  Reidy,  66  111.  43 ;  Merz  v.  Missouri 
Pacific  Ry.  Co.,  88  Mo.  672 ;  Robertson  v. 
Wabash,  St.  Louis  &  Pac.  Ky.  Co.,  84  Mo. 
119  ;  North  Chicago  City  Ry.  Co.  v.  Lake 
View,  105  111.  183;  Same  v.  Same,  lb.  207; 
Meyers  v.  Chicago,  R.  I.  &  P.  R.  Co.,  57 
Iowa,  555.  An  ordinance  regulating  the 
rate  of  speed  of  railroad  trains  in  a  city  is 
not  limited  to  such  parts  of  it  as  are  used 
by  the  public ;  it  applies  to  switch-yai-ds. 

Crowley  v.  Burlington,  C.  R.  &  N.  Ry.  Co., 

65  Iowa,  658.  Where  an  ordinance  required 

that  when  an  engine  was  used  in  the  city, 

a  man  should  ride  in  front  of  it  when  going 

forward  and  on  the  tender  within  twelve 

inches  of  the  roadbed  when  going  backward, 

it  was  held  that  its  spirit  and  intent  should 

be  observed  though  a  literal  compliance 

was  too  dangerous  for  the  man's  safety. 

Baltimore  &  0.  R.  R.  Co.  r.  Mali,  66  Md. 

53.     An  incorporated  town  is  authorized 

by  statute  to  prohibit  by  ordinance  riding 

or  driving  in  its  streets  faster  than  an  or- 
dinary trot,  and  to  inflict  a  fine  therefor. 

Nealis  V.    Hayward,  48   Ind.  19  (1874). 

A  person  about  to  cross  a  railroad  track 

upon  the  public  street  of  a  city,  which  has 

an  ordinance  limiting  the  speed  of  railroad 

ti-ains,  has  a  right  to  presume,  until  the 

contrary  is  made  apparent,  that  the  com- 
pany will  not  run  its  trains  in  violation  of 

such  ordinance.     The  running  of  a  railroad 

train  within  city  limits  at  a  prohibited 

rate  of  speed  constitutes  negligence  per  se. 

Where  the   statute  imposes  a  duty,  the 

failure  to  discharge  this  duty  constitutes 

negligence ;  following  Dodge  v.  B.  C.  R. 


&  M.  R.  R.  Co.,  34  Iowa,  276.  Correll  r. 
B.  C.  R.  &  M.  R.  R.  Co.,  38  Iowa,  120. 
Bergman  v.  St.  Louis,  Iron  Mountain  & 
S.  Ry.  Co.,  88  Mo.  678  ;  Mahan  v.  Union 
Depot,  &c.  Co.,  34  Minn.  29  ;  Faber  v. 
St.  Paul,  M.  &  M.  Ry.  Co.,  29  ilinn.  465. 
In  order  to  justify  a  court  in  declaring 
void  an  ordinance  regulating  the  rate  of 
speed  of  railway  trains  in  a  city,  as  being 
in  restraint  of  trade,  *'  its  unreasonableness 
or  want  of  necessity  as  a  measure  for  the 
protection  of  life  and  property  should 
be  clear,  manifest,  undoubted,  so  as  to 
amount,  not  to  a  fair  exercise,  but  to  an 
abuse  of  discretion,  or  mere  arbitrary 
exercise  of  the  power  of  the  council." 
Gilfillan,  C.  J.,  in  Knoblock  r.  Chicago, 
Milwaukee  &  St.  Paul  Ry.  Co.,  31  Minn. 
402, 

A  municipal  regulation  requiring  street 
railroads  to  report  quarterly  the  number  of 
passengers  carried  is  neither  unreasonable 
nor  in  restraint  of  trade.  St.  Louis  v.  St. 
Louis  R.  R.  Co.,  89  Mo.  44. 

A  grant,  by  a  municipal  corporation  to 
a  railroad,  of  the  right  of  way  through 
land,  made  by  an  ordinance  which  requires 
the  company  to  fence  in  its  road  and  main- 
tain  gates  at  street  crossings,  is  an  exercise 
of  the  right  of  legislation,  having  the  force 
of  law  within  the  city  limits,  and  not 
merely  a  contract.  Hayes  v.  Michigan 
Central  R.  R.  Co.,  11  m.  S.  228.  (In  this 
case  the  general  law  under  which  the  city 
was  incorporated  conferred  upon  cities 
power  to  require  railroad  companies  to 
keep  flagmen  at  crossings,  and  to  "pro- 
vide protection  against  injury  to  persons 
and  property.") 

2  Hentz  r.  Long  Island  K.  R.  Co.,  13 
Barb.  646  (1852);  State  v.  Tupper,  Dudley 
L.  (S.  C.)  135  (1838).  See,  also,  Redfield 
on  Railways  (6th  ed.),  sec.  226,  and  au- 
thorities there  cited  ;  Pierce  on  Railways, 
245-248.  Such  an  ordinance  held  to  oper- 
ate throughout  entire  limits  of  city,  in- 
cluding portions  not   platted   into    lots. 
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thority  and  power  over  its  streets,  may  enact  an  ordinance  to 
prohibit  cars  from  obstructing  the  crossing  of  its  streets ;  and  the 
court  expressed  the  opinion  that  trains  could  be  so  made  up,  and 
the  road  so  operated,  as  to  make  it  unnecessary  to  block  up  the 
streets.^ 


§  714.    Police  Power   over  Railway  Company  occupying  Streets. 

—  A  railroad  company  incorporated  under  a  general  law,  which  by 
its  terms  is  subject  to  amendment,  is  entitled  to  no  exemption  from 
the  power  of  police  regulation  to  which  natural  persons  are  subject 
in  the  use  of  their  property.  The  legislature  may,  by  subsequent 
act,  require  the  company  to  light  such  portion  of  the  railroad  as  is 
within  a  city  or  incorporated  place.^ 


Whitson  V.  Franklin,  34  Ind.  392  (1870). 
Construction  of  special  charter  on  the  sub- 
ject. State  V.  Jersey  City,  29  N.  J.  L.  170 
(1861) ;  see  ante,  sec.  374,  and  notes.  In- 
dictment, post,  sees.  865,  note,  931,  933. 

1  111.  Central  R.  R.  Co.  v.  Galena,  40 
111.  344  {1S36J  ;  Toledo,  P.  &  W.  Ry.  Co. 
V.  Chenoa  Trs.,  43  111.  209  ;  St.  Louis,  A. 
&  T.  H..  R.  R.  Co.  V.  Belleville,  122  111. 
376.  An  ordinance  forbidding  "any  kind 
of  obstruction  "  in  the  streets  was  deemed 
comprehensive  enough  to  embrace  the  ob- 
struction of  a  street  by  a  railroad  company 
with  its  cars.  111.  Central  R.  B.  Co.  v. 
Galena,  40  111.  344  (1866);  Great  Western 
R.  R.  Co.  V.  Decatur,  33  111.  381;  Gahagan 
V.  Boston  &  Lowell  R.  R.  Co.,  1  Allen 
(Mass.),  187.  An  ordinance  passed  by 
virtue  of  the  police  power  and  the  general 
right  to  control  streets,  requiring  a  rail- 
road company  to  keep  a  flagman  at  a  street 
crossing,  where  there  was  but  a  single  track 
and  which  was  not  an  unusually  danger- 
ous crossing,  was  held  to  be  unreasonable 
and  void.  Toledo,  W.  &  ^Y.  Ry,  Co.  v. 
Jacksonville,  67  111.  37  (1873);  s.  c.  16 
Am.  Rep.  611.  But  a  regulation  requir- 
ing a  railroad  company  to  place  a  flagman 
at  such  places  where  danger  to  the  public 
safety,  in  the  judgment  of  prudent  per- 
sons, might  be  apprehended  at  any  time, 
would  be  a  reasonable  one,  and  could  un- 
questionably be  enforced.  Toledo,  W,  & 
W.  Ry.  Co.  V.  Jacksonville,  67  111.  37 
(1873). 

As  i.0  duty  of  a  railroad  company  to 
kcop  in  repair  new  and  substituted  cross- 
ing iu  lieu  of  old  and  abandoned  one,  see 


People  V.  Chicago  &  A.  R.  R.  Co.,  67  111. 
118  (1873).  The  relative  powers,  duties, 
and  liabilities  of  municipal  corporation 
and  railroad  company  in  respect  to  rail- 
way crossings  over  streets,  under  the  le- 
gislation of  Connecticut,  are  very  fully  con- 
sidered, and  former  cases  commented  on, 
in  Burritt  v.  New  Haven,  42  Conn.  174 
(1875).  Railroads  have  no  right  to  erect 
fences  across  platted  streets  or  alleys  though 
they  are  not  in  use  nor  in  condition  to  be 
used  by  the  public.  Lathrop  v.  Central 
Iowa  Ry.  Co.,  69  Iowa,  105.  In  Kansus, 
cities  of  the  first  class  have  power  to  re- 
quire railroads  to  erect  viaducts  over  their 
tracks  at  street  crossings,  and  they  may 
be  compelled  by  mandamus  to  erect  them. 
State  r.  Slissouri  Pacific  Ry.  Co.,  33  Kan. 
176. 

2  Cincinnati,  H.  &  D.  R.  R.  Co.  v. 
Sullivan,  32  Ohio  St,  152.  The  provision 
of  the  -Ohio  Munic.  Code,  chap.  32,  — 
authorizing  city  and  village  councils  by 
ordinance  to  require  railroad  corporations 
to  light  their  roads,  &c. ,  and,  on  default, 
the  lighting  to  be  done  at  their  expense,  — 
is  constitutional.  On  such  default,  the 
expense  of  such  lighting  may  be  assessed 
or  declared  a  lien  on  any  of  the  real  estate 
of  the  corporation  within  the  municipality. 
The  expense  of  lighting  is  not  a  tax  or 
assessment  in  the  nature  of  a  tax  for  local 
improvements,  and  cannot  be  summarily 
placed  upon  the  county  duplicate  ;  it  must 
be  collected  by  suit  in  the  name  of  the 
municipality,  as  prescribed  in  the  Code, 
chap,  xxxii.,  sees.  545-553.  lb.  Post, 
sec.  720,  and  notes. 
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§  715  (566).  Horse  Railways  in  Streets  ;  Municipal  Control ;  Davis 
V.  New  York.  —  The  power  of  muuicipal  corporatious  to  auth(yr- 
ize  the  establishment  of  horse  railvmys  within  their  limits,  or  to 
authorize  the  use  of  the  public  streets  for  that  purpose,  has  pre- 
sented some  interesting  questions  for  adjudication.  In  a  leading 
case  —  Davis  v.  Xew  York,^  —  it  appeared  that  the  city  corporation, 
by  its  charter,  possessed  general  power  to  open,  alter,  repair,  and 
regulate  the  streets.  By  virtue  of  this  power  and  without  any 
express  authority,  mediately  or  immediately,  from  the  legislature, 
the  corporation  of  the  city  undertook,  by  resolution,  to  confer  upon 
an  association  of  persons  the  exclusive  right  to  construct  and  main- 
tain for  a  term  of  years  a  railway  in  Broadway  for  the  transportation 
of  passengers  for  profit.  It  was  the  opinion  of  five  of  the  seven 
judges  of  the  Court  of  Appeals  taking  part  in  the  decision  of  the 
cause  that  the  resolution  was  void.  The  judges  delivering  opinions 
discussed  the  question  whether  the  municipal  government,  in  the 
exercise  of  their  authority  over  the  streets,  might  construct,  or  by 
mere  license,  revocable  at  pleasure,  authorize  others  to  construct 
such  a  railway,  but  reached  different  conclusions  upon  it.^ 

§  716  (567).  Same  subject.  —  The  jvdgment  of  the  court  in  the 
case  just  meniioned  rests  upon  the  sound  principle  that  the  powers 
of  a  corporation  in  respect  to  the  control  of  its  streets  are  held  in 
trust  for  the  public  benefit,  and  cannot,  unless  clearly  authorized  by 
a  valid  legislative  enactment,  be  surrendered  or  delegated  by  con- 
tract to  private  parties  either  corporate  or  natural.  In  this  case 
there  was  no  such  authority,  and  hence  the  resolution  of  the  council 
authorizing  private  persons  to  construct  and  operate  a  railroad  upon 
certain  terms,  without  power  of  revocation  and  without  limit  as  to 
time,  was  not  a  license  or  act-  of  legislation,  but  a  contract ;  void, 
however,  because  if  valid  it  would  deprive  the  corporation  of  the 
control  and  regulation  of  its  streets.^  "  Taking  the  whole  ordinance 
together,"  says  Comstock,  J.,  in  his  opinion,  "it  is  no  less  than  an 
abrogation  by  the  common  council  of  their  powers  and  duties  over 

1  Davis  V.  New  York,   14  N.  Y.  506  they  cannot  be  enforced.     People  v.  Bar- 

(1856) ;  see  also  Birmingham  &  P.  M.  St.  nard,  110  X.  Y.  548  (1888). 

Ry.  Co.  V.  Birmingham  St.  Ey.  Co.,  79  '  Text   quoted  with    approval.       Des 

Ala.  465 ;  Xewell  v.  Minn.  &c.  Ry.  Co.,  Moines  Street  R.   E,   Co.  v.  Des  Moines 

35  Minn.  112.  Broad-Gauge  St.  Ry.  Co.,   73  Iowa,  513 

*  By  statute  in  New  York  (chaps.  65  (1887),  where  an  exclusive  grant  to  a  street 

and  642,  Laws  of  1866)  cities  may  sell  the  railroad  company  to  use  streets  for  thirty 

right  to  construct  street  railroads  to  the  years  was  sustained  as  lawful  under  sec. 

highest  bidder.      In  doing  so  they  may  464  of  the  Code  of  Iowa.    See  Index,  titles: 

impose   conditions,   but    such  conditions  Contracts,  2Ionopoly,  Ordinances. 
must  be  specified  in  the  notice  of  sale,  or 
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and  concerning  the  public  streets,  and  a  surrender  of  a  considerable 
portion  of  those  powers  and  duties  into  the  hands  of  private  in- 
dividuals, or  a  private  corporation.  This  the  corporation  of  New 
York  cannot  do.  Time  and  experience  may  give  a  very  unfavorable 
solution  to  the  question  whether  this  railroad,  or  any  railroad  in 
Broadway,  can  be  beneficial  to  the  public ;  but  the  hands  of  tlie 
city  government  will  be  tied  by  the  contract  into  which  it  has 
entered,  and  future  change  and  improvement  may  be  prevented 
by  the  voluntary  surrender  —  in  effect,  in  perpetuity  —  of  its  own 
powers.  On  this  ground  the  ordinance  is  void."  ^  This  view  was 
subsequently  approved  by  the  same  court,^  and  is  unquestionably 
sound. 


§  717  (568).  Legislative  Sanction  necessary  to  authorize  Rail- 
ways in  Streets  and  Highways.  —  In  Great  Britain,  legislative 
authority  or  sanction  is  necessary  to  enable  the  town  or  others 
to  occupy  the  streets  or  highways  for  the  purpose  of  a  horse  or 
street  railway  ;2  and  such  is  doubtless  the  law  in  this  country.* 


1  Per  ComstocJc,  J.,  in  Davis  v.  Kew 
York,  14  N.  Y.  506,  532.  That  experience 
has  since  given  a  favorable  solution  to  the 
question  of  a  street  railway  in  Broadway, 
does  not  at  all  impair  the  argument.  The 
case  of  Davis  v.  New  York  is  approved  by 
Clifford,  J. ,  arguendo,  in  People's  Piailroad 
V.  Memphis  Railroad,  10  Wall.  38,  52  ; 
Citizens'  Street  Ry.  Co.  v.  Jones,  34  Fed. 
Rep.  579. 

2  Milhaup.  Sharp,  27  N.  Y.  611  (1863); 
8.  c.  15  Barb.  528  ;  followed,  Coleman  v. 
Second  Ave.  R.  R.  Co.,  38  N.  Y.  201  ; 
Louisville  .City  Ry.  Co.  v.  Louisville,  8 
Bush  (Ky.),  415,  421 ;  Covington  Street 
Ry.  Co.  V.  Covington,  9  Bush,  127.  These 
cases  are  to  be  distinguished  from  Brooklyn 
V.  Brooklyn  City  R.  R.  Co.,  47  N.  Y.  475 
(1872)  ;  s.  c.  7  Am.  Rep.  469.  See  State 
V.  Trenton,  36  N.  J.  L.  83  ;  Protzman  v. 
Indianapolis,  &c.  R.  R.  Co.,  9  Ind.  468  ; 
Commonwealth  v.  Erie  &  M.  E.  R.  R.  Co., 
27  Pa.  St.  344  ;  Stanley  v.  Davenport, 
54  Iowa,  463  (1879)  ;  s.  c.  9  C.  L.  J. 
393;  Hinchman  v.  Paterson  Horse  R.  R. 
Co.,  17  N.  J.  Eq.  75;  Memphis  City  R.  R. 
Co.  V.  Memphis,  4  Coldw.  (Tenn.)  406 
(1867)  ;  Richmond  County  Gasl.  Co.  v. 
Middletown  (contract  for  gas),  59  N.  Y. 
228  (1874)  ;  ante,  sec.  97.  Where  a  gas 
companj',  with  the  permission  of  the  mu- 


nicipal authorities,  had  laid  down  and  was 
maintaining  its  pipes  in  the  streets  of  a 
city,  and  a  street  railway  company  was 
wrongly  informed  by  the  employees  of 
the  gas  company  respecting  the  location  "of 
the  latter's  pipes,  so  that  the  railway  track 
was  laid  over  them,  —  Held,  that  while 
the  gas  company  might  be,  yet  in  this  case 
it  was  not,  estopped  from  disturbing  the 
railway  track,  in  order  to  repair  its  prop- 
erty. Davenport  Central  R.  R.  Co.  v. 
Davenport  Gasl.  Co.,  43  Iowa,  301. 

A  city  may  determine  what  part  of  a 
street  may  be  used  by  a  horse  railway. 
Where  a  grant  has  been  made  to  a  railway 
company  to  use  the  street  generally,  a 
subsequent  grant  to  another  company  to 
use  a  particular  portion  will  be  protected 
after  the  road  has  been  constructed  under 
it.  Fort  Worth  St.  Ry.  Co.  v.  Rosedale 
St.  Ry.  Co.,  68  Tex.  169.  See  this  case 
also  for  construction  of  ordinances  grant- 
ing use  of  streets  conditionally. 

'  Galbreath  v.  Armour,  4  Bell  App.  Cas. 
374  ;  Queen  v.  Gas  Co.,  2  Ellis  &  El.  651 ; 
Queen  v.  Charlesworth,  16  Q.  B.  1012; 
Regina  v.  Train,  9  Cox  Cr.  Cas.  180. 

*  Boston  V.  Richardson,  13  Allen,  148, 
160,  per  Gray,  J.  ;  Denver  &  S.  Ry.  Co.  v. 
Denver  City  Ry.  Co.,  2  Col.  673  (1875)  ; 
Memphis  City  R.  R.  Co.  v.  Memphis,  4 
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Whether  powers  granted  to  a  muuicipality  will  include  the  au- 
thority to  consent  to  such  a  use  of  the  streets  by  a  company  that 
is  otherwise  authorized  thus  to  use  them,  is  a  question  of  construc- 
tion when  the  authority  is  not  conferred  in  express  terms.  If  not 
thus  confeiTed  its  existence  will  be  denied  unless  upon  the  whole 
charter  or  legislation  the  implication  is  clear.^ 

§  718  (569).  Special  Charter  Provision  construed.  —  The  char- 
ter of  New  Orleans  gave  to  tlie  city  the  power  "  to  regulate  and 
improve  streets,"  and  to  "  regulate  carts,  &c.,  and  vehicles  of  every 
description  thereon ; "  and  a  State  law,  in  relation  to  public  improve- 
ments, declared  that  "  no  railroad,  plank-road,  or  canal  should  be 
constructed  through  the  streets  of  any  incorporated  city  or  town 
without  the  consent  of  the  municipal  council  thereof."  Under 
these  circumstances,  it  was  held  competent  for  the  city  to  grant  the 
right  of  way  in  the  streets  to  private  individuals,  for  a  specified 
time,  for  the  purpose  of  laying  down  rails  and  running  horse-cai-s 
over  them,  according  to  a  tariff  to  be  fixed  by  the  common  council.^ 


Coldw.  (Tenn.)  406  (1867)  ;  State  v.  Hobo- 
ken,  35  N.  J.  L.  205  ;  Newell  v.  Minne- 
apolis, L.  &  M.  Ry.  Co.,  35  Minn.  112  ; 
Mills  Em,  Doni.  sees.  201-203,  and  cases 
cited;  Redfield  on  Railways  (3ded.  ),p.  317, 
top,  where  the  valuable  report  of  this 
learned  and  able  jurist  to  the  Massachiisetts 
legjislature,  in  respect  to  the  rights  and 
interests  of  street  railways^  is  reprinted. 
After  stating  that  it  is  not  competent  for 
any  one  to  lay  a  passenger  railway  in  the 
streets  at  his  option,  and  that  municipali- 
ties cannot  create  such  companies.  Judge 
Redjhld,  in  the  report  above  mentioned, 
observes  that  "it  is  now  entirely  well 
settled  that  such  a  franchise  in  the  high- 
ways can  only  be  created  by  legislative 
grant.  It  is  a  franchise  to  carry  passen- 
gers and  to  demand  toUs.  This  is  one  of 
the  prerogatives  of  sovereignty,  and  de- 
rivable only  through  the  action  of  the 
legislature.  ...  It  is  not  like  ordinary 
mechanical  or  manufacturing  business, 
which  any  one  may  institute  at  pleasure." 
This  report  appears  in  5th  ed.  of  Redfield 
on  page  328,  top,  vol.  1,  following  sec. 
76,  but  is  omitted  entirely  from  the  6th 
edition  —  see  page  330,  top,  first  volume. 
The  Rapid-Transit  Act  of  Neio  York, 
authorizing  an  extensive  system  of  rapid 
transit  by  elevated  railroads  through  cities, 
was  sustained  against  various  objections  to 
VOL.  II.  — 14 


its  constitutional  validity.  N.  Y.  Elevated 
R.  K  Co.,  In  re,  70  N.  Y.  327  ;  Gilbert 
Elevated  Ry.  Co.,  In  re,  lb.  361  (1877). 
Post,  sees.  723  a-723  d. 

In  the  charter  of  a  street  railway  com- 
pany, it  was  authorized  by  the  legislature 
to  use  the  streets  of  a  city  upon  obtain- 
ing the  consent  of  the  council,  and  by  a 
supplement  to  the  charter  it  was  author- 
ized to  construct  several  tracks  specified, 
no  reference  being  made  to  any  consent 
of  the  council ;  and  it  was  decided  that, 
as  to  such  tracks,  the  consent  of  the  coun- 
cil was  unnecessary.  Jersey  City  v.  J.  C. 
&  B.  R.  E.  Co.,  20  N.  J.  Eq.  360  (1869). 

1  Infra,  sec.  719.  See  Brown  v.  Du- 
plessis,  cited  in  ne.xt  section.  Newell  v. 
Minneapolis,  L.  &  M.  Ry.  Co.,  35  Minn.  112, 
holding  that  general  power  over  streets  did 
not  embrace  the  power  to  authorize  the 
use  of  streets  by  horse  railways. 

2  Brown  V.  Duplessis,  14  La.  An.  842 
(1859).  The  Supreme  Court  of  Louisiana, 
in  the  case  just  cited,  in  holding  that  the 
adjacent  lot-owners  could  not  enjoin  the 
city  from  authorizing  the  use  of  the  pub- 
lic streets  for  laying  down  and  operating 
horse  railways,  assign  the  following  rea- 
sons for  their  judgment :  "  Streets,  public 
walks,  and  quays  are  things  which  belong 
in  common  to  all  inhabitants  of  cities 
and  other  places,  and  to  the  use  of  which 
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§  719  (570).  Charter  Power  of  Municipalities  as  to  Street  Rail- 
ways. —  Aside  from  tlie  question  as  to  the  right  of  adjoining 
lot-owners  to  additional  compensation,  the  legislature  has,  in  the 
absence  of  special  constitutional  restriction,  the  undoubted  power  to 
authorize  at  pleasure  the  use  of  streets  for  raih-oad  purposes ;  and 
the  usual  extensive  powers  conferred  upon  municipal  corporations 
to  improve  and  control  streets  and  regulate  their  use,  will,  if  there 
are  no  provisions  showing  a  different  legislative  intent,  it  is  be- 
lieved, ordinarily  authorize  them  to  use  or  permit  the  use,  in  the 
usual  manner,  under  municipal  regulation,  of  a  reasonable  portion 
of  the  street  for  horse  raihoays,  provided  they  do  not  surrender  or 
abdicate  their  legislative  and  police  powers  and  functions  with 
respect  to  the  streets  and  the  persons  or  corporations  thus  licensed 
to  use  them.^  The  legislature  may  authorize  the  municipalities  to 
give  or  withhold  an  absolute  assent  to  such  a  use  of  their  streets, 
or  it  may  leave  them  free  to  annex  conditions,  or  it  may  itself  require 
certain  conditions  to  be  met  before  the  grant  shall  be  made  by  the 
municipal  authorities.^ 


all  the  inhabitants  of  a  city  or  other 
place,  and  even  strangers,  are  entitled  in 
common  (Civil  Code,  449,  444,  445). 
Plaintiffs  cannot,  then,  claim  an  exclusive 
use  of  the  streets,  or  complain  if  their 
use  be  impeded  by  a  similar  use  of  the 
streets  by  other  persons.  .  .  .  No  citizen 
has  a  legal  right  to  complain  that  the 
streets  are  used  by  other  citizens  in  a 
peculiar  manner,  even  if  it  cause  him  a 
little  inconvenience,  so  long  as  he  himself 
is  allowed  the  free  use  of  the  streets  in 
his  peculiar  mode.  The  streets  are  des- 
tined for  public  use,  but  not  for  a  particu- 
lar mode  of  public  use.  If  the  city  of 
New  Orleans  wished  to  expend  the  money 
necessary  for  the  laying  of  rails  through- 
out the  city,  for  the  purpose  of  permit- 
ting all  who  wished  to  run  their  own  cars 
thereupon,  drawn  by  horses  or  mules,  no 
one  could  complain  [if  it  had  the  power 
thus  to  expend  money]  so  long  as  it  did 
not  prevent  other  modes  of  traversing  the 
streets  ;  for  travelling  in  cars  on  rails  is 
one  mode  of  using  public  streets,  and 
there  is  no  reason  in  the  nature  of  things 
why  it  should  be  lawful  to  travel  in  a 
carriage  or  gig  upon  the  streets,  and  not 
lawful  to  travel  in  a  car  upon  rails  fixed 
in  the  streets,  but  not  so  laid  as  to  pre- 
vent  the   use   of    the    streets  by    other 


modes  of  conveyance.  If  it  does  not  suit 
the  public  coffers  or  the  pubUc  couven- 
ience  that  the  city  should  lay  rails  for  the 
free  use  of  the  public,  it  follows  from  the 
premises  [but  see,  on  this  point,  Davis 
V.  New  York,  siipra']  that  the  city  has 
the  prerogative  of  selling  the  right  of 
way,  for  a  specified  time,  to  one  or  more 
persons,  who  shall  lay  rails  and  have  the 
privilege  of  running  cars,  drawn  by  horses 
or  mules,  according  to  a  tariff  fixed  by 
the  common  council.  This  does  not  im- 
pede the  ordinary  mode  of  use,  promotes 
trade,  unites  distant  jjarts  of  the  city, 
benefits  the  health  of  citizens  by  enabling 
them  to  live  beyond  the  crowded  thorough- 
fares, and  is  not  an  alienation  or  appropri- 
ation of  a  portion  of  the  public  streets  for 
private  uses."  Per  Cole,  J.,  in  Brown  v. 
Duplessis,  14  La.  An.  842  (1859).  ArUe, 
sees.  97,  715,  716. 

^  But  see  supra,  sees.  717,  718,  and 
cases  cited  in  the  foregoing  notes  on  this 
subject.  As  to  steam  railways  in  streets 
the  legislative  authority  must  appear  by  ex- 
press provision  or  clear  implication.  Supra, 
sec.  707 ;  Story's  Case,  90  N.  Y.  122,  160. 

2  No.  Central  R.  R.  Co.  v.  Baltimore, 
21  Md.  93  ;  Pacific  R.  R.  Co.  v.  Leaven- 
worth, 1  Dillon  C.  C.  R.  393  (1871); 
Frankford  &  Phila.  Pass.  Ry.  Co.  v.  Phila- 
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§  720  (571).  Property  Owner's  Consent,  -when  required,  is  juris- 
dictional ;  Police  Control.  —  Thus,  by  a  statute  of  Ohio  relating  to 
the  construction  of  street  railways,  city  councils  were  prohibited 
from  permitting  their  construction,  without  "  the  consent  of  a 
majority  in  interest  of  the  owners  of  the  property  upon  the  street 
being  first  had  and  obtained ; "  and  it  was  held  that  such  consent 
was  essential  to  the  power  of  the  city  to  grant  such  permission  ; 
and  that  the  action  of  the  city  council  giving  permission  did  not 
conclude  the  property  owner  on  the  question  whether  the  requisite 
majority  had  assented.^     It  was  also  decided  in  the  same  case  that 

delphia,  58  Pa.  St.  119  (1868) ;  Moses  r. 
Pittsburgh,  Ft.  W.  &  C.  E.  E.  Co.,  21 
lU.  522  ;  Clinton  v.  Cedar  Rap.  &  Mo.  E. 
R.  R.  Co.,  24  Iowa,  455 ;  People  v.  Kerr, 
27  :??.  Y.  188  ;  Kellinger  v.  Forty-Second 
Street,  &c.  E.  E.  Co.,  50  X.'y.  206 
(1872)  ;  Hinchmaa  v.  Paterson  Horse 
E.  R.  Co.,  17  X.  J.  Eq.  75  ;  Common- 
wealth V.  Central  Pass.  Ry.  Co.,  52  Pa. 
St.  506  ;  Philadelphia  v.  Lombard  &  S.  S. 
Pass.  E.  E.  Co.,  3  Grant  (Pa.),  403  ;  New 
Albany  &  S.  R.  E.  Co.  v.  O'Daily,  13  lud. 
353  ;  Lex.  &  0.  R.  R,  Co.  v.  Applegate, 
8  Dana  (Ky.),  289  ;  Louisville  City  Ey. 
Co.  V.  Louisville,  4  Bush  (Ky.),  478  ; 
Cosby  V.  Owensboro  &  E.  E.  R.  Co.,  10 
Bush,  288  (1874)  ;  Tenn.  &  Ala.  R.  R. 
Co.  V.  Adams,  3  Head  (Tenn.),  596  ; 
People  V.  N.  Y.  &  Harlem  E.  B.  Co.,  45 
Barb.  73 ;  Sixth  Av.  E.  E.  Co.  v.  Kerr, 
72  N.  Y.  330  ;  People  v.  Third  Av.  E.  E. 
Co.,  45  Barb.  63  ;  McFarland  v.  Orange 
&  N.  H.  C.  E.  R.  Co.,  13  N.  J.  Eq.  17  ; 
Brooklyn  Central  R.  E.  Co.  v.  B.  City 
R.  R.  Co.,  32  Barb.  358  ;  N.  Y.  &  Har- 
lem E.  R  Co.  ».  New  York,  1  Hilton 
(X.  Y.),  562;  Mercer  v.  Pittsburgh,  Ft. 
W.  &  C.  E.  E.  Co.,  36  Pa.  St.  99  (1859)  ; 
Memphis  City  E.  E.  Co.  v.  Memphis,  4 
Coldw.  (Tenn.)  406  (1867);  Jersey  Cityfc 
B.  E.  R.  Co.  V.  J.  C.  &  Hob.  H.  R.  E.  Co., 
20  N.  J.  Eq.  61  (1869) ;  Damour  r.  Lyons, 
44  Iowa,  276,  citing  text;  Hodges  ».  Balti- 
more Union  Pass.  Ry.  Co.,  58  Md.  603, 

The  extent  of  munid'pal  poicer  and  con- 
trol over  street  railways  and  common  rail- 
ways  depends,  of  course,  on  the  charter  of 
the  company  and  that  of  the  municipality, 
subject  to  the  provisions  of  the  Constitu- 
tion. See  State  v.  Hoboken,  30  N.  J.  L. 
225  ;  Middlesex  E.  R.  Co.  v.  Wakefield 
(full  discussion),  103  Mass.  261   (1869)  ; 


Frankford  Pass.  Ry.  Co.  v.  Philadelphia, 
58  Pa,  St.  119 ;  Xew  York  r.  Third  Av. 
R.  R.  Co.,  33  N.  Y.  42  ;  PhHadelphia  v. 
Lombard  &  S.  S.  Pass.  R.  E.  Co.,  3  Grant 
(Pa.),  403  ;  Cine,  k  S.  G.  Av.  Street  Ry. 
Co.  V.  Cumminsville,  14  Ohio  St.  523 ; 
McFarland  v.  Orange  &  N.  H.  C.  R.  E. 
Co.,  13  N,  J.  Eq.  17;  State  v.  Jersey 
City,  29  N.  J.  L.  170  ;  Pittsburgh  &  B. 
Pass.  R.  R.  Co.  V.  Birmingham  Bor.,  51 
Pa.  St.  41  ;  Wolfe  v.  Cov.  &  Lex.  R.  R. 
Co.  15  B.  Mon.  404  ;  Eedfield  on  Rail- 
ways, sec.  76,  and  notes  ;  State  v.  Herod, 
29  Iowa,  123  (1870)  ;  Slatten  v.  Des  M. 
Val,  R.  R.  Co.,  lb.  148  ;  Hobart  v.  Mil- 
waukee City  R.  R.  Co.,  27  Wis.  194  ;  s.c. 
9  Am.  Rep.  461,  and  notes  ;  Louisville 
City  Ry.  Co.  v.  Louisville,  8  Bush,  415 
(1871)  ;  Brooklyn  v.  Brooklyn  City  B.  R. 
Co.,  47  N.  Y.  475  (1872)  ;  Coast  Liue 
R.  E.  Co.  ».  Cohen,  50  Ga.  451  (1873)  ; 
Lewis  Em.  Dom.  sec.  125,  and  cases  ; 
Mills  Em.  Dom.  sec.  205,  and  cases. 
Relator  had  a  grant  from  the  city  to  lay 
a  double  track  for  a  railroad  on  certain 
streets  upon  condition  inter  alia  that  no 
steam  power  should  be  used.  It  con- 
structed and  used  a  horse-railway.  After- 
wards it  proposed  to  adopt  the  cable  sys- 
tem, and  applied  to  the  commissioner  of 
public  works  for  a  permit  to  make  the 
necessary  excavations  in  the  street,  which 
being  refused,  the  relator  sought  to  com- 
pel the  granting  of  the  permit  by  manda- 
mus. It  was  held  that  he  was  not  entitled 
to  the  writ,  on  the  ground  that  the  fran- 
chise granted  did  not  embrace  the  right  to 
excavate  and  use  the  streets  for  a  cable 
road.  People  r.  Newton,  112  N.  Y.  396 
(1889). 

1  Eoberts  v.   Easton,   19  Ohio  St.  78 
(1869) ;  ante,  sees.  521-532,  551. 
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a  second  or  additional  track  was  in  the  nature  of  a  new  enterprise, 
and  required  an  independent  consent  of  the  property  owners  in- 
terested, and  that  those  who  had  assented  a  year  before  to  a  single- 
track  road  could  not  be  counted.^  But  even  direct  legislative 
authority  to  a  street-passenger  railway  corporation  to  carry  passengers 
in  cars  over  the  streets  of  a  city  does  not  exempt  the  corporation 
from  municipal  or  police  control.  Indeed,  the  principle  is  a  general 
one,  that  when  a  business  is  authorized  to  be  conducted  by  a  cor- 
poration within  a  municipality,  the  latter  presumptively  possesses 
the  same  right  to  regulate  it  that  it  possesses  over  the  like  business 
conducted  by  private  persons.^ 


§  721  (572).  Rights  and  Liabilities  of  the  Company.  —  Eails  laid 
down  by  a  horse  railroad  corporation  in  a  public  street  are  the 
private  property  of  the  corporation,  so  that  a  rival  corporation  cannot 
use  them  on  the  ground  that  they,  as  part  of  the  public,  have  the 
right  to  travel  and  run  cars  anywhere  on  such  street.^    A  street 

plows  by  street  railways.  Broadway  & 
Seventh  Av.  Ry.  Co.  v.  New  York,  49 
Hun,  126.  Streets  cannot  be  used  by 
a  company  to  supply  itself  with  depot  or 
terminal  facilities.  Mahady  v.  Bushwick 
R.  R.  Co.,  91  N.  Y.  148 ;  Barney  v.  Keo- 
kuk, 4  Dillon  C.  C.  R.  593 ;  s.  c.  af- 
firmed,  94  U.  S.  324.  Lewis  Em.  Dom. 
sec.  637.    Ante,  sec.  714. 

8  Jersey  City  &B.  R.  R.  Co.  v.  J.  C.  & 
Hob.  H.  R.  R.  Co.,  20  N.  J.  Eq.  61  (1869)  ; 
Brooklyn  Central  R.  R.  Co.  v.  B.  City 
R.  R.  Co.,  32  Barb.  358.  See  Denver  & 
S.  Ry.  Co.  V.  Denver  City  Ry.  Co.,  2  Col. 
673  (1875).  Right  of  one  company  to  make 
crossing  over  the  track  of  another.  Market 
Street  Ry.  Co.  v.  Central  Ry.  Co.,  51  Cal. 
583. 

Taxation:  Street  railway  companies 
have  an  easement  in  the  land  or  street  on 
which  their  track  is  laid  ;  it  is  private 
I)roperty,  subject  to  taxation,  and,  if  no  dif- 
ferent provision  be  made,  may  be  taxed  as 
real  property,  or  assessed  for  benefits  de- 
rived from  local  improvements.  No. 
Beach  &  M.  R.  R.  Co.'s  Appeal,  32  Cal. 
499  (1867);  post,  sec.  789.  Preferential 
right  to  use  of  its  track.  Passenger  car  on 
street  railway  is  entitled,  as  against  com- 
mon vehicles,  to  preference  in  the  use  of  its 
rails,  and  to  an  unobstructed  road.  Wil- 
brand  v.  Eighth  Av.  R.  R.  Co.,  3  Bosw. 
(N.  Y.)  314 ;   s.  P.  Adolph  v.  Centi-al 


^  And  it  was  further  held  in  Roberts  v. 
Easton,  supra,  that  the  act  of  the  legisla- 
ture forbidding  city  councils  to  permit 
the  streets  to  be  used  for  street  railways 
without  the  assent  of  property  owners 
thereon,  recognizes  in  them  such  an  in- 
terest as  entitles  them  to  an  injunction 
against  the  construction  of  the  road  where 
the  council  granted  permission  without  the 
requisite  consent  of  the  proprietors  inter- 
ested being  obtained.  Ante,  sec.  661.  As 
to  second  track.  So.  Pac.  R.  R.  Co.  v.  Reed, 
41  Cal.  256  (1871).  See  also  Denver  &  S. 
Ry.  Co.  V.  Denver  City  Ry.  Co.,  2  Col.  678 
(1875);  Lewis  Em.  Dom.  sec.  117. 

2  Frankford  Pass.  Ry.  Co.  v.  Philadel- 
phia, 58  Pa.  St.  119  (1868)  ;  State  v. 
Herod,  29  Iowa,  123  (1870);  Louisville 
City  Ry.  Co.  v.  Louisville,  4  Bush  (Ky.), 
478.  So  it  has  been  held  by  the  Supreme 
Court  of  New  York  in  general  term,  that 
a  street  railway  company  has  no  right  to 
control  or  occupy  any  other  })ortion  of  a 
street  than  that  included  between  its  tracks, 
and  cannot,  by  means  of  snow-plows,  so 
deposit  snow  outside  of  its  tracks  as  to 
interfere  with  the  right  of  abutting  own- 
ers to  free  access  to  and  egress  from  their 
property,  or  with  the  right  of  the  general 
public  to  use  the  street ;  the  city  having 
imposed  upon  it  the  duty  of  keeping  the 
streets  in  proper  condition  for  travel  may, 
by  ordinance,   regulate  the  use  of  snow- 
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railway  company  authorized  by  the  legislature  to  lay  down  its  track 
upou  the  streets  of  a  city,  subject  to  such  restrictions  as  the  city 
council  might  impose,  constructed  its  track  under  the  direction  of  the 
city  engineer,  but  in  such  a  manner  in  crossing  a  gutter  as  to  cause 
surface  waters  to  overflow  and  injure  the  property  of  an  adjoininy  pro- 
prietor, and  it  was  held  that  the  company  was  liable  for  the  damages 
resulting  from  the  improper  construction  of  their  track.^  "WTiere  a 
street  railway  company,  upon  obtaining  from  the  city  authorities 
permission  to  lay  down  tracks  upon  the  streets,  covenanted  in  a 
bond  executed  to  the  city  that  it  would  keep  the  pavement  of  the 
streets  within  the  tracks,  and  for  a  specified  distance  on  each  side 


Park,  &c.  R.  R.  Co.,  65  N.  Y.  554  (1875). 
Municipal  ordinance  giving  such  prefer- 
ence sustained,  and  obstruction  defined. 
State  V.  Foley,  31  Iowa,  527  (1871)  ;  s.  c. 
7  Am.  Rep.  166  ;  Commonwealth  v. 
Temple,  14  Gray,  69.  In  California,  a 
street  railroad  company  was  held  to  have 
only  an  equal  right  with  the  travelling 
public  to  the  use  of  the  street  where  its 
track  is  laid,  with  a  few  exceptions,  such 
as,  that  the  cars  run  on  a  track,  and  where 
a  vehicle  meets  a  car  it  must  give  way. 
Shea  V.  Potrero  &  B.  V.  R.  R.  Co.,  44 
Cal.  414  (1872)  ;  Mahady  v.  Bushwick 
B.  R.  Co.,  91  N.  Y.  148. 

Liability  ex  delicto :  It  was  held  by 
the  Commission  of  Appeals  that  a  street 
car  company  was  liable  for  a  negligent 
injury  to  a  person  who  was  driving  his 
wagon  along  the  track  of  a  street  railroad. 
The  court  was  of  opinion  that  one  has  a 
right  thus  to  use  the  track  of  the  company 
at  all  times,  if  the  preferred  right  of  the 
cars  to  the  use  of  the  track  be  not  un- 
necessarily interfered  with.  Adolph  v. 
Central  Park,  &c.  R.  R.  Co.,  65  N.  Y. 
654  (1875),  two  judges  dissenring. 

Street  railway  company  held  liable  for 
an  injury  to  a  traveller  with  carriage, 
caused  by  the  projection  of  a  spike,  which 
ou^ht  not  to  have  been  permitted.  Fash 
V.  Third  Av.  R.  R.  Co.,  1  Daly  (X.  Y  ), 
148.  It  is  the  duty  of  the  company  on 
the  one  hand,  to  exercise  due  care  to  avoid 
collisions,  and  the  duty  of  travellers,  on 
the  other  hand,  to  use  proper  diligence  to 
avoid  accidents  and  injuries.  Liddy  v. 
St.  Louis  R.  R.  Co.,  40  Mo.  506  ;  IxDvett 
V.  Salem  &  So.  D.  R.  R.  Co.  (injury  to 
boy),  9  Allen  (Mass.),  557  ;  "Washington  & 


G.  R.  R.  Co.  V.  Gladmon  (injury  to 
child),  15  Wall.  401  (1872);  Burton  r. 
Phila.,  W.  &  B.  R  R.  Co.,  4  Mar- 
ring. (Del.)  252  ;  Louisville  &  P.  R.  R. 
Co.  V.  Smith,  2  Duvall  (Ky.),  556  ;  State 
V.  Foley,  31  Iowa,  527  ;  Chicago  City  Rv. 
Co.  V.  Young,  62  111.  238  (1871)  ;  Cov- 
ington Street  Ry.  Co.  r.  Packer  (injury 
causing  death),  9  Bush,  455  (1872)  ; 
Whitaker  v.  Eighth  Av.  R.  R.  Co.,  51 
N.  Y.  295  (1878)  ;  Mowrey  v.  Central 
City  Ry.  Co.  (injury  to  child),  51  X.  Y. 
666  (1873). 

In  an  action  for  damages  against  a 
street  railroad  comjwny  for  ninning  over  a 
person  on  a  street,  where  it  appears  that 
plaintiff  was  guilty  of  negligence  directly 
contributing  to  the  accident,  he  must  show 
that  the  accident  might  have  been  avoided 
by  defendant  by  the  use  of  merely  ordin- 
ary care.  A  driver  is  not  bound  to  regulate 
his  speed  at  such  a  rate  as  may  be  necessary 
to  avoid  hann  to  persons  crossing  the  road 
in  an  unreasonable  and  improper  manner. 
It  is  as  much  the  duty  of  persons  crossing 
the  street  to  look  out  for  vehicles  as  it  is 
the  duty  of  the  driver  to  look  out  for  those 
crossing  the  road.  Where  there  has  been 
mutual  negligence,  and  the  negligence  of 
each  party  was  the  proximate  cause  of  the 
injury,  there  can  be  no  recovery.  Meyer 
V.  Lindell  Ry.  Co.,  6  Mo.  App.'27  (1878). 
See,  also,  Cotton  v.  Wood,  8  C.  B.  x.  s. 
568  ;  Williams  v.  Richards,  3  C.  &  K.  81; 
Cornman  v.  Eastern  Counties  Ry.,  5  Jur. 
N.  s.  657. 

1  Alton  &  JJ.  A.  Horse  Ry.  Co.  v.  Deitz, 
50  111.  ■  210  (1869).  Lewis  Em.  Dom. 
sec.  89. 
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thereof,  in  repair^  this  is  binding  upon  it ;  and  if  the  covenant  is 
broken,  and  the  party  injured  recovers  of  the  city,  it  has  its  remedy 
over  against  the  railway  company  upon  the  contract  for  the  full 
amount  it  has  been  adjudged  to  pay.^  Under  its  police  power  and 
authority  over  streets  a  city  may  require  street  railway  companies 
to  keejp  their  tracks  watered,  so  as  to  be  free  from  dust.^ 


1  Brooklyn  v.  B.  City  R.  R.  Co.,  47 
N.  Y.  475  ;  s.  c.  7  Am.  Rep.  469  ;  People 
V.  Brooklyn,  65  N.  Y.  349  (1875)  ; 
Bloomfield  &  R.  N.  Gasl.  Co.  v.  Calkins, 
62  N.  Y.  386.  Duty  as  to  keeping  street  in 
repair.  A  requirement  in  a  street  railway 
charter  to  '*  keep  the  surface  of  the  street 
inside  the  rails,  and  for  two  feet  four 
inches  outside  thereof,  in  good  repair,"  — 
Held,  to  mean  two  feet  four  inches  on 
each  side  of  the  track.  People  v.  Fort 
Street  &  E.  Ry,  Co.,  41  Mich.  413.  An 
ordinance  authorizing  a  street  railway 
company  to  use  streets,  and  providing  that 
when  the  city  should  pave  the  streets  the 
company  should  pave  and  keep  in  re- 
pair the  space  between  the  tracks,  held  to  be 
a  contract ;  a  subsequent  legislative  act 
empowering  the  city  to  require  the  com- 
pany to  pave  an  additional  space  on  each 
side  of  the  track,  declared  void  as  impair- 
ing the  obligation  of  a  contract.  Coast 
Line  Rj'.  Co.  v.  Savannah,  30  Fed.  Rep. 
646.  Under  authority  to  that  end  a  city 
may  assess  adjoining  property  to  make 
street  repairs,  although  a  street  railroad 
company  has  agreed  with  the  city  to  keep 
a  portion  of  the  streets  in  repair.  People 
V.  Brooklyn,  65  N.  Y.  349  (1875).  Where, 
after  a  raili'oad  was  constructed,  a  new 
street  was  extended  across  it,  a  city  ordi- 
nance required  the  company  to  make  a 
crossing  over  it  ;  but  nothing  in  the  com- 
pany's charter  or  any  general  law  imposed 
such  duty,  —  Held,  that  the  company  was 
not  liable  to  this  new  burden  any  more  than 
an  individual  would  be  ;  that  in  imposing 
a  burden,  without  regard  to  benefits,  the 
ordinance  was  in  violation  of  certain  con- 
stitutional provisions ;  and  that  the  legis- 
lature itself  could  not  impose  such  a 
burden  without  compensation.  Illinois 
Central  R.  R.  Co.  v.  Bloomington,  76  111. 
447  (1875).  By  a  city  charter  the  com- 
mon council  had  full  power  over  the  streets 
and  sidewalks,  and  authority  to  keep  them 


in  repair ;  and  the  street  commissioners 
were  authorized  to  make  all  necessary  re- 
pairs therein.  A  railroad  company,  after 
constructing  its  road  through  certain  of 
the  streets,  neglected,  though  requested  by 
the  commissioners,  to  restore  such  streets 
and  the  sidewalks  thereon  to  their  former 
condition  of  usefulness,  as  the  statute  re- 
quired ;  and  the  commissioners  procured 
the  necessary  repairs  to  be  made,  for  which 
payment  was  made  by  the  city.  Held,  that 
the  city  could  recover  from  the  company 
all  reasonable  expenses  so  incurred.  Oc- 
onto V.  Chicago  &  N.  W.  Ry.  Co.,  44  Wis. 
231  (1878).  Provisions  of  the  charter 
establishing  the  general  policy  of  repair- 
ing streets  and  sidewalks  under  the  direc- 
tion of  the  street  commissioners,  at  the 
expense  of  the  adjoining  lots,  held  inappli- 
cable to  the  repairs  in  question.  lb.  The 
railroad  company,  whose  neglect  of  its 
own  legal  duty  compelled  the  city  to  make 
the  repairs,  is  not  in  a  position  to  question, 
on  technical  grounds,  the  authority  of  the 
council  to  appropriate  city  funds  to  pay 
for  the  same.  lb.  See,  also,  New  York  v. 
Broadway  &  S.  A.  R.  R.  Co.,  17  Hun,  242; 
post,  sec.  1034.  Where  the  grant  of  the 
use  of  streets  to  a  horse  railway  company 
was  coupled  with  the  requirement  that  it 
should  keep  the  part  of  the  street  used  by  it 
in  good  repair,  it  was  held  that  the  city 
could  not  afterwards  comi^el  the  company 
to  pave  it  in  a  certain  way,  nor  punish  its 
officers  or  employees  for  violating  the 
ordinance  by  which  such  paving  was 
required.  Kansas  City  v.  Corrigan,  86 
Mo.  67.  See,  also.  State,  ex  rcl.  v.  Cot- 
riffan  Street  Ry.  Co.,  85  Mo.  263,  hold- 
ing also  that  a  requirement  to  repair  a 
street  does  not  impose  an  obligation  to 
repave  it. 

2  City  and  Suburban  Ry.  Co.  v.  Savan* 
nah,  77  Ga.  731. 
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§  722  (573).  Use  for  Horse-Railway  not  an  Additional  Servitude. 
—  Whether  the  use  of  a  street  for  a  horse  railway  is  an  additional 
burden  upon  the  land  of  the  adjoining  proprietor,  or  upon  his  ease- 
ments in  the  street,  is  a  question  upon  which  there  is  a  diversity 
of  judicial  opinion.  In  New  York  the  decisions  on  the  subject  are 
hardly  satisfactory.  In  cases  where,  as  in  the  city  of  New  York, 
the  city  has  a  qualified  fee  in  the  streets,  a  horse  railway  is  not 
considered  to  be  a  new  servitude  for  which  the  adjacent  owner  is 
entitled  to  compensation.  Otherwise  if  the  fee  of  the  street  is  in 
the  adjacent  owner ;  while  in  later  cases  the  location  of  the  bare  fee 
is  held  not  to  make  any  substantial  difference  in  the  abutter's  rights.^ 
In  Connecticut  such  a  use  is  not  a  new  servitude  upon  the  street, 
although  in  that  State  it  is  declared  to  be  the  law  that  a  street  or 


1  In  the  case  of  The  People  v.  Kerr, 
27  N.  Y.  188  (1863),  relating  to  the  con- 
struction of  a  horse  railway  in  the  streets 
of  New  York  nnder  the  express  authority 
of  an  act  of  the  legislature,  and  without 
the  assent  of  the  city  having  been  ob- 
tained, the?  court  held  (it  appearing  that 
the  fee  of  the  streets  was  in  the  city  in 
trust  for  public  uses  as  streets),  that  the 
construction  of  such  a  railroad,  on  the 
surface  of  the  street,  was  a  legitimate  use, 
or  could  be  so  declared  by  the  legisLiture, 
as  had  been  done  in  that  case  ;  and  it  was 
consequently  held  that  the  abutter  had  no 
right  to  enjoin  defendant  company  from 
such  a  use  of  the  streets-  The  case  of 
The  People  v.  Kerr,  and  what  precisely 
was  decided  therein,  were  much  considered 
in  the  case  of  Kellinger  r.  Forty-Second 
Street,  &c.  R.  R.  Co.,  50  N.  Y.  206,  and 
in  Story  i7.  N.  Y.  Elev.  R.  R.  Co.,  90  N. 
Y.  122,  157,  159,  171,  173,  by  which  it 
would  appear  that  it  can  only  be  re- 
garded as  determining  that  legislative 
authority  to  construct  a  street  railroad 
on  the  surface  of  the  streets  of  New 
York  city,  without  a  change  of  grade,  and 
without  providing  for  compensation  to  the 
abutter,  is  a  legitimate  exercise  of  the 
power  to  regulate  the  use  of  public  streets 
for  public  purposes.  The  fee  in  the  streets 
in  Kerr'x  Case  was  in  the  city  of  New 
York,  subject  to  a  trust  for  street  uses 
proper.  But  in  Craig  r.  Rochester  City 
&  B.  R.  R.  Co.,  39  N.  Y.  404  (1868),  it 
was  held  by  the  Court  of  Appeals  that 
the  building  and  operation  of  a  horse  rail- 
way on  the  surface  of  the  streets  of  Roch- 


ester, the  fee  being  in  the  abutter,  was 
an  additional  servitude  which  the  legisla- 
ture could  not  impose  without  compensa- 
tion. It  was  further  held  that  an  uncom- 
pensated abutter  could  enjoin  such  a  use 
of  the  street,  although  the  common  council 
of  the  city  had  given  its  consent.  As  pre- 
cisely the  opposite  conclusion  had  been 
reached  in  the  Kerr  Case  in  respect  to 
a  horee  railway  in  the  streets  of  the  city 
of  New  York,  the  difference  of  result  can 
only  be  explained  by  the  fact  that  in  the 
Kerr  Case,  the  fee  of  the  streets  was  in  the 
city  in  trust  for  public  uses  as  streets,  and 
in  the  Craig  Ca.se  the  fee  was  in  the  abut- 
ter, subject  to  the  right  of  the  public 
to  use  them  for  all  proper  street  pur- 
I)oses.  Kellinger's  Case,  50  N.  Y.  206 
(1872),  followed  the  doctrine  of  the  Kerr 
Case.  In  Kellinger' s  Case  the  abutting 
owner  of  property  on  a  street  of  New 
York  city  (the  fee  being  in  the  city  in 
trust  for  street  uses),  was  held  to  have  no 
action  against  the  horse  railway  company 
because  it  laid  its  track  so  near  the  side- 
walk, in  front  of  the  plaintiffs  property, 
as  not  to  leave  a  sufficient  space  for  a  vehi- 
cle to  stand.  This,  said  the  court,  was  a 
mere  consequential  or  incidental  injury. 
"When  it  is  determine^,"  says  Church, 
C.  J.,  "that  a  horse  railroad  is  a  public 
use  of  the  street,  the  question  is  settled, 
that  incidental  inconveniences  must  be 
submitted  to."  (p.  211.)  Compare  Story 
r.  N.  Y.  Elev.  R.  R.  Co.,  90  N.  Y.  122  ; 
Lihr  V.  Metrop.  Elev.  Ry.  Co.,  104  N.  Y. 
268.    Infra,  sees.  723,  723  a-723  c. 
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highway  cannot  be  used  for  an  ordinary  railway  without  compensa- 
tion for  such  use  to  the  owner  of  the  fee.^  And  such  is  the  prevail- 
ing and  general  opinion  of  the  courts.^     The  author  regards  the 


1  Elliott  V.  Fair  Haven  &  W,  E.  R. 
Co.,  32  Conn.  579  ;  distinguished  from 
Imlay  v.  Union  Br.  R.  R.  Co.,  26  Conn. 
249,  and  that  case  commented  on. 

2  See  opinion  of  Ranney,  J.,  in  Cine.  & 
S.  G.  Av.  Ry.  V.  Cumminsville,  14  Ohio 
St.  523  (1863).  And  it  is  the  opinion, 
also,  of  the  learned  Chancellor  Zahriskie, 
that  a  steam  railway  is  while  a  horse 
railway  is  not  an  additional  servitude. 
Jersey  City  &  B.  R.  R.  Co.  v.  J,  C. 
&  Hob.  H.  R.  R.  Co.,  20  N.  J.  Eq.  61 
(1869).  See,  also,  to  same  effect,  the 
opinion  of  Green,  Chancellor,  in  Hinch- 
man  v.  Paterson  H.  R.  R.  Co.,  17  N.  J. 
Eq.  75  (1864),  and  20  N.  J.  Eq.  360; 
Citizens'  Coach  Co.  v.  Camden  H.  R.  R., 
33  N.  J.  Eq.  267;  West  Jersey  R.  R. 
Co.  V.  Cape  May  &  S.  L.  R.  R.  Co.,  34  N. 
J.  Eq.  164 ;  Savannah  &  T.  R.  R.  v. 
Savannah,  45  Ga.  602;  Floyd  County  v. 
Rome  Street  R.  R.  Co.,  77  Ga.  614. 
Upon  a  full  consideration  of  the  adjudged 
cases  upon  the  point,  the  Supreme  Court 
of  Wisconsin  adopts  the  view  that  a  horse 
railway  on  the  public  streets  is  not  a 
new  burden  entitling  the  owner  of  the  fee 
to  compensation,  unless,  to  use  the  lan- 
guage of  Chief  Justice  Dixon,  "  such 
owner  shows  that  he  will  suffer  some  pri- 
vate and  pecuniary  injury  by  being  de- 
prived of  that  free  access  to  his  premises 
he  would  otherwise  have  and  enjoy  ; " 
but  it  was  held  that  the  right  of  the 
owner  of  a  store  to  have  drays  and  vehi- 
cles stand  transversely  upon  the  street 
while  discharging  goods  was  not  such  an 
injury  as  to  give  the  right  to  compensa- 
tion. Hobart  v.  Milw  City  R.  R.  Co.,  27 
Wis.  194  (1870)  ;  s.  c.  9  Am.  Rep.  461, 
and  note.  It  may  be  observed  that  the 
same  court  holds  differently  as  to  ordinary 
steam  railways.  Ford  v.  Chicago  &  N.  W. 
R.  R.  Co.,  14  Wis.  616  ;  Pomeroy  v.  Milw. 
&  C.  R.  R.  Co.,  16  Wis.  640  ;  State  v. 
Corrigan  Cons.  Street  Ry.  Co.,  85  Mo. 
263  ;  Peddicord  v.  Bait.,  C.  &  E.  M.  Pass. 
Ry.  Co.,  34  Md.  463  ;  Hodges  v.  Bait. 
Union.Pass.  Rj-.  Co.,  58  Md.  603  ;  Grand 
Rapids  &  Ind.  R.  R.  Co.,  v.  Heisel,  47 
Mich.  393  ;   Sears  v.  Marshalltown  Street 


Ry.  Co.,  65  Iowa,  742  ;  Carson  v.  Central 
R.  R.  Co.,  35  Cal.  325  ;  and  see  cases 
cited  in  note  to  sec.  719,  infra;  ante, 
sees.  702,  703.  See,  also,  Sargent  v. 
Ohio  &  Miss.  R.  R.  Co.,  1  Handy,  Cine. 
Superior  Court,  52 ;  Commonwealth  v. 
Temple,  14  Gray  (Mass.),  75  ;  post,  sec, 
725 ;  Texas  &  Pac.  Ry.  Co.  v.  Rosedale 
Street  Ry.  Co.,  64  Tex.  80.  In  Massacfm- 
setts  a  board  of  aldermen  has  full  power 
to  locate  horse-railway  tracks  and  regulate 
the  running  of  cars  thereon.  A  license  to 
such  railway  corporation  to  reasonably  use 
a  highway  is  not  such  appropriation  of  an 
additional  easement  as,  without  special 
provision  therefor,  will  entitle  abutters  to 
compensation  ;  ^nd  it  violates  no  consti- 
tutional right  in  that  regard.  Attorney- 
General  V.  Metrop.  R,  R.  Co.,  125  Mass. 
515.  Mr.  Lewis  in  his  recent  elaborate 
work  on  Eminent  Domain  (.sec.  124)  says  : 
"  It  has  been  determined  in  numerous 
decisions,  and  without  dissent  except  in 
the  State  of  New  York,  that  the  use  of  a 
street  by  a  horse  railroad  constructed  and 
operated  in  the  ordinary  manner,  falls 
within  the  purpose  for  which  streets  are 
established,  and  consequently,  that  for 
any  damage  resulting  from  such  use  to 
the  abutting  owner,  he  can  recover  no 
compensation,  whether  the  fee  is  in  him 
or  in  the  public."  Mr.  Mills,  Em.  Dom. 
sec.  205,  refers  to  many  of  the  cases,  and 
deduces  from  them  the  same  result.  See, 
also,  1  Hare  Am.  Const.  Law,  365. 

Steam  motors  in  public  streets :  The 
power  of  municipal  authorities  to  author- 
ize a  "steam  motor,"  to  be  used  to  propel 
horse  cars  upon  the  public  streets,  the  fee 
whereof  was  in  the  municipality  in  trust 
for  the  public,  was  fully  considered,  under 
the  laws  of  Iowa,  by  the  Supreme  Court 
of  that  State,  in  Stanley  v.  Davenport,  54 
Iowa,  463  (1879)  ;  adhered  to  on  rehear- 
ing at  October  term,  1880.  It  was  de- 
cided on  demurrer  to  the  complaint  that 
the  city  had  no  authority  to  permit  a 
steam  motor  to  be  used  upon  its  streets, 
and  also  (conceding  the  allegations  of  the 
complaint  to  be  true)  that  the  city  was 
liable  in  damages  to   a  traveller  whose 
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appropriation  under  legislative  authority  of  a  reasonable  portion  of 
a  street  for  a  horse  railway,  constructed  on  the  graduated  surface 
of  the  street,  and  used  under  municipal  regulation  in  the  ordinary 
mode,  to  be  such  a  use  as  falls  within  the  purposes  for  which  the 
streets  are  dedicated  or  acquired  under  the  power  of  eminent  do- 
main. When  thus  authorized,  and  so  regulated  by  the  public  au- 
thorities as  not  to  destroy  the  ordinary  and  usual  street  uses,  this 
is  a  public  use  within  the  fair  scope  of  the  intention  of  the  pro- 
prietor when  he  dedicates  the  street  or  is  paid  for  property  to  be 
used  as  a  street  Such  proprietor  must  be  taken  to  contemplate  aU 
improved  and  more  convenient  modes  of  use  which  are  reasonably 
consistent  with  the  use  of  the  street  by  ordinary  vehicles,  and  in 


horse  was  frightened  by  the  motor,  and 
who  was  in  consequence  thrown  out  of 
his  wagon  and  injured.  After  reviewing 
the  decisions  in  lovca  and  elsewhere,  Secv- 
ers,  J.,  in  deliTering  the  opinion  of  the 
court  on  the  re-hearing,  said :  — 

"No  adjudication  to  which  our  atten- 
tion has  been  called,  and  we  believe  it 
may  be  safely  affirmed  none  exists,  in 
which  it  has  been  held  a  city  may  author- 
ize a  railroad  operated  by  the  use  of  steam 
to  occupy  the  streets  of  a  city,  unless  au- 
thority to  this  effect  has  been  granted  by 
the  sovereign  power.  It  is  said,  all  courts 
everywhere  have  for  the  last  fifteen  years, 
without  a  dissenting  opinion,  conceded 
the  authority  of  cities  to  grant  the  use  of 
streets  for  horse  railways  ;  because  of  this, 
it  is  further  said,  when  it  is  admitted  cities 
have  authority  to  decide  that  one  kind  of 
advanced  mode  of  travel  may  be  allowed, 
their  jurisdiction  is  conceded  and  cannot 
be  controlled  by  the  courts.  We  shall 
not  stop  to  discuss  either  proposition.  It 
will  be  conceded,  if  no  change  is  made  in 
the  grade  of  the  street,  the  weight  of  au- 
thority seems  to  be  the  city  may  author- 
ize a  horse  railway  to  occupy  the  same. 
[See  Sears  v.  Marshalltown  Street  Ry. 
Co.,  65  Iowa,  742.]  This  doctrine  is 
based  on  the  ground,  '  there  is  no  annoy- 
ance from  fire,  smoke,  steam-whistles,  or 
rapid  progress,  and  it  does  not  signify 
that  the  street  railroad  has  an  exclusive 
right  to  use  its  own  track  when  occasion 
requires.'  Mills  Em.  Dom.  sec.  205.  It 
was  so  held  in  Hinchman  v.  Paterson  Horse 
K.  R.  Co.,  17  N.  J.  Eq.  75,  and  in  that 
State  the    fee  of   the  streets  is  in  the 


abutting  owner.  It  had  been  previously 
held  in  Starr  v.  Camden  &  Atl.  K.  R.  Co., 
24  N.  J.  L.  592,  that  a  highway  could 
not  be  occupied  by  a  railroad  operated  by 
steam,  with  legislative  consent,  without 
compensating  the  abutting  owner.  Both 
these  cases  are  referred  to  with  approval 
in  Jersey  City  &  B.  R.  R.  Co.  r.  J.  C.  & 
Hob.  H.  R.  r'.  Co.,  20  N.  J.  Eq.  61,  upon 
the  ground,  it  is  presumed,  stated  in 
Springfield  v.  Conn.  River  R.  R.  Co.,  4 
Cush.  (Mass.)  63,  that  where  a  road  is 
operated  by  steam  and  by  the  general 
public  also,  the  two  uses  are  '  almost,  if 
not  wholly  inconsistent  with  each  other, 
so  that  taking  the  highway  for  a  railroad 
will  nearly  supersede  the  former  use  to 
which  it  had  been  legally  appropriated.' 
This  doctrine  has  not,  to  our  knowledge, 
been  anywhere  impugned.  It  does  not 
therefore  follow  from  the  conceded  propo- 
sition that  a  city  may  lawfully  allow  the 
streets  to  be  occupied  by  a  horse  railroad, 
that  it  may  do  so  when  the  road  is  ope- 
rated by  steam  power."  As  to  steam- 
engines  in  streets  as  a  means  of  locomotion, 
see  post,  sec.  730,  note.  In  Minnesota^ 
where  the  fee  of  the  soil  of  a  street  is  in 
the  owner  of  the  abutting  property,  it  is 
held  that  the  use  of  a  public  street,  with 
the  permission  of  the  mnniripal  authori- 
ties, by  a  railway  comjwiny  «  hicli  propels 
its  cars  by  a  steam  Tnotor,  enclosed  in  a 
cab,  is  the  use  of  it  in  aid  of  a  passenger 
street  railway,  and  is  not  the  imposition  of 
an  additional  servitude.  Xewell  r.  Min- 
neapolis, Lyndale  &  M.  Ry.  Co.,  35  Mina 
112. 
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the  usual  modes.  There  is  solid  ground  to  distinguish  between 
horse  railways  in  streets,  as  ordinarily  laid  and  used,  which  do  not 
excUide  the  public,  and  steam  railways,  which  are  generally  so  con- 
structed as  altogether  to  exclude  a  portion  of  the  street  from  public 
use  in  the  accustomed  methods  ;  ^  and  there  is  much  to  recommend 
as  sound  the  view  that  where  property  is  dedicated  to  the  public 
for  a  street,  the  dedicator  must  be  presumed  to  intend  that  it  may 
be  used  as  a  street  in  such  way  as  the  legislature  representing  the 
public,  and  best  acquainted  with  the  public  needs,  may  authorize, 
the  limitations  being  that  such  use  must  not  deprive  the  abutter 
of  his  property  rights  and  easements  in  the  street,  or  destroy  the 
ordinary  uses  of  the  street  as  a  public  and  common  highway  open 
to  alL2 

§  723  (574).  Same  subject.  —  Where  the  original  proprietor 
parts  with  the  fee,  which  is  vested  by  statutes  in  some  of  the  States 
in  the  public,  or  in  the  municipality  for  the  use  of  the  public,  the 
courts  concur  in  holding  that  the  legislature  may,  in  such  case, 
authorize  the  street  or  highway  to  be  used  in  the  usual  manner, 
under  municipal  regulation,  for  a  street  railway,  without  his  con- 
sent and  without  compensation  to  him.  And  as  above  shown,  there 
is  almost  a  consensus  of  judicial  opinion  that  a  street  railway  is  not 
an  additional  servitude  even  where  the  fee  of  the  street  is  in  the 
abutting  owner.^ 

1  Eichels  v.  Evansville  Street  Ry.  Co.,  9  Ind.  467 ;  Kew  Albany  &  S.  R,  R.  Co. 
78  Ind.  261,  approving  the  text.  v.  O'Daily,  13  Ind.  353;  Eichels  v.  Evans- 

2  Briggs  V.  Lewiston  &  A.  Horse  R.  R.  ville  Street  Ry.  Co.,  78  Ind.  261  ;  Moses 
Co.,  79  Me.  363  (1887),  where  it  was  said  v.  Pittsburgh,  Ft.  W.  &  C.  R.  R.  Co.,  21 
oM^er  that  "the  motor  is  not  the  criterion  ;  111.  522;  Pac.  R.  R.  Co.  u.  Leavenworth, 
it  is  rather  the  ^tse  of  the  street.  A  change  1  Dillon  C.  C.  R.  393-402  ;  Milburn  v. 
of  motor  is  not  a  change  of  use."  In  this  Cedar  Rapids,  12  Iowa,  246.  Mr.  Justice 
case  the  horse  railway  company  was  au-  Cooley's  observ'ations  on  the  general  sub- 
thorized  to  use  steam  motors.  ject  are  valuable.     Const.  Lim.  645-557  ; 

8  People  V,  Kerr,  27  N.  Y.  188-211 ;  arite,  sec.  628  et  seq.     Mills  Em.  Dom.  sec. 

S-  c.   37  Barb.   357  ;  Kellinger  v.  Forty-  205.     An  unreasonable  use  of  a  street  by 

Second   Street  R.   R.  Co.,  50  N.  Y.  206  a  street  railroad  company  —  as  by  storing 

(1872).    See  Story  v.  N.  Y.  Elev.  R.  R.  Co.,  its  cars  on  a  side  track  —  gives  a  right  of 

90  N.  Y.  122  ;  Lahr  v.  Metrop.  Elev.  Ry.  action  to  an  owner  of  adjoining  property 

Co.,  104  N.  Y.  268  ;  Clinton  v.  Cedar  Rap.  for  the  special  injury.     Mahady  v.  Bush- 

&  Mo.  R.  R.  R.  Co.,  24  Iowa,  455  ;  Sears  wick  R.  R.  Co.,  91  N.  Y.  148. 
V.  Marshalltown  Street  Ry.  Co.,  65  Iowa,  As  to  nature  of  the  franchises  in  a 

742 ;  Lexington  &  0.  R.  R,  Co.  v.  Apple-  charter  to  build  and  operate  a  street  rail- 

gate,  8  Dana  (Ky. ),  289 ;  Will,  ams  v.  N.  Y.  way,  see  Redfield  on  Railways,  sec.  76,  and 

Central  R.  R.   Co.,  16  N.  Y.  97,  obiter;  notes;    Metrop.  R.  R.  Co.  v.  Quincy  R. 

Wager  V.  Troy  Union  R.  R.  Co.,  25  N.  Y.  R.  Co.,  12  Allen,  262  ;  Louisville  &  P.  R. 

626,  and  note  observations,  533;  Protz-  R.  Co.  v.  L.  City  Ry.  Co.,  2  Duvall  (Ky.), 

man  v.  Indianapolis  &  Cine.  R.  R.  Co.,  175  ;  Brooklyn  Central  R.  R.  Co.  v.  B. 
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§  723  a.  Elevated  Rail-ways  in  Streets  ;  New  York  Legislation 
and  its  Construction  ;  Correlative  Rights  of  the  abutting  Ow^ner  and 
of  the  Public;  Scope  of  Legislative  Power. — The  construction  and 
operation  on  a  large  scale  of  elevated  steam  railways  in  certain  streets 
of  the  cities  of  New  York  and  Brooklyn,  have  given  rise  to  interest- 
ing questions  of  general  constitutional  law  concerning  the  respective 
rights  of  the  abutting  owners  and  of  the  public ;  concerning  the 
legitimate  uses  of  streets,  and  the  extent  of  legislative  power  to 
determine  or  to  enlarge  such  uses,  and  the  limitations  on  such  power ; 
and  to  special  questions  of  constitutional  law  concerning  the  fran- 
chises of  the  companies  to  construct  their  railways,  as  affected  by 
the  Constitutional  Amendment  of  January  1,  1875,  elsewhere  re- 
ferred to,  on  the  subject  of  laying  down  railroad  tracks  in  streets, 
and  the  construction  and  operation  of, street  railways.     The  two 


City  R.  R  Co.,  32  Barb.  N.  Y.  358;  Chi- 
cago V.  Evans,  24  111.  52  ;  Jersey  City  & 
B.  R.  R.  Co.  V.  J.  C.  &  Hob.  H.  K.  R.  Co., 
20  X.  J.  Eq.  61  (1869) ;  Cine.  &  3.  G.  Av. 
Street  Ry.  r.  Cummins ville,  1-1  Ohio  St. 
523.  This  case  holds  that  the  mere  use  of 
a  street  for  a  street  railway  does  not  im- 
pose a  new  use,  so  as  to  give  the  abutters 
the  right  to  compensation,  but  under  a 
peculiar  view  in  that  State  as  to  effect  of  a 
ehajige  of  grade  (see  Crawford  v.  Delaware, 
7  Ohio  St.  459,  and  previous  cases),  grades 
once  fixed  and  acted  on  cannot  be  altered 
to  the  damage  of  the  adjacent  lot-owner. 

Where  the  fee  of  the  street  is  in  the  cor- 
poration, the  adjoining  lot-owners  have, 
in  common  with  the  public,  the  right  to 
pass  and  repass,  and  also  the  right  of  free 
access  to  their  premises ;  but  mere  incon- 
venience of  such  access  occasioned  by  an 
authorized  use  of  the  street  gives  to  the 
owner  no  ground  for  a  private  action  ;  and 
therefore  where  the  defendant,  a  street 
railway  company,  having  the  right  to  lay 
down  its  track  in  the  street,  laid  the  same 
so  near  the  sidewalk  in  front  of  the  plain- 
tiff's premises  as  not  to  leave  suflScient 
space  for  a  vehicle  to  stand,  thus  incom- 
moding the  plaintiff  and  lessening  the 
value  of  his  premises,  it  was  held  (no  negli- 
gence or  wilfulness  on  the  part  of  the  de- 
fendant being  shown,  —  as  to  the  effect  of 
which,  if  shown,  qiuBre)  that  the  plaintiff 
had  no  cause  of  action.  This  was  con- 
sidered to  be  the  necessary  legal  result  of 
the  decision  in  The  People  v.  Kerr,  supra. 


Kellinger  v.  Forty  Second  Street  R.  R. 
Co.,  50  X.  Y.  206  (1872).  See  Mahady  v. 
Bushwick  R.  R.  Co.,  91  N.  Y.  148;  compare 
Story  V.  X.  Y.  Elev.  R.  R.  Co.,  90  N.  Y. 
122  ;  supra,  sees.  720,  note,  722,  note. 

Where  a  city  granted  to  a  street  rail- 
road company  the  right  to  lay  a  double 
track  in  its  streets,  and  thereupon  the  com- 
pany expended  a  large  amount  of  money 
in  the  enjoyment  of  the  franchise  thus 
conferred,  the  cit}'  cannot  afterwards  limit 
the  company  to  a  single  track  in  a  street 
through  which  it  proposed  to  extend  its 
line,  by  an  amendment  to  the  ordinance. 
Before  the  city  can,  in  the  exercise  of  its 
police  power,  limit  the  company  to  a  single 
track,  it  must  have  been  made  to  appear 
that  the  exercise  of  the  right  granted  by 
the  original  ordinance  wrought  injury. 
Burlington  v.  Burlington  Street  Ry.,  49 
Iowa,  144.  Nature  of  the  rights  of  the 
company  in  t7i£  street,  discussed  by  Sawyer, 
J.,  North  Beach  &  M.  R.  R.  Co's  Appeal, 
32  Cal.  499.  As  to  right  of  city  to  with- 
draw its  consent.  Pat.  k  Pas.  H.  R.  Co. 
V.  Paterson,  24  N.  J.  Eq.  158;  Detroit  v. 
Det.  Ry.  Co. ,  43  N.  W.  Rep.  447.  See  In- 
dex, titles:  Contracts,  Ordinances,  Repeals. 

Rights  of  city  under  provision  in  char- 
ter of  a  street  railway  giving  the  city  an 
election  to  purchase  at  a  future  time.  Cam- 
bridge V.  Cambridge  R.  R.  Co.,  10  AUen, 
50.  Effect  of  use,  under  legislative  au- 
thority, of  street  by  plank-road  company. 
Bagg  V.  Detroit,  5  Mich.  336 ;  ante,  seCi 
679,  note. 
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main  railways,  the  New  York  Elevated  Railvjay  and  the  Metropolitan 
Elevated  Railway,  had  been  authorized  by  special  charters  which 
antedated  the  Constitutional  Amendment  just  mentioned;  but  the 
railways  were  in  part  constructed  under  authority  given  by  the 
General  Rapid  Transit  Act  of  June  18,  1875,  passed  after  that 
Amendment  took  effect.^  In  what  are  known  as  the  New  York 
Elevated  Company's  Casel^  and  the  Gilbert  Elevated  Company  Case? 
the  Court  of  Appeals  decided  that  the  prior  special  charters  of  the 
companies  were,  on  the  facts  of  those  cases,  unaffected  by  the  Con- 
stitutional Amendment:  and  also  that  the  General  Eapid  Transit 
Act,  as  applied  to  these  companies,  was  constitutional.  These  judg- 
ments, which  definitively  established  the  validity  of  franchises  to 


^  For  brief  history  of  the  legislation  and 
litigation  relating  to  these  Elevated  Rail- 
roads, and  for  the  earlier  cases  in  lower 
court,  see  3  Abbott's  New  Cases,  301  et 
seq.,  note. 

New  York  statutes  relating  to  Elevated 
Roads :  chap.  885,  p.  2179,  Act  of  June 
17,  1872  (Gilbert  Company);  chap.  837, 
p.  1253,  Act  of  June  26,  1873  (Amend- 
ment to  same);  chap.  275,  p.  331,  Act  of 
June  28,  1874  ;  chap.  606,  p.  740,  Act  of 
June  18,  1875  (Rapid  Transit  Act).  Stat- 
ute regulating  management  of  trains  on 
Elevated  Roads.  Laws  of  1881,  p.  540, 
chap.  399. 

decisions  construing  statutes :  TJe  N.  Y. 
Elev.  K.  R.  Co.,  70  N.  Y.  327;  s.  c.  3 
Abb.  N.  C.  401  (1877).  Affirming  Sup. 
Ct.,  7  Hun,  239,  where  the  General  Rapid 
Transit  Act  (chap.  606,  L.  1875),  was 
held  constitutional.  (Same  ruling  in  mat- 
ter of  Gilbert  Elev.  Ry.  Co.,  70  N.  Y.  361 
(1877),  affirming  9  Hun,  303.)  Held  also 
{lb.  354),  that  the  act  makes  provision  for 
compensating  abutting  owners  for  any 
property  rights  they  may  have  in  streets. 
This  ruling  was  approved  in  Metrop.  Elev. 
Ry.  Co.,  In  re,  18  N.  Y.  Sup.  Ct.  Rep. 
134  (1888),  where  it  was  further  held  that 
the  leasing  of  the  road  of  a  railway  com- 
pany does  not  deprive  the  lessor  of  the 
right  of  eminent  domain,  citing  Kip  v. 
N.  Y.  &  Harlem  R.  R.  Co.,  6  Hun,  24  ; 
67  N.  Y.  227,  and  N.  Y.,  Lack.  &  W. 
Ry.  Co.,  In  re,  99  N.  Y.  12. 

The  Rapid  Transit  Act  (chap.  606,  L. 
1875)  and  General  Railroad  Act  prohibit 
any  allowance  or  deduction  on  account  of 
any  real  or  supposed  benefits  arising  from 


the  construction  of  the  road.  N.  Y.,  West 
Shore  &  B.  Ry.  Co.,  In  re,  35  Hun,  260  ; 
N.  Y.,  Lack.  &  W.  Ry.  Co.,  In  re,  29 
Hun,  1. 

Further  construction  of  Rapid  Transit 
Act.  See  N.  Y.  Elev.  R.  R.  Co.,  In  re,  70 
N.  Y.  327;  Gilbert  Elev.  Ry.  Co.,  In  re, 
70  N.  Y.  361  ;  Kings  Co.  Elev.  R.  R.  Co., 
In  re,  105  N.  Y.  97;  N.  Y.  Cable  Ry.  Co., 
In  re,  109  N.  Y.  32  ;  East  River  Br.  &  C. 
L  S.  Transit  Co.,  In  re,  26  Hun,  490  ;  N. 
Y.  Elev.  R.  R.  Co.,  In  re,  41  Hun,  502 
(1886).  Map  of  route,  dkc.  South  Brook- 
Ivn  R.  R.  &  T.  Co.,  In  re,  50  Hun,  405  ; 
18  N.  Y.  St.  Rep.  51  (1888),  Sup.  Ct.  Gen. 
Term,  Barnard,  P.  J.  Condemnation  of 
lands,  d-c.  Proceedings  to  acquire  lands, 
&c.  ;  proof  required.  Re  Metrop.  Ry.  Co. 
(Supreme  Court,  1882),  14  Weekly  Dig., 
520.  As  to  duty  of  commissioners  under 
the  Act  to  specify  the  particular  easements 
injured  for  which  they  awarded  compen- 
sation, and  practice  in  such  cases,  see  N.  Y, 
Elev.  R.  R.  Co.,  In  re,  35  Hun,  414  (1885). 
Entry  on  lands  is  authorized  on  deposit  of 
a  sum  equal  to  one-half  of  the  assessed 
value  of  the  property.  Harper  v.  Brook- 
lyn Elev.  R.  R.  Co.,  Supreme  Court,  Spe- 
cial Term^  N.  Y.  Daily  Reg.,  Sept.  9, 
1885.  Proceedings  to  condemn.  Re  Met- 
rop. Elev.  Ry.  Co.,  18  N.  Y.  St.  Rep.  134 
(1888),  Sup.  Ct.  Special  Term,  Andrews,  J. 

2  N.  Y.  Elev.  Ry.  Co.,  In  re,  70  N.  Y. 
327. 

3  Gilbert  Elev.  Ry.  Co.,  In  re,  70  N.  Y. 
361,  and  see  cases  cited  in  note  to  last  sec- 
tion. The  nature  and  extent  of  the  abut- 
ter's rights  were  more  fully  determined  in 
the  cases  referred  to  in  the  next  section. 
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build,  enabled  these  languishing  companies  to  go  forward  and  to 
complete  their  works.  In  public  utility  and  usefulness,  these  rail- 
ways have  been  thoroughly  successful  In  respect  of  rapidity,  ease, 
comfort,  and  convenience,  they  reach  the  highest  degree  of  perfec- 
tion yet  attained  in  urban  traveh 

§  723  h.  Same  subject.  —  In  almost  numberless  prior  cases  the 
courts  of  New  York,  as  well  as  elsewhere,  had  considered  the  re- 
spective rights  of  the  abutter  and  of  the  public  as  to  the  construc- 
tion and  operation  of  railways  on  the  surface  of  public  streets.  In 
the  group  of  Elevated  Eailway  Cases  referred  to  in  the  note,  the 
court  had  to  deal  with  like  questions  as  to  the  use  of  the  streets  for 
steam  railways  above  the  surface,  and  particularly  with  the  nature 
and  extent  of  the  abutter's  rights  in  and  to  the  street  in  front  of  him, 
and  with  the  correlative  rights  of  the  public  therein.  The  funda- 
mental question  was  whether  the  legislative  power  over  the  uses  of 
the  streets  was  supreme  and  uncontrolled,  or  whether  it  was  limited 
by  rights  and  easements  in  the  abutter  which  were  property  rights, 
and  as  such  were  under  the  protection  of  the  Constitution,  and  like 
other  property  could  only  be  taken  or  appropriated  or  damaged  on 
the  condition  of  making  compensation  to  the  abutter.  The  judg- 
ments of  the  Court  of  Appeals  have  not  only  settled  the  law  on  this 
subject  in  New  York,  but  these  judgments,  particularly  those  in  the 
leading  cases  of  Story  ^  and  Lalir}  by  the  clear  conception  and 
luminous  exposition  of  the  dual  rights  involved,  have  done  much 
towards  removing  the  distressing  uncertainty  and  obscurity  in 
which  the  subject  had  been  embarrassed  and  left  by  the  prior  course 
of  decision  in  New  York  and  elsewhere. 

§  723  C.  Same  subject.  Nature  and  Extent  of  Abutter's  Rights. 
—  Tliese  judgments  and  those  that  follow  them  rest  upon  the  foun- 
dation principle  that  whether  the  fee  in  the  street  is  in  the  abutter, 
subject  to  the  rights  of  the  public,  —  that  is,  to  the  paramount  rights 
of  the  public  for  street  uses  proper,  —  or  whether  the  fee  is  in  the 
public  in  trust  for  street  uses  proper,  in  either  case,  and  equally 
in  both  cases,  the  abutter  is  entitled  to  the  benefit  of  the  street  for 
all  uses  except  street  uses  proper,  —  subject,  of  course,  to  legislative 
and  municipal  regulation ;  and  that  such  rights  are  property  or  prop- 
erty rights  in  the  abutter,  which  can  only  be  taken  away  by  the 
legislature  on  the  condition  of  making  compensation.  And  the 
abutting  owner's  right  in  the  street  is  not  affected  by  the  source 

1  Story  V.  N.  Y.  Elev.  R.  B.  Co.,  90  «  Lahr  v.  Metrop.  Elev.  By.  Ca,  104 
N.  Y.  122.  N.  Y.  268. 
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from  which  he  derives  his  title,  as  whether  he  claims  through  mesne 
conveyances  upon  a  covenant  by  the  city  itself,  as  in  the  Story  case, 
or  whether  the  easement  remains  in  him  or  his  grantor  by  operation 
of  law  after  proceedings  in  iiivitum,  as  in  the  Lahr  case.^  If  the  abutter 
owns  the  fee  of  the  street,  his  rights  may  be  said  to  be  legal  in  their 
nature.  If  he  does  not  own  the  fee,  these  rights  are  in  the  nature 
of  equitable  easements  in  fee,  —  the  soil  of  the  street  being  the 
servient,  the  abutting  owner's  lot  being  the  dominant  tenement. 
Among  the  most  important  of  such  rights  or  easements  is  the 
abutter's  right  to  access,  to  light,  and  to  air.  The  court  accord- 
ingly held  that  so  far  as  the  elevated  railway  structures  interfered 
with  such  rights  or  easements,  while  the  legislature  might  authorize 
their  erection  and  use,  yet  this  could  only  be  done  as  respects  the 
abutter  by  the  exercise  of  the  right  of  eminent  domain,  viz.,  on 
the  condition  of  making  compensation  to  the  abutting  owner  for  the 
damage  which  his  property  actually  sustained .^    The  result  of  the 


^  See  next  note. 

2  Story  V.  N.  Y.  Elev.  R.  E.  Co.,  90 
N.  Y.  122  (1882)  ;  s.  c.  11  Abb.  N.  C.  236, 
note  (reversing  Common  Pleas,  3  Abb. 
N.  C.  478),  by  a  divided  court.  Miller, 
£arle,  and  Finch,  JJ,,  dissenting.  Story's 
case  is  the  leading  case.  Story's  title  was 
derived  from  the  city  of  New  York  through 
mesne  conveyances,  the  original  grant  from 
the  city  describing  the  property  by  refer- 
ence to  streets,  and  containing  a  covenant 
to  construct  the  streets,  adding  :  "Which 
several  streets  shall  forever  thereafter  con- 
tinue and  be  for  the  free  and  common 
passage  of,  and  as  public  streets  and  ways 
for,  the  inhabitants  of  said  city,  and  all 
others  passing  and  returning  through  or 
by  the  same,  in  such  manner  as  the  other 
streets  of  the  same  city  now  are  or  law- 
fully ought  to  be."      It  was  held, — 

1.  That  by  virtue  of  the  grant  of  the 
city  to  plaintiffs  grantors  the  plaintiff,  as 
abutting  owner,  had  a  right  in  the  street, 
entitling  him  to  have  it  kept  open  and 
continued  as  a  public  street  for  the  bene- 
fit of  liis  abutting  property.  2.  That  this 
right  is  an  easement  in  the  bed  of  the 
street,  and  is  private  property,  which  can- 
not be  taken  for  public  use  without  com- 
pensation under  the  Constitution.  3.  That 
the  stracture  of  the  Elevated  Railroad  is 
inconsistent  with  the  use  of  the  street  as 
a  public  street.  4.  That  plaiutifTs  prop- 
erty had  boen  taken  by  the  Elevated  Com- 


pany for  public  use  without  compensation. 
5.  That  as  the  acts  of  the  Elevated  Com- 
pany were  unlawful,  and  as  its  stracture  is 
permanent,  plaintiff  may  enjoin  its  erec- 
tion and  continuance.  6.  That  by  statute 
the  Elevated  Company  has  power  to  ac- 
quire property  by  exercising  the  right  of 
eminent  domain.  7.  That  the  injunction 
should  not  issue  until  the  defendant  had 
reasonable  time  to  acquire  the  property  in 
a  lawful  waj'. 

The  decision  in  this  case,  although  by 
a  divided  court,  was  subsequently  declared 
to  be  stare  decisis  not  only  as  to  questions 
expressly  decided,  but  as  to  such  as  logi- 
cally come  within  the  principles  estab- 
lished by  it.  Lahr  v.  Metrop.  Elev.  Ry. 
Co.,  104  N.  Y.  268;  Glover  v.  Manhattan 
Ry.  Co.,  51  Super.  Ct.  (19  J.  &  S.)  1, 
(1884).  Lahr  v.  Metrop.  Elev.  Ry.  Co., 
104  N.  Y.  268  (1887),  is  the  sequel  to 
Story's  Case.  In  this  case  the  street 
was  laid  out  by  the  city  by  proceedings 
in  invitum,  under  the  Act  of  1813,  which 
provided  that  the  fee  should  vest  in  the 
city  in  trust,  to  be  "kept  open  for  or 
as  a  part  of  a  public  street  .  .  .  forever, 
in  like  manner  as  the  other  public  streets 
...  of  the  city  are  or  of  right  ought 
to  be."  The  owner  at  the  time —  from 
whom  plaintiff  derived  title  —  was  assessed 
$425  for  benefits  over  and  above  the  value 
of  the  land  taken.  The  parties  agreed 
upon  a  rule  for  the  assessment  of  the 
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author's  reflections  upon  this  subject  is,  that  the  views  of  the  Court 
of  Appeals  are  sound  and  just ;  sound,  because  they  recognize  the 


abutter's  damages.  Tlie  court  reaffirmed 
Story's  Case  (90  N.  Y.  122),  holding  that 
it  was  there  "  definitely  determined,"  — 

1.  That  an  elevated  road  in  the  streets 
of  a  city,  constructed  as  to  form,  equip- 
ment, and  dimensions  like  the  present 
road,  and  operated  by  steam  power,  &c., 
is  a  perversion  of  the  use  of  the  street  from 
the  purposes  originally  designed  for  it,  and 
is  a  use  which  neither  the  city  nor  the 
legislature  can  legalize  or  sanction  without 
providing  for  compensation  for  injuries 
sustained  by  abutting  owners.  2.  That 
abutters  claiming  title  from  the  city  fry 
grnvi  with  a  covenant,  as  set  forth  in  the 
Story  Case,  acquire  an  easement  in  the  bed 
of  the  street  for  ingress  and  egress,  and  for 
the  free  passage  of  light  and  air  through 
and  over  the  street  for  the  benefit  of  their 
property.  3.  That  such  easement  is  an 
interest  in  real  estate  which,  under  the 
Constitution  that  forbids  the  appropriation 
of  private  property  for  public  use,  without 
compensation,  cannot  be  taken  for  use 
of  this  railroad  without  compensation.  4. 
That  the  erection  of  an  elevated  road,  such 
as  the  one  here  in  question,  in  a  public 
street,  is  the  taking  of  an  easement  and  an 
appropriation  of  it  by  the  railroad  corpora- 
tion, making  it  liable  to  abutters  for  dam- 
ages occasioned  by  the  taking. 

It  was  further  held  in  this  (Lahr's)  case, 
that  the  rights  of  abutters  in  such  case  is 
the  same,  whether  they  derive  title  from 
the  city  by  grant  with  a  covenant,  as  in 
the  Story  Case,  or  through  mesne  convey- 
ances from  an  owner  whose  property  was 
taken  by  the  city  for  a  public  street  by 
proceedings  in  condemnation  under  the 
Act  of  1813.  Nor  is  it  essential  that  any 
land  should  have  been  originally  taken 
from  him,  as  his  interest  is  acquired  by 
the  judgment  of  a  competent  tribunal. 
It  was  also  held  that  the  railroad  company 
is  liable  for  the  injury  occasioned  by  the 
distribution  in  the  air  of  gas,  smoke,  steam, 
dust,  cinders,  ashes,  and  other  unwhole- 
some and  deleterious  substances,  from  its 
locomotives  and  trains,  provided  it  is  es- 
tablished that  they  were  destructive  of  the 
easements  of  light,  air,  and  access.     The 


court  said  :  *'  Any  incident  of  the  struc- 
ture which  necessarily  increases  and  aggra- 
vates the  injury  must  be  subject  to  the 
same  rule  of  damagi-s."  "However  the 
damage  may  be  intUcted,  provided  it  be 
effected  by  an  unlawful  use  of  the  street, 
it  constitutes  a  trespass,  rendering  the 
wrong-doer  liable  for  the  consequences  of 
his  acts." 

In  Fifth  National  Bank  r.  N.  Y.  Elev. 
R.  R.  Co.,  24  Fed.  Rep.  114  (U.  S.  Cir. 
Ct.,  1885),  Shipman,  J.,  seems  to  be  of 
the  opinion  that  an  elevated  railway  on  a 
street  is  not  necessarily  an  additional  ser- 
vitude.     He  says  :  — 

"  An  abutting  owner  holds  his  easement 
in  the  street  subordinate  to  the  rights  of 
the  public  in  the  street ;  if  the  new  struc- 
tures are  not  inconsistent  with  or  destruc- 
tive of  the  uses  for  which  the  street  was 
originally  taken,  he  has  no  cause  to  com- 
plain. Until  the  streets  are  burdened  with 
an  occupancy  which  substantially  injures 
them  as  thoroughfares  for  travel,  and  they 
are  permanently  subjected  by  the  new 
structures  to  a  new  use  which  is  subver- 
sive of  the  original  use,  the  abutting  owner, 
though  he  may  suffer  inconvenience,  is  not 
legally  injured,  because  his  easement  is 
subject  to  the  controlling  right  of  the  pub- 
lic ;  and  if  the  street  continues  to  be  a 
thoroughfare  for  ordinary  travel,  in  ac- 
cordance with  the  objects  for  which  it  was 
originally  laid  out,  no  right  of  the  abut- 
ting owner  is  trenched  upon."  A  new 
trial  was  granted  ( verdict  having  been  for 
plaintiff)  for  the  reason  that  the  court 
feared  *'  that  the  jury  were  unintentionally 
led  into  the  opinion  that  because  a  new 
and  permanent  structure  for  the  purposes 
of  a  steam  road  had  been  placed  over  a 
street  of  one  hundred  feet  in  width,  there- 
fore they  were  permitted  to  find  that  a 
new  and  inconsistent  use  was  imposed 
upon  the  street,  although  travel  was  not 
practically  impeded,  and  light  in  the  trav- 
elled way  was  not  sensibly  diminished, 
and  the  street  was  not  actually  at  that 
point  made  inconvenient  for  the  accom- 
modation of  persons  or  vehicles." 
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paramount  nature  of  the  public  right  to  put  the  street  to  this 
new  and  necessary  form  of  public  use ;  just,  because  they  recognize 
and  declare  that  the  abutter  has  special  proprietary  rights  or  ease- 
ments in  the  street,  which,  so  far  as  they  are  special  and  individual 
in  their  nature,  he  is  not  called  upon  unequally  to  sacrifice,  without 
compensation,  for  the  public  use.  In  effect  the  court  says  the  just 
and  true  doctrine  is,  "  Take,  but  pay." 

§  723  d.  Remedies  of  abutter  at  Law  and  in  Equity  ;  Measure 
of  Damages ;  Right  to  Injunction,  &c.  —  As  a  necessary  result  of  the 
principles  established,  it  follows  that  the  construction  of  steam  rail- 
ways upon  or  under  or  over  the  street  is  a  trespass,  and  in  legal  con- 
templation a  continuing  nuisance,  if  constructed  without  the  abutter's 
consent,  or  without  having  acquired  from  him,  by  purchase  or  condem- 
nation and  payment,  the  right  to  do  so.  The  abutter  may  sue  in  a 
Common-law  action  for  his  damages ;  but  in  such  case  he  can  only 
recover  such  damages  as  were  sustained  down  to  the  time  the  action 
was  brought.  He  may  bring  successive  actions  for  damages,  but 
cannot  in  actions  simply  for  damages  recover  for  permanent  depreci- 
ation.  The  law  on  this  point  is  regarded  by  the  Court  of  Appeals 
as  settled.  It  is  not  clear  that  the  court  is  entirely  satisfied  with 
the  rule.  It  ma}''  be  doubted,  we  think,  whether  it  is  the  better  rule 
for  either  party.  If  the  abutting  owner  resorts  to  equity,  it  would 
seem  that  he  may  obtain  a  decree  which  indirectly  gives  once  for  all 
the  value  of  the  permanent  injury.  The  cases  on  this  subject,  as 
well  as  those  relating  to  damages  as  affected  by  the  form  of  the 
action,  and  to  the  measure  of  damages,  are  referred  to  in  the  note.^ 

^  Rule  as  to  Damages  :  Uline  v.  N.  Y.  resulting  from  the  construction  and  oper- 

Central  &  H.  E.  R.  R.  Co.,  101  N.  Y.  98  ation  of  its  line.     3.  Where  a  railroad  is 

(1886),  reversing  Supreme  Court.     This  unlawfully    constructed    in   a  street,   an 

is   the   leading  case  in  New  York  upon  owner  of  adjacent  property  in  an  action 

the  measure  of  damages  for  surface  steam  for  damages  can  recover  only  such  as  were 

railways  in  trespass  by  abutting  owner,  sustained  up  to  the  time  when  suit  was 

It  was  held:  1.  The  private  rights  or  in-  commenced;    for   those  sustained   subse- 

terests  of  individuals  in  streets,  or  in  the  quently  he  may  recover  in  successive  ac- 

soil  thereof,  must  be  lawfully  acquired  in  tions  until  the  nuisance  is  abated.     Refer- 

order  to  authorize  the   construction  of  a  ring  to  remedies  which  adjacent  owners 

railroad  upon  or  over  the  same  ;   if  con-  may  resort  to,  the  court  said,  (page  123)  : 

structed  without  having  acquired  them  the  "  He  may  sue  and  recover  his  damages  an 

company   constructing  it  is  a  trespasser,  often  as  he  chooses, — once  a  year  or  once  in 

and  as  such  liable  for  all  damages  sustained  six  years,  —  and  have  successive  recoveries 

by  the  owners  of  such  rights  and  property,  for  damages.     He  may  enjoin  the  operation 

As  to  them   the  railroad  is  a  continuing  of  the  railroad  and  compel  the  abatement 

nuisance.     2.  If  these  rights  are  duly  ac-  of  the  nuisance  by  an  action  in  equity  ; 

quired  and  the  railroad  constructed  with  and  when  his  premises  have  been  exclu- 

proper  care  and  skill,   the  railroad  com-  sively  appropriated,  or  where  a  highway, 

pany  is  not  liable  for  damages  necessarily  in  the  soil  of  which  he  has  title,  has  been 
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§  724  (575).    Conclusions  as  to  Railvrays  in  Streets  summed  up.  — 
In  this  section  and  the  three  following  the  author  sums  up  the  con- 


exclusively  approjiriated  by  a  railroad,  he 
may  undoubtedly  maintaiii  an  action  of 
ejectment." 

This  rule  a.s  to  damages  has  been  fol- 
lowed in  later  cases  (see  Wheelock  v. 
Noonan,  108  N.  Y.  179  (1888)  ;  N.  Y. 
Nat.  Exch.  Bank  r.  Metrop.  Elev.  Ry.  Co., 
108  N.  Y.  660  (1888)  ;  Reed  v.  State,  108 
N.  Y.  407,  1888)  ;  and  approved  in  Pond 
V.  Metrop.  Elev.  Ry.  Co.,  112  N.  Y.  186 
(1889).  In  this  last  case  the  Court  of 
Appeals  holds  that  the  doctrine  of  Uline's 
case  applies  to  actions  against  the  Elevated 
Railway  companies.  The  sole  question 
was  whether,  in  a  common-law  action, 
"  the  abutting  owner  could  recover  com- 
plete damages  once  for  all  as  for  a  final 
and  complete  destruction  pro  tanto  of  the 
easement  invaded  by  the  defendant,  or  ia 
confined  to  a  recovery  of  such  temporary 
damages  as  have  accrued  up  to  the  com- 
mencement of  the  action."  The  court, 
Andrews,  J.,  reviews  the  prior  cases  and 
fays;  "These  cases  have  settled  the  rule 
that  permanent  depreciation  cannot  be 
recovered  in  an  action  like  this."  .  .  . 
"  When  he  comes  to  the  court  for  equitable 
relief  the  court  may  mould  it  to  suit  the 
circumstances,  as  was  done  in  Henderson's 
case  (78  N.  Y.  423)."  In  Drucker  v.  Man- 
hattan  Ry.  Co.,  106  X.  Y.  157  (1887), 
affirming  Superior  Court,  19  J.  &  S.  429, 
it  was  held,  that  in  estimating  damages 
the  nature  and  extent  of  the  general  injury 
to  the  street  —  as  the  decrease  in  volume 
of  the  current  of  custom,  and  the  change  in 
its  character  —  are  necessarily  to  be  con- 
sidered ;  but  defendant  may  show  that  a 
part  or  all  of  such  decrease  and  change 
is  due  to  other  causes.  The  court  says  : 
"  Smoke  and  gases,  ashes  and  cinders  affect 
and  impair  the  easement  of  air.  The 
structure  itself  and  the  passage  of  cars 
lessen  the  easement  of  light  The  drip- 
pings of  oil  and  water,  and  possibly  the 
frequent  columns  interfere  with  conven- 
ience of  access.  These  are  elements  of 
damage,  even  though  the  necessary  con- 
comitants of  the  construction  and  opera- 
tion of  the  road,  and  not  the  product 
of  negligence,  for  they  abridge  the  land- 
owners easement,  and  to  that  extent,  at 
VOL.  n.  — 15 


least,  are  subjects  for  redress  in  an  action 
for  damages." 

N.  Y.  SiPREME  Court  Cases  :  Proper 
measure  of  damages  held  to  be,  the  differ- 
ence in  value  of  the  property  with  the  full 
and  unobstructed  use  of  the  easement  and 
the  value  without  it.  Pond  v.  Metrop. 
Elev.  Ry.  Co.,  42  Hun,  567,  citing  X.-  Y. 
West  Shore  &  B.  Ry.  Co.  v.  Sutherland, 
35  Hun,  260  ;  X.  Y.Lack.  &  W.  Ry.  Co., 
In  re,  29  Hun,  1  ;  and  X.  Y.  Central  & 
H.  R.  R,  R,  Co.,  In  re,  15  Hun,  63,  67, 
69.  See  also  Meyer  v.  Metrop.  Elev.  Ry. 
Co.,  N.  Y.  Daily  Reg.,  April  1,  IS 86, 
N.  Y.  Com.  Pleas,  Gen.  Term  ;  and  N.  Y. 
Elev.  R.  R.  Co.,  In  r«,  36  Hun,  427 
(1887). 

N .  Y.  Common  Pleas  Cases  :  Peyser 
V.  Metrop.  Elev.  Ry.  Co.,  13  Daly,  122 
(1885)  X.  Y.  Ct.  Com.  Pleas. 

Abutting  owners  are  entitled  to  com- 
pensation for  a  permanent  diminution  of 
their  easement  of  light,  air,  and  access 
from  the  street,  caused  by  the  construc- 
tion and  operation  of  an  elevated  road. 
Xoise  held  to  be  not  an  element  of  dam- 
age. (Otherwise  held  by  Superior  Court.) 
Rule  of  Damages  stated  :  "  The  damage 
recoverable  is  the  loss  occasioned  by  the 
permanent  diminution  of  value  of  the 
plaintiff's  property  caused  by  the  loss 
or  obstruction  of  light,  air,  and  access 
resulting  directly  from  the  defendant's 
structure  and  its  uses. "  Per  J.  F.  Daly,  J. 
Meyer  v.  Metrop.  Elev.  Ry.  Co.,  Gen. 
Term,  Com.  Pleas,  N.  Y.  Daily  Reg., 
April  1,  1886,  per  Allen,  J. :  "  Does  this 
railroad  take  any  of  the  light  and  air 
which  the  plaintiff  would  otherwise  re- 
ceive, or  obstruct  the  access  which  he 
would  otherwise  have  to  his  premises, 
if  the  railroad  was  not  there  ?  If  it  does, 
what  is  the  value  of  what  has  been 
taken  ?  This  is  the  question  here, —  not 
the  loss  plaintiff  has  sustained  because 
an  elevated  railroad  has  been  put  in  the 
street  and  the  character  of  the  street  has 
been  changed,  and  noise  and  bustle  have 
succeeded  peace  and  quiet.  The  ques- 
tion is,  how  much  of  that  pro]>erty  in 
the  street  which  he,  in  common  with 
the  abutting  owners,  owned,  has  he  been 
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elusions  at  which  he  has  arrived,  after  an  examination  of  all  the 
reported  cases  upon  the  subject  of  railways  in  streets. 

1.  As  respects  ordinary  railways,  operated  by  steam,  and  street 
railways,  operated  by  animal  power,  legislative  authority  is  neces- 
sary to  warrant  them  to  be  placed  in  the  streets  or  highways. 
The  legislature  may  delegate  to  municipal  or  local  bodies  the  right 
to  grant  or  refuse  such  authority.  The  usual  powers  of  a  general 
nature  in  municipal  corporations  over  streets  are  not  sufficient  to 


deprived  of,  and  what  the  value  of  that 
property  is." 

N.  Y.  Superior  Court  Cases.  Caro  v. 
Metropolitan  Ey.  Co.,  46  Super.  Ct.  (14  J. 
&  S.)  138  (1880).  Equitable  action  for 
injunction,  alleging  defendant's  inability 
to  make  reparation.  Demurrer  sustained 
by  trial  court ;  but  overruled  by  General 
Term,  which  held,  that  polluting  the  air 
of  a  dwelling  with  smells,  rendering  the 
enjoyment  of  the  premises  uncomforta- 
ble, is  to  that  extent  a  taking  of  prop- 
erty. Legislative  authority  to  construct 
and  operate  an  elevated  road  does  not 
authorize  it  to  pollute  the  air  by  such 
smells.  In  Ireland  v.  Metrop.  Elev. 
Ey.  Co.,  52  Super.  Ct.  (20  J.  &S.)  450 
(1885),  the  action  was  to  recover  the  total 
damage  to  the  fee.  Held,  maintainable  if 
plaintiff  offers  to  convey  the  easement 
appropriated  by  the  railway,  as  was  sub- 
e^antially  done  in  this  case.  The  verdict 
assessed  the  total  damage  to  the  property, 
and  an  additional  sum  (under  the  charge 
of  the  court)  as  compensation  for  loss  of 
rents.  Held,  error,  and  new  trial  ordered. 
Noise  made  in  constructing  and  operating 
the  road  held  to  be  an  element  of  damage. 
Same  ruling  on  this  point,  in  Taylor  v. 
Metrop.  Elev.  Ry.  Co.,  55  Super.  Ct.  (23 
J.  &  S.)  555  (1888).  See  Seventh  Ward 
Nat.  Bankr.  N.  Y.  Elev.  R.  R.  Co.,  53 
Super.  Ct.  (21  J.  &  S.)  412  (1886)  ;  Tay- 
lor V.  Metrop.  Elev.  Ry.  Co.,  50  Super. 
Ct.  (18  J.  &  S.)  311  (1884)  ;  s.  c.  55 
Super.  Ct.  555,  where  it  was  held  :  That,  as 
a  general  rule,  the  appropriation  of  property 
by  a  railroad  should  be  concurrent  with 
the  payment  or  deposit  of  money  in  pay- 
ment therefor  ;  but  if  no  proceedings  to 
condemn  have  been  instituted  the  statutes 
impose  no  greater  liability  upon  them  for 
the  taking  than  what  would  otherwise 
have  been  incurred.     That  such  liability 


is  only  for  the  property  actually  taken,  and 
the  diminution  in  value  of  remaining  prop- 
erty directly  affected  by  the  taking.  That 
the  appropriation  of  an  easement  in  the 
street  is  a  taking  of  private  property  only 
in  so  far  as  the  structure  and  operation  of 
the  road  are  inconsistent  with  and  in  ex- 
cess of  the  ordinary  lawful  use  of  the  street. 
That  only  to  the  extent  of  such  taking  of 
the  easement  is  compensation  to  be  made 
to  an  abutting  owner.  That  the  proper 
measure  of  damages,  in  actions  brought  by 
lessees  of  abutting  property,  is  the  diminu- 
tion of  the  rental  value  of  the  whole  prop- 
erty, caused  by  the  taking.  That  damages 
for  loss  of  business  cannot  be  allowed, 
being  too  remote.  (On  this  point  see  gen- 
erally Fritz  V.  Hobson,  L.  R.  14  Ch.  Div. 
542  (1880),  and  cases  cited  ;  Ricket  v. 
Metrop.  Ry.  Co.,  L.  R.  2  H.  L.  175.)  A 
lessee  cannot  recover  for  damages  sustained 
after  the  expiration  of  the  lease  under 
which  he  had  possession  at  the  time  the 
easement  was  appropriated.  In  same  case, 
55  Super.  Ct.  555  (1888),  noise  was  held 
to  b:  an  element  of  damage.  N.  Y.  Exch. 
Nat.  Bank  v.  Metrop.  Elev.  Ry.  Co.,  53 
Super.  Ct.  (21  J.  &  S.)  511  (1886),  af- 
firmed without  opinion,  108  N.  Y.  660 
(1888).  Plaintiff  was  the  owner  of  a 
leasehold  interest  in  abutting  property 
on  the  corner  of  Chambers  Street  and 
College  Place.  Judgment  for  specified  sum 
(over  $500),  for  damages  sustained  up  to 
commencement  of  suit,  and  operation  of 
road  enjoined  after  a  future  day  named, 
with  a  proviso  that  defendants  might  pur- 
chase so  much  of  plaintiff's  easement  as 
had  been  taken  by  the  road  for  $8,000,  for 
which,  plaintiff  should  make  a  proper 
conveyance.  In  such  case  injunction 
should  not  issue.  The  provision  enabling 
defendants  to  purchase,  being  in  the  nature 
of  a  privilege,  was  not  error. 
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confer  upon  them  the  right  to  authorize  the  appropriation  of  streets 
by  ordinary  railroads  which  connect  different  towns,  whose  tracks 
are  constructed  in  the  usual  manner,  and  whose  trains  are  propelled 
by  steam.  But  it  is  otherwise  as  respects  horse  railways ;  these 
are  for  local  travel,  and  the  ordinary  powers  of  municipal  corpora- 
tions are  often  ample  enough,  in  the  absence  of  express  or  other 
legislation  on  the  subject  indicating  a  different  intent,  to  authorize 
them  to  permit  or  refuse  to  permit  the  use  of  streets  within  their 
limits  for  such  purposes.  But  they  cannot,  by  an  implied  power, 
confer  corporate  franchises  or  authorize  the  taking  of  tolls.  This 
must  come  from  the  legislature.^ 

§  725  (576).  2.  The  weight  of  judicial  authority  undoubtedly  is 
that  where  the  public  have  only  an  easement  in  streets,  and  the  fee 
is  retained  by  the  adjacent  owner,  the  legislature  cannot,  under  the 
constitutional  guarantee  of  private  property,  authorize  an  ordinary 
steam  railroad  to  be  constructed  thereon,  against  the  wUl  of  the 
adjoining  owner,  without  compensation  to  him.  In  other  words, 
such  a  railway,  as  usually  constructed  and  operated,  is  an  additional 
servitude.  As  to  street  railroads  constructed  in  the  usual  manner 
and  operated  under  municipal  regulation  so  as  not  to  exclude  the 
free  passage  of  ordinary  vehicles,  the  almost  general,  and  in  the 
author's  judgment,  the  sound  judicial  view  is,  that  they  do  not 
create  a  new  burden  upon  the  land,  and  hence  the  legislature,  no 
matter  whether  the  fee  is  in  the  abutter  or  in  the  public,  is  not 
bound  to,  although  it  may,  provide  for  compensation  to  the  ad- 
joining proprietor. 

§  726  (577).  3.  TMiere  the  fee  of  the  street  is  in  the  munici- 
pality in  trust  for  the  public,  or  in  the  public,  the  weight  of  au- 
thority, at  least  until  recently,  has  been  that  the  control  of  the  legisla- 
ture is  supreme,  and  it  may  authorize,  or  delegate  to  municipal  bodies 
the  power  to  authorize,  either  class  of  railways  to  occupy  streets, 

*  Text  quoted  with  approval  in  State  r.  and  nsed,  no  right  vests  in  the  railway 
Corrigan  Street  Ry.  Co.,  85  Mo.  263,  company,  and  it  may  be  revoked  by  the 
citing  also  Hinchman  v.  Paterson  Horse  city  council  ;  and  after  the  time  within 
R.  R.  Co.,  17  N.  J.  Eq.  75  ;  and  Jersey  which  it  may  be  availed  of  expires,  the 
City  k  B.  E.  R.  Co.  r.  J.  C.  &  Hob.  license  lapses,  and  no  revocation  is  needed 
H.  R.  E.  Co.,  20  N.  J.  Eq.  69.  "  The  to  terminate  the  same.  The  railway  corn- 
consent  of  the  city  council  to  occupy  pany  or  licensee  cannot  thereafter  occupy 
the  street  is  a  mere  lionise,  and  until  the  street  or  build  its  road  thereon  with- 
the  company  has  availed  itself  of  the  license  out  a  new  permission  from  the  city  author- 
no  conf  roc/ z<aZ  obligation  or  relation  arises  ities."  Johnston,  J.,  Atchison  Street  Ry. 
which  requires  a  judicial  declaration  of  Co.  r.  Nave,  38  Kan.  744.  Compare  Atl. 
forfeiture.     Until  the  license  is  accepted  &  Pac.  R.  Co.  v.  St.  Loais,  66  Mo.  228. 
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without  providing  for  compensation  either  to  the  municipality  or  to 
the  adjoining  lot-owners.  As  elsewhere  shown  in  this  chapter,  the 
distinction  made  in  so  many  of  the  earlier  cases  as  to  the  extent  of 
the  rights  of  the  public  and  of  the  abutter  depending  upon  whether 
the  fee  (unless  it  is  an  absolute  and  unconditional  fee)  was  in  the 
one  or  in  the  other,  is  seriously  impaired,  and  it  seems  not  im- 
probable that  it  will  ultimately  come  to  be  regarded  as  inconsider^ 
ate  and  unsound. 

§  727  (578).  4.  As  special  legislative  authority  is  necessary  to 
enable  a  company  to  construct  a  passenger  railway  in  the  streets, 
the  effect  of  such  authority,  when  obtained  and  acted  upon,  is  to 
give  the  company  a  property  in  the  franchise  and  road,  and  hence  no 
rival  company  has  the  right  to  use  the  track  of  the  company  which 
laid  it  down.  Nor  can  an  individual  or  another  company,  at  pleas- 
ure and  without  legislative  authority,  construct  a  rival  line  in  the 
same  highway.^  But  a  legislative  grant  of  authority  to  construct  a 
street  railway  is  not  exclusive  unless  so  declared  in  terms,  and  there- 
fore the  legislature  may,  at  will  and  without  compensation  to  the 
first  company,  authorize  a  second  railway  on  the  same  streets  or  line, 
unless  it  has  disabled  itself  by  making  the  first  grant  irrepealable 
and  exclusive.^  Whether  it  can  effectually  disable  itself  in  this 
manner  of  its  control  over  highways  is  a  question  of  a  nature  else- 
where referred  to,  and  which  it  is  not  necessary  to  discuss  in  this 
place.  But  whatever  may  be  the  extent  of  legislative  power  in 
this  respect,  it  is  clear  that  the  legislature  cannot,  without  compen- 
sation to  the  first  company,  authorize  the  second  company  to  take 
or  use  the  track  of  the  first,  although  with  compensation  this  might 
be  done  under  the  power  of  eminent  domain,  if,  in  its  judgment,  the 
public  good  required  it.  The  extent  of  municipal,  police,  and  other 
control  over  railways  in  streets  depends,  of  course,  upon  the  muni- 
cipal charter,  and  the  legislation  of  the  State  touching  the  subject.^ 

*  It  is  held  in  Texa3  that  the  consent  Horse  Ry.  Co.  v.  Interstate  Rapid  Transit 

of  a  city  to  a  street  railway  company  to  use  Ry.  Co.,  24  Fed.  Rep.  306  (citing  text). 
a  street  is  a  mere  license,  which  may  be  8  Since  the  above  was  written,  the  au- 

revoked  and  bestowed  upon  anothef  com-  thor  is  gratified  to  learn  that  his  views  are 

pany  before  the  licensee  has  availed  itself  coincident  with  those  expressed  by  Chan- 

of  the  privilege  ;  and  that  if  it  abandons  cellor  Zabriskie.  in  his  able  opinion  in  the 

the  street  after  having  used  it,  the  act  of  Jersey  City  &  B.  R.  R.  Co.  v.  J.  C.  &  Hob, 

giving  consent  to  another  company  to  use  H.  R.  R.   Co.,   20  N.  J.  Eq.   61   (1869)  ; 

the  street  is  per  se  a  revocation  of  the  first  and  with  those  of  other  courts.     State  v. 

consent.     Gulf  City  Ry.  Co.  v.  Gulf  City  Corri^an   Street   Ry.   Co.,    85   Mo.   263  ; 

Street  Ry.  Co.,  63  Tex.  529.  Gulf  City  Ry.  Co.  r.  Galveston  City  Ry. 

2  Gulf  City  Street  Ry.  To.  w.  Galveston  Co.,    65   Tex.    502;   Jackson   Co.    Horse 

City  Ry.  Co.,  65  Tex.  502;  Jackson  County  Ry.  Co.  v.  Interstate  Rapid  Transit  Co., 
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§  728  (579).  Bridges ;  Duty  of  Repair ;  Municipal  Control  — 
Having  considered  the  relation  of  municipal  corporations  to  streets 
and  highways  within  their  limits,  it  remains  to  refer  to  bridges. 
Bridges  are  usually  part  of  the  street  or  highway.^  In  this  country 
the  power  of  municipal  corporations  to  build  them,  and  their  author- 
ity over  them,  are  wholly  statutory,  and  their  duties  in  respect  to 
them  are  either  prescribed  by  statute  or  spring  from  their  powers. 
There  is  tw  common-law  responsibility  on  municipal  corporations  in 
respect  to  the  repair  of  bridges  within  their  limits ;  but  where 
bridges  are  part  of  the  streets,  and  built  by  the  municipal  authorities 
under  powers  given  to  them  by  the  legislature,  they  are  liahlefor  de- 
fects therein,  on  the  same  principles  and  to  the  same  extent  as  for 
defective  streets,  —  a  subject  elsewhere  treated.^ 


2i  Fed.  Rep.  306  ;  Eichels  v.  Evansville 
Street  Ry.  Co.,  78  Ind.  261. 

1  Chicago  r.  Powers,  42  111.  169  (1866); 
Manderschid  v.  Dubuque,  29  Iowa,  73  ; 
Jacksonville  r.  Drew,  19  Fla.  106  ;  Goshen 
V.  Myers,  119  Ind.  196  (1889). 

A  bridge  is  said  to  be  a  mere  substitute 
for  a  ferrj\  Per  Savage,  C.  J.,  in  People 
V.  Saratoga  &  R.  R.  R.  Co.,  15  Wend. 
(N.  Y.)  133. 

-  lb.;  Smooth.  Wetumpka,  24  Ala,  112 
(1854)  ;  Richardson  v.  Royalton  &  W. 
Turup.  Co.,  6  Vt.  496  (1834);  Wayne  Co. 
Tump.  Co.  V.  Berry,  5  Ind.  286  (1850)  ; 
Humphreys  v.  Armstrong  County,  56  Pa. 
St.  204  (1867)  ;  Cooley  v.  Essex  Fr.,  27 
N.  J.  L.  415  (1859)  ;  Mechanicsburg  r. 
Meredith,  54  111.  84  (1870)  ;  post,  chaps. 
XX.,  xxiii.  ;  Chicago  v.  McGinn,  51  IIL 
266  ;  Burritt  r.  New  Haven,  42  Conn. 
514  ;  Jacksonville  v.  Drew,  19  Fla.  106  ; 
Howard  County  v.  Legg,  93  Ind.  523  ;  see 
post,  sec.  997,  note. 

Bridge  defined:  State  v.  Gorham,  37 
Me.  451  ;  Regina  v.  Derbyshire,  2  Q.  B. 
745 ;  Sussex  Co.  Fr.  v.  Strader,  3  Harris. 
(N.J.)  108.  The  word  "bridge"  may 
embrace  within  its  meaning  such  abut- 
ments as  are  necessary  to  make  the  struc- 
ture accessible  and  useful.  Tolland  r. 
Willington,  26  Conn.  578  ;  Bard  well  v. 
Jamaica,  15  Yt.  438  ;  Sussex  Co.  Fr.  v. 
Strader,  3  Harris.  (N.  J.)  108;  Rex  v. 
West  Riding,  7  East,  596.  Approadus  to 
bridge  :  Commonwealth  v.  Deerfield,  6  Al- 
len (Mass. ),  449  ;  Swanzey  v.  Somerset,  132 
Mass.  312  ;  Burritt  r.  New  Haven,  42 
Conn.  174  (1875). 


One  town  has  no  rigTU  of  action  for  con- 
tribution  from  another  toicn  of  any  part  of 
the  expense  of  erecting  or  repairing  a 
bridge  on  the  boundary  line  between  them, 
unless  there  is  an  agreement  to  bear  part 
of  the  expense.  Dimmick  H.  Comm'rs  r. 
Waltham  H.  Comm'rs,  100  111.  631.  "It 
is  clear  that  at  the  common  law  a  county 
might  be  required  to  maintain  a  bridge  or 
causeway  across  its  boundary  line,  and  ex- 
tending into  the  territory  of  an  adjoining 
county.  The  same  rule  prevails  in  this 
country."  Mr.  Justice  Woods,  Washer  r. 
Bullitt  County,  110  U.  S.  558. 

Duty  to  repair ;  Liability  for  defects : 
Both  by  the  common  law  and  the  statute  of 
22  Henry  VIII.,  afltaning  it,  the  duty  of 
repairing  public  bridges  rested  upon  the 
county  in  all  cases  where  no  private  person 
or  other  body  is  specially  charged  there- 
with. 2  Inst.  700,  701  ;  The  King  v. 
West  Riding  of  Yorkshire,  2  East,  342, 
356 ;  Hill  v.  Livingston  Co.  Sup.,  12 
N.  Y.  62 ;  FoUett  r.  People,  76.  273 ; 
People  V.  Cooper,  6  Hill  (N.  Y.),  516  ; 
and  at  common  law  it  was  indispensable  to 
the  legal  character  of  the  bridge  repairable 
by  the  county,  that  it  should  be  shown  to 
cross  a  stream  or  watercourse  (The  King  v. 
Oxfordshire,  1  B.  &  Ad.  289  ;  The  King 
V.  Salop  County,  13  East,  95  ;  The  King 
r.  Lindsey,  14  East,  317  ;  The  King  r. 
Northampton,  2  M.  &  S.  262)  ;  but  these 
words  were  held  to  cover  water  flowing  in 
a  channel  between  banks  more  or  less  de- 
fined, even  though  the  channel  were  occa- 
sionally drj'.  The  King  v.  Marquis  of 
Buckingham,  4  Camp.  189  ;  The  King  v. 
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§   729    (580).     Municipal  Power  to  construct  Free  Bridges  over 
Streets.  —  An  incorporated  town,  being  charged  by  its  charter  or  by 


Oxfordshire,  1  B.  &  Ad.  289.  See  also 
The  King  v.  Trafford,  lb.  874  ;  The  King 
V.  Whitney,  3  A.  &  E.  69  ;  The  King  v. 
West  Riding  of  Yorkshire,  2  East,  342  ; 
The  King  v.  Northampton,  2  M.  &  S.  262; 
The  King  v.  Marquis  of  Buckingham,  4 
Camp.  189;  The  King  v.  Devon,  Ey,  & 
M.  144  ;  The  Queen  v.  Derbyshire,  2  Q.  B. 
745,  756.  Whether  the  particular  struc- 
ture is  a  bridge  or  not,  if  there  be  reason- 
able evidence  as  to  it,  is  a  question  for  the 
jury.  The  Queen  v.  Gloucestershire,  1  C. 
&  M.  506  ;  Tolland  v.  Willington,  26 
Conn.  578.  But  see  Madison  Co.  Comm'rs 
V.  Brown,  89  Ind.  48. 

The  common-law  responsibility  of  coun- 
ties to  repair  bridges  has  never  prevailed 
in  the  United  States.  Hedges  v.  Madison 
County,  6  111.  567  ;  Hillt?.  Livingston,  12 
N.  Y.  52  ;  Huffman  v.  San  Joaquin,  21 
Cal.  426.  In  some  of  the  States  it  is  im- 
posed by  statute  on  townships.  Lewis  v. 
Litchfield,  2  Root  (Conn.),  436  ;  Swift  v. 
Berry,  1  Root  (Conn.),  448;  Lobdell  v. 
New  Bedford,  1  Mass.  153  ;  State  v.  Camp- 
ton,  2  N.  H.  513 ;  State  v.  Canterbury,  8 
Fost.  (28  N,  H.)  195  ;  State  i;.  Boscawen, 
32  N.  H.  331.  And  in  some  on  counties. 
Wilson  V.  Jefferson,  13  Iowa,  181  ;  Sussex 
Co.  Fr.  V.  Strader,  3  Harr.  (N.  J.j  108  ; 
Bartlett  v.  Crozier,  17  Johns.  439  ;  post, 
chap,  xxiii.  A  provision  in  a  statute  that 
a  certain  bridge,  when  completed,  shall 
be  a  public  bridge,  and  *'  under  the  con- 
trol of  the  county  supervisors,"  makes  it  a 
county  charge.  The  People  v.  Dutchess 
Co.  Sup.,  1  Hill  (N.  Y.),  50  (1841).  In 
Michigan,  by  statute,  townships  are  liable 
for  injuries  caused  by  defective  bridges. 
Medina  v.  Perkins,  48  Mich.  67.  It  is 
there  held  that  while  maintaining  a  bridge 
a  township  is  bound  to  keep  it  in  such 
repair  as  is  required  by  a  bridge  of  its 
particular  kind.  Stebbins  v.  Keene  Tp., 
60  Mich.  214;  Same  v.  Same,  55  Mich. 
652  ;  post,  chap,  xxiii.  While  in  erecting 
public  bridges  a  township  is  bound  to 
make  them  safe  for  ordinary  use,  it  is  not 
required  to  anticipate  unusual  strains,  such 
as  the  passage  of  very  heavy  machinery. 
Fulton  Iron  Works  v.  Kimball,  52  Mich. 
146;  McCorralck  v.  Washington,  112  Pa. 


St.  185.  See  to  same  effect,  Wilson  v. 
Granby,'  47  Conn.  59.  Whether  man- 
damus  lies  to  compel  the  body  bound  to 
repair  bridges  and  highways  to  do  so,  or 
whether  the  remedy  is  by  indictment,  quaere. 
1  Hill,  50,  supra;  post,  sec.  836. 

If  a  bridge  is  built  by  an  individual  for 
his  own  exclusive  benefit,  over  a  highway, 
he  is  bound  to  keep  it  in  a  safe  condition, 
or  respond  to  an  action  for  damages  to 
any  person  injured  by  his  omission.  Per 
Nelson,  J.,  in  Heacock  v.  Sherman,  14 
Wend.  (N.  Y.)  58  (1835);  13  Co.  33;  1 
Bac.  Ab.  tit.  ^'Bridges,"  535,  note;  2 
East,  342  ;  5  Burr.  2594;  13  East,  220; 
Woolrych  on  Ways  and  Bridges,  202,  204, 
and  cases  ;  1  Salk.  359  ;  2  Blacks.  687. 
How  long  this  obligation  continues,  where 
bridges  become  useful  to  and  are  generally 
used  by  the  public,  see  14  Wend.  58, 
supra.  As  to  the  repair,  by  the  public, 
of  bridges  originally  built  by  private  per- 
sons, see  also  Bisher  v.  Richards,  9  Ohio 
St.  495,  502,  per  Gholson,  J. ;  State  v. 
Campton,  2  N.  H.  513 ;  Dygert  v. 
Schenck,  23  Wend.  446  ;  Requa  v.  Roch- 
ester, 45  N.  Y.  129  (1871);  Sampson 
V.  Goochland  Co.  Jus.,  5  Gratt.  241  ;  Mon- 
mouth V.  Gardiner,  35  Me.  247  ;  Pa. 
R.  R.  Co.  V.  Duquesne  Bor.,  46  Pa.  St. 
223  ;  Smoot  v.  Wetumpka,  24  Ala.  112 
(1854) ;  Indianapolis  v.  McClure,  2  led. 
147  (1850).  In  Houfe  v.  Fulton  34  Wis. 
608  (1874)  ;  s.  c.  17  Am.  Rep.  463,  the 
town  was,  under  the  circumstances,  held 
estopped  to  deny  its  duty  to  keep  the 
bridge  in  repair,  though  originally  built 
by  private  subscription. 

Povjers  and  duties  of  cities  in  respect  to 
bridging  canals  and  rivers  which  intersect 
their  streets.  Korah  v.  Ottawa,  32  111. 
121  ;  Jbliet  v.  Verley,  35  111.  58;  Towles 
V.  Chatham  Co.  Inf.  Ct.  Jus.,  14  Ga.  391  ; 
Wayne  Co.  Tump.  Co.  v.  Berry,  5  Ind. 
286  (1850)  ;  Scott  v.  Chicago  (bridges 
over  river  in  city  limits),  1  Biss.  510 
(1866)  ;  Chicago  v.  Powers,  42  111.  169 
(1866).  No  common -law  obligation  on 
canal  company  to  bridge  a  highway  laid 
out  subsequent  to  making  of  canal.  Mor- 
ris C.  &  B.  Co.  v.  State,  24  N.  J.  L.  62. 

Where  a  city  lawfully  builds  over  a 
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statute  with  the  control  over  its  streets  and  the  duty  to  improve  the 
same,  may  contract  for  the  constructicni  of  free  bridges  over  a  stream 
dividing  its  streets,  and  issue  its  warrants  or  orders  to  raise  money 
to  be  so  expended.  But  such  corporation  has  no  implied  power  to 
execute  a  deed  of  trust  conveying  a  bridge  erected  by  the  corporation  to 
trustees,  authorizing  the  charging  of  tolls  thereon,  and  pledging  the 
bridge  and  the  tolls  collected  thereon  for  the  payment  of  the  debt 
created  for  its  construction.^  A  city  corporation,  invested  with  the 
ordinary  powers  over  streets,  was  held  to  be  authorized  to  provide 
for  the  construction  of  a  free  bridge  across  a  river  running  through 
it,  upon  ground  dedicated  and  set  apart  for  a  street,  although  the  city 
was  laid  off  on  only  one  side  of  the  river,  but  was  approached  from 
the  other  side  by  a  road  touching  the  river  where  the  bridge  was 
located.* 

Limitations  and  Restrictions  on  the  Right  of  Free  Transit  and  Use. 

§  730  (581).  Necessary  and  Temporary  Obstructions  to  Use  of 
Street  are  justifiable.  —  We  have  heretofore  shown  that  the  primary 
purpose  of  a  street  is  for  passage  and  travel,  and  that  unauthorized 
and  illegal  obstructions  to  its  fi-ee  use  come  within  the  legal  notion 
of  a  nuisance.  But  it  is  not  every  obstruction,  irrespective  of  its 
character  or  purpose,  that  is  illegal,  even  although  not  sanctioned  by 
any  express  legislative  or  municipal  authority.  On  the  contrary,  the 
right  of  the  public  to  the  free  and  unobstructed  use  of  a  street  or  way  is 
subject  to  reasonable  and  necessary  limitations  and  restrictions.     The 


navigable  river  a  bridge  constructed  icith 
a  draw,  the  right  to  navigate  the  river, 
and  the  right  to  cross  the  bridge,  co-exist 
and  qualify  each  other,  but  such  a  bridge 
must  not  materially  obstruct  the  naviga- 
tion of  the  river ;  and  the  city,  if  charged 
with  the  duty  of  tcorking  and  keeping  the 
draw  open,  is  civilly  liable  to  a  na^-igator 
for  negligence,  causing  damage,  in  the 
performance  of  this  duty,  Scott  v.  Chi- 
cago, 1  Biss.  510  (1866).  Measure  of 
damages  in  such  case  stated  by  Drum,' 
mond,  J.  lb.  City  also  liable  to  trav- 
eller for  negligently  leaving  draw  open 
and  unguarded,  and  not  properly  lighted. 
Chicago  r.  Wright,  68  111.  586  (1873). 

Municipal  poicer  to  protect.  Hooksett 
r.  Amoskeag  Manuf.  Co.,  44  N.  H.  105  ; 
Korah  v.  Ottawa,  32  111.  121  (1863)  ; 
Troy  V.  Cheshire  R.  R.  Co.,  23  N.  H.  83 
(1851)  ;  Freedom  v.  Ward,  40  Me.  383  ; 


Gallia  Co.  Comm'rs  v.  Holcomb,  7  Ohio, 
Ft.  I.  232  ;  Calais  v.  Dyer,  7  Me.  155  ; 
Andover  v.  Sutton,  12  Met.  182 ;  Mon- 
mouth  V.  Gardiner,  35  Me.  247  ;  ante, 
sec.  678,  note. 

1  Mullarky  r.  Cedar  Falls,  19  Iowa,  21 
(1865)  ;  Dively  v.  Cedar  Falls,  27  Iowa, 
227  ;  Clark  v.  Des  Moines,  19  Iowa,  199 ; 
Chicago  V.  Powers,  42  111.  169  ;  Corey*. 
Rice,  4  Lansing  (N.  Y.),  141  (1871). 

2  Dively  v.  Cedar  Falls,  27  Iowa,  227. 
But  not  a  toll-bridge.  lb.  ;  Mullarky  v. 
Cedar  Falls,  19  Iowa,  21  ;  Bell  v.  Foutch, 
21  Iowa,  119  ;  Barrett  v.  Brooks,  lb. 
144  ;  ante,  sec  729. 

A  municipal  corporation  cannot,  with- 
out express  authority,  erect  a  toll-bridge 
and  levy  and  collect  tolls.  Clark  r.  Des 
Moines,  19  Iowa,  198  ;  Colton  v.  Hau« 
chett,  13  m.  615  (1852). 
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carriage  and  delivery  of  fuel,  grain,  goods,  &c.,  are  legitimate  uses  of 
a  street,  and  may  result  in  a  temporary  obstruction  to  the  right  of 
public  transit.  So  the  improvement  of  the  street  or  public  high- 
way itself  may  occasion  impediments  to  its  uninterrupted  use  by  the 
public.  And  so  of  the  improvement  of  adjoining  lots  by  digging 
cellars,  by  building,  &c. ;  this  may  occasion  a  reasonable  necessity 
for  using  a  part  of  the  street  or  sidewalk  for  the  deposit  of  material. 
Temporary  obstructions  of  this  kind  are  not  invasions  of  the  public 
easement,  but  simply  incidents  to  or  limitations  of  it.  They  can  be 
justified  when,  and  only  so  long  as  they  are,  reasonably  necessary. 
There  need  be  no  absolute  necessity ;  it  suffices  that  the  necessity  is 
a  reasonable  one.  But  this  will  never  justify  the  leaving  of  the 
street  or  way  in  an  unsafe  and  dangerous  condition,  or  its  use  in  an 
unreasonable  manner  or  for  an  unreasonable  time.-^ 


1  Angell  on  Highways,  chap,  vi.;  Hawk. 
P.  C.  chap.  Ixxvi.  sec.  49  ;  post,  sec.  995  ; 
Clark  V.  Fry,  8  Ohio  St.  358,  373  (1858), 
per  Bartley,  C.  J.,  argtiendo ;  People  v. 
Cunningham,  1  Denio  (N.  Y.),  524;  Rex 
V.  Jones,  3  Campb.  231  ;  O'Linda  v. 
Lothrop,  21  Pick.  292  (1838)  ;  Rex  v. 
Ward,  4  Ad.  &  El.  405,  relating  to  a 
hoard  erected  for  repairing  a  house  ;  Rex 
V.  Russell,  6  Barn.  &  C.  566,  as  to  tem- 
porary acts  of  loading  coals  in  keels  ;  Rex 
V.  Cross,  3  Campb.  226  ;  Rex  v.  Jones, 
6  East,  230  ;  Cline  v.  Cornwall,  21  Grant 
(Can.),  142;  Grant  v.  Stillwater,  35 
Minn.  242 ;  State  v.  Omaha,  14  Neb. 
265. 

In  Commonwealth  v.  Passmore,  1  Serg. 
&  R.  (Pa.)  217,  the  Supreme  Court  of 
Pennsylvania,  speaking  of  this  subject, 
says  ;  "  Necessity  justifies  actions  which 
would  otherwise  be  nuisances  ;  this  neces- 
sity need  not  be  absolute,  — it  is  enough 
if  it  be  reasonable.  No  man  has  a  right 
to  throw  wood  or  stones  into  the  street 
at  pleasure  ;  but  inasmuch  as  fuel  is  neces- 
sary, a  man  may  throw  wood  into  the 
street  for  the  purpose  of  having  it  carried 
to  his  house,  and  it  may  lie  there  a  rea- 
sonable time.  So,  because  building  is 
necessary,  stones,  brick,  lime,  sand,  and 
other  materials  may  be  placed  in  the 
street,  provided  it  be  done  in  the  most 
convenient  manner,"  and  be  not  unrea- 
sonably prolonged.  Approved,  People  v. 
Cunningham,  1  Denio  (N.  Y.),  524,  530  ; 
Clark  V.  Fry,  8  Ohio  St.  358,  374  ;  Rex  v. 


Cross,  3  Campb.  226  ;  St.  John  v.  New 
York,  3  Bosw.  (N.  Y.)  483.  In  Wood  v. 
Mears,  12  Ind.  515  (1859)  (an  action  for 
special  damages  against  the  author  of  the 
obstruction),  it  was  held  that  a  street  of  a 
city  may  be  obstmcted  by  placing  material 
for  building  in  it  for  a  reasonable  time  and 
so  as  to  occasion  the  least  inconvenience, 
if,  from  want  of  room  elsewhere,  it  be  rea- 
sonably necessary  to  deposit  it  in  the  street ; 
and  a  plea  is  defective  which  does  not 
aver  or  show  this  reasonable  necessity,  as 
it  cannot  be  judicially  inferred  from  the 
fact  that  the  building  was  being  erected 
in  a  populous  city.  Undoubtedly,  a  man 
in  the  pursuit  of  his  lawful  business  will 
be  excused  for  acts  which,  if  wantonly 
done,  would  be  regarded  as  nuisances, 
yet  no  considerations  of  private  interest 
or  convenience  will  justify  a  person  in 
the  pursuit  of  his  business  unreasonably 
to  incommode  the  public  or  interfere  with 
their  right  to  the  free  use  of  the  street. 
Angell  on  Highways,  sec.  231.  The  law 
on  this  point  is  well  stated  by  the  court 
in  Rex  v.  Russell,  6  East,  427  :  "  That 
the  primary  object  of  the  street  is  for  the 
free  passage  of  the  public,  and  anything 
which  impeded  that  free  passage,  withotit 
necessity,  was  a  nuisance.  That  if  the 
nature  of  the  defendant's  business  were 
such  as  to  require  the  loading  and  unload- 
ing of  so  many  more  of  his  wagons  than 
could  be  conveniently  contained  within 
his  own  private  premises,  he  must  either 
enlarge  his  premises  or  remove  his  busi* 
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Although  the  distinction  between  the  extent  of  the  rights  of  the 
public  in  a  street  and  the  right  of  the  abutting  proprietor  to  access 


ness  to  some  more  convenient  spot."  Same 
principle  applied  to  congregation  of  carts 
in  the  public  streets  for  the  reception  of 
slops  from  a  distillery.  People  v.  Cun- 
ningham, 1  Denio  (N.  Y.),  524.  To  the 
keeping  of  coaches  at  a  stand  in  the  street, 
waiting  for  passengers.  Rex  r.  Cross,  3 
Campb.  226.  To  a  timber  merchant  de- 
positing timber  in  the  street.  Rex  v. 
Joues,  6  East,  230  ;  and  see,  also,  Kex  v. 
Carlisle,  6  Carr.  &  P.  636  ;  Rex  v.  Moore, 
3  B.  &  Aid.  184.  What  uses  of  streets 
permissible,  discussed.  Norristown  v. 
Mover,  67  Pa.  St.  355  (1871). 

Mere  neglect  to  repair  a  street  will  not 
render  a  municipal  corporation  liable  to  an 
adjoining  owner  for  loss  of  business,  unless 
he  can  show  it  to  be  a  public  nuisance 
which  occasions  a  damage  peculiar  to  him- 
self. Gold  V.  Philadelphia,  115  Pa.  St. 
184. 

Moving  buildings  on  suitable  streets, 
with  expedition  and  care,  is  j)ermissible. 
Graves  v.  Shattnck,  35  N.  H.  257.  An 
exhibition  of  wild  animals  on  a  public 
street  is  a  nuisance ;  and  when  made 
under  municipal  authority  rendering  the 
use  of  the  street  dangerous  to  travellers, 
whereby  a  private  injury  was  sustained, 
the  city  was  held  liable.  Little  v.  Madi- 
son, 42  Wis.  643  (1877)  ;  s.  c.  24  Am. 
Rep.  435. 

Temporary  obstruction  of  street  by  had- 
tag  and  unloading  cars.  Mathews  r. 
Kelsey,  58  Me.  56  (1870).  But  a  street 
cannot  be  used  for  depot  purposes.  Ma- 
hady  v.  Bush  wick  Ry.  Co.,  91  N.  Y. 
148.  Lewis  Em.  Dom.  sec.  117.  The  right 
temporarily  to  obstruct  the  highway  springs 
from  reasonable  necessity  and  is  limited 
by  it ;  and  those  who  exercise  the  right 
*'  must  so  conduct  themselves  as  to  dis- 
commode others  as  little  as  is  reasonably 
practicable,  and  remove  the  obstruction 
or  impediment  within  a  reasonable  time, 
having  regard  to  the  circumstances  of  the 
case  ;  and  when  they  have  done  this  the 
law  holds  them  harmless."  Davis  v. 
Winslow,  51  Me.  264,  297  ;  Franklin 
Wharf  Co.  v.  Portland,  67  Me.  46 ;  s.  c. 
24  Am.  Rep.  1. 

Whether  steam-engine  in  a  street  as  a 


means  of  locomotion  is  a  nuisance.  Ma- 
comber  V.  Nichols,  34  Mich.  212  (1876) ; 
s.  c.  Am.  Rep.  522,  and  note  ;  ante,  sec. 
374,  note.  Steam,  motors  in  streets,  see 
ante,  sec.  722,  note.  A  railroad  in  a 
street  is  not  per  se  a  nuisance,  but  may 
become  so,  if  used  in  an  improper  or  un- 
reasonable manner.  State  v.  Louisville, 
N.  A.  &  C.  Ry.  Co.,  86  Ind.  114.  "A 
cart  or  wagon  may  be  unloaded  at  a  gate- 
way, but  this  nmst  be  done  with  prompt- 
ness. So  as  to  the  repairing  of  a  house, 
the  public  must  submit  to  the  inconven- 
ience occasioned  necessarily  in  repairing 
the  house  ;  but  if  this  inconvenience  is 
prolonged  for  an  unreasonable  time,  the 
public  have  a  right  to  complain."  The 
King  V.  Jones,  3  Campb.  231  ;  see,  also, 
Thorpe  v.  Brumfitt,  L.  R.  8  Ch.  Ap.  650. 
A  man  has  no  right  to  eke  out  the  incon- 
venience of  his  own  premises  by  taking 
the  public  highway  into  his  timber-yard, 
lb. ;  or  stone-yard.  Cushing  v.  Adams, 
18  Pick.  (Mass.)  110  ;  Commonwealth  v. 
King,  13  Met.  (Mass.)  115.  A  high- 
way is  not  to  be  used  as  a  stable-yard. 
The  King  v.  Cross,  3  Campb.  224  ;  see 
also,  Ridley  r.  Lamb,  10  Up.  Can.  Q.  B. 
354  ;  Mott  v.  Schoolbred,  L.  R.  20  Eq. 
22.  Or  as  a  place  for  the  deposit  of  a  cart 
and  machinery  for  the  purpose  of  taking 
photographic  likenesses.  The  Queen  v. 
Davis,  24  Up.  Can.  C.  P.  575.  Or  a 
projecting  show  board.  Read  v.  Perrett^ 
L.  R.  1  Ex.  Div.  349  ;  Original  Hartle- 
pool Collieries  Co.  v.  Gibb,  L.  R.  5  Ch. 
Div.  713.  A  stage-coach  may  set  down 
or  take  up  passengers  in  the  street,  this 
being  necessary  for  public  convenience, 
but  it  must  be  done  in  a  reasonable  time. 
Rex  r.  Cross,  3  Campb.  224.  So  long  as 
the  alleged  obstruction  is  for  the  public 
convenience  there  can  be  no  reasonable 
ground  of  complaint.  The  King  v.  Rus- 
sell, 6  B.  &  C.  566  ;  but  see  The  King  v. 
Ward,  4  A.  &  E.  384.  A  railway  com- 
pany has  no  right  to  turn  a  highway  into 
a  yard  for  cars.  Vars  v.  Grand  Trunk 
Ry.  Co.,  23  Up.  Can.  C.  P.  143;  see,  also, 
Harris  v.  Mobbs,  L.  R.  3  Ex.  D.  268.  A 
man  has  no  right  to  occupy  one  side  of  a 
street  before  his  warehouses  in  loading  and 
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to  his  premises  from  the  street,  has  been  often  overlooked,-^  yet  it  is 
one  which  has  been  asserted  by  high  authority,  and  which  may  be 
regarded  as  thoroughly  established.  The  right  of  an  abutting 
owner  to  access  to  and  from  the  street  is  a  private  right,  in  the 
sense  that  it  is  something  different  from  the  right  which  the  mem- 
bers of  the  public  have  to  use  the  street  for  public  purposes.  It  is 
an  easement  in  favor  of  the  abutter's  lot  in  the  legal  sense  of  the 
term,  and  as  such  is  propei'ty  or  a  property  right,  protected  by  the 
Constitution  against  legislative  appropriation  without  compensation.^ 
Conformably  to  this  distinction,  and  in  part  based  upon  it,  a  person 
owning  or  in  possession  of  premises  abutting  on  a  public  highway  or 
street,  ivhose  right  of  access  to  the  same  is  unreasonahly  or  unlawfully 
obstructed,  may  recover  from  the  person  causing  such  obstruction 
damages  for  the  private  injury  he  sustains,  where  such  damages  are 
particular,  direct,  and  substantial.^ 


unloading  his  wagons,  for  several  hours  at 
a  time,  both  day  and  night,  so  that  no 
carriage  can  pass  on  that  side  of  the 
street,  although  there  be  room  for  two 
carriages  to  pass  on  the  opposite  side  of 
the  street.  The  King  v.  Russell,  6  East, 
427.  If  a  man  does  anything  or  permits 
anything  on  his  premises  in  view  of  the 
public,  and  crowds  of  persons  are  thereby 
attracted  by  it,  to  the  inconvenience  of 
the  public,  that  thing  he  cannot  be  al- 
lowed to  do.  The  King  v.  Carlile,  6  C.  & 
P.  636.  Attracting  and  keeping  crowds 
of  people  an  unreasonable  time  by  reason 
of  speeches  may  be  subject  to  prosecution. 
Eex  V.  Sarmon,  1  Burr.  516  ;  Barker  v. 
Commonwealth,  19  Pa.  St.  412.  A  muni- 
cipal corporation  has  no  power  to  order 
the  construction  of  weigh  scales  on  one  of 
the  principal  streets  in  the  municipality 
(Cline  V.  Cornwall,  21  Grant  Ch.  (Ont.) 
129),  or  to  authorize  a  cab-stand  to  be 
80  stationed  on  a  public  street  as  to  be  a 
nuisance  to  adjoining  proprietors.  In  re 
Davis  V.  Mun.  of  Clifton,  8  Up.  Can. 
C.  P.  236  (1877),  Morrison,  J. 

The  acts  of  several  persons  in  obstruct- 
ing a  highway  may  together  constitute  a 
nuisance  wliich  the  Court  of  Chancery  will 
restrain,  though  the  damage  occasioned  by 
the  acts  of  any  one,  if  taken  alone,  would 
be  inappreciable.  Thorpe  v.  Brumfitt,  L. 
R.  8  Ch.  Ap.  650;  Cline  v.  Cornwall,  21 
Grant  Ch.  (Ont.)  129;  Harr.  Munic.  Man. 
(5th  ed.)  434. 


1  Ante,  sees.  656  a,  656  &,  701-704,  712. 

2  Story  V.  N.  Y.  Elev.  K  R.  Co.,  90 
N.  Y.  122;  Lahr  v.  Metrop.  Elev.  Ry.  Co., 
104  N.  Y.  268;  Bamett  v.  Johnson,  15 
N.  J.  Ec[.  481;  aide,  sees.  656  a,  701-704, 
712. 

8  Fritz  V.  Hobson  (High  Court  of  Jus- 
tice, Cliancery  Div.  1<SS0),  L.  R.  14  Ch. 
Div.  542  ;  s.  c.  19  Am.  Law  Reg.  (n.  s.) 
615,  with  a  valuable  note  referring  to 
many  English  and  American  cases.  The 
judgment  in  this  case  is  based  upon  two 
grounds :  1.  Private,  special,  particular, 
substantial  damage,  resulting  from  a  pub- 
lic nuisance.  2.  The  owner  of  laud  "has 
a  right  to  have  access  thereto,  which  is 
a  totally  different  right  from  the  public 
right  of  passing  and  repassing  along  the 
highway;"  and  an  unlawful  obstruction 
of  this  right  gives  a  right  of  action. 
The  action  in  the  case  cited  was  brought 
by  the  occupier  of  premises  to  recover  of 
the  defendant,  a  builder,  damages  caused 
by  unlawfully  obstructing  access  to  the 
plaintifTs.  premises,  by  piling  building 
material  in  the  public  ways  near  to  the 
same.  In  speaking  of  the  second  above- 
mentioned  ground  of  judgment,  Fry,  J., 
after  stating  that  it  appeared  that  the 
plaintiff  had  sustained  loss  in  his  business 
as  a  result  of  the  defendant's  building 
operations,  and  that  the  defendant's  user 
of  the  public  ways  in  front  of  or  near  to 
the  plaintiffs  premises  was,  under  all  the 
circumstances,  unreasonable,  says :  — 
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§  731  (582).  Municipal  Control  over  use  of  Streets  by  deposit  of 
Building  Materials. — As  a  city  corporatiuu  may  be  coaipelled  to 
pay  damages  caused  by  the  negligent  manner  in  which  persons  oc- 
cupy or  use  sidewalks  and  streets  with  building  matei-ial,  it  may 
impose  reasonable  conditions  on  those  who  wish  thus  to  use  or  oc- 
cupy the  streets  or  sidewalks,  —  as,  for  example,  require  them,  by 
ordinance,  to  give  bond  to  indemnify  the  city  against  losses  or 
damages  caused  by  the  manner  in  which  the  privilege  to  use  and 
occupy  the  sidewalks  and  street  is  exercised.^ 

§  732  (583).  Same  subject.  —  A  city  council,  having  "  exclusive 
power  over  streets,"  has  the  right  to  determine,  by  ordinance,  to 
■what  extent  and  under  what  circumstances  they  may  be  incumbered 


"  Then  arises  the  question,  or  ques- 
tions, how  far  this  state  of  circumstances 
gives  rise  to  auy  legal  right  in  the  plain- 
tiff. Now,  the  cases  of  Rose  v.  Groves, 
5  M.  &  G.  613,  and  Lyon  v.  Fishmongers' 
Co.,  L.  R.  1  App.  Cases,  662,  in  the 
House  of  Lords,  appear  to  me  to  estab- 
lish this :  that  where  the  private  right  of 
the  owner  of  land  to  access  to  the  road  is 
interfered  with,  and  unlawfully  interfered 
with,  by  the  acts  of  the  defendant,  he 
may  recover  damages  from  the  wrong- 
doer to  the  extent  of  the  loss  of  protits 
of  the  business  carried  on  at  that  place. 
The  case  of  Rose  v.  Groves  was  that  of 
an  owner  of  a  riparian  property ;  but 
it  is  referred  to  by  the  Lord  Chancellor 
in  the  case  of  Lyon  v.  Fishmongers'  Co., 
and  he  cites  there  an  observation  of  Loi-d 
Hatlierly  in  another  case  to  this  effect  : 
*  /  apprehend  that  the  right  of  the  oicner  of  a 
private  wharf,  or  of  a  roadside  property,  to 
have  access  thereto,  is  a  totally  different  right 
from  the  public  right  of  passing  and  repdss- 
ing along  the  highway  or  the  river. ^  Then 
the  Lord  Chancellor  continues  :  '  The  ex- 
istence of  such  a  private  right  of  access 
was  recognized  in  Rose  v.  Groves.  As  I 
understand  the  judgment  in  that  case,  it 
went,  not  on  the  giound  of  public  nui- 
sance, accompanied  by  particular  damage 
to  the  plaintiff,  but  upon  the  princij)le 
that  a  private  right  of  the  plaintiff  had 
been  interfered  with.'  Then,  after  more 
fully  examining  that  case,  and  expi-essing 
not  the  slightest  intention  to  differ  from 
it,  his  lordship  says  :  '  Independently  of 


the  authorities,  it  appears  to  me  quite 
clear  that  the  right  of  a  man  to  step  from 
his  own  land  on  to  a  highway  is  something 
quite  different  from  the  public  right  of 
using  the  highway.  The  public  have  no 
right  to  step  on  to  the  land  of  a  private 
proprietor  adjoining  the  road.  And  though 
it  is  easy  to  suggest  metaphysical  difficul- 
ties when  an  attempt  is  made  to  define 
the  private  as  distinguished  from  the 
public  riglit,  or  to  explain  how  the  one 
could  be  infringed  without  at  the  same 
time  interfering  with  the  other,  this  does 
not  alter  the  character  of  the  right.'  Ap- 
plying that  principle  to  the  present  case, 
it  does  appear  to  me  that  the  evidence 
shows  that  the  access  to  the  plaintifl's 
door  in  the  passage  from  the  street  was 
interfered  with  by  the  acts  of  the  defend- 
ant, which  I  hold  to  be  unreasonable,  and 
therefore  wrongful  ;  and,  that  being  so, 
the  cases  to  which  I  have  referred  are 
authorities  for  the  plaintiff  on  that  ground, 
and  entitle  him  to  recover  the  amount  of 
loss  in  his  business  carried  on  upon  his 
property." 

Legislation  authorizing  the  use  of 
streets  for  elevated  and  subsurface  as  well 
as  other  railways,  or  authorizing  other  ob- 
structions to  this  private  right  of  access, 
presents  questions  of  great  interest,  which, 
so  far  as  they  have  been  adjudged,  are 
above  considered.  Rude  v.  St.  Louis,  93 
Mo.  408  (quoting  and  approving  the  tert). 

1  McCarthy  t>.  Chicago,  53  lU.  38 
(1869). 
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with  building  materials,  and  such  an  ordinance  will  protect  parties 
acting  under  it,  not  only  from  a  prosecution  by  the  city,  but  from 
actions  by  third  persons,  when  such  actions  are  not  grounded 
upon  the  negligence  of  the  defendant.^ 

§  733  (584).  Same  subject.  —  Authority  by  the  charter  to  a  muni- 
cipal council  to  make  "  salutary  and  needful  by-laws  "  authorizes  an 
ordinance  prohibiting  the  obstruction  of  any  street  for  the  ^purpose  of 
building  "  without  the  written  license  of  the  mayor  and  aldervnen  ;  " 
and  under  such  an  ordinance  an  agreement  made  in  consideration 
of  such  license  from  the  mayor  alone  is  void,  and  no  action  lies 
thereon.2 

§  734  (585).  Abutter's  Rights  in  respect  of  Doors,  Shutters,  Iron 
Gratings,  &c. ;  Usage.  —  The  owners  of  lots  bordering  upon  streets  or 
ways  have,  or  may  have,  in  other  respects,  a  right  to  make  a  reason- 
able and  proper  use  of  the  street  or  way.  What  may  be  deemed  such 
a  use  depends,  in  the  absence  of  legislative  or  authorized  municipal 
declaration,  much  upon  the  local  situation  and  public  usage,  —  that 
is,  the  use  which  others  similarly  situated  make  of  their  land,  —  this 
being  evidence  of  a  reasonable  use.^  Conformably  to  these  princi- 
ples, it  was  held  that  common  and  well-established  usage  in  the  city 
of  Boston  justified  the  owners  of  land  in  erecting  thereon  ware- 
houses, on  the  line  of  the  street  or  way,  with  doors  and  windows 
opening  upon  the  way  or  street,  and  shutters  projecting  into  the 
same,  when  open,  and  with  sidewalks  in  front,  having  on  their  sur- 
face iron  gratings,  for  admitting  light  to,  and  trap-doors  for  commu- 
nicating with,  the  cellar  or  underground  apartments  of  the 
warehouses,  and  used  for  putting  in  and  taking  out  goods.*  So,  for 
the  same  reasons,  it  is  not  an  unreasonable  use  of  a  street  in  a 

^  Wood     V.     Mears     (action     against         ^  O'Linda  v.  Lothrop,   21   Pick.   292, 

builder   for   injuries   caused    by  building  297  (1838)  ;    Gerard  v.  Cook,   2  Bos.   & 

materials   deposited   in    street),   12    Ind.  Pul.  109  (1806)  ;    Underwood  v.  Carney, 

515  (1859)  ;  distinguishing,  Ball  v.   Arm-  1   Cush.     (Mass.)  285,    292   (1848),    per 

strong,  10  Ind.  181;  Sinclair^.  Baltimore,  Forbes,  J.     See,  generally,  as  to  rights  of 

69   Md.   592.     A  city  may  close  a  street  abutting    owners    on    streets,    24    Cent. 

temporarily  to  permit  adjacent  owners  to  L.  J.  51  ;  Index,  tit.  Abutters. 
make  improvements,  but,  in  doing  so,  it         *  Underwood     v.    Carney,     1     Gush, 

must  notify  the  public  of  its  exclusion,  in  (Mass.)  285  (1848);  21  Pick.  297,  supra; 

order  to  protect  itself  from   liability  for  ante,  sec.  699  ;  Irvine  v.  Wood,  51   N.  Y, 

injuries  sustained  by  one  who  attempts  to  224  (1872)  ;  s.  c.  10  Am.   Rep.  603.     As 

use  the  street  in  ignorance  of  its  being  to  liability  of  city  for  these  openings,  if 

closed  to  traffic.     Stephens  v.  Macon,  83  unsafe  and  dangerous,  see  Bacon  v.  Boston, 

Mo.  3*45  ;  supra,  sec.  730,  note.  3   Cush.  (Mass.)   174  (1849)  ;    Lowell  v. 

'^  Lowell    V.    Simpson,    10    Allen,    88  Spaulding,  4  Cush.  275;  post,  sees.  996, 

1865.  1000,  1032,  1033. 
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populous  place,  where  land  is  valuable,  so  to  erect  structures  as 
that  the  gates  and  doors,  when  opened,  swing  over  the  line  of  the 
street.  Whatever  may  be  the  rights  of  the  public,  certain  it  is  that 
these  acts  do  not  constitute  a  trespass  upon  the  owner  of  the  soil  of 
the  street^ 


§  734  a.  Abutter's  Rights ;  Porches  and  Bay  Windo'ws  in  or  over 
Streets.  —  The  right  of  the  owner  of  a  lot  abutting  on  a  public 
street  to  use,  under  legislative  sanction  and  municipal  regulation, 
a  portion  of  the  street  for  the  purpose  of  a  stoop,  porch,  or  portico,  as 
against  the  objection  of  an  adjoining  owner  who  suffers  inconveni- 
ence or  damage  thereby,  was  considered  by  the  Court  of  Appeals  of 
Marjdand  in  a  case  which  excited  at  the  time  considerable  atten- 
tion.2    The  legislature  authorized  the  city  of  Baltimore  to  pass  ordi- 


1  O'Linda  r.  Lothrop,  21  Pick.  292 
(18S8)  ;  siipra,  sec.  680,  et  seq.  Paxon, 
J.,  of  the  Coinnion  Pleas  Court  in  Phila- 
delphia, in  Philadelphia  v.  Presbyterian 
Board  of  Publication,  held  that  where 
the  ashlar  or  true  line  of  a  building  con- 
formed strictly  to  the  line  of  the  street, 
but  the  ornamental  parts  encroached  on 
it,  an  injunction  would  not  be  granted 
to  restrain  the  erection  of  such  building, 
especially  as  this  has  been  the  custom 
for  years  in  Philadelphia,  and  councils 
have  not  legislated  on  the  subject.  29 
Leg.  Int.  53  ;  siipra,  sec.  660  ;  Com- 
monwealth V.  Blaisdell,  107  Mass.  234 
(1871). 

Strictly  speaking,  no  one  has  a  right  to 
project  his  building  or  any  part  of  it  be- 
yond the  line  of  road.  But  this  does  not 
necessarily  mean  a  strict  mathematical 
line.  Tear  v.  Freebody,  4  C.  B.  x.  s.  228; 
see  also  St.  George's  Vestry  v.  Sparrow, 
16  C.  B.  X.  s.  209.  An  obstruction  beyond 
a  substantially  regular  line  must,  if  in- 
sisted upon  by  the  municipal  authorities, 
be  removed.  Banraan  v.  St.  Pancreas, 
L.  R.  2  Q.  B.  528  ;  Ecclesiastical  Com- 
missioners r.  Clerkenwell,  4  L.  T.  x.  s. 
599  ;  s.  c.  3  DeG.  F.  &  J.  688  ;  The  Queen 
r.  Jay,  8  E.  &  B.  469. 

2  Garrett  v.  Janes,  65  Md.  266  (1886). 
The  court  held  that  the  damage  to  the 
complainant  was  damnum  absque  injuria. 
The  inconvenience  sufiFered  is  that  incident 
to  residing  in  a  city  where  the  houses  are 
necessarily  close  together  and  the  legiti- 
mate use  of  his  property  by  a  neighbor. 


will  unavoidably  cause  discomfort.  It  ad- 
ded :  "As  to  any  interruption  of  the  plain- 
tiff's facility  of  outlook  in  the  sense  of 
view  merely,  it  has  been  long  ago  decided 
that  for  mere  interference  with  prospect, 
it  not  being  an  incident  of  the  estate,  no 
remedy  lies  apart  from  contract.  Aldred's 
Case,  9  Coke,  59  ;  Butt  v.  Imperial  Gas 
Co.,  L.  R.  2  Ch.  App.  158."  While  this 
statement  may  be  tme  as  between  adjoin- 
ing owners,  and  as  to  erections  by  one 
such  owner  upon  his  own  land  which  is 
not  situate  on  a  street ;  yet  a  different  rule 
exists  as  to  erections  on  a  way  or  street. 
An  owner  of  land  has,  as  a  rule,  no  ease- 
ment over  his  neighbor's  land  ;  but  an 
owner  of  land  abutting  on  a  street  has,  as 
elsewhere  shown  in  this  chapter,  an  ea.se- 
ment  in  and  over  the  street.  And  such 
easement  includes  a  right  to  light  and  air, 
as  well  as  the  right  to  travel  upon  the 
street.  Storj-  r.  X.  Y.  Elev.  R.  R.  Co., 
90  N.  Y.  122.  The  existence  of  such 
easement  does  not  depend  upon  whether 
the  abutter  owns  the  fee  in  the  street. 
Lahr  v.  Metrop.  Elev.  Ry.  Co.,  104  X.  Y. 
268.  Ante,  sees.  656  a,  656  h,  688-700, 
712,  730.  There  seems  to  be  no  good 
reason  why  such  easement  should  not  in- 
cliide  also  the  right  (within  reasonable 
limits)  to  an  unobstructed  view;  and  hence 
the  right  to  insist  upon  the  removal  of 
an  obstruction  in  the  street  which  inter- 
feres materially  and  in  an  unusual  man- 
ner with  the  abutter's  prospect,  even 
though  light,  air,  and  travel  be  not  mate- 
rially interfered  with  by  such  obetruction. 
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nances  regulating  the  limits  within  which  it  should  be  lawful  to  erect 
stoops,  porticos,  porches,  or  other  architectural  ornaments  to  houses, 
under  which  authority  the  city  passed  an  ordinance  making  it  un- 
lawful for  any  person  to  erect  any  porticos,  stoops,  or  other  orna- 
mental structures  a  greater  distance  than  nine  feet  from  the 
building  line.  With  such  legislation  and  ordinance  in  force,  Garrett 
erected  a  structure  in  front  of  his  house  on  Mount  Vernon  Place 
which  extended  nearly  nine  feet  from  the  building  line,  rectangular 
in  shape,  with  an  elevation  of  twenty-two  feet  from  the  ground  and 
twenty-two  feet  in  length.  The  face  of  this  structure  was  of  brown 
stone,  the  same  as  the  house,  with  an  ornamental  panel  in  front. 
At  the  west  end  there  was  a  stained  glass  window,  and  at  the  east 
end  it  was  approached  by  steps,  and  through  it  an  entrance  was 
gained  to  the  main  hall  of  the  building  through  three  arcades  or 
doorways  set  in  the  wall  on  the  building  line,  and  capable  of  being 
left  open  or  closed  by  doors  or  hangings  The  primary  purpose  of 
the  structure  was  as  a  means  of  access  to  the  building  through  the 
three  doorways.  It  was  held  to  be  essentially  an  enclosed  porch  or 
portico.  The  owner  of  the  adjoining  property  (Janes)  filed  a  bill  in 
equity  charging  that  this  structure  in  front  of  G-arrett's  house  was 
a  nuisance,  in  that  it  took  a  portion  of  the  highway  and  deprived 
the  complainant  of  sunshine,  air,  and  view,  thereby  greatly  dimin- 
ishing the  value  of  his  property  and  preventing  the  comfortable  en- 
joyment thereof,  and  asking  for  its  abatement  and  removal.  The 
court  below  sustained  the  bill ;  but  this  decree  was  reversed  by 
the  Court  of  Appeals  and  the  bill  dismissed,  on  the  ground  that  the 
structure  was  such  as  was  authorized  by  the  legislative  act  and  or- 
dinance. No  question  seems  to  have  been  made  —  certainly  none 
decided  —  that  the  legislative  act  was  an  invasion  of  the  proprietary 
rights  and  easements  of  the  complainant  in  the  street ;  and  consider- 
ing that  this  structure,  unlike  an  ordinary  porch  or  portico,  had  solid 
walls,  which  not  only  interfered  with  the  complainant's  view,  but 
obstructed  light  and  air,  the  case  would  certainly  seem  to  go  to  the 
limit  (if  it  does  not  pass  it)  of  legitimate  legislative  regulation. 

§  734  h.  Same  subject.  Massachusetts  Cases. —  Certain  persons 
owning  land  as  tenants  in  common,  in  the  city  of  Boston,  laid  it  out 
so  as  to  construct,  among  other  things,  a  passageway  or  court,  and 
afterwards  erected   buildings  fronting  on  the   court.     A  few  yeara 

The  cases  cited  by  the  court  in  Garrett  v.  owners,  and  did  not  in  any  way  involve 

Janes, .  Aklred's   Case,   9   Rep.  68  b,  and  the  consideration  of  the  nature  of  an  abut- 

Butt  V.  Imperial  Gas  Co.,  L.R.  2  Ch.  App.  ter's  easement  in  a  street. 
158,  were  both  cases  between  adjoining 
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later  they  made  partition  of  their  land,  and  the  partition  deed 
bounded  the  land  upon  the  court,  and  provided  that  the  way  "  shall 
be  left  and  always  lie  open  for  the  passageway  or  court  aforesaid, 
for  the  common  use  and  benefit  of  both  of"  said  parties  and  their 
respective  estates."  It  was  held  that  under  this  deed  the  right  of 
an  abutting  owner  was  not  simply  a  right  of  way,  but  a  right  to 
the  use  and  benefit  of  an  open  court,  extending  as  weU  to  the  light 
and  air  above  as  to  actual  travel  upon  the  surface  of  the  street ;  and 
that  this  right  was  violated  by  the  erection  of  a  bridge  aver  the  court 
or  paisageicay,  to  connect  two  estates  on  opposite  sides  of  the  court.^ 
So,  where  it  was  provided  that  "  a  passageway  sLxteen  feet  wide  is 
to  be  laid  out  in  the  rear  of  said  premises,  and  to  be  kept  open  and 
maintained  by  the  abutters  in  common,"  it  was  held  that  the  right 
in  the  way  extended  to  light  and  air  above  as  well  as  to  a  way  upon 
the  surface,  and  that  the  building  of  hay  idiidows  from  a  point  eight 
feet  above  the  sidewalk  to  the  top  of  the  house  and  extending  three 
or  four  feet  into  the  passageway,  violated  this  right.^ 

§  734  c.  Concluding  Observations.  —  "Whoever  shaU  read  with 
attention  the  imperfect  outline  here  presented  of  the  law  concern- 
ing Streets  in  Cities  will  be  struck  with  the  seeming  uncertainty 
of  the  line  which  defines  the  respective  rights  therein,  of  the  public 
and  of  the  abutting  owners.  Nor  is  this  merely  a  seeming  uncer- 
tainty :  it  is  real  and  substantial.  At  first  view  it  would  appear  to 
be  an  extraordinary  phenomenon  that,  concerning  a  subject  and  re- 
lation so  universal,  so  important  and  so  old,  the  law  should  be  in 
essential  respects  yet  unsettled,  and  in  a  state  of  transition  and 
development.  Eeflection,  however,  readily  supplies  the  explanation. 
Only  a  very  small  and  circumscribed  space  can  be  lighted  up  by  the 
wisdom  of  the  most  enlightened  legislators,  jurists,  and  judges.  It 
is  not  within  the  limited  capacity  of  the  human  intellect  to  formu- 
late, in  advance  and  with  the  requisite  precision,  a  comprehensive 
system  of  legal  rules  and  doctrines  exactly  adapted  to  new  and  un- 
tried relations.  To  walk  in  safety  it  is  necessary  to  keep  within 
the  light  of  experience,  and  not  venture  much  beyond  it.  The  uses 
of  highways  and  even  of  streets  were  originally  almost  confined  to 
the  right  of  pubKc  passage  in  the  ordinary  modes.    Accordingly  the 

1  Salisbnry  v.  Andrews,  128  Mass.  336.  there  was  anything,  either  in  the  grants 

2  Attorney-General  v.  Williams,  1-tO  themselves  or  in  the  circumstances  of 
Mass.  329.  The  two  Massachusetts  cases  those  cases,  to  make  the  rights  therein 
above  cited  arose  under  certain  grants  conferred  any  more  extensive  than  the 
which  served  as  dedications  of  the  ways  rights  which  the  law  will  imply  in  the  or* 
therein  mentioned.     Bat  it  is  doabtfol  if  dinaty  case  of  the  dedication  of  a  way. 
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courts  asserted  tliat  this  right  was  in  the  public,  but  that  all  other 
rights  in  ordinary  highways,  and  all  other  rights  in  streets  in  cities 
except  for  street  uses  proper,  were  in  the  abutting  owner.  This  relation 
was  comparatively  a  simple  one.  In  the  course  of  time,  however, 
came  railways  of  different  classes, —  those  operated  by  animal  power 
and  those  operated  by  steam.  Tliese  were  surface  railways.  Later 
came  the  elevated  and  sub-surface  railways,  and  also  telegraph 
and  telephone  lines.  With  these  new  situations  came  the  question 
of  the  power  of  the  legislature,  limited  as  it  was  by  the  ordinary 
eminent  domain  clause  in  our  Constitutions,  to  authorize  the  con- 
struction, erection,  and  operation  of  such  works  on  highways  and 
streets  without  the  consent  of  the  abutter  and  without  compensa- 
tion to  him.  Great  and  valuable  interests,  public  and  private,  were 
thus  aff'ected.  This  gave  rise  successively  to  more  and  more  search- 
ing scrutiny  of  the  respective  public  and  private  rights  involved. 
Early  adjudications  as  to  the  scope  of  legislative  power,  which  made 
it  almost  as  omnipotent  as  that  of  Parliament ;  early  definitions  of 
"  property,"  which,  as  against  legislative  grants  to  such  companies  to 
use  the  streets  and  highways,  practically  confined  the  owner's  prop- 
erty right  within  his  exterior  lines ;  and  early  decisions  that  private 
property  was  not,  within  the  meaning  of  the  Constitution,  "  taken  " 
for  public  use,  so  long  as  it  was  not  physically  invaded,  —  all  neces- 
sarily underwent  further  and  closer  study,  with  the  result  that  they 
have  been  revised  and  corrected  by  legislative  enactment,  by  consti- 
tutional provisions,  and  by  judicial  reconsideration.  As  respects 
these  positive  provisions,  they  are  still  so  recent  as  to  be  yet  in  the 
stage  of  interpretation ;  and  hence  the  existence  and  the  explanation 
of  that  uncertainty  to  which  we  have  referred.  And  thus  the  neces- 
sity exists,  here  as  elsewhere,  of  adapting  our  law  to  new  situations 
and  circumstances,  and  notably  to  the  changes  wrought  by  iron, 
steam,  and  electricity  in  the  means  of  communication  and  transpor- 
tation, and  in  the  work  of  the  heating,  lighting,  and  supplying  water 
to  our  cities.  In  this  "  tender  and  delicate  business  "  we  must  pro- 
ceed with  care  and  deliberation,  heed  the  lessons  of  experience,  and 
be  content  to  go  no  faster  or  further  than  the  exigencies  of  the  spe- 
cial cases  that  arise  for  judgment  shaU  from  time  to  time  require.^ 

1  Ante,  sees.  704,  704  a.    The  wisdom  cious,  than  all  the  wisest  and  acutest  wits, 

of  Chief  Justice  Hale's  observation  was  coexisting  in  the  world,  can  be.     It  dis- 

never  more  strikingly  exemplified  than  by  covers  such  varieties  of  emergencies  and 

the  course  of  decisions  on  the  subject  un-  cases,  and  such  inconvenience  in  things, 

der  consideration.     "Time,"  he  says,  "is  that  no  man  would  otherwise  have  iniag- 

the  wisest  thing  under  heaven.     It  is  most  ined."     Hargrave's   Law  Tracts,  Amend- 

certain  that  time  and  long  experience  is  nient  and  Alteration  of  Laws.     The  value 

much  more  ingenious,  subtile,  and  judi-  of  our  system  of  law  as  we  now  have  it  ia 


§  734  <? 


streets:   concluding  observations. 


893 


that  it  embodies  the  wisdom  of  time  and 
experience.  It  is  perhaps  not  too  much 
to  say,  that  not  until  it  was  sought  to  nse 
public  streets,  not  only  for  surface  rail- 
ways but  for  elevated  and  underground 
railways,  and  like  modem  uses,  did  the 
exact  nature  of  these  respective  rights 
come  to  be  thoroughly  understood.     Good 


Note.  —  Street  Railways  operated  by 
Electricity :  — A  surface  street  railway  oper- 
ated by  electricity  as  a  motor  power  was 
held  by  the  Supreme  Court  of  Bliode  Isl- 
and in  Taggart,  et  al.,  v.  The  Newport 
Street  Railway  Co.  (decided,  1890,  since 
this  chapter  was  in  print),  not  to  be  an 
additional  servitude  upon  the  street  which 
entitled  the  abutting  owners  to  compensa- 
tion. The  case,  which  is  one  of  novel 
impression,  was  thus  :  In  1885  the  legis- 
lature of  Rhode  Island  incorporated  The 
Newport  Street  Railway  Company,  with 
authority  "  to  operate  its  tracks  or  road 
[on  city  streets]  with  steam,  horse,  or 
other  power  as  the  council  of  said  city  may 
from  time  to  time  direct,"  but  made  no 
provision  for  compensation  to  abutting 
owners.  With  the  consent  of  the  city 
council  the  company  commenced  the  con- 
struction on  certain  streets  in  Newport  of 
its  railroad  to  be  operated  by  electricity. 
To  this  end  poles,  under  municipal  per- 
mission, were  placed  along  the  margins  of 
the  sidewalks  of  the  streets  about  120  feet 
apart.  These  poles  supported  a  wire  over 
the  tracks  of  the  road  for  the  conducting 
of  electricity,  which  was  used  as  a  motor 
on  the  Thomson-Houston  plan  for  the 
passenger  cars. 

In  the  case  of  Taggart  and  others  above 
mentioned,  the  abutters  who  owned  the 
fee  to  the  centre  of  the  street  brought  a 
bill  in  equity  to  enjoin  the  company  from 
erecting  or  maintaining  these  poles  and 
wires  in  front  of  their  estates.  It  was 
held  :  — 

1.  That  the  words  "other  power  "in 
the  act  of  incorporation,  above  quoted, 
authorized  the  company  to  use  electricity 
as  a  motor.  The  court  said  that  "as  the 
charter  was  granted  in  1885,  when  the 
idea  that  electricity  might  be  brought  into 
use  as  a  motor  was  familiar,  it  seems  prob- 
able that  the  words  'other  pDwer*  were 
inserted  with  a  view  to  its  possible  em- 
VOL.  u.  — 16 


fruit  in  the  law,  as  in  the  natural  world, 
is  the  product  alone  of  patient  cultivation. 
It  ripens  slowly,  and  can  be  gathered  only 
at  the  appointed  time.  The  exact  state  of 
the  law  on  this  subject  in  any  given  State 
can  only  be  understood  by  a  critical  study 
of  its  special  constitutional  and  legislative 
provisions,  and  line  of  judicial  decisions. 


ployment."  2.  The  charter  of  the  company 
provided  that  it  "  shall  not  encumber  any 
portion  of  the  streets  or  highways  not  oc- 
cupied by  said  tracks."  It  was  held,  con- 
struing the  different  sections  of  the  charter, 
that  the  poles  iind  wires  overhead  did  not 
"  encumber  "  the  streets  within  the  mean- 
ing of  the  charter.  3.  The  court  was  of 
opinion  that  while  a  railroad  operated  by 
steam  would  be  a  new  servitude  on  the 
streets,  entitling  the  abutter  to  compensa- 
tion, yet  that  a  street  railway,  constructed 
in  the  usual  mode  and  operated  by  horse 
power,  was  not  a  new  servitude;  and  it 
held  that  the  defendant's  railway,  to  be 
operated  by  electricity,  fell  within  the 
latter  category,  it  appearing  as  a  fact  in 
the  case  that  it  did  not  occupy  the  streets 
any  more  exclusively  than  if  it  were  oper- 
ated by  horse  power. 

To  the  argument  that  the  poles  and 
wires  in  question  were  like  telegraph  and 
telephone  wires,  and  that  these  were  an 
additional  servitude  {ante,  sees.  698,  698  o), 
the  court,  per  Durfee,  C.  J.,  said  :  "  But 
assuming  that  telegraph  and  telephone 
poles  and  wires  do  create  a  new  ser\itude, 
we  do  not  think  it  follows  that  the  poles 
and  wires  erected  and  used  for  the  ser\ice 
of  the  said  street  railway  likewise  create  a 
new  servitude.  Telegraph  and  telephone 
poles  and  wires  are  not  used  to  facilitate 
the  use  of  the  streets  where  they  are 
erected  for  travel  and  transportarion,  or  if 
so,  very  indirectly  so  ;  whereas  the  poles 
and  wires  here  in  question  are  directly  an- 
cillary to  the  uses  of  the  streets  as  such,  in 
that  they  communicate  the  power  by  which 
the  street  cars  are  propelled."  Injunction 
refused  and  bill  dismissed. 

The  distinction  last  mentioned  is  so  fine 
as  to  be  almost  impalpable,  and  it  suggests 
serious  doubts  whether  both  conclusions 
are  sound  and  reconcilable.  The  general 
subject  awaits  further  development  and 
settlement. 


894 


MUNICIPAL   CORPORATIONS. 


§T35 


CHAPTER  XIX. 


MUNICIPAL  TAXATION   AND   LOCAL  ASSESSMENTS. 


§  735  (586).  Subject  outlined.  —  We  have  elsewhere  had  occa- 
sion to  refer  to  the  subject  of  taxation  in  relation  to  the  powers  and 
duties  of  municipalities.*  It  is  chiefly  in  virtue  of  this  power  that 
the  revenues  are  acquired  by  which  municipal  expenses  are  borne, 
and  debts  and  liabilities  paid.^  And  it  is,  as  we  shall  presently  see, 
by  virtue  of  a  branch  of  this  great  power  that  local  assessments 
upon  property  benefited,  or  legislatively  declared  to  be  specially  bene- 
fited, are  imposed,  in  order  to  meet  the  cost  of  making  local  im- 
provements of  a  public  nature  within  the  municipality,  adjoining  or 
near  the  property  assessed.  It  does  not  belong  to  the  present  work 
to  treat  at  length  of  the  power  of  taxation  by  the  State,  and  the 
limitations  upon  it.  We  shall  confine  ourselves  to  a  consideration 
of  the  subject  as  connected  with  municipal  corporations,  and  to  the 
peculiarities  which  are  impressed  upon  the  power  when  exercised 
by  municipalities  under  authority  conferred  upon  them  by  the 
legislature.^ 


*  Ante,  chap.  i.  sec.  10,  note  ;  chap.  ii. 
sec.  30  ;  chap.  iv.  sees.  60,  62,  63,  69,  75  ; 
chap.  V.  sees.  100, 101  ;  chap.  vi.  sec.  162  ; 
chap.  xii.  sees.  357-361  ;  chap.  xvi.  sec. 
584.     Post,  chap.  xx.  on  Mandamus. 

2  Lyon  V.  Elizabeth,  43  N.  J.  L.  158. 

8  The  constitutional  aspects  of  the  sub- 
ject have  been  well  treated,  by  Mr.  Sedg- 
wick (Statutory  and  Const.  Law,  chap. 
X.),  by  Mr.  Hare  (late  treatise  on  Ameri- 
can Constitutional  Law),  and  by  Judge 
Cooley  (Const.  Lim.  chap,  xiv.,  and  in  his 
valuable  work  on  Taxation).  Mr.  Desty, 
since  the  last  edition  of  the  present  work, 
has  published  his  treatise  on  the  American 
Law  of  Taxation  (2  vols.  pp.  1427),  in 
which,  with  characteristic  industry,  he  has 
examined,  as  he  states,  "about  10,000 
cases,  and  has  exhausted,  as  he  believes, 
the  reports  of  the  courts  of  last  resort  in  all 
of  the  States  and  Territories."  Mr.  Bur- 
roughs' work  on  the  Law  of  Taxation  with 
its  Supplement,  digests,  as  he  states,  4578 


cases  relating  to  taxation.  Federal,  State, 
and  Municipal.  These  special  treatises 
must  be  referred  to  for  details  on  many 
points  relating  to  a  subject  so  vast.  Per- 
haps its  vastness  may  make  a  chapter 
which  confines  its  treatment  within  the 
limited  scope  indicated  in  the  text,  the 
more  convenient,  if  not  more  useful.  Mr. 
Blackwell's  treatise  on  the  subject  of  Tax 
Titles  is  well  known  to  the  profession,  and 
chap.  xxxi.  of  that  work  is  upon  the  sub- 
ject of  tax  sales  by  municipal  and  other 
corporations. 

The  power  to  tax  all  the  property  and 
vocations  within  the  State  is  an  essential 
attribute  of  its  sovereignty  ;  there  is  no 
restraint  upon  its  exercise,  when  within 
constitutional  limits.  Robinson,  In  re, 
12  Nev.  263  ;  No.  Mo.  R.  R.  Co.  v.  Ma- 
guire,  20  Wall.  46  ;  Hagar  v.  Yolo  Co. 
Sup.,  47  Cal.  222 ;  Coite  v.  Soc.  for  Sav., 
32  Conn.  173  ;  McCulloch  i.'.  Maryland,  4 
Wheat  316 ;  St.  Louis  v.  Wiggins  Ferry 
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736  (587).  Taxes  defined  ;  Scope  of  Taxing  Power.  —  The  taxing 
power  of  the  State  consists  in  its  authority  to  levy  and  collect  taxes 
and  assessments  which  are  in  the  nature  of  special  taxes.  Taxes 
(including,  in  the  term,  assessments)  are  burdens  or  charges  imposed 
by  the  legislature,  or  under  its  authority,  upon  persons  and  property, 
to  raise  money  for  public,  as  distinguished  from  private  purposes,  or 
to  accomplish  some  end  or  object  public  in  its  nature.  There  can  be 
no  legitimate  taxation  to  raise  money  unless  it  be  destined  for  the 
uses  or  benefit  of  the  government  or  some  of  its  municipalities,  or 
divisions,  invested  with  the  power  of  auxiliaiy  or  local  administra- 
tion.  A  public  use  or  purpose  is  of  the  essence  of  a  tax.^     Theoreti- 


Co.,  11  Wall.  429  ;  Perkins  v.  Milford,  59 
Me.  315  ;  Davenport  v.  Miss.  &  Mo.  R.  R. 
Co.,  16  Iowa,  348  ;  Van  Antwerp,  In  re, 
58  N.  Y.  261  ;  Fallen  v.  Wake  Co. 
Comni'rs,  66  N.  C.  361.  Infra,  sec.  739. 
The  constitutional  inhibition  against  tak- 
ing private  property  for  public  use  with- 
out com{)ensation  applies  only  to  property 
taken  under  the  right  of  eminent  domain, 
not  to  taxation.  Norris  v.  Waco,  57  Tex. 
635.     Infra,  sec.  738. 

1  Hanson  v.  Vernon,  27  Iowa,  28,  47 
(1869);  s.  c.  1  Am.  Rep.  215,  and  see  au- 
thorities there  cited,  defining  taxes  ;  Peo- 
ple V.  McCreery,  34  Cal.  432  ;  Doyle  v. 
Austin,  47  Cal.  360  (1874);  Peny  «.  Wash- 
bum,  20  Cal.  318;  Weismer  v.  Douglas,  64 
N.  Y.  91  (1876)  ;  s.  c.  21  Am.  Rep.  586  ; 
Hilbish  V.  Catherman,  64  Pa.  St.  154 
(1870)  ;  Glasgow  v.  Rouse,  43  Mo.  489  ; 
W^arren  v.  Healy,  31  Iowa,  31,  per  Beck, 
J. ;  s.  c.  5  West.  .Jurist,  101  ;  Stockton  & 
V.  R.  R.  Co.  V.  Stockton  Council,  41  Cal. 
149  ;  Opinion  of  Judges,  58  Me.  591  ; 
Allen  r.  Jay,  60  Me.  124  (1871)  ;  s.  c.  12 
Am.  Law  Reg.  n.  s.  481,  and  note  of 
Judge  Redfield ;  Feldman  r.  Charleston, 
23  S.  C.  57.     See  ante,  sec.  508,  note. 

"I  concede,"  says  Black,  C.  J.,  in 
Sharpless  v.  Philadeiphia,  21  Pa.  St.  147, 
167,  "  that  a  law  authorizing  taxation  for 
any  other  than  public  purposes  is  void. 
...  A  tax  for  a  private  purpose  is  un- 
constitutional, though  it  pass  through  the 
hands  of  public  officei-s."  Hilbish  i;.  Cath- 
erman, 64  Pa.  St.  159.  "  A  tax  for  a  pri- 
vate purpose,"  says  Lowe,  J.,  in  the  case 
of  W^apello  County,  13  Iowa,  405,  "  is  a 
solecism  in  language."  W'hat  is  a  public 
purpose  sufficient  to  support  the  power  has 


been  much  discussed  during  late  years, 
particularly  in  connection  with  the  author- 
ity conferred  upon  municipalities  to  aid  in 
the  buUding  of  railways.  See  chap.  vi. 
ante  ;  sees.  153,  157, 161  et  seq.  In  the  case 
of  Cit.  Sav.  &  Loan  Assoc,  of  Cleveland  v. 
Topeka,  20  Wall.  655  (1874),  it  was  held 
to  be  beyond  the  legislative  competency 
to  authorize  municipalities  to  aid  enter- 
prises essentially  piivate  ;  that  taxes  can 
be  levied  only  for  public  purposes.  The 
opinion  of  Miller,  J.,  is  the  ablest  and 
most  satisfactory  discussion  of  the  subject 
to  be  found  in  the  books.  See  Parkers- 
burg  w.  Brown,  106  U.  S.  487,  501  ;  Cole 
V.  La  Grange,  113  U.  S.  1  ;  Lowell  v.  Bos- 
ton, 111  Mass.  454. 

The  expression  "public  purpose"  or 
"public  use"  is  not  to  be  taken  in  any 
narrow  sense,  but  as  distinguished  from 
private  purpose  or  uses  ;  and  therefore  the 
Supreme  Court  of  Wisconsin  has  properly 
held  that,  in  the  absence  of  special  consti- 
tutional restriction,  the  legislature  may 
authorize  a  town  or  other  municipality  to 
levy  taxes  therein  for  public  purposes  not 
strictly  of  a  municipal  character,  but  from 
which  the  pubUc  have  received  or  will  re- 
ceive some  direct  advantage  ;  or  where  the 
tax  is  to  be  expended  in  defraying  the  ex- 
penses of  the  government,  or  in  promoting 
the  peace,  good  order,  and  welfare  of  so- 
ciety, or  in  paying  claims  founded  upon 
natural  justice  and  equity,  or  upon  grati- 
tude for  public  services  or  expenditures, 
or  in  discharging  the  obligations  of  charity 
and  humanity.  See  interesting  views  on 
this  subject  by  Folger,  J.,  in  Weismer 
r.  Douglas,  64  N.  Y.  91  (1876)  ;  s.  c.  21 
Am.  Rep.  586,  and  by  Appleton,  C.  J.,  iu 
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cally,  the  taxpayer  is  compensated  for  the  taxes  he  pays  in  the 
protection  afforded  to  him  and  his  property  by  the  government  which 
imposes  the  tax ;  but  the  substantial  foundation  of  the  power  is 
political,  civil,  or  governmental  necessity,  and  taxes  are  largely,  if 
not  wholly,  as  Mr.  MiU  insists,  sacrifices  for  the  public  good, 
"  equality  of  sacrifice  "  being  the  rule  dictated  by  justice.^  Equality, 
indeed,  so  far  as  practicable,  is  inherent  in  the  very  idea  of  a  tax,  as 
distinguished  from  arbitrary  exaction,  and  in  many  of  the  States  is 
enjoined,  as  we  shall  presently  perceive,  by  constitutional  provision. 


§   737   (588).    Elements  of   Public  Use   and  of   Apportionment.  — 

Whatever  limitations  exist  upon  the  legislative  authority  to  wield, 
in  its  full  scope,  the  taxing  power  of  the  State  at  its  will,  must  be 
sought  in  the  nature  of  the  power  itself,  as  thus  briefly  explained, 
and  in  express  or  implied  restrictions  of  the  National  and  State 
Constitutions.^     Taxation  implies,  as  we  have  seen,  an  imposition 


Brewer  Brick  Co.  v.  Brewer,  62  Me.  62 
(1873)  ;  s.  c.  16  Am.  Rep.  395;  State  v. 
Tappan  T.  Clerk,  29  Wis.  664  ;  ante,  sees. 
75,  544  ;  Eureka  Basin  W.  &  M.  Co.,  In 
re,  96  N.  Y.  42  ;  English  v.  People,  96 
111.  566  ;  Desty  Taxation,  sec.  i.  p.  1, 
sec.  viii.  p.  14.  Mr.  Hare  (1  Am.  Const. 
Law,  278-»287)  discusses  the  question  what 
constitutes  a  X)ublic  use  or  purpose. 

The  act  of  the  legislature  of  Georgia, 
authorizing  the  levy  and  collection  of  a 
tax  to  compensate  lot-owners  in  a  certain 
town  for  damages  sustained  by  the  re- 
moval of  the  county  seat  to  another  town, 
was  held  valid  and  constitutional.  Wil- 
kinson V.  Cheatham,  43  Ga.  258  (1871)  ; 
Cooley  Const.  Lim.  chap.  xiv.  487  ct  scq. 
Where  the  legislature  authorized  the  city 
of  Charleston  to  issue  its  bonds  and  lend 
them  to  persons  desiring  to  rebuild  in  the 
district  destroyed  by  the  great  fire  in  1866, 
it  was  held  that,  as  authority  to  issue 
bonds  necessarily  involved  the  power  to 
levy  taxes  to  pay  them,  and  as  the  taxing 
power  of  the  legislature  could  only  be  ex- 
ercised under  the  Constitution  of  that 
State  for  a  public  purpose,  and  as  the  ob- 
ject named  was  private  and  not  public,  the 
act  of  the  legislature  was  unconstitutional 
and  the  bonds  void.  Feldman  v.  Charles- 
ton, 23  S.  C.  57.  Boston  fire.  See  ante, 
Bec.'159,  note ;  post,  sec.  746,  note. 

1  Mill  Political  Economy,  vol.  ii.  pp. 
370,  372  ;  Warreu  v.  Henly,  31  Iowa,  31 ; 


s.  c.  West.  Jurist,  vol.  v.  p.  101,  opinion 
of  Beck,  J. 

2  Subject  to  constitutional  restrictions, 
it  is  within  the  power  of  the  legislature  of 
a  State  to  ascertain  the  public  burdens  to 
be  borne  and  the  persons  or  classes  of  per- 
sons who  ought  to  bear  them,  and  its  deter- 
mination, within  the  limits  of  the  Consti- 
tution, is  not  judicially  reviewable.  Ante, 
sees.  70,  71,  74,  75,  77,  and  the  author- 
ities there  cited;  People  v.  Brooklyn,  4 
N.  Y.  419  (1851) ;  followed  in  Brewster  v. 
Syracuse,  19  N.  Y.  116,  118  (1859)  ;  in 
Sun  Mut.  Ins.  Co.  v.  New  York,  8  N.  Y. 
241,  251  ;  in  Guilford  v.  Chenango  Co. 
Sup.,  13  N.  Y.  143  ;  People  v.  Dayton,  55 
N.  Y.  367,  389  (1874)  ;  in  Litchfield  v. 
Vernon,  41  N.  Y.  123  (1869) ;  and  in 
Scovill  V.  Cleveland,  1  Ohio  St.  126,  135 
(1853);  Warren  v.  Henly,  31  Iowa,  31, 
per  Beck,  J.  ;  Veazie  Bank  v.  Fenno,  8 
Wall.  533  ;  Weston  v.  Charleston  Council, 
2  Pet.  449  ;  Carroll  v.  Perry,  4  McLean, 
25  ;  Lane  County  v.  Oregon,  7  Wall.  71  ; 
Kirby  v.  Shaw,  19  Pa.  St.  258  ;  Pitts- 
burgh.  Ft.  W.  &  C.  Ry.  Co.  v.  Common- 
wealth, 66  Pa.  St.  73  ;  Hanna  r.  Allen 
Co.  Comm'rs,  8  Blackf  (Ind.)  352  ;  State 
V.  Newark,  26  N.  J.  L.  515  ;  Talman  v. 
Butler  County,  12  Iowa,  531  ;  State  v. 
Stephens,  4  Tex.  137  ;  Young  v.  Hall,  9 
Nev.  212 ;  Williams  v.  Cammack,  27 
Miss.  209 ;  De  Pauw  w.  New  Albany,  22 
Ind.  204  (1864)  ;  No.  Mo.  R.  R.  Co.  v. 
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for  a  public  use ;  and  it  also  implies  that  the  imposition  shall  be 
upon  some  system  of  apportionment,  so  as  to  secure  uniformity 
among  those  who  are,  or  ought  to  be,  subject  to  the  particular  tax  or 
assessment ;  ^  and  hence  we  may  readily  conceive  of  acts  of  the  legis- 
lature demanding  sacrifices  of  citizens  which  could  not  be  sustained 
as  legitimate  exercises  of  the  taxing  power,  although  no  specific 
provision  of  the  Constitution  should  be  infringed.  But  where  the 
imposition  is  properly  a  tax,  and  no  specific  or  express  constitutional 
limitation  exists,  the  power  of  the  legislature  is  supreme,  and  with- 
out any  theoretical  bounds.  "  If  the  right  to  impose  a  tax  exists," 
says  the  Supreme  Court  of  the  United  States,^  "  it  is  a  right  which, 
in  its  nature,  acknowledges  no  limit ; "  and  the  reason  is,  that  the 
needs  of  the  public  or  of  the  government  can  ordinarily  have  no 
bounds  set  to  them.  Unless,  therefore,  there  is  some  limit  fixed  in 
the  Constitution,  the  State  may  tax  the  property  within  the  State  to 
its  full  value  ;  in  other  words,  it  has  unlimited  power  over  the  rate 


Maguire,  49  Mo.  490  (1872).  Compare 
"Weismer  v.  Douglas,  64  N.  Y.  91  (1876). 

"  I  admit  that  the  power  to  tax  is  un- 
bounded by  an  express  limit  in  the  Consti- 
tutiou  "  of  Pciinsylvania ;  "but  never- 
theless taxation  is  bounded  in  its  exercise 
by  its  own  nature,  essential  characteris- 
tics, and  purpose."  Per  Agneir,  J,,  in 
Washington  Av.,  69  Pa.  St.  352,  363  ; 
Erie  V.  Reed's  Ex.,  113  Pa.  St.  468. 

The  legislature,  in  the  exercise  of  the 
taxing  power,  may  impose  a  tax  to  build  a 
bridge,  or  to  pay  debts  incurred  for  one 
already  constructed,  for  the  public  accom- 
modation ;  and  the  legislature  (in  the 
absence  of  constitutional  restriction  upon 
its  power)  may  define  how  large  that  local 
community  shall  be  that  is  made  subject 
to  the  tax,  whether  the  State,  or  a  county, 
or  a  city,  or  one  or  more  of  its  wards. 
Shaw  V.  Dennis,  10  111.  416  ;  Philadelphia 
r.  Field,  58  Pa.  St.  320,  referred  to,  ante, 
sec.  74.  If  there  be  no  special  restriction 
on  the  legislature,  it  may  create  taxing 
districts  without  reference  to  existing  civil 
or  political  districts.  Shelby  County 
Judge  V.  Shelby  R.  R.  Co.,  5  Bush  (Ky.), 
225 ;  ante,  chap.  iv.  passim.  Authority 
to  tax  property  outside  of  corporate  limits, 
to  pay  bonds  issued  in  aid  of  a  railroad, 
sustained.  Langhome  v.  Robinson,  20 
Gratt.  661  (1871).  See,  also,  Waterville 
V.  County,  59  Me.  80  (1871).  But  in 
Wells  V.  Weston,  22  Mo.  384  (1856),  fol- 


lowed in  Cameron  r.  Stephenson,  69  Mo. 
372,  it  was  held  that  the  legislature  can- 
not constitutionally  authorize  a  municipal 
corporation  to  tax,  for  its  own  local  pur- 
poses, lands  lying  beyond  the  limits  of 
the  corporation.  In  St.  Charles  v.  Xolle, 
51  Mo.  122  (1872),  Adams,  J.,  arguendo, 
approves  Wells  v.  Weston,  and  admits 
that  it  is  inconsistent  with  Langhome 
V.  Robinson,  supra.  Although  the  act 
authorizing  the  issue  of  municipal  bonds 
provided  for  the  levy  of  a  special  tax  on 
all  the  real  estate  within  the  municipal 
township  making  the  subscription,  still  it 
is  competent  for  the  legislature,  after  the 
issue  of  the  bonds,  to  amend  the  act  and 
provide  that  the  levy  for  that  purpose 
shall  be  made  on  personal  as  tcell  as  real 
property,  and  a  niandarmts  will  issue  in  the 
proper  case,  on  the  relation  of  the  bond 
creditor,  commanding  the  levy  to  be  made 
on  both  classes  of  property.  Cape  Girar- 
deau Co.  Court  I'.  Hill,  118  U.  S.  68; 
infra,  chap.  xx. 

1  1  Hare  Am.  Const.  Law,  303,  310  ; 
1  Desty  Taxation,  sec.  10,  p.  28,  and 
cases.     Infra,  sec.  761. 

2  Weston  V.  Charleston  Council,  2  Pet. 
449  ;  McCulloch  v.  Maryland,  4  Wheat, 
316,  431  ;  Hanson  v.  Vernon,  27  Iowa, 
28,  49  ;  Meriwether  v.  Garrett,  102  F.  S. 
472,  noted  more  fully  ante,  chap.  rii.  ; 
Munday  v.  Rahway,  43  N.  J.  L.  338. 
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of  taxation  and  the  objects  (the  property,  persons,  or  things  subject 
to  be  taxed)  of  taxation. 

§  738  (589).  Taxation  and  Eminent  Domain  discriminated.  — 
The  power  of  taxation  and  the  power  of  eminent  domain,  subject  to 
both  of  which  all  private  property  is  held,  although  they  both  origi- 
nate in  political  necessity,  are  in  their  nature  materially  different. 
For  taxes  paid,  or  money  exacted  under  the  taxing  power,  no  direct 
specific  compensation  is  made ;  but  where  property  is  taken  under 
the  right  of  eminent  domain,  this  can  be  done,  as  we  have  already 
seen,  only  to  the  limited  extent  required  by  the  particular  object  or 
enterprise  in  favor  of  which  it  is  exercised,  and  then  only  on  the 
condition  of  making  to  the  owner  direct  and  full  compensation  in 
money  for  the  particular  and  unequal  sacrifice  which  he  would 
otherwise  be  obliged  to  make  for  the  public  benefit.  Most  of  the 
courts  have  concurred  in  the  view  that  the  usual  constitutional  pro- 
vision prohibiting  the  taking  of  private  property  for  public  use  with- 
out compensation,  is  a  limitation  on  the  exercise  by  the  State  of  the 
right  of  eminent  domain,  and  not  a  limitation  on  the  taxing  power.^ 

§  739  (590).  Municipal  Authority  to  levy  Taxes.  —  In  the  gen- 
eral power  of  the  legislature,  as  well  as  in  its  power  to  create  muni- 
cipal corporations,^  may  be  found  the  right  to  authorize  them,  when 
created,  to  impose  or  levy  local  rates,  taxes,  and  assessments  upon  their 
inhabitants,  and  upon  all  property  within  the  limits  of  the  designated 
taxing  district,  which  is  ordinarily  co-extensive  with  the  territorial 
limits  of  the  municipality.^     Indeed,  it  is  one  of  the  distinguishing 

1  People  V.  Brooklyn,  4  N.  Y.  419  1  (1847)  ;  Smith  v.  Aberdeen,  2.'»  Miss. 
(1851).  The  difference  between  taxation  458;  Washington  v.  State,  13  Ark.  752; 
ami  erninent  domain  is  here  discriminated  Goddin  v.  Crump,  8  Leigh  (Va. ),  120; 
with  great  clearness  and  precision  in  the  Bull  v.  Read,  13  Gratt.  78,  98  (1855) ; 
learned  opinion  of  Mr.  Justice  Ruggl.es,  Thompson  v.  Floyd,  2  Jones  L.  (N.  C.)  313, 
Adhered  to  and  followed  :  Litchfield  v.  316  ;  Wilmington  v.  Roby,  8  Ired.  L. 
Vernon,  41  N.  Y.  12  (1869.  See,  also,  (N.  C.)  250(1848);  Caldwell  i-.  Burke 
Oilman  v.  Sheboygan,  2  Black  (U.  S.),  Co.  Jus.,  4  Jones  Eq.  (N.  C.)  323  ;  Taylor 
510  (1862)  ;  Moale  v.  Baltimore  (opening  v.  Newberne  Comm'rs,  2  Jones  Eq.  141  ; 
street),  5  Md.  314  (1854)  ;  ante,  chap.  Alexanders.  Bnltimore,  5  Gill  (Md.),  383 
xvi.  on  Eminent  Domain  ;  Hanson  v.  393  (1847),  per  Martin,  J.  ;  Burgess  v. 
Vernon,  27  Iowa,  28,  54,  (1869)  ;  Stewart  Pue,  2  Gill,  11;  s.  c.  Ih.  254  (1844);  State 
V.  Polk  Co.,  30  Iowa,  9  ;  Williams  v.  De-  v.  Noycs,  30  N.  H.  279  ;  Chenney  v.  Hoc- 
troit,  2  Mich.  565  ;  People  v.  Salem,  20  ser,  9  B.  Mon.  (Ky.)  330  ;  Slack  v.  Mays- 
Mich.  477  ;  No.  Ind.  R.  R.  Co.  v.  Con-  ville&  Lex.  R.  R.  Co.,  13  B.  Mon.  1;  Brad- 
nelly,  10  Ohio  St.  165  ;  1  Desty  Taxation,  ley  v.  McAtee,  7  Bush,  667;  76.599;  Mfuion 
sec.  11,  p.  31,  and  cases  ;  1  Hare  Am.  Int.  &c.  v.  Chandler,  6  Ala.  899  ;  State  v. 
Const".  Law,  332.     Ante,  sec.  735,  note.  Estabrook,  lb.  653  ;  Battle   v.  Mobile,  9 

'  Ante,  sees.  21,  37.  Ala.  234  ;  Osborne  v.  Mobile,  44  Ala.  493; 

'  Hope  r.Deaderick,  8  Humph.  (Tenn.)  Hurford   v.  Omaha,  4  Neb.  336  (1876); 
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features  of  our  municipal  institutions  that  local  rates  shall  be  locally 
imposed  by  those  who  have  to  pay  them  or  bear  their  burden  ;  and 
this  power,  from  very  early  periods,  has,  in  the  different  States,  been 
constantly  delegated  to,  and  exercised  by,  the  local  authorities.^ 

§  740.  Same  subject.  —  In  the  absence  of  special  constitutional 
restriction,  the  legislature  may  confer  the  taxing  paivcr  tipon  muni- 
cipalities in  such  measure  as  it  deems  expedient,  —  in  other  words, 
with  such  limitations  as  it  sees  fit,  as  to  the  rate  of  taxation,  the  pub- 
lic purposes  for  which  it  is  authorized,  and  the  objects  (the  persons 
and  property)  which  shall  be  subjected  to  taxation ;  but  it  cannot,  of 
course,  confer  any  greater  power  than  the  State  itseK  possesses,  and 
it  must  observe  the  restrictions  and  limitations  of  the  organic  law.'** 


People  V.  Kelsey,  3i  Cal.  470  ;  Harrison 
V.  Vicksbuig,  11  Miss.  5S1  ;  Shreveport  v. 
Jones,  26  La.  An.  708  (1874);  Butler's 
Appeal,  73  Pa.  St.  448 ;  Kinney  v.  Zim- 
pleinan,  36  Tex.  554  ;  St.  Louis  v. 
Laughlin,  49  Mo.  559  ;  People  v.  Hurl- 
but,  24  Mich.  44  ;  Steward  v.  Jefferson,  3 
Harr.  (Del.)  335  ;  Stein  p.  Mobile,  24  Ala. 
591  ;  Desty  Taxation,  sec.  98,  p.  472-479, 
cites  other  cases.  Taxes  on  the  same 
species  of  property  should  be  equal,  and 
assessed  according  to  the  value  of  the 
property  taxed.  When  a  tax  is  levied  by 
a  municipal  corporation,  it  must  be  levied 
on  all  the  taxable  property  within  its 
limits,  according  to  its  Talue,  and  not' 
upon  the  property  of  a  few  only.  Mobile 
V.  Dargan,  45  Ala.  310  (1871)  ;  Mobile  v. 
Royal  St.  R.  R.  Co.,  45  Ala.  322  (1871)  ; 
Lebanon  v.  Ohio  &  Miss.  R.  R.  Co.,  77 
III.  539  (1875)  ;  Turner  v.  Omaha,  6  Neb. 
54  (1877)  ;  supra,  sec.  737,  note.  As  to 
the  right  of  a  city  council  to  change  the 
appraisement  adopted  under  the  power  of 
equalization,  see  Jones  v.  Columbus,  62 
Ind.  422 ;  Delphi  v.  Bowen,  61  Ind.  29. 

"  The  State  has  an  nndoubted  power 
to  tax  persons  and  proj)erty  within  its 
limits,  and  it  may  delegate  such  power  to 
a  civil  corporation,  so  far  as  it  may  be 
necessary  for  the  good  government  of  the 
corporation."  Harrison  v.  Vicksburg,  3 
Sm.  &  Marsh.  (11  Miss.)  581,  per  Sharkey, 
C.  J.  ;  Smith  v.  Aberdeen,  25  Miss.  458. 
Supra,  sec.  735,  note.  Improvements 
made  by  a  lessee  upon  land  owned  and 
leased  by  the  municipality  are,    for  the 


purposes  of  taxation,  his  property.  San 
Francisco  v.  McGinn,  67  CaL  110.  A 
building  erected  by  a  lessee  upon  land 
o.vned  by  a  church,  whose  property  is 
exempt  from  taxation,  is  taxable  as  real 
estate.  Russell  v.  New  Haven,  51  Conn. 
259. 

^  Caldwell  v.  Burke  Co.  Jus.,  4  Jones 
Eq.  (N.  C.)  323  (1858),  per  Euffin,  J., 
quoted  ante,  sec.  9,  note;  Burgess  v.  Pue, 
above  cited  ;  Perry  v.  Rockdale,  62  Tex. 
i57,  quoting  text.  In  cases  which  have 
appeared  as  this  work  is  going  through  the 
press  the  Supreme  Court  of  Indiana  has 
asserted  the  constitutional  right  of  local 
government  in  that  State  with  decisive- 
ness and  vigor.  State,  ex  rel.  Jameson 
V.  Denny,  118  Ind.  382  ;  Evansville  v. 
State,  Ih.  426  ;  State,  ex  rel.  Holt  17. 
Denny,  /i. -449;  ante,  sec.  58  a. 

2  Alexander  v.  Baltimore,  5  Gill  (Md.), 
383,  393  (1S47),  ver  Martin,  J.  ;  Primm 
V.  Belleville,  59  IlL  142  (1372)  ;  No.  Mo. 
R.  R.  Co.  17.  Maguire,  49  Mo.  490,  500  ; 
Erie  v.  Reed's  Ex.,  113  Pa.  St.  468  ; 
Reineman  r.  Gov.,  C.  &  B.  H.  R.  R.  Co., 
7  Neb.  310  ;  Ex  parte  Montgomery,  64 
Ala.  463  ;  and  see  Weightman  v.  Clark, 
103  U.  S.  256  ;  post,  sec.  773.  Taxes 
levied  by  municipal  corporations,  which 
are  for  this  purpose  instruments  of  the 
State,  are  in  legal  effect  levied  by  the 
State.  The  lien  for  such  taxes  is  of  equal 
rank  with  that  for  taxes  levied  by  the 
State.  Justice  v.  Logansport,  101  Ind. 
326  ;  post,  sec.  821. 

"The  State  cannot  authorize  a  muni- 
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§  741.  Same  subject.  Authority  may  be  implied.  —  The  legisltt' 
five  branch  of  the  government  has  the  exchisive  power  of  taxation,  but 
may  delegate  it,  as  above  stated,  to  municipal  corporations.^  When 
such  corporations  are  created,  the  power  of  taxation,  though  generally 
conferred  in  express  terms,  may  be  held  to  exist  by  necessary  or  fair 
intendment.  When,  for  example,  such  corporations  have,  in  order 
to  execute  a  public  work,  been  vested  with  authority  to  borrow 
money  or  incur  an  obligation,  they  have,  unless  the  contrary  appears, 


cipal  corporation  to  impose  a  tax  which 
she  herself  would  have  no  right  to  levy." 
O'Donnell  v.  Bailey,  24  Miss.  386  (1852) ; 
Nashville  v.  Thomas,  5  Coldw.  (Tenn.) 
600  ;  Union  Bank  of  Tenn.  v.  State,  9 
Yerg.  (Tenn.)  490;  Memphis ».  Hernando 
Ins.  Co.,  6  Baxter,  527  ;  1  Desty,  Taxa- 
tion, pp.   479,   481. 

The  legislature,  in  providing  for  a  local 
improvement,  cannot  charge  the  property 
holders  affected  by  the  improvement  by  a 
course  of  proceedings  unknown  to  the  com- 
mon law,  and  differing  from  that  provided 
by  the  city  charter  for  cases  of  like  nature. 
Granger  v.  Buffalo,  6  Abb.  (N.  Y.)  N. 
Cas.  238. 

A  cit;/  corporation  cannot  tax  a  bank 
wholly  owned  by  the  State,  though  there  be 
no  express  provision  exempting  the  prop- 
erty of  the  bank  from  taxation.  Nashville 
V.  Bank  of  Tenn.,  1  Swan  (Tenn.),  269. 
Nor  can  it  tax,  without  express  statute 
authority,  the  j)ublic  property  of  a  county 
situate  within  the  limits  of  the  municipal- 
ity. Piper  V.  Singer,  4  Serg.  &  R.  (Pa.) 
354  ;  Nashville  v.  Bank  of  Tenn.,  1  Swan 
(Tenn.),  269;  Worcester  County  v.  Worces- 
ter, 116  Mass.  193.  It  is  a  general  propo- 
sition that  public  property,  whether  belong- 
ing to  the  United  States,  to  the  State,  or 
to  any  of  its  civil  or  municipal  divisions,  is 
not  taxable.  Mr.  Desty,  chap.  iii.  pp. 
84-49,  collects  the  cases  on  this  subject. 
Construction  of  special  constitutional  pro- 
vision requiring  the  legislature  to  restrict 
the  power  of  taxation  of  incorporated 
towns  and  cities.  Ante,  sec.  50.  If  not 
specially  restricted  in  the  Constitution, 
the  legislature  may  authorize  municipali- 
ties to  levy  and  collect  taxes  in  a  mode 
different  from  that  provided  for  State  and 
county  taxes.  State  v.  Blundell,  24  N.  J. 
L.  402.  When  riglits  of  creditors  are  not 
infringed,  the  legislature  may  change  the 


power  of  taxation  delegated  to  municipal 
corporations.  Richmond  v.  Rich.  &  D. 
R.  11.  Co.,  21  Gratt.  604.  A  constitutional 
restriction  that  all  taxes  shall  be  levied  by 
general  laws  does  not  repeal  the  provisions 
of  municipal  charters  authorizing  taxation. 
Kansas  City  v.  Johnson,  78  Mo.  661  ; 
ante,  sees.  86,  87  ;  infra,  sees.  770-773. 
The  Constitution  of  Virginia  does  not 
authorize  the  county  authorities  to  assess 
property  for  taxation  and  levy  taxes  upon 
it  independent  of  the  action  of  the  legisla- 
ture, and  under  the  legislation  of  the 
State  the  county  authorities  can  only  levy 
a  tax  upon  such  property  as  by  law  is  as- 
sessed with  State  taxes  in  the  county  ; 
they  cannot  levy  a  tax  on  the  real  estate 
of  railroads  in  the  county,  either  for 
county,  township,  school,  or  road  pur- 
poses. Va.  &  Tenn.  R.  R.  Co.  v.  Wash- 
ington County,  30  Gratt.  (Va.)  471.  A 
statute  requiring  a  city  council  to  pass 
within  the  first  quarter  of  each  year  an 
ordinance  in  which  they  may  appropriate 
money  to  defray  necessary  expenses  and 
liabilities,  is  mandatory  ;  it  is  the  duty  of 
such  council  to  make  the  needful  appro- 
priations. Cairo  v.  Campbell,  116  111. 
305.  Under  the  General  Incorporation 
Act  of  Illiiiois  there  must  firet  be  passed 
an  act  making  appropriations,  and  after  it 
has  been  published  and  has  become  final, 
there  must  be  passed  an  ordinance  levying 
the  amount  of  the  appropriations  upon  the 
taxable  property  ;  the  appropriation  and 
levy  of  taxes  cannot  be  made  by  the  same 
ordinance.  People  v.  Peoria,  D.  &  E.  R. 
R.  Co.,  116  111.  410. 

^  A  municipal  corporation  has  no  pow- 
er to  levy  taxes  except  under  express  au- 
thority or  necessary  implication.  State  v. 
Maysville,  12  S.  C.  76 ;  Meriwether  v. 
Garrett,  102  U.  S.  472  ;  ante,  chap.  viii.  ; 
post,  sees.  741,  763  et  seq.,  769. 
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the  power  to  levy  a  tax  to  raise  revenue  wherewith  to  pay  the 
money  or  discharge  the  obligation,  without  any  special  mention  that 
such  power  is  granted.^  A  limitation  imposed  by  statute  upon  mu- 
nicipal corporations,  restraining  them  from  creating  any  indebtedness 
without  providing  at  the  same  time  for  the  payment  of  principal  and 
interest,  was  held  not  to  control  a  subsequent  statute,  which,  with- 
out prescribing  such  limitation,  authorizes  them  to  incur  a  special 
obligation.^ 

§  742.  Federal  Limitations  on  the  Taxing  Power.  —  The  prohibition 

upon  the  States  to  pass  laws  impairiiif/  the  obligation  of  contracts  is  a 
limitation  upon  the  taxing  power  of  the  State,  as  well  as  upon  its  other 
legislative  powers ;  and  it  disables  a  city,  when  it  borrows  money 
and  issues  an  absolute  promise  to  repay  it,  from  passing  an  ordi- 
nance directing  its  officere  to  retain  the  amount  of  a  tax  levied  by 
the  city  upon  such  debt,  out  of  the  interest  thereon  as  the  same  falls 
due.3 

§  743  (591).  Same  subject. — The  power  of  the  States  and  of  their 
municipalities  to  levy  taxes  is  subject  to  certain  other  express  and 
implied  restrictions  in  the  Federal  Constitution,  which  may  be  here 
briefly  mentioned.  Thus  States  cannot,  without  the  consent  of  Con- 
gress, lay  any  imposts  or  duties  on  imports  or  exports  except  what 
may  be  absolutely  necessary  for  executing  their  inspection  laws ; 
nor  can  they,  without  the  consent  of  Congress,  lay  any  duty  on 
tonnage,  as  they  are  expressly  prohibited  from  so  doing  by  the  Con- 

*  United  States  v.  New  Orleans,  98  (1877).  Miller  and  Hunt,  JJ.,  dissented, 
U.  S.  381.'  In  Illinois  it  is  held  that  the  on  the  ground  that  the  contract  was  made 
act  of  conferring  power  upon  a  municipal  subject  to  the  then  existing  power  of  tax- 
corporation  to  incur  a  liability,  by  inipli-  atiou  in  the  city,  which  entered  in  and 
cation  also  confers  the  power  to  levy  taxes  became  part  of  the  contract.  See  also 
to  discharge  it.  Peoria,  D.  &  E.  Ry.  Co.  Case  of  State  Tax  on  Foreign-held  Bonds, 
f.  Scott,  116  111.  401.  The  Supreme  Court  15  Wall.  300;  No.  Central  Ry.  Co.  v. 
of  the  United  States  has,  in  a  still  more  Jackson,  7  Wall.  262,  for  instances  of 
recent  case  than  the  one  in  that  court  taxing  powers  which  are  held  to  impair 
above  cited,  decided  that  a  power  to  bor-  the  obligation  of  contracts.  Desty,  Taxa- 
row  money  and  to  issue  bonds  therefor,  tion,  sec.  30,  pp.  136-141.  A  State  tax 
implies  the  power  to  levy  a  tax  for  the  pay-  upon  bonds  of  a  debtor  within  the  State 
ment  of  the  obligations  unless  the  contrary  held  by  a  person  outside  of  the  State,  is 
clearly  appears.  Ralls  Co.  Ct.  v.  United  unconstitutional,  though  secured  by  a 
States,  105  U.  S.  733  ;  ante,  chap.  xiv.  ;  mortgage  of  land  within  the  State .  Cleve- 
post,  sees.  763,  769.  land,  P.  &  A.  R.  R.  Co.  r.  Pennsylvania 

2  United   States  v.    New   Orleans,    98  (sub    nom.    State    Tax    on    Foreign-held 

U.  S.  381  ;  compare  Knox «.  Baton  Rouge,  Bonds),    15    Wall.    300    (1872).       Local 

36  La.   An.   427  ;  ante,  chapter  on  Con-  assessments  acts  held  not  to  be  in  conflict 

tracts.  with  the  14th  Amendment  to  the  Federal 

'  Murray  v.  Charleston,  96  U.  S.  432  Constitution.    Tost.  sec.  760  b. 
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stitution.^  Nor  does  the  power  of  taxation  by  the  States  extend  to 
the  instruments  of  the  Federal  government,  or  to  the  constitutional 
means  employed  by  Congress  to  carry  into  execution  the  powers 
conferred  in  the  Federal  Constitution. ^  Taxes  may  be  imposed  by 
a  State  on  all  sales  of  merchandise  or  property  made  within  the 
State,  whether  the  goods  sold  were  the  produce  of  the  State  imposing 
the  tax,  or  of  some  other  State,  provided  the  tax  imposed  is  uniform  j 
but  a  tax  discriminating  against  the  commodities  of  the  citizens  of 
the  other  States  of  the  Union  is  inconsistent  with  the  provisions 
of  the  Federal  Constitution,  and  a  law  imposing  such  a  tax  would  be 
unconstitutional  and  invalid.^  And  the  Supreme  Court  of  the 
United  States  has  expressly  decided  that  an  act  of  the  legislature  of 
Maryland,  levying  discriminating  taxes  against  non-residents  of  the 
State,  was  void  (reversing  the  judgment  of  the  Court  of  Appeals  of 
Maryland),  because  repugnant  to  the  provision  of  the  Federal 
Constitution  which  guarantees  to  the  citizens  of  each  State  all  the 
privileges  and  immunities  of  the  citizens  of  the  several  States.* 


1  See  ante,  sec.  103,  and  cases  cited  ; 
Desty  on  Taxation,  chap,  viii.,  where 
numerous  cases  are  cited. 

As  to  passenger  tax.  Smith  v.  Turner, 
7  How.  (U.  S.)  283  (1849)  ;  Craudall  v. 
Nevada,  6  Wall.  35  ;  Smith  v.  Marston, 
5  Tex.  426  ;  State  v.  Fullerton,  7  Rob. 
(La. )  210  (1844) ;  Rabassa  v.  New  Orleans, 
3  Mai-tin,  o.  s.  (La.)  218;  s.  c.  10  Am. 
Law  Reg.  N.  s.  July,  1871  ;  Norris  v. 
Boston,  4  Met.  (Mass.)  282;  ante,  sec. 
103,  note  ;  Reading  R.  R.  Co.  v.  Pennsyl- 
vania [sub  nom.  State  Freight  Tax),  15 
Wall.  232  ;  Same  v.  Same  (sub  nom.  State 
Tax  on  Railway  Gross  Receipts),  15  Wall. 
284.  The  United  States  Congress  may, 
as  the  local  legislature  of  the  District  of 
Columbia,  tax  different  classes  of  property 
situated  there,  at  different  rates.  Gibbons 
V.  District  of  Columbia,  116  U.  S.  404 
(sustaining  an  act  which  discriminated 
between  city  and  rural  lands),  citing 
Loughborough  v.  Blake,  5  Wheat.  318  ; 
Welch  V.  Cook,  97  U.  S.  541  ;  Mattingly 
V.  District  of  Columbia,  97  U.  S.  687. 

2  McCulloch  V.  Maryland,  4  Wheat. 
316,  424  ;  Weston  v.  Charleston,  2  Pet. 
(U.  S.)  449  (1829),  reversing  s.  c.  1  Har- 
per Eq.  (S.  C.)  340  ;  First  Nat.  Bank  of 
Louisville  v.  Commonwealth,  9  Wall.  353; 
Osbofn  V.  Bank  of  U.  S.,  9  Wheat.  738  ; 
Desty  Taxation,  sec.  20,  p.  67,  and  cases. 
The   Union  Pacific  R.  R.    Co.   and  the 


Central  Pacific  R.  R.  Co.  are  taxable  by 
the  States  in  respect  of  property  situate 
therein.  Union  Pac.  R.  R.  Co.  v.  Penis- 
ton,  18  Wall.  5  (1873);  Thomsons.  Union 
Pac.  R.  R.  Co.,  9  Wall.  579  ;  Union  Pac. 
R.  R.  Co.  V.  Lincoln  County,  1  Dillon 
C.  C.  R.  314  (1871);  post,  sec.  775  ;  State 
V.  Central  Pac.  R.  R.  Co.,  10  Nev.  47  ; 
People  V.  Central  Pac.  R.  R.  Co.,  43  Cal. 
398  (1872). 

8  Woodruff  V.  Parham,  8  Wall.  139  ; 
Hinson  v.  Lott,  lb.  151  ;  Ward  v.  Mary- 
land, 12  Wall.  418  (1870),  j9er  Clifford,  J.; 
Osborne  v.  Mobile  (taxation  of  Express 
Co.)  16  Wall.  479  (1872)  ;  Welton  v.  Mis- 
souri, 91  U.  S.  275  (1875)  ;  Reading  R.  R. 
Co.  V.  Pa.  (State  Freight  Tax),  15  WaU. 
232  ;  Wiley  v.  Parmer,  14  Ala.  627  ;  Pad- 
fie  Junction  v.  Dyer,  64  Iowa,  38  ;  Mar* 
shalltown  v.  Blum,  58  Iowa,  184  ;  post, 
sec.  775. 

*  Ward  V.  Maryland,  12  Wall.  418 
(1870)  (s.  c.  in  State  court.  Ward  v.  State, 
31  Md.  279)  ;  s.  p.  Guy  v.  Baltimore,  100 
U.  S.  434.  Giving  the  judgment  of  the 
court,  Clifford,  J.,  observed  :  "  Attempt 
will  not  be  made  to  define  the  words 
'privileges  and  immunities,'  or  to  specify 
the  rights  which  they  are  intended  to 
secure  and  protect,  beyond  what  may  be 
necessary  to  the  decision  of  the  case  before 
the  court.  Beyond  doubt  those  words  are 
words  of  very   comprehensive    meaning, 
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§  744.    Same  subject  —  The  legislature,  if  it  does  not  make  dis- 
criminations in  violation  of  the  State  Constitution,  may  authorize 


but  it  will  be  sufficient  to  say  that  the 
clause  plainly  and  unmistakably  secures 
and  protects  the  right  of  a  citizen  of  one 
State  to  pass  into  any  other  State  of  the 
Union  for  the  purpose  of  engaging  in 
lawful  commerce,  trade,  or  business,  with- 
out molestation ;  to  acquire  personal  prop- 
erty ;  to  take  and  hold  real  estate  ;  to 
maintain  actions  in  the  courts  of  the 
State  ;  and  to  be  exempt  from  any  higher 
taxes  or  excises  than  are  imposed  by  the 
State  upon  its  own  citizens.  Cooley  Const. 
Lim.  16  ;  Brown  v.  Maryland,  12  Wheat. 
449.  Comprehensive  as  the  power  of  the 
States  is  to  lay  and  coUect  taxes  and  ex- 
cises, it  is  nevertheless  clear,  in  the  judg- 
ment of  the  court,  that  the  power  cannot 
be  exercised  to  any  extent  in  a  manner 
forbidden  by  the  Constitution  ;  and  inas- 
much as  the  Constitution  provides  that 
the  citizens  of  each  State  shall  be  entitled 
to  all  privileges  and  immunities  of  citizens 
in  the  several  States,  it  follows  that  the 
defendant  might  lawfully  sell,  or  offer  or 
expose  for  sale,  within  the  district  de- 
scribed in  the  indictment,  any  goods  which 
the  permanent  residents  of  the  State  might 
sell,  or  offer  or  expose  for  sale,  in  that 
district,  without  being  subjected  to  any 
higher  tax  or  excise  than  that  exacted  by 
law  of  such  permanent  residents.  State  v. 
North,  27  Mo.  464  ;  Fire  Department  v, 
Wright,  3  E.  D.  Smith  (N.  Y.),  478  ;  Paul 
V.  Virginia,  8  Wall.  177."  Bradley,  J., 
regarded  the  act  of  the  Maryland  legisla- 
ture as  being  also  in  violation  of  the  com- 
merce clause  of  the  Constitution.  Ward  v. 
Maryland  was  distinguished  in  Osborne 
V.  Mobile,  16  Wall.  479  (1872),  where  a 
license-tax  upon  an  express  company  do- 
ing business  which  extended  beyond  the 
limits  of  the  State  was  sustained,  the  case 
being  regarded  as  falling  within  Wood- 
ruff V.  Parham,  supra.  Infra,  sec.  744, 
note.  In  a  later  case  the  court  say  :  "  An 
ordinance  of  Baltimore,  whereunder  vessels 
laden  with  the  pi-oducts  of  other  States  are 
required  to  pay,  for  the  use  of  the  public 
wharves  of  that  city,  fees  which  are  not 
exacted  from  vessels  landing  thereat  with 
the  products  of  Maryland,  is  in  conflict 
with  the  Constitution  of  the  United  States. 


Such  fees  so  exacted  must  be  regarded,  not 
as  a  compensation  for  the  use  of  the  city's 
property,  but  as  a  mere  expedient  or  de- 
vice to  foster  the  domestic  commerce  of 
Maryland,  by  means  of  unequal  and  op- 
pressive burdens  upon  the  industry  and 
business  of  other  States.  So  far  as  it  may 
be  necessary  to  protect  the  products  of 
other  States  and  countries  from  discrimina- 
tion by  reason  of  their  foreign  origin,  the 
power  of  the  national  government  over 
commerce  with  foreign  nations  and  among 
the  several  States  reaches  the  interior  of 
every  State  in  the  Union."  Guy  v.  Balti- 
more, 100  U.  S.  434.     Infra,  sec.  792. 

In  sustaining  the  validity  of  a  coi-pora- 
tion  tax  on  sales  of  produce  within  the 
limits  of  the  city  by  flat-boat  traders, 
Mr.  Chief  Justice  Sharkey  observes  :  "  The 
ordinance  imposed  no  tax  for  the  privi- 
lege of  introducing  the  article,  but  a  tax 
on  the  amount  of  sales.  The  power  of  a 
State  to  tax  the  merchandise  of  its  own 
citizens  has  never  been  questioned,  nor 
can  it  be.  When  a  citizen  of  Ohio  comes 
into  this  State,  and  makes  sales  of  his 
merchandise  here,  there  can  be  no  reason 
why  he  should  be  exempted  from  the  op- 
eration of  the  State  laws.  This  pasition, 
carried  to  its  utmost  extent,  would  defeat 
the  power  of  the  State  over  all  sales  of 
merchandise  within  its  territory  :  it  would 
only  be  necessary  for  the  merchant  to 
claim  a  residence  in  some  other  State,  and 
the  power  of  the  State  would  be  at  an 
end."  Harrison  v.  Yicksburg,  3  Sni.  & 
M.  (11  Miss.)  581,  586  (1844)  ;  Daniel  v. 
Richmond  Trs.,  78  Ky.  542  ;  Ex  parte, 
Taylor,  58  Miss.  478.  A  State  cannot  tax 
property  in  transit  to  another  State 
(Desty  on  Taxation,  sec.  19,  pp.  54-60  ; 
1  Hare  Am.  Const.  Law,  321),  or  inter- 
state commerce,  interstate  telegrams,  inter- 
state ferries,  and  interstate  sleeping  cars. 
1  Hare  Am.  Const.  Law,  271,  323,  482, 
where  the  cases  on  these  points  are  collect- 
ed. An  ordinance  of  Xew  Orleans  assess- 
ing a  tax  upon  i)ersons  owning  and  running 
tow-boats  to  and  from  the  Gulf  of  Mexico 
and  New  Orleans  held  not  to  be  a  tax 
upon  such  boats  as  property,  and  not  to 
be  a  tax  upon  the  income  derived  from  the 
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municipal  corporations  to  tax  transient  traders  or  itinerant  dealers 
and  peddlers ;  and  sucli  tax  is  not  in  violation  of  the  Constitution  of  the 
United  States,  although  the  property  be  brought  from  another  State, 
provided,  it  must  be  added,  it  does  not  unlawfully  discriminate  in 
favor  of  the  resident,  and  against  the  non-resident,  citizen.^  But 
State  laws  exacting  a  license  tax  from  commercial  travellers^ 
" drummers"  and  others,  or  imposing  local  burdens  upon  interstate 
commerce  by  taxing  occupations  directly  concerned  therein,  violate 
the  Federal  Constitution,  and  are  void.  They  are  burdens  on  such 
commerce,  and  therefore  regulations  of  it.^ 


business,  bnt  to  be  a  regiilation  of  com- 
merce, contrary  to  art.  i.  sec.  8,  of  the 
Constitution  of  the  United  States,  and 
hence  void.  Moran  v.  New  Orleans,  112 
U.  S.  69  (1884).  Taxation  of  steamboats 
owned  by  railway  company  imder  the 
Constitution  of  California,  see  California 
V.  Central  Pac.  R.  E.  Co.,  127  U.  S.  1 ; 
San  Francisco  v.  Same,  63  Cal.  467,  469. 
So  an  incorporated  village  has  no  power 
to  tax  property  in  transit  from  one  State 
to  another,  over  rivers  or  public  highways, 
even  if  detained  by  natural  causes.  Bur- 
lington Lumber  Co.  v.  Willetts,  118  111. 
559. 

1  Wynne  v.  Wright,  1  Dev.  &  B.  L. 
(N.  C.)  19  (1834)  ;  Cowles  v.  Brittain,  2 
Hawks  (N.  C),  204;  Wilmington  Com- 
m'rs  V.  Roby,  8  Ired.  L.  (N.  C.)  250 
(1848)  ;  Whitfield  v.  Longest,  6  Ired.  L. 
(N.  C.)  268  ;  Plymouth  Comm'rs  v.  Petti- 
john,  4  Dev.  (N.  C.)  591  ;  Corfield  v. 
Coryell,  4  Wash.  C.  C.  380  ;  State  v. 
Charleston  Council,  10  Rich.  L.  (S.  C.) 
240  (1857);  State  v.  Pinckney,  Ih.  474; 
Charleston  Council  v.  Ahrens,  4  Strob. 
(S.  C.)  241  ;  Keller  v.  State,  11  Md.  525 
(1857);  Ward  v.  Morris,  4  H.  &  McH. 
(Md.)  340;  Ward  v.  Maryland,  31  Md. 
279  ;  reversed,  Ward  v.  Mar}'land,  12 
Wall.  418  (1870)  ;  Oliver  v.  Washington 
Mills,  11  Allen  (Mass.),  268;  State  v. 
North,  27  Mo.  464 ;  Wiley  v.  Parmer,  14 
Ala.  627 ;  Wiggins  v.  Chicago,  68  111. 
372  (1873)  ;  Momll  v.  State,  38  Wis.  428 
(1S75) ;  Ex  parte  Thomas,  71  CaL  204  ; 
following  Welton  v.  Missouri,  91  TJ.  S.  275 
and  Webber  v.  Virginia,  103  U.  S.  344  ; 
Warrfen  Bor.  ».  Geer,  117  Pa.  St.  207  ; 
Burr  V.  Atlanta,  64  Ga.  225  ;  Marshall- 
town  V.  Blum,  58  Iowa,  184,  where  the 


ordinance  was  declared  to  be  a  regulation 
of  commerce  not  within  the  power  of  the 
State  to  enforce.  A  license  tax  is  not  void 
for  being  class  legislation,  making  unjust 
discriminations,  being  partial  and  oppres- 
sive in  its  operation,  or  as  being  inconsis- 
tent with  public  policy.  Cherokee  v. 
Fox,  34  Kan.  16.  An  ordinance,  which 
is  void  for  discriminating  against  citizens 
of  other  States,  will  not  be  made  valid  by 
the  fact  that  the  discrimination  is  also 
against  the  citizens  of  the  State  who  re- 
side outside  the  city.  Fecheimer  v.  Louis- 
ville, 84  Ky.  306. 

2  Robbins  v.  Shelby  Co.  TaxDist.  (Ten- 
nessee Drummer  Act),  120  U.  S.  489  ; 
Asher  v.  Texas  (Texas  Drummer  Act),  128 
U.  S.  129  (1888)  ;  Leloup  v.  Port  of  Mo- 
bile (license  tax  on  telegraph  companies), 
127  II.  S.  640.  Bradley,  J.,  Ib.^.  648, 
cites  the  numerous  cases  on  the  subject, 
denying,  if  not  overruling,  Osborne  v.  Mo- 
bile, 16  Wall.  479  ;  supra,  sec.  743,  note; 
Ratterman  v.  West.  Union  Tel.  Co.,  127 
U.  S.  411  ;  West.  Union  Tel.  Co.  v. 
Texas,  105  U.  S.  460.  The  validity  of 
the  Massachusetts  statute  imposing  an 
"  excise  tax  "  on  the  francliises  of  domes- 
tic and  foreign  telegraph  corporations  was 
sustained  as  an  excise  tax  as  to  domestic 
corporations,  and  also  as  to  foreign  corpo- 
rations doing  business  in  that  State. 
Commonwealth  v.  Hamilton  Manuf.  Co., 
12  Allen,  298  ;  Commonwealth  v.  Cary 
Improvement  Co.,  98  Mass.  19,  22  ;  Com- 
monwealth V.  Berkshire  Ins.  Co.,  98  Ma.ss. 
25  ;  Manufacturers'  Ins.  Co.  v.  Loud,  99 
Mass.  146  ;  Boston  Manuf.  Co.  v.  Com- 
monwealth, 144  Mass.  598.  See  on  this 
subject.  Western  Union  Tel.  Co.  v.  Afassa- 
chusetts,  125  U.  S.  530.     Qucnre,  whether 
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§  745.  Same  subject.  —  State  legislatures  have,  under  the  circum- 
stances shown  in  the  cases  cited,  been  held  to  have  the  jpovxr  to 
authorize  a  tax  on  all  foreign  corporations  to  whatever  extent  they 
may  in  their  discretion  choose  as  the  condition  upon  which  such 
corporations  shall  be  allowed  to  exercise  their  franchises  and  privi- 
leges in  such  States,  although  similar  local  corporations  are  not  sub- 
ject to  the  same  tax.^ 

§  746  (592).  Construction  of  Provision  of  State  Constitution  as 
to  Taxation  for  "  Corporate  Purposes  "  by  the  "  Corporate  Authori- 
ties "  of  Cities.  —  III  this  coanection  it  will  be  convenient  to  notice 
some  specific  State  constitutional  provisions  in  their  bearing  upon  the 
subject  of  taxation  and  local  assessments  by  municipal  corporations. 
The  late  Constitution  of  Illinois  contained  a  provision  that  "the  cor- 
porate authorities  of .  .  .  cities  .  .  .  may  be  vested  with  power  to 
assess  and  collect  taxes  for  corporate  purposes."  It  is  held  by  the 
Supreme  Court  of  the  State  that  this  provision  had  the  effect  to 
limit  taxation  by  municipalities  to  local  or  corporate  purposes ;  and 
also  to  restrict  the  legislature  from  sranting  the  right  of  local  or 


in  this  last  case  the  tax  was  regarded 
as  a  '*  property "  or  as  a  "  franchise  " 
tax. 

But  such  exemption  from  State  regulation 
does  not  prevent  the  States  from  taxing 
the  property  of  those  engaged  in  such  com- 
merce who  are  located  within  the  States,  as 
the  property  of  other  citizens  is  taxed. 
Leloup  V.  Port  of  Mobile,  127  U.  S.  649, 
per  Bradley,  J.;  "West.  Union  Tel.  Co.  v. 
Mass.  Atty.-Gen.,  125  U.  S.  530.  "  Hawk- 
ers and  Peddlers"  defined.  GraflPty  v. 
Eushville,  107  Ind.  502  ;  State  v.  Hodg- 
don,  41  Vt.  139.  A  ^^ drummer"  or 
*' commercial  traveller"  who  sells  from 
samples  goods  which  are  to  be  delivered 
by  his  principal,  is  not  a  "peddler" 
(Kansas  v.  Collins,  34  Kan.  434);  but  one 
who  sells  milk  from  house  to  house  has 
been  held  to  be  a  peddler.  Chicago  v.  Bar- 
tee,  100  111.  57. 

An  ordinance  of  a  city,  passed  nnder  a 
general  power  conferred  by  its  charter, 
which  exacts  a  license  for  selling  goods, 
and  fixes  one  rate  of  license  for  selling 
goods  which  are  within  the  corporate 
limits,  or  in  transitu  to  the  city,  and  an- 
other and  much  larger  license  for  sell- 
ing goods  which  are  not  in  the  city,  or 


in  transitu  to  it,  is  invalid,  because  it  is 
unjust,  unequal,  partial,  oppressive,  and 
in  restraint  of  trade.  Fmnk,  In  re,  52 
Cal.  606. 

1  Commonwealth  v.  Milton,  12  B.  Mon. 
(Ky.)  212  ;  Slaughter's  Case,  13  Gratt. 
(Va.)  767  ;  Tatem  v.  Wright,  3  Zabr.  (23 
N.  J.  L.)  429  ;  Paul  i-.  Virginia,  8  WalL 
168  (1868)  ;  Liverpool  Ins.  Co.  v.  Massa- 
chusetts, 1 0  Wall.  566  ;  Doyle  v.  Continen- 
tal In.s.  Co.,  94  U.  S.  535  ;  West.  Union 
Tel.  Co.  V.  Lieb,  76  111.  172  ;  Cincinnati 
Mut.  Health  Ass.  v.  Kosenthal,  55  111.  85; 
Ducat  r.  Chicago,  48  111.  172  ;  Walker  v. 
Springfield,  94  111.  364  ;  Leavenworth  v. 
Booth,  15  Kan.  627  (1875)  ;  Hughes  v. 
Cairo,  92  111.  339  ;  Ducat  v.  Chicago,  10 
Wall.  410  ;  Desty,  Taxation,  sec.  71,  p. 
343.  License  tax  upon  express  companies, 
held  not  to  be  a  tax  upon  interstate  com- 
merce. Osborne  r.  Mobile,  16  Wall.  479 
(1872)  ;  see  supra,  sec.  744,  note  ;  South- 
em  Exp.  Co.  V.  Mobile,  49  Ala.  404  (1873); 
Walker  v.  Springfield,  94  111.  364  ;  Desty, 
Taxation,  227.  As  to  telegraph  com- 
panies, see  Port  of  Mobile  r.  Leloup,  76 
Ala.  401 ;  supra,  sees.  698,  note,  744, 
note  ;  Desty,  Taxation,  226. 
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corporate  taxation  to  any  other  than  the  corporate  authorities  of  the 
municipality  or  place  to  be  taxed.  ^ 


*  Constitution  of  Illinois,  art.  ix.  sec. 
5  ;  Harward  v.  St.  Clair  &  M.  Levee  &  Dr. 
Co.,  51  lU.  130  ;  ante,  sec.  71  ;  Primm  v. 
Belleville,  59  111.  142  (1872).  Under  this 
provision  of  the  Constitution,  it  was  held 
that  a  city  could  not  be  compelled  to  in- 
cur debts  and  issue  its  bonds  without  the 
consent  of  the  corporate  authorities.  In 
the  case  of  Lincoln  Park,  the  commis- 
sioners were  created  by  the  legislature, 
were  not  under  the  control  of  the  corpora- 
tion, and  had  the  power  to  make  purchases 
of  lands  for  the  park  ;  and  to  pay  for  such 
purchases,  the  city  was  to  issue  to  them 
its  bonds.  The  court  held  that  they  were 
not  the  corporate  authorities  of  the  city, 
and  refused  a  mandamus  to  the  city  au- 
thorities to  issue  the  bonds.  People  v. 
Chicago,  51  111.  17  ;  s.  c.  2  Am.  Rep.  278; 
see  also,  Wetherell  v.  Devine,  116  111.  631. 
But  where  the  people  of  the  corporation 
accept  or  adopt  the  act,  and  thereby  make 
the  commissioners  corporate  authorities, 
they  may  be  vested  with  the  power  to 
assess  and  collect  taxes.  People  v.  Salo- 
mon, 51  111.  37.  See  also,  Harward  v.  St. 
Clair  &  M.  L.  &  Dr.  Co.,  supra;  Loving- 
ston  V.  Wider,  53  111.  302  ;  s.  p.  People  v. 
Canty,  55  111.  33  (1870)  ;  Wider  v.  East 
St.  Louis,  55  111.  133  ;  School  Trs.  v.  Peo- 
ple, 63  111.  299  (1872)  ;  Gage  v.  Graham, 
67  111.  144 ;  infra,  sees.  759,  776,  831, 
note  ;  Desty,  Taxation,  484,  collects  many 
of  the  cases  illustrating  what  is  a  "  cor- 
porate purpose."     A7ite,  sec.  72  et  seq. 

Cities  under  the  General  Incorporation 
Act,  prior  to  the  act  of  1871,  were  not 
restricted  as  to  the  amount  of  taxes  to  be 
raised  for  sewerage  in  any  fiscal  year. 
Hale  V.  People,  87  111.  72.  The  constitu- 
tional provision  relating  to  the  uniformity 
of  taxes  has  respect  to  the  laws  which  may 
be  passed  for  the  imposition  of  taxes,  and 
not  to  the  particular  working  of  the  laws. 
Spencer  v.  People,  68  111.  510  (1873). 
Murphy  v.  People,  120  111.  234.  A  license 
fee  imposed  upon  a  certain  business  or 
occupation  is  not  unconstitutional  if  the 
fees  are  uniform  as  to  all  persons  of  the 
same,  class,  as  here,  brokers,  in  a  city. 
Braun  v.  Chicago,  110  111.  186. 

In  the  case  of  The  Supervisors  of  Liv- 


ingston County  V.  Welder,  decided  bj'  the 
Supreme  Court  of  Illinois,  64  111.  427 
(1872)  ;  s.  c.  5  Chicago  Legal  News,  265,  it 
was  held  that  the  State  Reform  School 
was  a  State  institution,  and  not  a  county 
or  corporate  institution  ;  that  the  expense 
of  establishing  it  should  be  borne  by  all 
parts  of  the  State  equally  ;  that  an  act  of 
the  legislature  authoming  the  creation  of 
a  municipal  or  corporate  debt  in  order  to 
secure  its  location  or  erection  was  uncon- 
stitutional, because  such  a  debt  (involving 
the  necessity  of  a  resort  to  taxation  to  pay 
it)  is  not  created  for  a  "corporate  pur- 
pose "  within  the  meaning  of  the  consti- 
tutional provision  refeiTcd  to  in  the  text. 
And  in  Mather  v.  Ottawa,  114  111.  659, 
bonds  issued  to  aid  in  developing  the  nat- 
ural advantages  of  a  city  for  manufactur- 
ing purposes  were  held  void  as  not  being 
for  a  "  corporate  purpose."  For  the  same 
reason  the  same  court,  in  Will  Co.  Sup.  v. 
People,  110  111.  511,  held  invalid  taxation 
in  towns  and  counties-,  in  pursuance  of  a 
general  law  of  the  State,  for  building 
bridges,  maintaining  highways,  &c.,  in 
which  all  the  people  of  the  State  were  di- 
rectly interested.  See  and  compai'e  Burr 
V.  Carbondale,  76  111.  455,  holding  valid 
municipal  bonds  in  aid  of  the  Southern 
Illinois  University,  and  Merrick  v.  Am- 
herst, 12  Allen  (Mass.),  500,  where  the 
court  affirmed  the  power  of  the  legisla- 
ture under  the  Constitution  of  Massachu- 
setts to  authorize  the  town  of  Amherst  to 
raise  $50,000  for  the  Agricultural  College 
located  therein.  But  in  Jenkins  v.  Ando- 
ver,  103  Mass.  94,  a  statute  pennitting  a 
town  to  tax  itself  for  the  benefit  of  a  pri' 
vate  incorporated  academy  was  held  in- 
valid. See  Lowell  v.  Boston,  111  Mass. 
463  (1873),  as  to  validity  of  aid  to  owners 
of  land  in  Boston,  the  buildings  upon 
which  were  burned  in  the  great  fire  in  that 
city  of  November  9  and  10,  1872.  Jnic, 
sees.  158,  159,  736,  note  ;  Commercial 
Nat.  Bank  of  Cleveland  v.  lola,  2  Dillon 
C.  C.  353  (1873);  ante,  sees.  161-163; 
Page  r.  Graham,  57  111.  144  ;  State  V. 
Dodge  Co.  Comm'rs,  8  Neb.  129. 

Taxation  in  excess  of  constitutional  lim* 
itaticn  of  amount   of  indebtedness.     The 
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5  747.  Constitutional  Provisions  in  Arkansas  as  to  Taxation  and 
Assessment  construed.  —  The  Constitution  of  1868  of  Arkansas 
required  the  "  taxing  by  a  uniform  rule  of  all  property  according  to 
its  true  value  in  money ; "  and  that  "  the  General  Assembly  should 
provide  for  restricting  the  powers  of  taxation,  assessment,  &c.,  of 
cities  and  incorporated  vUlages  ; "  and  it  was  held  that  a  local  pav- 
ing assessment  according  to  frontage,  instead  of  the  value  of  the 
property,  was  void  for  want  of  the  uniformity  required  by  the  Con- 
stitution.^ A  prior  Constitution  provided  that  "  all  property  shall 
be  taxed  according  to  its  value,  the  manner  of  ascertaining  which 
to  be  as  the  General  Assembly  shall  direct,  making  the  same  equal 
and  uniform  throughout  the  State.  No  one  species  of  property  shall 
be  taxed  higher  than  another  species  of  property  of  equal  value. 
The  General  Assembly  shall  have  power  to  tax  merchants,  hawkers, 
peddlers,  and  privileges  in  such  manner  as  may  be  prescribed  by 
law."  Eespecting  the  effect  of  these  provisions,  the  Supreme  Court, 
after  reviewing  the  previous  adjudications,  which  were  not  in  all 
respects  uniform,  finally  decided  that  the  Constitution  did  not  pro- 
hibit the  legislature  "  from  authorizing  counties  and  incorporated 
tou-ns  to  impose  a  tax  upon  billiard  tables,  ten-pin  alleys,  taverns, 
groceries,  and  the  like,  for  municipal  purposes,  and  as  a  police  regu- 
lation for  the  preservation  of  good  order;  that  these  provisions  of 

Illinois  Constitntion,  art.  ix.  sec.  12,  de-  was  not  intended  to  authorize  a  city  to 
clares  that  no  "municipal  corporation  become  indebted  to  the  full  amount  of  the 
shall  be  allowed  to  become  indebted  in  any  five  per  cent  without  regard  to  the  limita- 
manner  or  for  any  purpose,  to  an  amount,  tions  of  its  charter  as  to  the  extent  of  its 
including  existing  indebtedness,  in  the  indebtedness."  Magruder,  J.,  East  St. 
aggregate  exceeding  five  per  cent  on  the  Louis  v.  People,  124  IIL  655.  A  constita- 
value  of  the  taxable  property  therein,  to  tional  amendment  requiring  municipal 
be  ascertained  by  the  last  assessment  for  corjwrations,  before  or  at  the  time  of  in- 
State  and  county  taxes  previous  to  the  curring  indebtedness  under  authority  of 
incurring  of  such  indebtedness."  Con-  law,  to  provide  for  an  annual  tax  sufficient 
stmction  of  this  provision.  See  Hale  v.  to  pay  the  interest  thereon  as  it  falls  due. 
People,  87  111.  72  ;  29  Central  Law  Jour,  and  to  discharge  the  principal  within 
346,  Nov.  1,  1889  ;  ante,  sees.  136,  1.36  a,  twenty  years,  held  to  repeal  the  provisions 
where  the  subject  is  fully  presented-  of  an  existing  city  charter,  which  prohib- 
•'  The  constitutional  provision  that  no  ited  a  city  from  levying  an  annual  tax 
municipal  corporation  shall  be  allowed  to  of  over  one  per  cent,  of  which  three  mills 
become  indebted  to  an  amount  exceeding  only  couM  be  levied  for  the  purpose  of 
five  per  cent  of  the  assessed  value  of  its  paying  interest,  &c.  (following  East  St. 
taxable  property,  is  a  limitation  upon  the  Louis  r.  Amy.  120  U.  S.  600).  East  St. 
power  of  the  legislature  to  authorize  cities  Louis  r.  People,  124  III.  655. 
of  the  State  to  contract  indebtedness  ;  i  Peay  r.  Little  Rock,  32  Ark.  31 
therefore  such  constitutional  provision  (1877).  The  court  seems  to  question  or 
eonld  not  operate  as  a  repeal  of  a  clause  in  reganl  as  inapplicable  the  prior  decisions 
a  city  charter,  which  prohibite<l  the  city  in  Washington  r.  State,  13  Ark.  752,  and 
from  contracting  an  indebtedness  in  excess  McGehee  v.  'Wathiaa  (levee  tax),  21  Ark. 
of  an  amount  less  than  five  per  cent ;  it  40. 
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the  Constitution  apply  to  State  revenue,  and  are  not  applicable  to 
taxes  levied  for  county  [and  city]  purposes."  ^ 

§  748  (593).  Same  subject.  In  Ohio.  —  The  Constitution  of  Ohio, 
in  substance,  requires  "  the  taxing  "  by  the  legislature  of  "  all  prop- 
erty^by  a  uniform  rule;"  but,  as  construed,  this  pro\i.:5ion  does  not 
necessarily  exclude  the  right  to  tax  that  which  is  not  jjroperty,  nor 
does  it  cover  the  whole  ground  included  within  the  scope  of  the 
taxing  power.2  An  "  assessment "  is  not  "  taxing,"  within  the  mean- 
ing of  the  Constitution ;  '^  nor  is  the  exacting  by  a  municipality  of 
money  for  granting  a  license  for  shows  and  exhibitions  a  "  taxing  of 
property,"  and  hence  such  exaction  is  not  unconstitutional.*  But 
although  this  constitutional  provision  does  not  apply  to  "assess- 
ments "  it  does  apply  to  "  all  taxes  either  for  State,  county,  town- 
ship, or  corporation  purposes ; "  and  it  deprives  the  legislature  of  the 
plenary  power  it  would  otherwise  have  over  the  subject  of  taxation, 
and  of  the  right  (which  it  would  otherwise  possess)  to  make  excep- 
tions and  exemptions.     All  property  must  be  taxed.^ 

§  749.  Same  subject.  In  Kansas.  —  In  Kansas  a  constitutional 
provision  which  requires  that  "  the  legislature  shall  provide  for  a  uni- 
form and  equal  rate  of  assessment  and  taxation  "  does  not  prohibit  it 
from  authorizing  municipalities  to  require  a  license  tax  from  foreign 
insurance  companies.* 

1  Washington  v.  State,  13  Ark.  752  *  Baker  v.  Cincinnati,  11  Ohio  St.  534, 
(1853).  Compare  Peay  v.  Little  Rock,  32  correcting  and  qualifying  report  in  Mays 
Ark.  31  (1877)  ;  decided  under  the  Con-  v.  Cincinnati,  1  Ohio  St.  268,  273.  See 
stitution  of  1868.  See  State  v.  Cassidy,  Peay  i;.  Little  Rock,  32  Ark.  31  (1877). 
22  Minn.  312  (1875);  s.  c.  21  Am.  Rep.  See  also  Ex  parte  Montgomery,  64  Ala. 
765  ;  Morrill  v.  State  (tax  on  peddlers  463  ;  infra,  sec.  753,  note, 
sustained),  38  Wis.  428  (1875)  ;  s.  c.  20  *  Zanesville  v.  Richards,  5  Ohio  St. 
Am.  Rep.  12.     Infra,  sec.  750,  589,  592  (1855),  per  Ranney,  C.  J.  ;  Hill 

2  Constitution  of  Ohio,  art.  xii.  sec.  2  ;  v.  Higdon,  lb.  243,  246.  A  similar  pro* 
Zanesville  r.  Richard.s,  5  Ohio  St.  589,  vision  in  the  Constitution  of  Indiana  was 
693  (1855)  ;  Baker  v.  Cincinnati,  11  held  not  to  prevent  the  legislature  from 
Ohio  St.  534,  5il,  per  GJwlson,  J.  ;  Exch.  making  exemptions  in  respect  to  municipa/ 
Bank  of  Columbus  v.  Hines,  3  Ohio  St.  taxation.  Hamilton  v.  Fort  Wayne,  40 
1  ;  Hill  V.  Higdon,  5  Ohio  St.   243  ;  lb.  Ind.  491  ;  post,  sec.  750,  note. 

620.  6  Leavenworth  v.   Booth,  15  Kan.  627 

"Reeves    v.   Wood  County    Treas.,    8  (1875).     "  The  provisions  of  the  Constitu- 

Ohio  St.  333  ;  9  Ohio  St.  520 ;  No.  Ind.  tion  with  reference  to  taxation   have  no 

R.  R.  Co.  V.  Connelly,  10  Ohio  St.   159,  application  whatever  to  this  class  of  cases, 

and  cases  cited  ;    People  v.   Brooklyn,  4  And  it  would  make  no  difference  if  these 

N.  Y.  419,  440  ;  Richmond  &  Allegheny  sums  required  of  foreign,  insurance  com* 

R.  JR.    Co.    V.    Lynchburg,  81  Va.  473  ;  panies  were  required  solely  for  the  purpose 

Norfolk  V,  Ellis,  26  Gratt.  224  ;  Roosevelt  of  swelling  the  general  revenue  fund."  lb. 

Hospital  V.  New  York,  84  N.  Y.  108.  p.  636,  per  Falentine,  J.     The  Coustitu* 
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§  750  (594).  Same  subject.  In  Louisiana  and  elsewhere.  — A  pro- 
vision  in  the  Constitution  of  Louisiana  declaring  that  "taxation 
shall  be  eq^ial  and  uniform  throughout  the  State"  even  if  it  extends 
to  municipal  taxation,  is  not  violated  by  a  legislative  provision  au- 
thorizing the  taxation  by  municipalities  of  callings,  trades,  and  pro- 
fessions exercised  within  their  limits  ;  and  taxation  of  this  character 
is  equal  "  and  uniform  "  if  all  persons  engaged  in  the  same  business  are 
taxed  alike.^  The  construction  of  dntilar  provisions  in  otiur  States 
is  given  in  the  cases  referred  to  in  the  note. 


tion  of  Kansas  only  requires  a  uniform 
"rate."  Ottawa  Co.  i;.  Nelson,  19  Kan. 
234. 

1  Merriam  v.  New  Orleans  (billiard  ta- 
bles), 14  La.  An.  318  ;  New  Orleans  r. 
Kaufman,  29  La.  An.  283  ;  New  Orleans 
17.  Staiger,  11  La.  An.  68  ;  New  Orleans  v. 
Southern  Bank,  lb.  41  ;  New  Orleans  v. 
Turpin  (tax  on  auctioneers),  13  La.  An. 
56  (1858);  Municipality  No.  2  v.  Dubois 
(special  tax  on  livery-stable  keepers),  10 
La.  An.  56  ;  New  Orleans  r.  Com.  Bank 
of  N.  0.,  lb.  735  ;  Municipality  No.  2  v. 
White  (Benton  Street  Case),  9  La.  An. 
446  ;  s.  p.  Am.  L^nion  Exp.  Co.  v.  St. 
Joseph,  Q'o  Mo.  675,  citing  text ;  Glasgow 
p.  Kowse,  43  Mo.  479  ;  St.  Louis  r.  Stem- 
berg,  69  Mo.  289  ;  Ottawa  Co.  Comm'rs 
tJ.  Nelson,  19  Kan.  234  ;  infra,  seen.  756, 
778. 

Construction  of  the  provisions  of  the 
Constitutions  of  the  several  States  requiring 
"equality"  and  "uniformity"  of  taxa- 
tion. Desty  on  Taxation,  sec.  35,  pp.  173- 
190.  Such  provisions  are  generally  held 
not  to  apply  to  license  taxes  or  taxation 
on  privileges  and  occupations.  lb.  sec. 
87,  p.  191. 

Whether  the  "equality"  and  "uni- 
formity "  of  taxation  required  by  the  Con- 
stitution extends  to  municipal  taxation. 
Lynch  r.  Alexandria,  9  La.  An.  498  ; 
Municipality  No.  2  v.  White,  lb.  446  ; 
Gumming  v.  Rapides  Par.  Pol.  Jury,  76. 
503.  But  see  later  case  of  New  Orleans 
V.  Elliott  (paving  street),  10  La.  An.  59, 
and  cases  above  cited.  Casacalvo  & 
Moreau  Streets,  In  re,  20  La.  An.  497 
(1868);  New  Orleans  Draining  Co.,  In 
re,  11  La.  An.  333  (1856);  Wallace  r. 
Shelton  (levee  assessment),  14  La.  An. 
498 ;  Municipality  No.  2  v.  Dunn,  10 
La.  An.  57  ;  Same  r.  GuHlotte,  14  La.  An. 
VOL.  II.  —  17 


297  (1859)  ;  State  r.  Volkman,  20  La.  An. 
585.  It  is  held  that  the  constitutional 
provision  quoted  did  not  prohibit  the  le- 
gislature from  authorizing  a  municijial 
corporation  to  require  the  payment  of 
$500  as  the  price  of  a  license  for  theatre 
exhibitions  ;  the  court  putting  its  judg- 
ment on  the  giound  that  the  exaction  of 
a  price  for  the  license  so  granted  was  not, 
in  the  sense  of  the  Constitution,  a  tax. 
Charity  Hospital  v.  Stickney,  2  La.  An. 
550  (1847)  ;  Municipality  No.  2  r.  Dun- 
can, lb.  182.  It  does  not  prohibit  local 
a-ssessments  for  sidewalks  and  the  like. 
Daniel  v.  New  Orleans,  26  La.  An.  1 
(1874).  The  Constitution  of  Tcjcas  con- 
tains the  same  provision  as  that  of  Louis- 
iana, and  is  held  to  control  municipal  as 
well  as  State  taxation.  Austin  v.  Austin 
GasL  &  C.  Co.,  69  Tex.  180  (an  exemp- 
tion from  taxation  declared  void).  In 
Virginia,  it  is  considered  that  the  con- 
stitutional requirement  of  equality  and 
uniformity  does  not  require  the  taxes  on 
all  licenses  to  be  equal  and  unifom}. 
Slaughter  v.  Commonwealth,  13  Gratt. 
(Va.)  767;  Gilkerson  v.  Frederick  Jus., 
lb.  577  ;  and  see  Livingston  v.  Paducah, 
80  Ky.  656.  Construction  of  provision  in 
the  Constitution  of  Massachusetis  requir- 
ing taxation  to  be  "reasonable  and  pro- 
portional." Merrick  v.  Amherst,  12  Allen 
(Mass.),  600.  In  this  case  it  was  htld 
that  the  legislature  might  authorize  a 
town  to  raise  money  by  taxation  for  an 
agricultural  college  to  be  established  there- 
in, lb.  ;  ante,  sees.  158,  159,  746,  note. 
In  Pennsylvania  (whose  Constitution,  how- 
ever, contained  no  express  provision  re- 
quiring equality  of  taxation),  an  act  of  the 
legislature  was  held  constitutional  which 
compelled  the  property  owners  of  the 
couniy  town  to  contribute,  in  the  way  of 
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§  751   (595).    Retrospective  Taxation  may  be  authorized.  —  The 

legislature  may,  within  constitutional  limits,  authorize  a  municipal- 


taxes,  $500  annually  for  several  years, 
over  and  above  the  usual  county  rates  and 
levies,  to  aid  in  defraying  the  expenses  of 
erecting  a  court-house  and  jail  therein, 
then  in  process  of  erection.  Kirby  v. 
Shaw,  19  Pa.  St.  258  (1852).  See  Schen- 
ley  V.  Allegheny,  25  Pa.  St.  128.  Com- 
pare Hammett  v.  Philadelphia,  65  Pa.  St. 
146  ;  s.  c.  3  Am.  Rep.  615;  post,  sec.  780, 
note.  As  to  construction  of  provision  re- 
quiring ' '  the  rule  of  taxation  to  be  uni- 
form, and  to  be  levied  upon  such  property 
as  the  legislature  shall  prescribe"  (Con- 
stitution of  Wisconsin,  art.  viii.  sec.  1). 
Carter  v.  Dow  (dog  license  tax  valid),  16 
Wis.  298,  566  ;  Milw.  Fire  Dep.  v.  Hel- 
fenstein  (foreign  insurance  company  tax 
valid),  //;.  136  ;  Walker  v.  Springfield,  94 
111.  364  ;  Milw.  &  Miss.  R.  R.  Co.  v. 
Waukesha  Co.  Sup.,  3  Am.  Law  Reg. 
679  ;  Weeks  v.  Milwaukee,  10  Wis.  242  ; 
Lumsden  v.  Cross,  lb.  282  ;  State  v.  Por- 
tage, 12  Wis.  562;  Bond  v.  Kenosha,  17 
Wis.  284  ;  Hale  v.  Kenosha,  29  Wis.  599  ; 
Dean  v.  Gleason,  16  Wis.  1  ;  Brightman 
V.  Kirner,  22  Wis.  54  ;  Morrill  v.  State 
(tax  on  peddlers  sustained),  38  Wis.  428 
(1875);  s.  c.  20  Am.  Rep.  12.  And  see 
Oilman  v.  Sheboygan,  2  Black  (U.  S.), 
510  ;  Muscatine  v.  Miss.  &  Mo.  R.  R. 
Co.,  1  Dillon  C.  C.  R.  536.  Uniformity 
of  taxation  of  corporations  required  by  the 
Joiva  Constitution.  Muscatine  v.  Railroad 
Co. ,  supra ;  Davenport  v.  Miss.  &  Mo. 
R.  R.  Co.,  16  Iowa,  348,  the  opinion  of 
Wright  and  Billon,  JJ.,  subsequently,  in 
1871,  approved  by  a  majority  of  the  court  ; 
Dunleith  &  D.  Br.  Co.  v.  Dubuque,  32 
Iowa,  427.  And  see  U.  S.  Exp.  Co.  v. 
Ellyson,  28  Iowa,  370,  380.  The  Consti- 
tution oi  Indiana  (art.  x.  sec.  8)  provides 
that  "  the  General  Assembly  shall  provide, 
by  law,  for  a  uniform  and  equal  rate  of 
assessment  and  taxation,"  &c.  ;  it  is  held 
in  that  State  that  this  does  not  apply  to 
municipal  taxation,  the  Supreme  Court 
admitting  that  a  similar  provision  in  Ohio 
(ante,  sec.  748)  and  Missouri  had  been 
otherwise  construed,  and  declining  to  over- 
rule their  prior  decisions,  made  as  early  as 
1858,  and  to  adopt  the  views  held  in  those 
States.     Hamilton  v.  Fort  Wayne,  40  Ind. 


491  (1872).  A  privilege  tax  levied  by  a 
municipal  corporation  on  one  occupation 
—  as  here,  liquor  selling  —  does  not  con- 
travene the  constitutional  requirement  as 
to  uniformity,  &c.,  merely  because  others 
taxed  by  the  State  are  not  taxed  by  the 
corporation.  Holberg  v.  Macon,  55  Miss. 
112.  In  Nebraska,  cities  of  the  second 
class  may  impose  an  occupation  tax  npoa 
liquor  dealers  in  addition  to  requiring 
them  to  take  out  licenses  to  sell  liquor, 
but  cannot  make  the  payment  of  such  a 
tax  a  condition  precedent  to  issuing  to 
them  a  license.  Stale  v.  Bennett,  19 
Neb.  191.  The  provision  of  the  Georgia 
Constitution  of  1877,  that  "  all  taxation 
shall  be  uniform  upon  the  same  class  of 
subjects  .  .  .  within  the  territorial  limits 
of  the  authority  levying  the  tax,"  does 
not  prevent  the  imposition  by  a  municipal 
corporation  of  a  tax  on  one  class  of  busi- 
ness and  not  on  another.  Cutliff  v.  Al- 
bany, 60  Ga.  597.  The  maxim  that 
taxation  and  representation  should  go  to- 
gether applies  to  political  communities,  as 
such,  and  not  to  individuals.  Accordingly 
the  North  Carolina  act  of  1864,  empower- 
ing the  authorities  of  Fayetteville  to  im- 
pose the  same  taxes  for  municipal  purposes 
upon  non-residents  pursuing  their  ordinary 
avocations  within  the  corporate  limits  as 
upon  the  inhabitants,  with  a  proviso  that 
non-residents  so  taxed  shall  have  the  right 
to  vote  at  municipal  elections,  is  not  abro- 
gated by  a  change  in  the  State  Consti- 
tution which  deprives  the  non-resident 
taxpayer  of  his  vote.  The  statute  of  1864 
authorizes  a  tax  upon  the  shares  in  a  na- 
tional bank  located  in  the  town,  and  held 
by  one  who  conducted  his  ordinary  business 
tlierein,  but  whose  residence  was  in  the 
county,  outside  the  corporate  limits.  A 
tax  to  pay  an  existing  debt,  incurred  in 
the  past,  is  a  tax  "  for  municipal  pur- 
poses "  within  the  meaning  of  the  statute. 
Moore  v.  Fayetteville  Comm'rs,  80  N.  C. 
154.  A  city  authorized  by  its  charter  to 
license,  tax,  and  regulate  merchants,  ex- 
press companies,  agents,  insurance  compa- 
nies, imposed  an  ad  valorem  tax  on  the 
gross  annual  receipts  of  an  express  com- 
pany derived  from  its  business  done  in  the 
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ity  to  levy  and  collect  retrospective  taxes,  and  for  this  purpose  to 
use  the  assessment  rolls  of  a  previous  year.^ 

§  752  (596).  Local  Assessments  for  Local  Improvements  upon 
Persons  and  Property  benefited.  —  The  expense  of  making  local 
improvements,  such  as  grading  and  paving  or  otherwise  improving 
streets  and  sidewalks,  constructing  drains,  sewers,  and  the  like,  is 
very  generally  met,  in  whole  or  in  part,  by  local  assessments  au- 
thorised to  be  made  upon  persons  or  property  benefited,  or  deemed 
to  be  benefited.  Legislation  of  this  character,  both  in  respect  to 
its  justice  and  its  constitutional  validity,  has  been  extensively 
discussed  by  the  judicial  tribunals  of  nearly  every  State  in  the 
Uuion.2    The  courts  are  very  generally  agreed  that  the  authority 


city.  The  business  of  the  company  con- 
sisted in  receiving  goods  for  transmission 
to  points  outside  the  State  to  which  its 
own  line  did  not  extend.  Held,  1.  The 
power  conferred  was  valid  under  the  State 
constitutional  provision  enjoining  a  uni- 
form rate  of  taxation.  2.  That  it  was  not 
in  conflict  with  Federal  Constitution.  3. 
That  its  exercise  was  valid,  although  the 
tax  was  different  from  that  imposed  on 
merchants.  American  Union  Express  Co. 
r.  St.  Joseph,  66  Mo.  675. 

^  Municipality  No.  1  r.  Wheeler,  10 
La.  An.  745  ;  New  Orleans  v.  Poutz,  14 
La.  An.  853  ;  ante,  sec.  79  ;  St.  Louis  v. 
Clemens,  52  Mo.  133  (1873).  In  Wiscon- 
sin it  was  held,  that  an  act  passed  in  1862 
(made  necessary  to  avoid  difficulties  grow- 
ing out  of  previous  unconstitutional  taxa- 
tion) providing  for  the  re-assessment  of 
taxes  of  1854,  '55,  '56,  and  '57,  in  one  of 
the  cities  of  that  State,  was  constitutional. 
Tall  man  r.  Janesville,  17  Wis.  71  ;  ante, 
sees.  77-79,  544,  and  notes  ;  post,  sec.  814, 
and  cases  there  cited  ;  Fairfield  r.  People, 
94  111.  244,  citing  and  approving  text. 
Desty,  Taxation,  sec.  91,  p.  441,  and  cases. 
Where  a  tax  was  declared  illegal  by  the 
courts  for  want  of  power  to  impose  it,  and 
the  legislature  afterwards  legalized  the 
assessment  and  conferred  power  to  levy  it, 
the  court  held  that  the  legislative  action 
was  not  retrospective,  and  that  if  the  as- 
sessment was  such  as  could  have  been  au- 
thorized by  the  legislature  at  the  time,  it 
could  afterwards  be  legalized  for  the  fu- 
ture action  of  the  city  under  the  new  act. 


Jacksonville  v.  Basnett,  20  Fla.  525.    See 
Index,  tit.  Curative  Acts. 

2  In  holding  that  the  legislature  may 
constitutionally  confer  upon  municipal 
corporations  the  power  to  improve  streets 
at  the  expense  of  the  adjoining  proprie- 
tors, the  Supreme  Court  of  Missouri  say : 
"The  subject  has  been  thoroughly  dis- 
cussed, and  every  principle  bearing  on  it 
severely  analyzed,  in  almost  every  State 
of  the  L^nion  where  the  power  has  been 
exercised  ;  and  it  is  now  as  firmly  estab- 
lished as  any  other  doctrine  of  American 
law."  Par  Richardson,  J.,  in  Palmyra  r. 
Morton,  25  Mo.  593  (1857)  ;  see,  also,  in 
the  same  State,  Egyptian  Levee  Co.  v. 
Hardin,  27  Mo.  495  ;  St.  Joseph  v, 
O'Donoghue,  31  Mo.  345  (1861);  Lock- 
wood  V.  St.  Louis,  24  Mo.  20  ;  reaffirmed, 
St.  Louis  V.  Clemens,  36  Mo.  467  (1865)  ; 
Eyerman  r.  Blaksley,  78  Mo.  145  ;  Bus- 
bee  r.  Wake  Co.  Comm'rs,  93  N.  C.  143  ; 
Galveston  r.  Heard,  54  Tex.  420  ;  Sinton 
V.  Ashbury,  41  Gal.  525  (1871).  See 
State  V.  Leffing^vell,  54  Mo.  45S  (1873)  ; 
ante,  sec.  598,  note ;  and  see  authoritips 
cited  infra.  Parliament  has  the  power, 
and  for  a  long  time  has  exercised  it,  of  as- 
sessing property  for  benefits  conferred. 
Viner's  Abr.  "Sewers,"  Comyn's  Dig. 
"  Sewers."  Bedford  Union  Poor  Guard, 
r.  Bedford  Imp.  Comm'rs,  7  Exch.  777. 
The  legislature  may  authorize  the  expenses 
of  constructing  sewers  to  be  as.sessed  upon 
the  adjoining  property.  Stroud  v.  Phila- 
delphia, 61  Pa.  St.  255  (1869)  ;  Mauch 
Chuuk  Bor.  v.  Shortz,  lb.  399.    The  power 
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to  require  the  property  specially  benefited  to  bear  the  expense  of 
local  improvements  is  a  branch  of  the  taxing  power,  or  included 
within  it ;  ^  and  the  many  cases  which  have  been  decided  fully  estab- 
lish the  general  proposition  that  a  statute  authorizing  the  municipal 
authorities  to  open  or  establish  streets,^  or  to  make  local  improve- 
ments of  the  character  above  mentioned  and  to  assess  the  expense 
upon  the  property  which,  in  the  opinion  of  the  designated  tribunal 
or  officers,  shall  be  specially  benefited  by  such  street  or  improvement 
in  proportion  to  the  amount  of  such  benefit,  or  upon  the  abutters  in 
proportion  to  benefits  or  frontage  or  superficial  contents,  is,  in  the 
absence  of  some  special  constitutional  restriction,  a  valid  exercise  of 
the  power  of  taxation.^  Whether  the  expense  of  making  such  im- 
provements shall  be  paid  out  of  the  general  treasury,  or  be  assessed 
upon  the  abutting  property  or  other  property  specially  benefited, 
and,  if  in  the  latter  mode,  whether  the  assessment  shall  be  upon  all 
property  found  to  be  benefited,  or  alone  upon  the  abutters,  according 
to  frontage  or  according  to  the  area  of  their  lots,  is  according  to  the 
present  weight  of  authority  considered  to  be  a  question  of  legislative 
expediency,  unless  there  is  some  special  restraining  constitutional 
provision  upon  the  subject.*     Whatever  limitation  there  is  upon  the 

to  assess  the  lot-owner   for  the   expense 
must  he  given  hy  statute.      Ih. ;  post,  sec. 


The  Constitution  confers  upon  Congress 
the  authority  to  exercise  exclusive  legisla- 
tion over  the  District  of  Columbia,  and 
hereunder  it  is  competent  for  Congress  to 
authorize  the  city  of  Washington  to  assess 
the  expense  of  making  local  improvements 
in  or  upon  streets  on  the  abutters,  and  the 
tax  for  such  improvements  need  not  be  a 
general  one  on  the  city.  Willard  v.  Pres- 
bury,  14  Wall.  676  (1871).  Local  assess- 
ment is  a  species  of  tax.  Van  Antwerp, 
In  re,  56  N.  Y.  251  (1874).  The  cost  of 
improving  property  owned  by  a  city  for 
special  purposes,  —  as  for  market-places, 
engine-houses,  station-houses,  city  hall, 
&c.,  — cannot  be  assessed  upon  adjoining 
lot-owners.  Fort  Wayne  v.  Shoaff,  106 
Ind.  66.  A  statute  authorizing  the  as- 
sessment of  land  not  bordering  upon  a 
street  to  be  improved,  but  within  fifty  feet 
of  it,  held  constitutional.  Ray  v.  Jeffer- 
sonville,  90  Ind.  567.  Acts  intended  to 
equalize  assessments  should  be  construed 
so  as  to  caiTy  out  their  spirit.  Parmelee 
V.  Youngstown,  43  Ohio  St.  162.  By  the 
Constitution  of  Minnesota  only  "munici- 


pal corporations "  may  be  authorized  to 
levy  assessments  for  local  improvements. 
It  has  been  construed  not  to  prevent  a 
levy  in  behalf  of  a  municipal  corporation 
by  its  authorized  agents,  —  as  a  board  of 
park  commissioners.  State  t*.  Hennepin 
Co.  Dist.  Court,  33  Minn.  235. 

1  Cities  have  no  power,  in  the  absence 
of  statute  conferring  it,  to  subject  the 
property  of  the  State  to  local  assessments. 
Polk  Co.  Sav.  Bank  v.  State,  69  Iowa,  24. 
See  also  Sioux  City  v.  S.  C.  Ind.  Sch. 
Dist.,  55  Iowa,  150.     Post,  sec.  773. 

^  As  to  apportioning  the  damages  for 
opening  streets  among  the  lots  or  property 
benefited,  see  chapter  on  Eminent  Domain, 
ante,  sec.  616,  and  authorities  there  cited. 
"  Owner,"  who  is.  Newark  v.  State,  34 
N.  J.  L.  523  ;  Morange  v.  Mix,  44  N.  Y. 
315. 

^  Quoted  with  approval  in  Farrar  v.  St. 
Louis,  80  Mo.  379,  wherein  the  Missouri 
cases  are  ably  reviewed  by  Norton,  J. 
Whiting  V.  Quackenbush,  54  Cal.  306  ; 
Baltimore  v.  Johns  Hopkins  Hospital,  56 
Md.  1  ;  Jaeger  v.  Burr,  36  Ohio  St.  164. 

*  Text  cited  and  approved.  White  v. 
People,  94  111.  604  ;  Dickson  v.  Racine, 
61  Wis.  545  ;  see  also  Centre  Street  Vac. , 
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legislative  power  of  taxation  (which  includes  the  power  of  appor- 
tioning taxation)  must  be  found  in  the  nature  of  the  power,  and 
in  express  constitutional  provisions.^ 


In  re,  115  Pa.  St.  247  ;  Norfolk  v.  Ellis, 
26  Gi-att.  224.  There  has  been  much 
controversy  upon  the  point  whether  it 
is  more  jast  that  the  adjacent  property 
should  bear  the  whole  expense  of  sidewalks 
or  other  local  improvement,  or  that  it 
should  be  borne  by  the  corporation  at 
large.  See,  for  example,  opinion  of  Paine, 
J.  (Weeks  v.  Milwaukee,  10  Wis.  258), 
attacking,  and  of  Beck,  J.,  defending  local 
assessments  upon  the  abutters.  Warren 
V.  Henly,  31  Iowa,  31  (1870).  See,  also, 
Philadelphia  v.  Tryon,  35  Pa.  St.  401  ; 
Lexington  v.  McQuillan's  Heirs,  9  Dana 
(Ky.),  513;  Craycraft  v.  Selvage,  10 
Bush  (Ky.),  696;  Howell  v.  Bristol,  8 
Bush,  493,  holding  portion  of  the  amended 
charter  of  Covington  void  ;  People  v. 
Brooklyn,  4  N.  Y.  419.  The  author  sums 
up  the  general  result  of  the  cases,  infra, 
sec.  761,  and  notes. 

In  Louisiana,  the  equitable,  and,  it 
seems  to  the  author,  just  rule  is  adopted 
of  compelling  the  owner  of  property  to 
pay  a  portion  (one-third)  of  the  cost  of 


1  People  V.  Brooklyn,  4  N.  Y.  419 
(1851),  which  is  the  leading  case  on  this 
subject.  See  chapter  on  Eminent  Domain, 
sec.  616.  Speaking  of  the  Constitution  of 
New  York,  in  this  respect,  Mr.  .Justice 
RiLggles,  in  the  case  just  cited,  says  :  "It 
is  not  ordained  [by  the  Constitution]  that 
taxation  shall  be  general,  so  as  to  embrace 
all  persons  or  ail  taxable  property  within 
the  State,  or  mithin  any  district  or  territo- 
rial division  of  the  State  ;  nor  that  it  shall 
or  shall  not  be  numerically  equal,  as  in 
the  case  of  a  capitation  tax ;  nor  that  it 
must  be  in  the  ratio  of  the  value  of  each 
man's  land,  or  of  his  goods,  or  of  both 
combined ;  nor  that  a  tax  '  must  be  co- 
extensive with  the  district,  or  upon  all 
the  property  in  a  district  which  has  the 
character  of,  and  Is  known  to  the  law  as, 
a  local  sovereignty.'  Xor  has  the  Consti- 
tution ordained  or  forbidden  that  a  tax 
shall  be  apportioned  according  to  the  bene- 
fit which  each  taxpa\'er  is  supposed  to 
receive  from  the  object  on  which  the  tax 


improvements  in  front  of  it,  and  the  resi- 
due to  be  paid  by  the  municipality.  In 
reference  to  this  subject,  Slidcll,  C.  J.,  re- 
marked :  "  I  must  repeat  my  conviction 
that  the  system  of  paying  for  local  im- 
provements wholly  out  of  the  general 
treasury  is  inequitable,  and  will  result  iu 
great  extravagance,  abuse,  and  injustice. 

1  think  the  system  of  making  particular 
localities,  which  are  specially  benefited, 
bear  a  special  portion  of  the  burden  is 
safer,  and  more  just  to  the  citizens  at 
large,  by  whose  united  contributions  the 
city  treasury  is  supplied.  What  is  taken 
out  of  the  treasury  is  out  of  the  pockets  of 
all  the   proprietors."     Municipality   No. 

2  V.  Dunn,  10  La.  An.  57  (1855).  See 
Same  v.  White,  9  lb.  447  ;  infra,  sees. 
761,  808. 

Where  the  board  of  public  works  added 
fifty  per  cent  to  the  estimated  cost  of  work 
to  be  done  in  front  of  each  lot,  and  adopted 
the  amount  so  determined  as  the  measure 
of  such  benefits,  irrespective  of  the  actual 
benefits,  and  the  lots  were  differently  af- 


is  expended.  In  all  of  these  particulars, 
the  power  of  taxation  [in  this  State]  is  un- 
restrained." 4  N.  Y.  419,  427.  The  case 
of  The  People  v.  Brooklyn  was  recognized 
and  followed  in  Brewster  r.  Syracuse,  19 
N,  Y".  116,  118  ;  Guilford  v.  Chenango  Co. 
Sup.,  13  N.  Y.  143  ;  Sun  Ins.  Co.  v.  New 
York,  8  N.  Y.  241,  251  ;  Litchfield  v. 
Vernon,  41  N.  Y.  123  (1869)  ;  Howell  v. 
Buffalo,  37  N.  Y.  267  (1868).  May  be  as- 
sessed against  owner.  Chapman  v.  Brook- 
lyn, 40  N.  Y.  372.  The  expense  of  a  local 
assessment  for  sidewalks  should  be  appor- 
tioned between  the  tenant  for  life  and  the 
remainderman.  Peck  v.  Sherwood,  56 
N.  Y.  614  (1874)  ;  post,  sees.  754,  761  ; 
Sands  v.  Richmond,  31  Gratt.  (Va.)  571, 
approving  text. 

Not  only  can  the  legislature  authorize, 
but  it  may,  in  the  absence  of  any  special 
restriction  upon  its  power  in  this  respect, 
compel  a  municipal  corporation  to  lay  out 
and  improve  highicays  or  streets  within  its 
limits,  without  its  consent  or  a  vote  of  its 
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§  753  (597).  Whether  "Whole  Cost  may  be  imposed  on  the  Abutter. 
—  Upon  the  kindred  question,  whether  it  is  competent  for  the  iegis- 


fected  by  the  improvement,  there  being  a 
total  failure  to  exercise  the  judgment  of 
the  board  in  determining  the  actual  bene- 
fits, the  assessment  was  void.  Watkins  v. 
Zwietusch,  47  Wis.  513  ;  Johnson  v.  Mil- 
waukee, 40  Wis.  315  ;  Watkins  v.  Mil- 
waukee, 52  Wis.  98 ;  s.  c.  55  Wis.  335  ; 
Zwietusch  v.  Milwaukee,  55  Wis.  369. 

If  the  charter  requires  the  assessment 
to  be  according  to  benefits  received,  it  is  not 
sufficient  to  assess  according  to  frontage, 
and  the  report  of  the  commissioners  of 
assessment  should  show  that  the  assess- 
ment was  made  upon  the  right  basis. 
Onl\'  actual  benefits  can  be  assessed.  State 
V.  Hudson,  29  N.  J.  L.  104  (1860)  ;  Same 
V.  Same,  lb.  115  ;  State  v.  Bergen,  lb. 
266  ;  State  V.  Jersey  City,  40  N.  J.  L. 
435  ;  State  v.  Gutteuberg,  38  N.  J.  L. 
419  ;  State  v.  Rahway,  39  N.  J.  L.  646  ; 
State  V.  Newark,  37  N.  J.  L,  415.  The 
phrase,  "  more  than  one-half  of  the  front- 
age," is  held  to  mean  one-half  of  the 
owners  in  numbers.  State  v.  Newark,  37 
N.  J.  L.  415.     Course  of  decision  in  New 


Jersey,  see  mfra,  sec.  760  a.  Where  the 
charge  is  to  be  "  in  proportion  to  frontage, " 
the  amount  of  tlie  whole  work  is  to  be  as- 
certained and  each  lot  charged  in  the  pro- 
portion its  frontage  bears  to  that  of  all 
the  lots.  Neenan  v.  Smith,  50  Mo.  525 
(1872)  ;  s.  c.  again,  60  Mo.  292  (1875)  ; 
St.  Louis  V.  Clemens,  49  Mo.  552.  Dif- 
ference between  "benefits"  and  "front- 
age." State  V.  Hudson,  supra ;  Clapp  v. 
Hartford,  35  Conn.  66  ;  Amery  v.  Keokuk, 
42  Iowa,  701  ;  Sheley  v.  Detroit,  45  Mich. 
431  ;  Johnston  v.  Trenton,  43  N.  J.  L. 
166  ;  Cleveland  v.  Tripp,  13  R.  I.  50.  An 
ordinance  levying  the  cost  of  improving 
streets  and  sidewalks  by  special  taxation 
upon  abutting  real  estate  in  proportion  to 
frontage  is  valid  under  the  Constitution  of 
Illinois.  Springfield  v.  Green,  120  111. 
269.  Further  as  to  frontage  assessments, 
when  valid  and  when  not.  State  v.  Jer- 
sey City,  24  N.  J.  L.  662 ;  State  v.  Pas- 
saic, 37  N.  J.  L.  65  ;  lb.  128  ;  Cronin  v. 
Jersey  City,  38  N.  J.  L.  410  ;  State  v. 
Guttenberg,  lb.  419  ;  post,  sec.  808 ;  Hoyt 


citizens ;  and  for  this  purpose  it  may  pro- 
vide for  raising  the  money  by  a  sale  of  the 
bonds  of  the  municipality,  due  at  a  future 
period,  and  to  be  paid  by  taxation ;  and  if 
the  local  authorities  refuse  to  issue  the 
bonds,  the  duty  may  be  enforced  by  man- 
damtis.  People,  ex  rel.  McLean  v.  Flagg, 
46  N.  Y.  401;  s.  c,  11  Am,  Law  Reg. 
(n.  s.)  80.  See  also  ante,  sec.  71  et  seq., 
and  cases  cited  ;  post,  sec.  831,  note. 

In  Pennsylvania,  local  assessments  on 
the  property  benefited  are  "clearly  within 
the  competency  of  the  legislature,"  are  a 
legitimate  exercise  of  the  taxing  power, 
and  "  have  been  many  times  sustained  by 
this  court,"  Per  Woodward,  J.,  in  Phila- 
delphia V.  Tryon,  35  Pa.  St.  401,  404 
(1860).  See,  in  same  State,  O'Connor  v. 
Pittsburgh,  18  Pa.  St.  187  ;  Schenley  v. 
Allegheny,  25  Pa.  St.  128  (1854).  See 
Kirby  v.  Shaw,  19  Pa.  St.  258,  as  to  Penn- 
sylvania Constitution,  and  the  absence  of 
any  provision  therein  requiring  equnlity  of 
taxation.  Compare  Hammett  v.  Philadel- 
phia, infra.    The  assessment  may  ordina- 


rily be  tipon  the  abutter,  "in  proportion  to 
the  distance  in  feet  which  the  property 
may  abut"  on  the  improvement.  Pitts- 
burgh V.  Woods,  44  Pa.  St.  113  (1862), 
approves  People  v.  Brooklyn,  sujrra ;  Ma- 
gee  V.  Commonwealth,  46  Pa.  St.  358;  Wray 
V.  Pittsburgh,  lb.  365  (this  case  refers  to 
O'Connor  v.  Pittsburgh,  supra,  and  says 
the  charter  was  altered  after  it  was  de- 
cided); McGonigle  v.  Allegheny,  44  Pa. 
St.  118;  Seely  v.  Pittsburgh,  82  Pa.  St. 
360  (1877)  ;  s.  c.  22  Am.  Rep.  760  ;  Wolf 
V.  Philadelphia,  105  Pa.  St.  25  ;  Person's 
Appeal,  96  Pa.  St.  140;  infrn,  sec.  761, 
and  note.  May  be  made  a  lien  upon  the 
property  benefited.  McMnsters  v.  Com- 
monwealth, 3  Watts  (Pa.),  292  (1834); 
Greensburg  Bor.  v.  Young,  53  Pa.  St.  280, 
construing  charter  to  authorize  assessment 
upon  the  abutter.  Stroud  v.  Philadelphia 
61  Pa.  St.  255  :  Fenelon's  Petition,  7  Pa. 
St.  1 73.  In  Pennsylvania  a  city  cannot  sup- 
port a  claim  for  paving  against  the  roadbed 
of  a  railroad.  Junction  R.  R.  Co.  v.  Phila- 
delphia, 88  Pa,  St.  424,     The  right  of  way 
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lature  to  require  the  abutter  to  hear  the  whole  expense  of  the  improv©- 
ment  in  front  of  his  particular  property,  —  in  other  words,  whether 


V.  East  Saginaw,  19  Mich.  39  ;  s.  c.  2  Am. 
Eep.  76. 

Construction  of  icord  "fronting." — Au- 
thority to  pave  a  highway  at  the  expense  of 
the  property  fronting  thereon  does  not  au- 
thorize an  assessment  against  a  lot  which 
is  separateil  from  the  highway  so  paved  by 
a  railway  running  side  by  side  therewith, 
which  is  liable  to  be  "fenced  up  at  any  mo- 
ment." The  court  add  :  "  We  are  unable, 
indeed,  to  see  how  it  can  be  said  that  this 
lot  fronts  on  the  highway  in  question, 
when  its  real  front  is  on  another  public 
highway  —  the  railroad  —  forty-seven  feet 
south  of  it."  Philadelphia  r.  Eastwick, 
35  Pa.  St.  75  (1860).  See,  also,  Philadel- 
phia V.  Phila.,  W.  &  B.  R.  R.  Co.,  33  Pa. 
St.  41.  An  assessment  for  a  local  im- 
provement apportioned  among  the  owners 
of  abutting  real  estate  according  to  front- 
age is  held  to  be  valid,  and  an  assessment 
on  that  basis  against  lots,  some  of  which 
were  vacant  and  others  occupied  by  build- 
ings, was  sustained,  since  under  the  charter 
it  was  the  duty  of  the  assessors  to  deter- 


acquired  by  a  railroad  company  is  exclu- 
sive at  all  times  and  for  all  purposes.  lb. ; 
8.  p.  Philadelphia  i?.  Phila.  W.  &  B.  R.  K. 
Co.,  33  Pa.  St.  41  ;  Little  Schuylkill  Nav. 
R.  R.  k.  C.  Co.  V.  Norton,  24  Pa.  St.  465; 
Mulherrin  r.  Del.,  L.  &  W.  R.  R.  Co.,  81 
Pa.  St.  366.  In  Philadelphia  v.  Tryon, 
above  cited,  Mr.  Justice  Woodward  thus 
vindicates  ^&  justice  of  such  assessments: 
"  Local  impositions  for  grading,  paving, 
sewerage,  and  the  like,"  he  says,  "have 
been  many  times  sustained  by  this  court, 
and  are,  in  the  long  run,  perfectly  fair,  for 
they  enter  into  and  enhance  the  value  of 
the  property  assessed.  The  public,  it  is 
true,  are  benefited,  but  so  Ls  the  individual ; 
and  as  an  owner  of  urban  property,  he  is 
further  benefited  when,  in  due  time,  the 
same  tax  falls  on  his  neighbor."  35  Pa- 
St.  401,  404  (1860).  That  the  legislature 
may  confer  upon  municipal  corporations 
the  power  of  assessing  the  cost  of  local 
improvements  upon  the  property  benefited 
has,  as  above  shown,  been  frei^uently  de- 
cided ;  and  whether  the  assessment  shall 


mine  the  benefits,  in  doing  which  they 
acted  judicially  ;  and  their  judgment  as  to 
the  amount  of  benefit  was  held  not  to  be 
judicially  reviewable  unless  it  appeared 
(which  in  the  case  before  the  court  it  did 
not)  that  they  acted  upon  some  errone- 
ous piinciple  in  making  the  assessment. 
O'Reilley  v.  Kingston,  114  N.  Y.  439 
(1889).  Assessment  on  corner-lots  with 
double  frontage  held  valid  for  entire  ex- 
tent improved.  Morrison  v.  Hershire,  32 
Iowa,  271  (1871).  See,  also.  Wolf  r.  Keo- 
kuk, 48  Iowa,  129  ;  Warren  v.  Henly,  31 
Iowa,  31  (1870)  ;  Springfield  v.  Green, 
120  111.  269.  Construction  of  words  "  ad- 
jacent "  and  "adjoining."  "Adjoining" 
means  touching  or  contiguous,  as  distin- 
guished from  lying  near  or  adjacent. 
Ward,  In  re,  52  N.  Y.  395  (1873),  per 
.Andrews,  J.  O'Reilley  v.  Kingston,  114 
N.  Y.  439  (1889). 

The  legislature  may  adopt  and  sanction 
a  local  improvement  which  it  could  pre 
viously  authorize,  and  may  authorize  an 
assessment  for  an  improvement  after  the 


be  made  npon  all  the  property  specially 
benefited,  or  alone  upon  the  abutters,  is 
a  question  of  legislative  expediency,  unless 
there  be  some  restraining  constitutional 
provision  upon  the  subject. 

The  later  decisions  of  the  Supreme 
Court  of  Pennsylvania  have,  however,  as- 
serted an  important  limitation  upon  this 
legislative  discretion.  In  Haramett  r. 
Philadelphia,  65  Pa.  St.  146  ;  s.  c.  3  Am. 
Rep.  615,  there  was  an  act  of  the  Assembly 
authorizing  the  city  of  Philadelphia  to 
take  a  street  already  laid  out,  and  in  good 
condition,  and  improve  it  for  a  public 
drive  or  carriage-way,  and  to  assess  the 
expense  of  the  improvements  upon  the 
property  abutting  npon  said  street.  The 
court  held  this  to  be  unconstitutional,  on 
the  ground  that  it  imposed  a  local  assess- 
ment for  improvements  which  were  for  the 
public  benefit.  There  was  no  clause  in 
the  Constitution  of  Pennsylvania  restrain- 
ing the  legi.slative  discretion;  but  it  was 
said  the  limitation  grew  out  of  the  very 
nature  of  the  subject,     Mr.  Justice  Shan- 
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the  abutters  can  be  made  to  pay  the  cost  of  the  improvement  in 
front  of  their  respective  lots,  instead  of  having  the  whole  expense 


improvement  is  made.  A  local  improve- 
ment act  which  directs  commissioners  to 
fix  a  district  of  assessment  which  should 
include  all  the  land  which  in  their  judg- 
ment should  be  benefited,  and  then  that 
other  commissioners  should  assess  such 
lands  within  the  district  as  in  their 
judgment  were  benefited,  is  not  invalid 
by  reason  of  not  requiring  the  assessment 
of  all  the  land  within  such  district.  The 
validity  of  an  assessment  on  lots  benefited 
by  a  local  improvement  is  not  affected  by 
the  fact  that  the  assessment  is  greater  than 
the  tax  valuation  of  the  lots.  Sackett, 
&c.  Streets,  In  re,  74  N.  Y.  95. 

Alabama.  The  doctrine  in  this  State 
seems  to  be  that  assessments  for  local  im- 
provements on  the  basis  of  frontage  or 
benefits  are  valid  in  the  absence  of  any 
special  restriction    in    the    Constitution. 


wood,  after  discussing  some  of  the  autliori- 
ties,  said  :  ' '  The  original  paving  of  the 
street  brings  the  property  bounding  upon 
it  into  the  market  as  building  lots.  Be- 
fore that  it  is  a  road,  not  a  street.  It  is 
therefore  a  local  improvement,  with  bene- 
fits almost  exclusively  peculiar  to  the  ad- 
joining properties.  Such  a  case  is  clearly 
within  the  principle  of  assessing  the  cost 
on  the  lots  lying  upon  it.  .  .  .  But,  when 
a  street  is  once  opened  and  paved,  thus 
assimilated  with  the  rest  of  the  city  and 
made  a  part  of  it,  all  the  particular  bene- 
fits to  the  locality  derived  from  the  im- 
provements have  been  received  and  en- 
joyed. Repairing  streets  is  as  much  a 
part  of  the  ordinary  duties  of  the  munici- 
pality—  for  the  general  good  —  as  clean- 
ing, watching,  and  lighting.  It  would 
lead  to  monstrous  injustice  and  inequality, 
should  such  general  expenses  be  provided 
Tor  by  local  assessments." 

The  court  laid  down  the  following  gen- 
eral rule:  "Local  assessments  can  only 
be  constitutional  when  imposed  to  pay  for 
Iccal  improvement,  clearly  conferring  spe- 
cial benefits  on  the  properties  assessed, 
and- to  the  extent  of  these  benefits.  They 
cannot  be  so  imposed  where  the  improve- 
ment is  either  expressed  or  appears  to  be 


Irwin  V.  Mobile,  57  Ala.  6,  9  (1876).  In 
Mobile  V.  Dargan,  45  Ala.  310  (1871), 
arising  under  the  Constitution  of  1868, 
which  required  ' '  all  taxes  on  property  in 
the  State  to  be  assessed  in  exact  proportion 
to  the  valice  of  such  property,"  it  was  held 
that  an  assessment  for  a  local  improvement 
on  the  basis  of  "frontage"  was  incon- 
sistent with  the  constitutional  provision 
above  quoted.  But  quvere.  The  Consti- 
tution of  1875  contains  the  above  men- 
tioned provision  and  others,  under  which 
the  question  whether  an  assessment  for 
local  improvements  on  the  basis  of  "spe- 
cial benefits  "  is  a  tax  within  the  meaning 
of  the  various  provisions  of  the  Constitu- 
tion applicable  to  the  subject,  is  now  (Feb- 
ruary, 1890)  before  the  Supreme  Court  of 
the  State  for  decision  in  the  case  of  Bir- 
mingham V.  Klein.     Post,  sec.  761. 


for  general  public  benefit."  This  nile, 
though  clearly  sound  ujjon  principle,  would 
be  inconvenient  of  application  from  the 
difficulty  in  many  cases  of  determining 
whether  an  improvement  was  a  public  or 
a  private  benefit.  In  order  to  justify  an 
assessment,  the  improvement  must  be  for 
a  public  purpose,  since  the  public  have  no 
riglit  to  tax  a  citizen  to  make  improve- 
ments for  his  own  benefit  solely.  All 
streets  which  are  opened  for  public  use  are 
public  benefits,  and  it  is  upon  that  gi-ound 
only  that  the  State  can  take  private  prop- 
erty for  streets  ;  but  the  cost  of  opening 
and  improving  them  is  assessed  on  adjoin- 
ing owners  on  the  ground  of  private  bene- 
fit. The  last  two  sentences  were  quoted 
with  approval  in  Baltimore  v.  Hanson,  61 
Md.  462. 

In  the  case  of  Washington  Avenue,  69 
Pa.  St.  352,  it  was  held  to  be  beyond  the 
power  of  the  legislature  to  require  owners 
of  farm  lands,  lying  within  one  mile  on 
either  side  of  a  public  highway,  to  pay  for 
improving  it  by  an  assessment  upon  their 
lands  by  the  acre.  The  highway  in  ques- 
tion was  seven  miles  long,  was  not  within 
the  bounds  of  a  municipality;  but  its  im- 
provement and  management  was  placed 
in  the  hands  of  a  board  of  commissioners. 
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of  the  improvement  assessed  or  apportioned  among  all,  on  the  basis 
of  frontage,  or  of  benefits,  —  there  has  been  more  diversity  of  opin- 


The  main  groimd  on  which  the  decision 
was  based  was  that  the  improvement 
would  be  a  general  public  benefit.  The 
secoudarj'  ground  was  that  the  rule  of 
charging  beuefits  by  frontage  could  "ap- 
ply only  to  cities  and  large  towns  when 
the  density  of  ^wpulation  along  the  street 
and  the  small  size  of  lots  make  it  a  rea- 
sonably certain  mode  of  arriving  at  a  tnie 
result.  But  to  apply  it  to  the  country  and 
to  farm  lands  would  lead  to  such  inequality 
and  injustice  as  to  deprive  it  of  all  sound- 
ness as  a  rule,  or  as  a  substitute  for  a  fair 
and  impartial  valuation  of  benefits  in  pur- 
suauce  of  law."  See  Weber  v.  Reinhard, 
73  Pa.  St.  370  (1873);  s.  c.  13  Am.  Rep. 
747.  See  comments  of  Justice  Sharswood 
on  the  above  case. 

In  the  opinion  in  the  Washington  Av- 
enue Case,  supra,  after  referring  with 
approval  to  Hammett  r.  Philadelphia, 
Judge  Affiiew  says  :  "Indeed,  I  consider 
it  a  fortunate  circumstance  that  that  case 
came  up  ;  for  it  led  to  an  imiuiry  into  the 
power  of  special  taxation,  which  was  in 
danger  of  running  wild  by  insensible  de- 
grees, and  leading,  before  we  had  become 
aware  of  it,  into  the  exercise  of  a  bastard 
power,  dangerous  to  the  right  of  private 
property,  and  violative  of  the  provisions  in 
the  Bill  of  Rights  placed  there  for  its  pro- 
tection. In  questions  of  power  exei'cised 
by  agents,  it  is  sometimes  the  misfortune 
of  communities  to  be  carried,  step  by  step, 
into  the  exercise  of  illegitimate  powers, 
without  perceiving  the  progression,  until 
the  usurpations  become  so  firmly  fixed  by 
precedents  it  seems  to  be  impossible  to  re- 
cede or  to  break  through  them. 

"  The  majority  opinion  in  that  case  did 
not  then,  and  this  opinion  does  not  now, 
dispute  the  long-recognized  power  of  local 
taxation  for  local  improvements,  accord- 
ing to  the  benefits  conferred  ;  but  they 
meet  and  dispute  departures  from  that 
power,  which,  if  recognized,  will  end  in 
the  overthrow  of  the  right  of  private  prop- 
erty. Laws  which  cast  the  burdens  of  the 
public  on  a  few  individuals,  no  matt«r 
what  the  pretence  or  how  seeming  their 
analogy  to  constitutional  enactments,  are, 
in  their  essence,  despotic  and  tyrannical ; 


and  it  becomes  the  judiciary  to  stand 
firmly  by  the  fundamental  law,  in  defenjc 
of  their  general,  great,  and  essential  prin- 
ciples of  libertj'  and  free  government,  for 
the  establishment  and  perpetuation  of 
which  the  Constitution  itself  was  or- 
dained." 

See  on  this  subject,  Seely  v.  Pittsburgh, 
82  Pa.  St.  360  (1877)  ;  s.  c.  22  Am.  Rep. 
760 ;  Philadelphia  v.  Rule,  93  Pa.  St.  15  ; 
Scranton  v.  Pa.  Coal  Co.,  105  Pa.  St.  445 
(1884),  denying  right  to  make  assess- 
ments on  basis  of  frontage  on  rural  or 
suburban  property.  These  decisions  and 
others  are  refeired  to  below,  in  another 
connection.  Infra,  sec.  761,  note  ;  post, 
sec.  808  ;  Wistar  r.  Philadelphia,  80  Pa. 
St.  505.  The  legislature  may  provide  for 
the  payment  of  damages  for  opening, 
widening,  or  vacating  streets  either  by  an 
assessment  against  the  property  or  the 
owner,  in  its  discretion.  Re  Centre  Street 
Vac,  115  Pa.  St.  247  (1886).  See  alsoSaw- 
mill  Run  Bridge,  85  Pa.  St.  163,  holding 
that  a  bridge,  which  is  part  of  a  public 
highway  of  a  city,  is  a  public  and  not  a 
local  improvement;  and  legislation  author- 
izing the  assessment  of  its  cost  upon  the 
properties  benefited  will  not  be  sustained, 
as  all  citizens  have  an  interest  in  such  an 
improvement,  and  the  assessment  of  its 
cost  upon  individuals  would  be  taking 
private  property  for  public  use  without 
just  compensation.  Also,  Tide-water  Co. 
V.  Coster,  18  N.  J.  Eq.  518.  See  post,  sec. 
780,  and  note,  and  extract  from  opinion  of 
Wagner,  J.,  there  given  ;  State  v.  Leffing- 
well,  54  Mo.  458  (1873).  Compare  La- 
fayette V.  Fowler,  34  Ind.  140  ;  Williams 
r.  Detroit,  2  Mich.  560  (1S61)  ;  Hoyt  v. 
East  Saginaw,  19  Mich.  39 ;  Municipality 
No.  2  V.  Dunn,  10  La.  An.  57  (1855),  cited 
infra  ;  Broadway  Bapt.  Ch.  v.  McAtee,  8 
Bush  (Ky.),  508,  512  ;  post,  sec.  759. 

The  legislature  may,  in  Massachusetts, 
authorize  the  cost  of  opening,  widening, 
and  grading  streets  to  be  assessed  upon 
the  estates  that  will  abut  on  the  street 
afterwards.  Dorgan  v.  Boston,  12  Allen 
(Mass.),  223  ;  Harvard  College  v.  Boston, 
104  Mass.  470  ;  Boston  Seamen's  Fr.  Soc. 
V.  Boston,  116  Mass.  181  (1874) ;  s.  c.  17 
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ion.     In   a   case  in  Michigan  involving  this   precise   inquiry,  the 
four  judges   then   constituting   the   Supreme   Court  were   equally 


Am.  Rep.  153  ;  and  see  Meriden  v.  Camp, 
4f)  Conn,  284. 

In  Kentucky,  local  improvements  at  the 
e.\-p3nse  of  the  abutters  or  property  bene- 
fited was  first  decided  to  be  constitutional 
in  the  case  of  Lexington  v.  McQuillan's 
Hdirs,  9  Dana  (Ky.),  5U  (1840),  in  which 
the  subject  is  discussed  with  great  fulness 
and  ability  by  Robertson,  C.  J.  See,  also, 
Louisville  v.  Hyatt,  2  B.  Mon.  (Ky.) 
177.  In  the  later  case  of  Howell  v.  Bris- 
tol, 8  Bush  (Ky.),  493  (1871),  it  appeared 
that  by  the  charter  of  Covington  the 
city  council  were  authorized  to  improve 
streets  with  Nicholson  pavement  or  other- 
wise, "  whenever  the  owners  of  the  larger 
part  of  the  front  feet  of  ground"  on  the 
proposed  improvement  shall  petition 
therefor,  and  not  otherwise.  This  ap- 
plied to  every  street  in  the  city  except  a 
portion  of  Madison  Street,  which  was  the 
leading  thoroughfare  of  the  place  ;  and 
as  to  a  designated  portion  of  this  street 
the  charter  pi-ovided  that  it  might  be 
paved,  by  the  vote  of  all  the  members  of 
the  council  elect  and  in  office,  at  the  ex- 
pense of  the  adjoining  owners,  without 
any  petition  therefor.  This  portion  of  Madi- 
son Street  was  paved,  under  an  ordinance 
unanimously  adopted  as  required  by  the 
charter,  without  any  petition  from  the 
owners,  and,  it  seems,  against  their  re- 
monstrance ;  and,  the  city  seeking  to 
enforce  payment  for  the  pavement,  the 
question  of  the  validity  of  the  charter  dis- 
tinctly arose.  The  Court  of  Appeals  held 
that  under  the  decisions  in  the  McQuillan 
and  Hyatt  cases  the  charter  was  clearly 
constitutional  except  as  to  Madison  Street; 
and  as  to  that  the  court  held  that  this 
provision  of  the  charter  was  destructive  of 
that  uniformity  and  approximate  equality 
which  those  cases  held  to  be  essential  to 
the  validity  of  such  taxation  or  assess- 
ments. See,  also,  as  to  repairing  and 
reconstructing  street  with  Nicholson  pave- 
ment, Broadway  Bapt.  Ch.  v.  McAtee,  8 
Bush  (Ky.),  508  (1871)  ;  s.  c.  8  Am.  Rep, 
481,  distinguished  from  Hammett  v. 
Phiradelphia,  supra ;  also,  Covington 
V.  Boyle,  6  Bush  (Ky.),  204  ;  Bradley  v. 
McAtee,  7  Bush  (Ky.),   667.      See,  also, 


Caldwell  v.  Rupert,  10  Bush  (Ky.),  179 
(1873).  Abutting  lot-ownei's  cannot  be 
compelled  to  pay  for  part  of  the  work 
called  for  by  an  ordinance  authorizing  the 
improvement  of  a  street,  even  when  allow- 
ance is  made  for  the  value  of  the  work  not 
done.  City  of  Henderson  v.  Lambert,  14 
Bush  (Ky. ),  24.  As  to  uniformity  of 
local  assessments  in  Kentucky  for  im- 
proving streets,  see  Preston  v.  Roberts, 
12  Bush  (Ky.),  570  ;  Loeser  v.  Redd,  14 
Bush  (Ky.),  18. 

In  New  Jersey  a  statute  authorizing  a 
municipal  corporation  to  direct  any  street 
opened  by  individuals  on  their  own  lands 
and  dedicated  to  the  public  to  be  graded 
and  made  fit  for  travel,  and  to  assess  the 
whole  expense  thereof  on  them,  is  not  in 
conflict  with  any  provision  of  the  Consti- 
tution of  the  State.  State  v.  Dean,  23 
N.  J.  L.  335  (1852)  ;  Holmes  v.  Jersey 
City,  12  N.  J.  Eq.  299  ;  State  v.  Fuller, 
34  N.  J.  L.  227.  Local  assessments  are  a 
legitimate  exercise  of  the  taxing  power. 
State  V.  Newark,  37  N.  J.  L.  415  ;  State 
V.  Newark,  27  N.  J.  L.  185,  193.  Bur- 
dens in  excess  of  benefits  must  be  borne 
by  general  taxation.  State  v.  Hoboken, 
36  N.  J.  L.  291  ;  State  v.  Paterson,  37  N. 
J.  L.  380.  The  leading  case  is  State  v. 
Newark,  37  N.  J.  L.  415  (1874) ;  s.  c.  18 
Am.  Rep.  729.  Infra,  sec.  760  a.  A 
power  to  raise  money  by  general  tax  for  a 
street  improvement  is  not  inconsistent 
with  a  power  to  raise  money  therefor  by 
special  assessment.  State  v.  West  Orange, 
40  N.  J.  L.  122.  In  that  State,  too,  the 
legislature  has  no  power  to  impose  a 
particular  tax  upon  a  part  of  a  political 
district,  without  reference  to  the  benefits 
accruing  to  those  upon  whom  it  may  fall. 
State  V.  Fuller,  39  N.  J.  L.  576.  But  an 
improvement  commission  created  by  the 
legislature,  with  power  to  levy  a  tax 
within  certain  limits,  is  held  to  be  a  polit- 
ical corporation,  and  the  tax  levied  by  it 
not  void  because  made  ujxjn  territory  les.s 
than  a  political  district.  State  v.  Hack- 
ensack  Inipr.  Com.,  45  N.  J.  L.  113.  Un- 
der the  provisions  of  the  Act  of  March  23, 
1881,  the  Supreme  Court  of  New  Jersey 
may,  if  an  original  assessment  be  declared 
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divided  in  judgment.^    In  Wisconsin  ^  and  in  Iowa  ^  the  power  of 
the  legislature,  in  the  absence  of  special  restriction,  to  require  local 

void,  make  a  new  assessment  whenever, 
at  the  time  of  the  adjudication,  it  may  be 
lawfully  made.  Eliziibeth  v.  Meeker,  45 
N.  J.  L.  157.  Assessments  upon  vacant 
lots  for  water  rates  held  void,  because  im- 
posed without  reference  to  benefits  or  to 
the  value  of  the  land.  Culver  v.  Jersey 
City,  45  N.  J.  L.  256  ;  Prov.  Inst,  for  Sav. 
V.  Alien,  37  N.  J.  Eq.  36.  See  more  fully, 
infra,  sec.  760  a. 

Power  of  local  taxation  for  local  pur- 
poses sustained,  and  the  cases  decided  in 
Virginia  on  the  subject,  collected  and  re- 
ferred to.  Gilkerson  r.  Frederick  Jus., 
13  Gratt.  577  (1856).  See,  also.  Sands  v. 
Kichmond,  31  Gratt.  571. 

In  Maryland,  the  Court  of  Appeals 
has  declared  the  constitutionality  of  laws 
which  impose  all  of  the  expenses  or  dam- 
ages caused  by  opening  a  street  upon 
those  immediately  benefited,  instead  of 
the  community  at  large.  Alexander  v. 
Baltimore,  5  GiU  (Md.),  383  (1847)  ;  fol- 
lowed, Moale  V.  Baltimore,  5  Md.  314 
(1854).  This  last  case  expressly  approves 
People  V.  Brooklyn,  4  N.Y.  419.  See,  also, 
Howard  v.  First  Indep.  Church,  18  Md. 
451. 


The  Constitution  of  Minnesota  au- 
thorizes, through  legislative  provision, 
assessments  by  municipal  corporations 
for  local  improvements  upon  projwrty  to 
be  benefited  thereby,  without  regard  to 
a  cash  valuation,  and  "  in  such  manner 
as  the  legislature  may  prescribe."  The 
rule  in  that  State,  as  stated  by  Vander- 
burgh, J.,  seems  to  be  that  "  if  the 
spt-cial  benefits  to  property  so  locally 
atfected  are  equal  to  the  cost  of  the 
work,  then  an  amount  not  exceeding  the 
whole  cost  may  be  assessed  upon  such 
property  ;  but  if  the  expense  thereof  ex- 
ceed such  benefits,  then  the  city  at  large 
should  in  any  event  bear  a  portion  of 
the  burden."  State  v.  Ramsey  Co.  Dist. 
Ct.,  33  Minn.  295. 

In  Mississippi,  it  is  also  held  that  there 
is  nothing  in  the  Constitution  of  the 
State  which  deprives  the  legislature  of 
the  power  to  impose  a  tax  on  a  local  dis- 
trict for  the  construction  of  local  public 
improvements  ;  and  that  municipal  cor- 
porations may  be  constitutionally  author- 
ized to  assess  taxes  upon  lots  for  the 
purpose  of  making  improvements  upon 
the  streets  in  front  thereof.     "Williams  r. 


1  "Woodbridge  v.  Detroit,  8  Mich.  274 
(1860),  Martin,  C.  J.,  and  Manning,  J., 
holding  that  the  provision  of  the  charter 
of  Detroit,  authorizing  the  council  to 
cause  streets  to  be  improved,  and  to  assess 
the  whole  expense  in  front  of  each  lot 
upon  the  lot,  and  make  the  same  a  lien 
thereon,  was  valid.  Campbell  and  Chris- 
tiancy,  J  J.,  contra.  The  discussions  in 
the  several  opinions  of  the  judges  are  very 
interesting  and  instructive.  Mr.  Justice 
Cooley,  in  his  treatise,  expresses  a  decided 
opinion  against  the  constitutionality  of 
such  enactment,  his  ground  of  objection 
being  that  the  requirement  is  arbitrary, 
and  disregards  the  principles  of  uniformity 
and  apportionment  of  burden.  Cooley 
Const.  Lira.  508.  See,  on  general  sub- 
ject of  constitutional  power,  Hoyt  v.  East 
Saginaw,  19  Mich.  39. 

3  "Weeks  r.  Milwaukee,  10  Wis.  258, 
Paine,  J.,  makes  a  strong  argument 
against  all  local  assessments  on  principle. 


but  considers  the  right  to  make  them  as 
recognized  by  the  Constitution  of  the 
State,  which  requires  the  legislature,  in 
organizing  municipal  corporations,  "  to 
restrict  their  power  of  taxation,  assess- 
meni,"  &c.  See  ante,  sec.  50  ;  Sands  v. 
Eichmond,  31  Gratt  571,  citing  text. 

•  Warren  r.  Henly,  31  Iowa,  31  ;  s.  c. 
5  West.  Jur.  101  (1870).  In  this  case  a 
provision  of  the  charter  of  the  city  of 
Lyons,  authoiizing  the  city  council  to 
cause  the  streets  to  be  paved  and  the 
pavement  repaired,  and  to  that  end  to 
require  the  adjacent  owners  to  pave  or 
repair  one-half  in  width  of  the  street  con- 
tiguous to  their  respective  lots,  and,  in 
case  of  neglect,  authorizing  the  city  to 
do  the  work  and  assess  the  expense  as  a 
tax  on  the  lots,  was  held  not  to  be  uncon- 
stitutionaL  Text  cited  and  approved. 
Gatch  V.  Des  Moines,  63  Iowa,  718,  ap- 
phing  the  principle  of  this  case  to  con* 
struction  of  sewers. 
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improvements  to  be  made  in  this  manner  has  been  expressly  ad- 
judged, and  in  some,  and  perhaps  most,  of  the  other  States  the 


Cammack,  27  Miss.  209,  224  (1854)  (levee 
tax)  ;  following  People  v.  Brooklyn, 
supra;  s.  P.  Alcorn  v.  Horner  (levee  tax), 
38  Miss.  652  (1860)  ;  Smith  v.  Aberdeen, 
25  Miss.  458  (1853).  The  objection  that 
such  a  tax  is  not  equal  and  uniform,  the 
court  considered  not  to  be  well  taken. 

In  Nebraska,  the  provision  of  the  Con- 
stitution that  "the  legislature  may  vest 
the  corporate  authorities  of  cities,  towns, 
and  villages  with  power  to  make  local 
improvements  by  special  assessments,  or 
by  taxation  of  property  benefited,"  merely 
prescribes  the  rule  of  apportionment  of 
such  special  taxes,  and  does  not  prohibit 
the  legislature  from  conferring  the  power 
to  make  local  improvements  by  special 
assessments  or  taxation  upon  pi'operty 
benefited  upon  other  municipal  corpora- 
tions than  those  designated.  [Criticising 
81  111.  53.]  State  v.  Dodge  Co.  Comm'rs, 
8  Neb.  124 ;  Hansom  v.  Omaha,  11  Neb. 
37. 

In  Ohio,  lot-owners  may  be  constitu- 
tionally required  to  drain  and  fill  up  their 
lots,  and  the  power  may  be  delegated  to 
the  municipal  authorities.  Legislation  of 
this  character  is  sustained  as  a  legitimate 
exercise  of  the  police  power  for  the  pres- 
ervation of  the  public  health.  Bliss  v. 
Kraus,  16  Ohio  St.  54  (1864).  As  to 
local  assessments.  Creighton  v.  Scott,  14 
Ohio  St.  438 ;  Scoville  v.  Cleveland,  1 
Ohio  St.  126  (1853);  Cleveland  «.  Wick, 
18  Ohio  St.  303.  In  a  later  case  the 
doctrine  in  Ohio  is  thus  declared  :  — 

A  corporation  to  pay  for  a  local  pub- 
lic improvement  may  by  assessment  take 
from  an  individual  whose  lands  are  sub- 
ject to  assessment  and  specially  benefited 
by  the  improvement,  such  a  portion  of  the 
costs  thereof  as  is  the  equivalent,  but  not 
in  excess,  of  the  special  benefits  conferred 
thereby.  The  whole  amount  of  the  assess- 
ment must  be  apportioned  amongst  the 
several  lots  and  parcels  of  land  specially 
benefited  in  the  proportion  that  the  special 
benefit  to  each  lot  or  parcel  bears  to  the 
whole  special  benefits  conferred  by  the 
improvement.  If  the  opening  of  a  street 
rendered  it  practicable  to  open  another 
contemplated  street  which  could  not  have 


been  opened  before,  and  this  fact  of  itself 
specially  benefits  lots  adjacent  to  the  new 
street,  such  special  benefits  may  properly 
be  considered    in  estimating  the   sjjecial 
benefits  conferred  by  the  opening  of  the 
new  street.      The   right    that    gives    to 
municipal   corporations    the   privilege   of 
resorting  to  this  mode  of  taxation  is  not, 
like  the  right  of  general  taxation  in  the 
State,  founded  on  necessity :  on  the  con- 
trary,  the  right  of  a  municipal  corpora- 
tion   to  assess    private    property  to   pay 
for   a  local   public    improvement  is    not 
founded  on  necessity,  but  on  a  principle 
of  justice,  by  which  the  public  may  take 
from  an  individual  whose  lands,  owing  to 
their  proximity  to  it,  are  specially  bene- 
fited  by   the  improvement,   such  a   por- 
tion of  the  cost  thereof  as  is  equivalent 
to,  but  not  in  excess  of,  the  special  bene- 
fits conferred  by  the  improvement;  and 
this  principle  of  justice  in  itself  impliedly 
furnishes  the  measure  of,  and  limits  the 
extent  of  the  right.    Chamberlain  v.  Cleve- 
land, 34  Ohio  St.  551  ;  Hill  v.  Higdon,  5 
Ohio  St.  243  ;  Meissner  v.  Toledo,  31  Ohio 
St.  387  ;  Tide  Water  Co.  v.  Coster,  18  N. 
J.  Eq.  518  ;  Hammett  v.  Philadelphia,  65 
Pa.  146;  Thomas  v.  Gaines,  35  Mich.  156  ; 
Nichols   V.    Bridgeport,    23    Conn.    204  ; 
Flatbush  Av.,  In  re,  1  Barb.  286  ;  Fourth 
Av.,  In  re,  4  Wend.  452  ;  Albany  Street, 
In  re,  11  Wend.  149  ;  William,  &c.  Streets, 
In  re,   19  Wend.  678  ;    Emerson   v.  Salt- 
marsh,  7  A.  &  E,  266  ;   Dore  v.  Grav,  2 
D.  &  E.  T.  R.  358  ;  Stafford  v.  Hamston, 
2  B.  &  B.  691  ;  Brooks  v.  Baltimore,   48 
Md.  265.      Non-abutting    lots  and  lands 
are    not  subject   to  assessment    for    the 
cost   of  a  street  improvement,  unless  the 
same  be  designated  and  the  amount  to  be 
assessed   thereon    fixed   by  the  board  of 
improvements  or  city  council.      Kelly  v. 
Cleveland,  34  Ohio  St.  468. 

Rhode  Island.  In  the  Matter  of  Dor- 
rance  Street,  4  R.  I.  230,  it  was  held  by 
the  Supreme  Court  that  "  An  Act  of  the 
General  Assembly,  '  in  relation  to  the  lay- 
ing out,  enlarging,  straightening,  or  other- 
wise altering  streets  in  the  city  of  Provi- 
dence,' which  allows  not  to  exceed  half 
the  expense  of  the  improvement,  when. 
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power  has  been  couferred,  aud  seems  to  have  been  exercised  without 
being  judicially  questioned.     It  may  be  true  that  in  some  instances 


ui  the  discretion  of  the  city  coancil,  it  is 
uiade  ill  pursuance  of  the  provisions  of 
the  act,  to  be  assessed  upon  the  adjacent 
proprietors  benefited  thereby,  is  constitu- 
tionally valid.  It  does  not  transgress  the 
limit  of  'just  compensation'  imposed  by 
art.  i.  sec.  16,  of  the  Constitution,  as  a 
restriction  upon  the  public  right  of  eminent 
domain,  nor  does  it  conflict  with  art.  i. 
sec.  2,  of  the  Constitution,  which  requires, 
that  '  the  burdens  of  the  State  ought  to 
be  fairly  distributed  among  its  citizens.'  " 

In  South  Carolina,  municipal  corpora- 
tions may  constiturionally  be  authorized  to 
levy  taxes  or  assessments  for  the  purposes 
of  drains  and  pavements,  and  without 
the  intervention  of  a  jury,  Cruikshanks 
V.  Charleston  Council,  1  McCord  (S.  C), 
360  (1821). 

Decisions  sustaining  local  assessments. 
That  the  legislature  possesses  the  power, 
unless  specially  restrained,  to  require 
abutters  or  owners  of  property  specially 
benefited  to  construct  sidewalks  or  other 
local  improvements,  has  also  been  decid- 
ed in  the  following  cases.  ^Yhite  v.  Nash- 
ville, 2  Swan  (Tenn.),  364  (1852)  ;  Frank- 
lin V.  Maberry,  6  Humph.  (Tenn.)  368  ; 
Washington  v.  Nashville,  1  Swan  (Tenn.), 
177  ;  Warren  v.  Henly,  31  Iowa,  31  (1870); 
.s.  c.  5  West.  Jurist,  101  ;  McGehee  v. 
Mathis  (levee  tax),  21  Ark.  40  (1860)  ; 
Nichols  r.  Bridgeport,  23  Conn.  189,  207, 
approving  People  v.  Bi-ooklyn,  4  N.Y.  419; 
s.  p.  Cone  17.  Hartford,  28  Conn.  363,  374  ; 
State  V.  Portage,  12  Wis.  562  ;  Indianap- 
olis V.  Mansur,  15  Ind.  112  ;  Lafayette  r. 
Fowler,  34  Ind.  140  ;  Blanding  v.  Burr, 
13  Cal.  843  ;  North  Beach  &  M.  R.  R.  Co.'s 
Appeal,  32  Cal.  499 ;  Allen  v.  Drew,  44 
Vt.  174  (1872);  Sinton  v.  Ashbury,  41  Cal. 
525  ( 1871 ).  Assessments  under  the  Detroit 
charter  on  adjoining  lots,  for  paving,  held 
constitutional.  Williams  v.  Detroit,  2 
Mich.  560  (1853).  See  Woodbridge  v. 
Detroit,  8  Mich.  274  ;  Hoyt  v.  East  Sagi- 
naw, 19  Mich.  39.  The  subject  is  further 
discussed  in  respect  of  sewers  and  drains, 
post,  sec.  808. 

As  to  power  to  pave  street  occupied  by 
a  plank-road  company  under  legislative 
anthority,  and  assess  the  amount  upon  the 


abutters.  Bagg  v.  Detroit,  5  Mich.  336. 
Turnpike  road.  State  v.  New  Brunswick, 
30  N.  J.  L.  395  (a  grading  and  pa\'ing 
assessment).  A  city  whose  charter  au- 
thorizes it  to  repair  its  streets  and  side- 
walks, and  make  assessments  therefor, 
may  repair  a  sidewalk  on  land  owned  by 
a  turnpike  road  company,  within  the  ciiy 
limits,  and  assess  the  expense  upon  tlie 
owners  of  the  lands  abutting  thereon.  El- 
mendorf  c.  Albany,  17  Hun  (N.  Y.),  SL 

Local  assessments  on  railroad  property. 
New  YorkA;  N.  H.  R.  R.  Co.  v.  New  Haven 
(railroad  proi)erty),  42  Conn.  279  (1875); 
s.  c.  19  Am.  Rep.  534 ;  New  Haven  v. 
Fair  Haven  &  W.  R.  R.  Co.  (street  rail- 
way), 38  Conn.  422  (1871)  ;  8.  c.  10  Am. 
Rep.  399;  St.  Paul  &  Pac.  R.  R.  Co. 
r.  St.  Paul,  21  Minn.  526  (1875);  Junc- 
tion R.  R.  Co.  r.  Philadelphia,  88  Pa. 
St.  424  Philadelphia  v.  Phila.,  W.  &  B. 
R.  R.  Co.,  33  Pa.  St.  41  ;  Little  Schuyl- 
kUl  Nav.  R.  R.  &  C.  Co.  v.  Norton,  24  Pa. 
St.  465  ;  Mulherrin  v.  Del.  L.  &  W.  R.  R. 
Co.,  81  Pa.  St.  366.  A  city  laid  out  a  new 
street  running  parallel  with  a  railroad,  and 
appropriated  throughout  its  whole  extent 
some  portion  of  the  land  embraced  in  the 
charter  of  the  railroad.  The  railroad  was 
assessed  for  benefits  arising  from  the  con- 
struction ef  the  new  street,ujK3n  the  ground 
that  by  reason  of  the  improvement  the 
lines  of  sight  would  be  extended,  and  the 
company  would  be  enabled  to  ran  their 
trains  faster  with  less  danger  of  casualties, 
and  would  not  be  put  to  the  inconvenience 
of  keeping  gates  and  flagmen  at  the  cross- 
ings. It  was  held,  in  the  absence  of  proof 
of  an  existing  necessity,  that  the  city  had 
no  right  to  appropriate  the  land  included 
in  the  charter  of  the  railroad  company  as 
a  highway  ;  that  the  benefits  could  not 
be  assessed  upon  the  "  franchises  "  of  the 
company  ;  and  that  the  benefits  were  too 
contingent  and  remote  to  be  as.sessed 
on  the  "corporation"  or  any  of  its 
property.  Bridgeport  v.  N.  Y.  &  N.  H. 
R.  R.  Co.,  36  Conn.  258  ;  s.  c.  4  Am.  Rep. 
63  ;  No.  Ind.  R.  R.  Co.  v.  Connelly,  10 
Ohio  St.  159  ;  Burl,  k  Mo.  R.  R.  R.  Co.  v. 
Spearman,  12  Iowa,  112  ;  State  v.  Atlan- 
tic City,  34  N.  J.  L.,  99  ;  supra,  sec  679. 
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more  liardsliip  will  be  occasioned  by  requiring  each  owner  to  make 
or  pay  for  the  improvement  in  front  of  his  own  property  than  if  the 
cost  were  assessed  on  the  basis  of  frontage  or  of  supposed  benefits 
received ;  still,  it  seems  to  the  author  difficult  to  find  satisfactory 
and  solid  grounds  on  which  to  discriminate  the  cases  so  as  to  hold 
that  one  is  within  the  constitutional  power  of  the  legislature  and 
the  other  is  not. 


§  754  (598).  Same  subject.  People  v.  Brooklyn.  —  Whether  the 
Constitutions  of  the  various  States  do  contain  provisions  which  jpro- 
hibit  the  legislature  from  assessing  the  expense  of  local  improve- 
ments upon  the  property  in  the  vicinity,  has  given  rise  to  numerous 
decisions.  In  the  leading  case  it  was  held,  upon  great  considera- 
tion, in  an  opinion  the  reasoning  and  conclusion  in  which  have  been 
almost  everywhere  adopted,  that  legislation  of  this  character  did  not 
contravene  the  constitutional  provision  that  "  no  person  shall  be 
de[)rived  of  life,  liberty,  or  property,  without  due  process  of  law ; 
nor  shall  private  property  be  taken  for  public  use  without  just 
compensation."  ^ 


note,  Parmelee  v.  Chicago,  60  111.  267 
(1S71).  The  track  of  a  railroad  which 
borders  on  a  street  is  properly  assessable 
for  its  due  proportion  of  the  cost  of  im- 
provement of  such  street  under  an  ordi- 
nance of  the  city.  Peru  &  I.  R.  R.  Co.  v. 
Hanna,  68  Ind.  562  ;  s.  p.  Chicago  v. 
Baer,  41  111.  306  ;  No.  Ind.  R.  R.  Co.  v. 
Connelly,  10  Ohio  St.  159 ;  Burl.  &  Mo.  R. 
1\.  R.  Co.  V.  Spearman,  12  Iowa,  112. 

In  O'Reilley  v.  Kingston,  114  N.  Y. 
4-39  (1889),  a  street  railway  company 
whose  tracks  run  through  the  centre  of  a 
street,  was  held  not  assessable  for  the  ex- 
pense of  paving  the  street,  under  a  charter 
providing  that  no  part  of  such  expense 
should  be  "assessed  upon  any  lands  not 
bordering  on  or  touching  said  street." 

1  People  V.  Brooklyn,  4  N.  Y.  419 
(1851).  Decisions  from  the  several  States 
cited,  ante,  sees.  616,  752,  note ;  post, 
sees.  760  a,  761.  In  the  United  States 
Supreme  Court  the  question  of  due  process 
of  law  was  considered,  in  a  case  where  an 
assessment  of  the  real  estate  in  the  city 
of  New  Orleans  for  draining  the  swamps 
of  that  city  was  resisted,  on  the  ground 
that  the  proceeding  deprived  the  owner  of 
his  property  without  due  process  of  law. 
The  origin  and  history  of  this  provision 


of  the  Constitution,  as  found  in  Magna 
Charta,  and  in  the  Fifth  and  Fourteenth 
Amendments  of  the  Constitution  of  the 
United  States,  were  examined  and  com- 
mented on.  The  difficulty  and  the  danger 
of  attempting  an  authoritative  definition 
of  what  it  is  for  a  State  to  deprive  a  person 
of  life,  liberty,  or  property  without  due 
process  of  law,  within  the  meaning  of  the 
Fourteenth  Amendment,  were  suggested, 
and  the  better  mode  held  to  be  to  arrive 
at  a  sound  definition  by  the  annunciation 
of  the  principles  which  govern  each  case 
as  it  arises.  It  had  already  been  decided 
by  that  court  that  due  process  of  law  does 
not  require  that  the  assertion  of  the  rights 
of  the  public  against  the  individual,  or 
the  imposition  of  burdens  upon  his  prop- 
erty for  the  public  use,  should  in  all  cases 
be  done  by  a  resort  to  the  courts  of  jus- 
tice. Murray  v.  Hoboken  Land  &  Inipr. 
Co.,  18  How.  272  ;  Kennard  v.  Morgan, 
92  U.  S.  480.  In  the  present  case  the 
Supreme  Court  held  that  when  such  a 
burden,  or  the  fixing  of  a  tax  or  assess- 
ment is  by  the  statute  of  the  State  re- 
quired to  be  submitted  to  a  court  of  jus- 
tice before  it  becomes  effectual,  with 
notice  to  the  owners  and  the  right  on 
their  part  to  appear  and  contest  the  as- 
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§  755  (599).  Local  Assessments  under  the  Constitution  of  Cali- 
fornia.—  The  Constitution  of  Calitornia  requires  that  "taxation  shall 
be  equal  arid  uniform  throughout  the  State,"  "  and  that  all  property 
in  the  State  shall  be  taxed  in  proportion  to  its  value."  The  word 
"  taxation,"  as  here  used,  was  held,  by  the  Supreme  Court  of  that 
State,  to  refer  to  general  taxes  to  defray  the  ordinary  expenses  of  the 
State  and  its  subordinate  local  governments,  and  not  to  assessments 
for  local  improvements  ;  that  taxation  was  intended  to  be  exercised 
upon  the  basis  of  value,  so  as  to  secure  equality  and  uniformity ;  that 
assessments  (although  a  branch  of  the  taxing  power)  need  not  neces- 
sarily be  exercised  on  the  ad  valorem  principle,  but  the  legislature 
is  at  liberty  to  adopt  a  different  mode  or  basis  of  apportionment^ 
such  as  frontage,  benefits  received,  or  superficial  contents.^ 


sessment,  this  is  due  process  of  law 
within  the  meaning  of  the  Constitution. 
Neither  the  corporate  agency  by  which 
the  work  is  done,  the  excessive  price  al- 
lowed for  the  work  by  statute,  nor  the 
relative  importance  of  the  work  to  the 
value  of  the  land  assessed,  nor  the  fact 
that  the  assessment  is  made  before  the 
work  is  done,  nor  that  the  assessment  is 
unequal  as  regards  the  benefits  conferred, 
nor  that  personal  judgments  are  rendered 
for  the  amount  assessed,  is  a  matter  in 
which  the  Federal  Constitution  controls 
the  State  authorities.  Davidson  o.  New 
Orleans,  96  U.  S.  97  (1877).  See,  also, 
Spencer  v.  Merchant,  125  TJ.  S.  345 
(1887)  ;  more  fully,  infra,  sees.  760  b, 
802  a,  and  note  ;  Kelly  v.  Pittsburgh, 
104  U.  S.  78. 

^  Constitution  of  California,  art.  xi. 
sec.  13  ;  Emery  v.  Sau  Fr.  Gas  Co.,  28 
Cal.  345  (1865).  The  opinion  of  Saicyer, 
J.,  contains  an  exceedingly  clear  and  able 
discussion  of  the  subject,  in  the  light  of 
the  adjudged  cases.  It  is  referred  to  by 
Dodd,  J.,  in  The  State  v.  Newark,  36  N. 
J.  L.  478  (1873)  ;  s.  c.  13  Am.  Rep.  464. 
See,  also,  Hart  v.  Gaven,  12  Cal.  476; 
Argeiiti  v.  San  Francisco,  16  Cal.  255 ; 
People  r.  San  Francisco  &  A.  R.  R.  Co., 
35  Cal.  606  ;  Burnett  v.  Sacramento,  12 
Cal.  76  (1859)  ;  Blanding  v.  Burr,  13 
Cal.  343  ;  Walsh  v.  Matthews,  29  Cal. 
123  ;  Chambers  v.  Satterlee,  40  Cal.  497 
(1871)  ;  People  v.  Whyler,  41  Cal.  351 
(1871)  ;  Oakland  Paving  Co.  v.  Rier,  52 
Cal.  270.  Compare  Creighton  v.  Manson, 
27  Cal.    613.      "Uniformity"  of  assess- 


ment, and  mode  of  ascertaining  benefits. 
No.  Beach  &  M.  R.  R.  Co's  Appeal,  32 
Cal.  499  (1867).  So  al.so  in  rcxa.*.  Tay- 
lor V.  Boyd,  63  Tex.  533  ;  Texas  Trans- 
portation Co.  r.  Boyd,  67  Tex.  153. 
Right  to  assess  street  railway  company  as 
one  of  the  parties  benefited  by  local  im- 
provement, lb.  ;  O'Reilley  r.  Kingston, 
114  N.  Y.  439  (1889);  State  v.  Newark,  3 
Dutch.  (N.  J.)  186;  Taylor  v.  Palmer, 
31  Cal.  240  (1866),  as  to  making  as.sess- 
ments  a  personal  charge,  and  St.  Louis  v. 
Allen,  53  Mo.  44  (1873). 

The  constitutional  provision  mentioned 
in  the  text  further  construed.  People  v. 
San  Francisco  &  A.  R.  R.  Co.,  35  CaL 
606  ;  People  v.  McCreery,  34  Cal.  432. 
In  the  case  last  cited  it  is  held  that  the 
power  of  the  legislature  over  the  whole 
subject  of  taxation,  including  the  prop- 
erty to  be  charged,  the  amount  of  the  tax, 
the  mode  of  levying,  assessing,  and  col-, 
lecting  it,  &c.,  is  as  ample  as  over  any 
other  matter  that  is  a  proper  subject  of 
legislative  action.  The  provisions  of  sec. 
13,  art.  xi.,  of  the  Con.stitution  are  limi- 
tations, and  not  grants  of  power  ;  but  as 
limitations  they  are,  according  to  their 
terms,  mandatory  upon  the  legislature. 
And  it  is  also  held  :  first,  by  the  words 
"  all  property  in  this  State  "  is  meant  all 
private  property,  or  all  property  other 
than  that  belonging  to  the  United  States 
or  this  State,  or  that  which  is  public 
property  ;  second,  that  the  words  "  taxa- 
tion shall  be  equal  and  uniform  through- 
out the  State"  relate  to  taxation  of 
property,  and  that  the  legislature  has  no 
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§  756  (600).  Same  subject.  In  Louisiana.  —  So  iu  Louisiana, 
according  to  the  later,  if  not  the  earlier  cases,  municipal  assessments 
for  local  improvements  are  valid,  although  the  Constitution  provides 
that  all  "taxation"  shall  be  equal  and  uniform  througliout  the  State ; 
such  assessments  are  not  taxation  within  the  meaning  of  the  Consti- 
tution requiring  uniformity  of  taxation.^ 

§  757  (601).  Same  subject.  In  Missouri  and  Georgia.  —  In  Mis- 
souri, assessments  against  adjacent  owners  for  benefits  received  from 
the  opening,  &c,,  of  streets  are  a  valid  exercise  of  the  taxing  power, 
and  do  not  contravene  the  provision  of  the  Constitution  "  that  all 
property  subject  to  taxation  shall  be  taxed  in  proportion  to  its 


power  to  exempt  any  private  property 
in  this  State  from  taxation  ;  and  third, 
that  the  rate  of  taxation  on  property  for 
State  purposes  shall  be  uniform  through- 
out'the  State.  People  v.  Coleman,  4 
Cal.  46,  and  High  v.  Shoemaker,  22  Cal. 
363,  so  far  as  in  conflict  herewith,  are 
overruled.  And  see  Beals  v.  Amador 
Co.  Sup.,  35  Cal.  624  ;  Chambers  v.  Sat- 
terlee,  40  Cal.  497  (1871)  ;  Doyle  v.  Aus- 
tin, 47  Cal.  353,  360  (1874)  ;  People  v. 
Whyler,  41  Cal.  351  (1871).  In  People  v. 
Lynch,  51  Cal.  15  (1875)  ;  s.  c.  21  Am. 
Kep.  677,  it  was  held  that  in  assessments 
for  local  improvements  the  apportionment 
must  be  uniform,  and  if  it  is  not,  and  is 
not  made  so,  the  legislature  cannot  vali- 
date it.  As  to  uniformity  in  wharfage 
and  dockage  duties.  People  v.  San  Fran- 
cisco &  A.  R.  R.  Co.,  35  Cal.  606.  A  tax 
on  merchants,  graduated  according  to  the 
amount  of  their  sales,  is  not  unequal. 
Sacramento  v.  Crocker,  16  Cal.  119.  A 
charge  imposed  on  all  the  property,  per- 
sonal as  well  as  real,  of  a  designated  dis- 
trict to  coTistruct  levees  therein  is  a  tMX 
and  not  an  assessment,  and  is  not  invalid 
on  the  ground  that  it  is  not  equal  and 
uniform.  People  v.  Whyler,  41  Cal.  351 
(1871)  ;  Desty,  Taxation.  176,  177. 

If  a  street  is  opened  in  a  city,  and  to 
pay  for  the  land  taken,  and  the  damages 
to  improvements  thereon  or  adjacent 
thereto,  and  injured  thereby,  and  all 
other  expenses,  bonds  are  issued  ;  and  to 
pay 'the  same  and  the  interest  thereon, 
an  annual  percentage  is  directed  to  be 
levied  on  the  lots  benefited  thereby,  which 


percentage  is  upon  the  enhanced  value  of 
the  lots,  as  fixed  by  a  board  of  public 
works,  this  imposition  is  an  assessment, 
and  not  a  tax.  In  such  case  the  interest 
to  accrue  on  the  bonds,  and  the  discount 
suffered  in  converting  them  into  cash,  are 
incidental  expenses,  and  the  property  bene- 
fited is  only  charged  with  the  cost  of  the 
improvement.  Doyle  v.  Austin,  47  Cal. 
353  (1874).  See  and  compare  State  v. 
Guttenberg,  9  Vroom  (38  N.  J.  L.),  419  ; 
State  V.  Elizabeth,  8  Vroom  (37  N.  J.  L.), 
142. 

1  Street  Case,  20  La.  An.  497  (1868), 
approving  Diaining  Company  Case,  11 
La.  An.  338  (1856),  in  which  the  power 
of  the  legislature  to  compel  proprietors 
to  make  or  pay  for  local  improvements  is 
considerately  and  fully  examined  ;  and  it 
was  even  held  by  the  majority  of  the 
court  that  the  legislature  had  the  power 
to  cause  lands  within  the  limits  of  a 
municipal  corporation  to  be  drained  at 
the  expense  of  the  land  benefited,  through 
the  intervention  of  a  private  corporation 
created  for  that  purpose.  See,  also,  Wal- 
lace V.  Shelton,  14  La.  An.  498  (levee 
assessments)  ;  Municipality  No.  2  v. 
Dunn,  10  La.  An.  57  ;  O'Leary  v.  Sloo, 
7  La.  An.  25  ;  Municipality  No.  2  v. 
Guillotte,  14  La.  An.  297  (1859)  ;  Yeat- 
man  v.  Crandall,  11  La.  An.  220  (levee 
assessments).  Compare  Municipality  No. 
2  V.  White,  9  La.  An.  446  (1864)  ;  Desty, 
Taxation,  182;  White  v.  People,  94  111. 
604  ;  Richmond  &  Allegheny  R.  R.  Co.  v. 
Lynchbnrg,  81  "Va.  473 ;  Craw  v.  Tolono, 
96  111.  255  ;  supra,  sec.  760. 
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value."  ^  In  Georgia  an  act  conferring  power  on  a  municipal  cor- 
poration to  assess  real  property  abutting  upon  streets  in  proportion 
to  frontage  for  the  payment  of  one-third  of  the  cost  of  improving 
them,  was  held  not  to  violate  the  constitutional  requirement  that 
taxes  shall  be  ad  valorem  and  uniform.^ 

§  758  (602).  Same  subject.  In  Kansas.  —  So  a  provision  of  the 
Constitution  of  Kansas,  under  the  title  "  Finance  and  Taxation," 
that  "  the  legislature  shall  provide  for  a  uniform  and  equal  rate  of 
assessment  and  taxation,"  and  another  section  under  the  title  "  Cor- 
porations," that  "  provision  shall  be  made  by  general  law  for  the 
organization  of  cities,  towns,  and  villages,  and  their  power  of  tax- 
ation, assessment,  &c.,  shall  be  so  restricted  as  to  prevent  the  abuse 
of  such  power,"  were  held  not  to  deprive  the  legislature  of  the 
power  to  authorise  local  improvements  of  streets  to  be  charged 
upon  the  adjacent  property.  In  the  latter  section,  the  word  "  assess- 
ment "  was  construed  to  be  used  in  its  technical  sense  of  a  charge 
upon  the  adjacent  property  for  improvements,  and  in  the  former 
section  it  was  used  in  a  different  sense.^ 


§  759  (603).  Same  subject.  In  Kentucky  and  Illinois. — A  legis- 
lative enactment  in  Kentucky  incorporated  a  small  suburban  com- 
munity, in  the  vicinity  of  a  city,  called  "  The  District  of  Highlands," 
and  authorized  its  trustees  "  to  grade  and  pave,  or  macadamize  with 


1  Garrett  v.  St.  Louis,  25  Mo.  505 
(1857),  approving  People  v.  Brooklyn,  4 
N.  Y.  419;  Lexington  v.  McQuillan's  Heirs, 
9  Dana  (Ky. ),  513.  Note  the  protest  or 
doubts  of  Varies,  J.,  in  St,  Louis  v.  Allen, 
53  Mo.  44  (1873),  but  he  admits  that  the 
view  stated  in  the  text  has  been  too  long 
recognized  and  acted  on  to  be  judicially 
overthrown.  The  Constitution  of  Mis- 
souri also  provides  that  "taxes  shall  be 
nniform  upon  the  same  class  of  subjects, 
within  the  territorial  limits  of  the  author- 
ity levying  the  tax."  An  ordinance  im- 
posing a  license-tax  upon  dealers  in  meat 
which  permitted  those  doing  business 
within  certain  limits  to  sell  either  from 
their  shops  or  from  wagons,  and  denied  to 
others  the  right  to  sell  from  wagons,  was 
held  to  be  an  unjust  discrimination  against 
the  latter  class,  and  void  under  the  consti- 
tutional provision.  St.  Louis  v.  Spiegel, 
90  Mo.  587.  An  assessment  for  the  cost  of 
grading  a  section  of  a  street  charged,  m 
part,  against  another  section  which  had 
VOL.  II.  —  18 


already  been  graded  at  its  own  cost,  held 
inequitable  and  unjust.  Halpin  v.  Camp- 
bell, 71  Mo.  493. 

-  Hayden  v.  Atlanta,  70  Ga.  817  ;  ad- 
hered to  in  First  Methodist  Church  v. 
Atlanta,  76  Ga.  181,  where,  however, 
an  exemption  from  taxation  in  favor  of 
religious  societies  was  held  to  include  as- 
sessments for  local  improvements,  on  the 
ground  that  they  were  favored  by  the 
Constitution  and  by  the  general  policy  of 
the  State.     Desty,  Taxation,  178. 

^  Hines  v.  Leavenworth,  3  Kan.  186 
(1865)  ;  Ottawa  Co.  v.  Nelson,  19  Kan. 
234.  In  Nebraska  the  same  construction 
was  adopted.  Hurford  v.  Omaha,  4  Neb. 
336,  347  (1876).  Not  now  applicable. 
Hanscom  v.  Omaha,  11  Neb.  37,  44  (1881). 
See  also  No.  Ind.  R.  R.  v.  Connelly,  10 
Ohio  St.  166  ;  Weeks  v.  Milwaukee,  10 
Wis.  242;  St.  Paul  &  Pac.  E.  R.  Co.  v.  St, 
Paul,  21  Minn.  526,  528  (1875)  ;  Sewallr. 
St.  Paul,  20  Minn.  511,  525  (1874) ;  ante, 
sec.  50 ;  infra,  sec.  778. 
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rock  or  gravel,  any  public  load  passing  through  or  into  said  district, 
within  the  limits  thereof ;  and,  with  the  assent  of  two-thirds  of  the 
owners  of  the  real  estate  through  which  any  such  road  may  pass,  to 
levy  special  taxes  on  such  real  estate,  to  pay  for  such  grading  and 
paving  or  macadamizing."  It  was  held  that  the  act  was  constitu- 
tional, and  that  a  levy  of  a  tax,  upon  petition  of  the  requisite  number 
of  land-owners,  on  the  land  abutting  the  roads  improved,  rated  by  the 
number  of  acres  of  each  owner's  tract,  approached  equality  as  nearly 
as  specific  taxation  might  be  expected  to  do,  and  hence  could  not  be 
adjudged  unconstitutional  for  unjust  inequality .^  But,  on  the  other 
hand,  it  should  be  stated  that,  in  Illinois,  it  was  held,  under  the  spe- 
cial provisions  of  the  late  Constitution,  that  special  assessments  made 
upon  the  sole  basis  of  frontage  were  unconstitutional,  as  containing 
neither  the  element  of  "  uniformity "  nor  "  equality,"  which  were 
regarded  as  essential  to  aU  taxation  iu  that  State,  whether  general 
or  local.^ 


1  Malchus  V.  Highlands  Dist.,  4  Bush 
(Ky. ),  547.  See  supra,  sec.  752,  note; 
infra,  sec.  760  b. 

2  Chicago  r.  Lamed,  34  111.203  (1864), 
criticising  and  holding  inapplicable  People 
V.  Brooklyn,  4  N.  Y.  419,  and  the  decisions 
in  other  States  which  follow  it.  s.  p.  Ot- 
tawa v.  Spencer,  36  111.  211  (1866);  Tay- 
lor V.  Chandler,  9  Heisk.  (Tenn.)  349 
(1877),  following  Chicago  v.  Larned,  in- 

jfra.  In  view^  of  the  importance  of  the 
subject,  and  the  undoubted  fact  that  the 
reasoning  of  the  court  is  opposed,  as  it 
would  seem,  to  the  general  current  of  the 
decisions  elsewhere,  the  special  provision 
of  the  Constitution,  and  the  result  reached, 
may  be  properly  stated  with  some  fulness. 
The  Constitution  (art.  ix.  sec.  2)  declared 
that  the  General  Assembly  shall  provide 
for  levying  a  tax  by  valuation,  so  that  all 
persons  shall  pay  a  tax  in  proportion  to 
the  value  of  their  property.  It  also  con- 
tained  the  following  provision  (art.  ix. 
sec.  5) :  "That  the  corporate  authorities  of 
counties,  townships,  school  districts,  cities, 
towns,  and  villages,  may  be  vested  with 
power  to  assess  and  colled  taxes  for  corpor- 
ate purposes ;  such  taxes  to  be  uniform  in 
respect  to  persons  and  property  within  the 
jurisdiction  of  the  body  imposing  the  same. " 
Also,  the  usual  provision  for  compensation 
fot  private  property  taken  for  public  use. 
By  the  revised  charter  of  the  city  of  Chi- 
cago it  was  empowered  to  grade,  pave,  and 


improve  its  streets,  and  to  assess  the  cost 
upon  the  real  estate  fronting  on  the  con- 
templated improvement.  In  the  case  of 
Chicago  V.  Lamed,  34  111.  203  (1864),  the 
question  of  the  constitutionality  of  this 
part  of  the  charter  arose,  and  was  dis- 
cussed by  counsel  with  great  analytic 
power  and  research.  The  opinion  of  the 
Supreme  Court  was,  that  the  provisions  of 
the  Constitution  were  peculiar,  and  more 
stringent  than  those  in  any  other  State 
(but  in  this  respect,  the  court  was"  prob- 
ably mistaken) ;  that  the  principles  of 
"uniformity"  and  "equality"  of  taxa- 
tion  applied  to  local  as  well  as  general 
taxes,  — applied  to  special  assessments  as 
well  as  to  taxes  ;  and  that  a  special  assess- 
ment for  a  "Nicholson  pavement,"  made 
on  the  basis  of  the  frontage  of  lots  on  the 
street,  was  invalid,  as  being  neither  equal 
nor  uniform.  The  court  was  of  opinion 
that  such  assessments  could  only  be  made 
by  assessing  to  each  lot  the  special  bene- 
fits it  will  derive  from  the  improvement, 
charging  such  benefit  on  the  lots,  the  resi- 
due of  the  cost  to  be  paid  by  equal  and 
uniform  taxation.  The  prior  decisions  in 
that  State  upon  the  subject  are  reviewed, 
and  in  effect,  as  it  would  seem  to  the  au- 
thor, overruled.  In  Ottawa  v.  Spencer,  40 
111.  211  (1866),  the  same  principle  was  ad- 
hered to  and  applied  to  a  special  assess- 
ment for  building  sidewalks.  8.  P.  St.  John 
V.  East  St.  Louis,  50  111.  92  (1869).     See 
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§  760.  Same  subject.  In  Tennessee.  —  The  Supreme  Court  of  Ten- 
nessee has  e-spressed  its  approval  of  the  decisions  in  Illinois  referred 
to  in  the  preceding  section,  and,  under  the  sections  of  the  Constitution 
of  the  State  given  in  the  note/  has  held  that  local  assessments  are 
included  in  the  provisions  requiring  all  property  to  be  taxed  accord- 
ing to  its  value ;  and  therefore  that  it  is  beyond  the  power  of  the 
legislature  to  authorize  a  municipality  to  pave  its  streets  and  charge 
the  cost  thereof  on  the  adjoining  lots  in  jproportion  to  their  respec- 
tive fronts? 


§  760  a.  Same  subject.  In  New  Jersey ;  Change  of  Judicial  Deci- 
sion and  its  "ESect ;  Agens'  Case  and  the  Doctrine  it  established. 
—  The  course  of  decision  in  New  Jersey,  showing  the  practical 
workings  of  the  doctrine  that  the  cost  of  local  improvements  may 
be  wholly  assessed  upon  the  abutting  property,  and  the  effect  of 
judicial  decisions  afterwards  made  that  this  could  not  be  constitu- 
tionally done,  is  full  of  interest  and  instructioiL  By  the  terms  of 
many  of  the  municipal  charters  of  that  State,  local  improvements 


Dunnovan  v.  Green,  57  HI.  63  ;  People  v. 
Canty,  55  111.  33 ;  Wider  v.  East  St.  Louis, 
55  111.  133 ;  Livingston  Co.  Sup.  v.  Wel- 
der, 64  IIL  427  (1873),  5  Chicago  Legal 
News,  265.  As  to  provisions  of  the  new 
Constitution  of  Illinois,  and  construction 
of  sec.  4,  art.  ix.  thereof,  in  relation  to 
municipal  taxes  and  assessments,  see  Web- 
ster V.  Chicago,  62  111.  302  (1872)  ;  s.  c. 
4  Chicago  Legal  News,  116  ;  Prim  v. 
Belleville,  59  111.  142;  Sherlock  v.  Win- 
netka,  68  111.  531  ;  Hundley  v.  Lincoln 
Park  Comm'rs,  67  111.  559  ;  Desty  Taxa- 
tion, 178.  Chicago  v.  Lamed  is  ap- 
proved by  the  Supreme  Court  of  Arkansas 
(Peay  v.  Little  Kock,  32  Ark,  31,  41, 
1877),  and  in  Tennessee.  Taylor  v.  Chand- 
ler, 9  Heisk.  349  (1877).  Assessing  va- 
cant lots  having  forty-five  feet  frontage 
upon  a  street  for  two  lateral  service  pipes 
connecting  with  the  water  main,  when 
other  lots  having  but  twenty -five  feet  front 
are  assessed  for  one,  held  void.  Warren  v. 
Chicago,  118  111.  329. 

^  Art.  ii.  sec.  27  of  the  Constitution  of 
Tennessee  of  1834  requires  "  that  all  prop- 
erty shall  be  taxed  according  to  its  value, 
that  value  to  be  ascertained  in  such  man- 
ner as  the  legislature  shall  direct,  so  that 
the  same  shall  be  equal  and  uniform 
throughout  the  State."    This  relates  to 


State  taxation.  In  1830  the  Supreme 
Court,  in  Marr  v.  Enloe,  1  Yerg.  452,  had 
decided,  contrary  to  the  decisions  else- 
where, that  the  taxing  power  could  not  be 
delegated  to  municipalities  ;  to  meet  which 
the  following  section  of  the  Constitution 
of  1834  was  adopted  (art.  ii.  sec.  28)  : 
"  The  General  Assembly  shall  have  power 
to  authorize  counties  and  incorporated 
towns  to  impose  taxes  for  county  and  cor- 
poration purposes  respectively  ; "  but  ' '  all 
property  shall  be  taxed  according  to  its 
value,  and  upon  the  principles  established 
in  regard  to  State  taxation."  Post,  sees. 
761,  776,  778.  "  City  purposes  "  defined. 
New  York,  Re,  99  N.  Y.  569. 

2  McBeany.  Chandler,  9  Heisk.  (Tenn.) 
349  (1872)  ;  s.  c.  24  Am.  Rep.  308.  Un- 
der this  decision  the  abutting  property  es- 
caped a  specific  charge,  estimated  to  amount 
to  $1,500,000.  The  two  previous  cases  in 
that  State  where  sidewalk  assessments 
were  sustained  (Franklin  v.  Maberry,  6 
Humph.  (Tenn.)  371  ;  Washington  v. 
Nashville,  1  Swan,  177)  were  distinguished 
and  limited.  Must  all  local  improvements, 
such  as  sewers,  sidewalks,  paving  streets, 
be  now  made  at  the  expense  of  all  the  tax- 
payers of  the  city,  or  may  they  be  made 
on  the  principle  adopted  in  Illinois  ?  5u. 
pra,  sec.  759,  note,     Po^,  sec.  761. 
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were  to  be  paid  for  by  assessing  the  cost  in  full  on  the  lands  front- 
ing on  the  streets  improved.  This  method  of  providing  for  the  cost 
of  local  improvements  had  been  practised  in  former  years,  and  sus- 
tained, or  assumed  by  the  courts  of  the  State,  in  a  number  of  cases, 
to  be  correct.^  Under  this  accepted  doctrine  some  of  the  cities 
of  New  Jersey  were  stimulated  to  make  extravagant  and  wholly 
unnecessary  improvements,  assessing  the  entire  cost  thereof  on  the 
lands  abutting  on  the  streets  improved ;  issuing  their  own  bonds 
to  pay  the  cost,  and  looking  to  local  assessments  on  the  property 
improved  for  reimbursement.^  Litigation  and  consequent  delay  en- 
sued; and  meanwhile  the  market  values  of  such  property  so  declined 
that  in  many  instances  it  was  not  worth,  or  would  not  sell  for,  more 
than  a  fraction  of  the  assessment.  The  validity  of  assessing  the 
whole  cost  of  local  improvements  upon  the  adjoining  property  was 
under  these  circumstances  vigorously  assailed,  and  the  subject  then 
underwent,  perhaps  for  the  first  time  in  the  State,  the  most  thorough 
consideration.  The  result  was  that  the  Court  of  Errors  and  Appeals, 
in  1875,  held  that  an  assessment  of  the  cost  of  a  local  improvement, 
or  of  two-thirds  of  the  cost,  could  not  be  made,  arbitrarily,  on  the 
land  fronting  on  the  street  improved  ;  that  an  assessment,  to  be  valid, 
must  be  laid  proportionately  according  to  the  benefits  conferred,  and 
not  in  excess  thereof ;  and  hence  that  assessments  of  the  entire  cost 
of  improvements  made  upon  adjoining  land  "  by  the  lineal  foot "  or 

1  Paxson  V.  Sweet,  13  N.  J.  L.  (1  J.  S.  shown  to  be  defective  as  a  theory.    Dorgan 

Green)  196  ;  Paterson  v.  See.  for  Manuf.,  v.  Boston,    94   Mass.   223.     Three   years 

24   N.  J.  L.   385  ;  Martin  v.   Carron,  26  later  the  subject  was  discussed  at  great 

K.  J.  L.  228  ;  State  v.  Newark,  27  N.  J.  L.  length  in  New  York,  but  the  Court  of  Ap- 

185,    193  ;    State  v.  New  Brunswick,  30  peals  decided  to  adhere  to  the  customary 

N.  J.  L.  395  ;  State  v.  Elizabeth,  lb.  365;  method,  for  the  same  reason.     Litchlield 

State  V.  Jersey  City,  lb.  521,  529  ;  s.  c.  v.  Vernon,  41  N.  Y.  123. 

lb.  547,  551  ;  State  v.  Fuller,  34  N.  J.  L.  ^  This  was  notably  the  case  with  the 

227  ;  State  v.  Newark,  35  N.  J.  L,  168  ;  city  of  Elizabeth,  which,  shortly  after  its 

State  V.  Passaic,  37  N.  J.  L.  65,  68  ;  State  revised  charter  was  granted  in  1863  (P.  L. 

V.  Elizabeth,  40  N.  J.  L.  278,  supra,  sec.  N.  J.,  1863,  c.  109),  commenced  to  make 

742,   note  ;  post,   sec.   809,  and  note.     It  extensive    local    improvements,    some  of 

ought,  however,  to  be  remarked  that  the  which  were   needed,   but  many  of  which 

question  as  to  the  validity  of  that  method  were  merely  aids  to   real  estate  specula- 

of  making  assessments  for  local  improve-  tions.     Miles  of  wooden  pavements  were 

ments  had  never  been   presented  to  the  laid  across  the  meadows  and  through  the 

courts  of  the  State  with  much  emphasis  woods  adjoining  the  built-up  portion  of 

for   decision.     In  1866  a  forcible  attack  the  city  ;  city  bonds,  amounting  to  sev- 

was  made  upon  the  method  of  assessing  eral  millions  of  dollars,  were  issued  and 

the  entire  cost  of  local  improvements  on  sold  to  obtain  ready  money  to  pay  for  the 

neighboring  property,   in  Massachusetts  ;  work,  in  anticipation  of  the  collection  of 

bAt  the  court  traced  the  practice  back  to  the  assessments.     The  entire  cost  of  the 

the  year  1658,  and  declined  to  disturb  a  improvements   was  assessed  on   the  land 

long  settled  custom,  although  it  might  be  fronting  ou  the  improved  streets. 
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otherwise,  without  regard  to  the  particular  benefit  each  lot  received, 
were  unconstitutional  and  void.^ 


1  State  V.  Newark,  37  N.  J.  L.  415  ; 
a  c.  18  Am.  Kep.  729  (1875).  This  is 
known  as  the  "  Ay  ens  case,"  and  arose  un- 
der the  charter  of  Newark,  which  provided 
for  assessing  two-thirds  of  the  cost  of  local 
improvements  on  adjoining  land,  —  the  re- 
mainder to  be  paid  by  the  city  at  large. 
The  charter  of  Elizabeth  required  the  aitire 
cost  to  be  assessed  on  the  land  "  on  a  street 
or  section  of  a  street  improved."  The 
judges  themselves  fully  admit  that  Agens' 
case  changed  the  decisions  (see  40  N.  J.  L. 
278,  279).  It  is  a  curious  fact  that  the 
Agens  Case  was  argued  in  the  Court  of 
Errors  before  only  a  bare  quorum,  three 
Supreme  Court  judges  and  five  "  lay 
judges,"  two  of  whom,  however,  were 
members  of  the  bar.  Two  Supreme  Court 
judges  and  the  five  '*  lay  judges  "  voted  to 
reverse  the  Supreme  Court,  and  one  Su- 
preme Court  judge  dissented.  37  N.  J.  L. 
415,  426.  This  decision,  it  may  perhaps  be 
safely  said,  has  always  been  regarded  by 
nearly  all  the  Supreme  Court  judges  a-s  un- 
wise, even  although  sound  in  principle. 
It  was  a  reversal  of  Judges  Depue,  Van 
Syckel,  and  Woodhull.  35  N.  J.  L.  168. 
("Agens  "  is  erroneously  called  "  Agurs  " 
in  that  report.)  Following  the  "Agens 
Case  "  the  Court  of  Errors,  in  1876,  in  the 
case  of  Bogert  v.  Elizabeth,  27  N.  J.  Eq. 
568,  held  that  the  method  of  making  as- 
sessments prescribed  in  the  charter  of  Eliza- 
beth was  absolutely  void  from  beginning 
to  end. 

The  result  of  the  delay,  accumulation  of 
costs  and  interest,  depreciation  of  the  mar- 
ket values  of  property,  the  clouding  of 
titles,  and  of  these  decisions,  was  greatly 
to  embarrass  some  muuiei[»alities,  and 
wholly  to  disable  others  to  pay  their 
debts.  In  this  last  category  fell  the  city 
of  Elizabeth.  After  the  decision  in  the 
Agens  Case  the  legislature  passed  several 
acts  for  relaying  the  assessments  in  a  con- 
stitutional manner,  but  by  the  time  this 
could  be  done  the  market  value  of  the  de- 
linquent land  had  almost  disappeared,  and 
the  remedy  was  ineffectual.  Resort  to 
general  taxation  was  therefore  necessary. 
By  1879  it  would  have  required  annual 
tazation  at  the  rate  of  six  per  cent  to  meet 


the  city's  obligations  for  interest  and  cur- 
rent expenses.  Of  course  no  such  burden 
could  be  borne.  The  result  was  that  the 
legislature  attempted  to  relieve  the  muni- 
cipality (see  Act  1878,  P.  L.  N.  J.  p.  182), 
by  changing  the  method  of  enforcing 
judgments  against  the  city;  which  was  sus- 
tained in  Gabler  v.  Elizabeth,  42  N.  J.  L. 
79.  Act  of  1880:  In  view  of  the  insolvent 
condition  of  the  cities  of  Elizabeth  and 
Rahway,  a  supplement  to  the  act  to  regu- 
late proceedings  upon  application  for  writs 
of  mandamus,  was  passed  in  the  year  1880. 
By  that  supplement  the  Supreme  Court  was 
directed,  whenever  application  was  made 
for  a  writ  of  mandamus  to  compel  a  mu- 
nicipality to  pay  a  judgment,  to  take  tes- 
timony in  order  to  ascertain  and  determine : 

(1)  The  total  indebtedness  of  such  muni- 
cipal corporation,  the  time  when  payable, 
and  the  rate  of  interest  payable  thereon  ; 

(2)  the  real  value  for  purposes  of  taxation 
of  the  taxable  property  within  such  corpo- 
ration ;  (3)  the  amount  required  to  be 
raised  within  such  corporation  for  neces- 
sary expenses  for  municipal  and  other  ]iur- 
poses  during  the  current  year  ;  and  (4)  the 
highest  rate  of  taxation  capable  of  being 
imposed  on  such  corporation  without  injury 
to  the  interests  of  the  creditors  of  the  cor- 
poration whose  claims  were  not  yet  due. 
P.  L.  N.  J.  1880,  p.  102 ;  Sup.  to  Rev. 
Stats.  442.  The  second  section  of  the  act 
declared,  that  it  should  not  be  lawful  to 
require  any  municipal  corporation  by  man.' 
damzis  to  raise  for  such  judgment,  in  any 
one  year,  more  than  such  «um  as,  in  addi- 
tion to  the  amount  found  to  be  required 
for  necessary  expenses  as  aforesaid,  will  be 
raised  in  such  municipal  corporation  by 
imposing  the  highest  rate  of  taxation  as 
determined  in  the  manner  aforesaid,  and 
any  sura  ordered  to  be  raised  by  taxation 
was  required  to  be  included  in  the  next 
annual  tax  levy  for  such  municipal  corpo- 
ration. Provision  was  also  made  for  dis- 
tributing the  fund  raised  under  the  act, 
and  consolidating  applications  for  writs 
of  mnnd/tmus.  Tliis  supplement  to  the 
mandamus  act  of  1880  was  held  to  be  in- 
valid as  to  creditors  whose  debts  had  been 
contracted  prior    to    its  passage.     Mun- 
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§  760  h.    Local  Assessment   Acts  not  in   conflict  •with  the   Four- 
teenth Amendment.  —  The  Supreme  Court  of  the  United  States,  iij 


day  V.  Rahway,  43  N.  J.  338  ;  s.  c.  lb. 
395. 

In  1883,  all  efforts  to  adjust  the  debt  of 
Elizabeth  having  failed,  an  attempt  was 
made  to  enforce  payment  of  the  judgments 
against  the  city,  amounting  to  about 
$2,000,000,  by  compelling  the  board  of 
assessment  to  levy  a  special  tax  for  that 
purpose,  under  the  act  of  1878,  mentioned 
above.  Thereupon  the  members  of  the 
board  resigned.  In  this  emergency,  which 
had  to  be  met  and  dealt  with,  the  legisla- 
ture, in  1884,  doubtless  at  the  instance  of 
the  city,  passed  two  acts,  which,  as  they 
are  novel  in  their  provisions  and  as  the 
principal  act  was  sustained  by  the  highest 
courts  of  the  State,  we  have  thought  it 
worth  while  to  state  the  substance  of  them 
with  some  fulness. 

New  Jersey  Insolvent  Municipalities  Re- 
lief Acts :  —  One  of  these  acts  gave  the 
county  board  of  assessors  power,  in  case  of 
vacancy  in  the  office  of  assessor  or  board 
of  assessors  in  any  township  or  city,  to 
appoint  a  committee  of  three  to  levy  the 
State,  State  school,  and  county  taxes 
therein.  P.  L.  N.  J.  1884,  p.  72  ;  Sup.  to 
Rev.  985.  The  other  act  was  entitled 
"An  act  to  provide  for  and  secure  the 
raising  of  revenue  for  the  execution  of 
the  public  duties  of  maintaining  public 
schools,  preventing  the  destruction  of 
property  by  fire,  preserving  the  public 
health,  supporting  the  poor,  maintaining 
police,  and  keejjing  the  highways  and 
streets  in  a  safe  condition  for  public  use, 
within  the  limits  of  incorporated  cities, 
towns,  and  municipalities  in  cases  where 
the  local  or  municipal  authorities  or  officers 
fail  to  provide  for  the  performance  of  such 
duties."  In  this  latter  act  it  was  pro- 
vided that  wherever  in  any  city,  town,  or 
municipality  the  local  boards  or  officers 
authorized  by  law  to  assess  and  levy  the 
taxes  mentioned  in  the  title  to  the  act 
should  not  be  in  existence  and  qualified 
to  act,  at  the  time  when  by  law  assess- 
ments or  valuations  of  taxable  property 
may  be  commenced  in  any  year,  or  v\-hen- 
evec  such  local  boards  or  officers  sh  nuld, 
for  any  cause  whatever,  neglect  or  fail  to 
commence  the  assessment  or  valuatioji  of 


property  for  the  purpose  of  taxation  for 
the  space  of  ten  days  after  the  time  fixed 
by  law  when  taxes  become  a  lien  upon 
land  in  such  municipality,  or  should 
neglect  or  fail  to  levy  the  taxes  specified 
in  said  act  at  the  time  required  by  law,  it 
should  be  the  duty  of  the  governor  to 
cause  a  notice  to  be  given  to  the  mayor  of 
such  municipality,  or  to  the  president  or 
chairman  of  the  legislative  or  governing 
body,  if  there  was  no  mayor,  calling  atten- 
tion to  the  fact  that  the  local  authorities 
boards,  or  officers  authorized  to  levy  such 
taxes  are  not  in  existence  and  qualified  to 
act,  or  that  they  have  neglected  to  com- 
mence the  assessment  or  valuation  of  prop- 
erty, or  that  they  have  neglected  or  failed 
to  levy  said  taxes  ;  which  notice  should 
further  state  that  unless  proceedings  be 
duly  taken  to  make  the  assessment  or  val- 
uation within  ten  days  after  the  giving  of 
the  notice,  the  governor  would  appoint 
commissioners  of  taxation  under  the  act 
to  make  the  assessment  and  levy  of  taxes 
as  therein  provided.  If  the  governor, 
at  the  expiration  of  ten  days  from  the 
service  of  such  notice,  should  be  satisfied 
that  the  vacancy  still  existed,  or  that  the 
local  boards  or  officers  had  not  commenced 
the  assessment  of  valuations  of  property 
for  taxation,  or  that  said  taxes  had  not 
been  levied  at  the  time  required  by  law, 
it  should  thereupon  become  his  duty  to 
appoint  and  commission  three  freehold- 
ers, residents  of  such  municipality,  to  be 
known  as  Commissioners  of  Taxation,  whose 
duty  it  should  be,  "under  the  authority 
of  said  act,  to  levy  taxes  for  such  sums  as 
they  should  deem  expedient  for  the  fol- 
lowing, and  no  other  purposes  :  1.  For 
the  support  of  public  schools  and  the  re- 
pair of  school-houses.  2.  For  protecting 
property  within  such  city,  town,  or  mu- 
nicipality from  fire.  3.  For  the  protec- 
tion and  maintenance  of  the  public  health 
within  such  city,  town,  or  municipality. 
4.  For  the  maintenance  and  support  of  the 
poor.  5.  For  the  support  and  mainte- 
nance of  a  police  force  within  such  city, 
town,  or  municipality.  6.  For  kee]ung 
the  highways  and  streets  within  the  limits 
of  such  city,  town,  or  municipality  in  a 
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cases  from  various  States  presenting  the  question  in  different  phases, 
have  held  that  State  laws  imposing  upon  the  property  or  persons 


safe  condition  for  public  use.  7.  For  the 
expenses  of  assessing  and  collecting  the 
taxes  levied  under  this  act,  and  in  addi- 
tion thereto  a  sum  to  meet  deficiencies  not 
exceeding  ten  per  cent  of  the  sums  re- 
quired to  be  raised  for  the  above-stated 
purposes."  The  statute  further  provided 
that  "all  taxes  levied  in  pureuance  of  this 
act  shall  be  applied  solely  to  the  purposes 
for  which  they  were  levied  ;  and  it  shall 
be  unlawful  to  appropriate  or  use,  or  di- 
rect or  order  their  appropriation  or  use, 
for  any  other  purpose  or  purposes  what- 
ever." And  it  was  further  provided  that 
the  taxes  levied  by  the  commissioners 
should  be  collected,  paid  over,  distributed, 
appropriated,  and  apportioned  pro  rata 
among  the  objects  therein  named,  and  ex- 
pended by  the  same  officers  or  bodies,  and 
in  the  same  manner,  as  if  they  had  been 
levied  by  the  boards  or  officers  whose 
duty  it  was  under  existing  laws  to  levy 
the  same ;  and  it  was  further  provided 
that  the  commissioners  and  all  officers, 
boards,  or  bodies  who  should  be  concerned 
in  the  collection,  holding,  disbursing,  pay- 
ing over,  and  expending  or  directing  the 
expenditure  of  the  taxes  or  the  proceeds 
of  the  taxes  levied  in  pursuance  of  the 
act,  should  be  for  all  purposes  of  the  act, 
and  as  respects  said  taxes  and  their  pro- 
ceeds, the  officers  of  the  State,  and  any 
official  bonds  given,  or  to  be  given  by 
them,  should  enure  to  the  benefit  of  the 
State  as  well  as  to  any  person  or  corpora- 
tion interested  therein. 

Fnder  this  statute  and  the  other  stat- 
utes for  levying  State  and  county  taxes, 
the  city  of  Elizabeth  was  practically  en- 
abled to  obtain  money  for  all  necessary 
purposes,  without  at  the  same  time  being 
required  to  assess  and  levy  any  taxes  to 
pay  any  of  its  outstanding  obligations. 
No  litigation  arose  over  the  validity  of  the 
act  providing  for  levying  State  and  county 
taxes,  but  creditors  of  the  city  assailed  the 
oth,er  statvte  from  two  directions.  One  ob- 
tained a  writ  of  certiorari,  charging  that 
the  act  was  not  a  general  law  such  as  the 
C!onstitution  requires  ;  another  applied  for 
a  writ  of  inandnmus  to  compel  the  com- 
missioners to  levy  a  tax  to  pay  his  judg- 


ment, in  addition  to  the  taxes  specified  in 
the  act.  The  Supreme  Court,  however, 
held,  in  the  case  of  Eeid  i'.  Wiley,  46 
N.  J.  L.  473,  that  the  act  was  a  general 
law  and  constitutional ;  and  in  the  case 
of  Thompson  v.  Wiley,  lb.  476,  the  same 
court  held  that  the  commissioners  had  no 
power  to  levy  taxes  to  pay  debts  of  the 
city.  The  decisions  of  the  Supreme  Court 
in  these  cases  were  afterwards  unanimously 
sustained  by  the  Court  of  Errors,  for  the 
reasons  given  by  the  Supreme  Court.  The 
decision  of  the  Court  of  Errors  was  not 
reported.  Under  these  acts  the  city  con- 
tinued to  perform  its  essential  functions 
as  a  municipality  without  disturbance  from 
its  creditors. 

Concurrently,  however,  with  the  pas- 
sage of  the  statutes  to  protect  the  city 
from  its  creditors,  other  ads  were  passed 
providing  for  the  compromise  and  adjust^ 
merU  of  the  debt.  In  the  year  1881  (P.  L. 
N.  J.  p.  127),  "An  act  in  relation  to  en- 
cumbered cities"  was  passe*\  which  recited 
that  some  cities  of  the  State  were  encum- 
bered with  debt  to  an  extent  in  excess  of 
their  ability  to  pay  the  interest  thereon, 
and  providing  for  a  declaration  of  insol- 
vency to  be  made  by  the  governing  body 
of  the  city,  and  authorizing  a  settlement 
to  be  made  by  agreement.  Some  creditors 
of  Elizabeth  expressed  their  willingness  to 
reduce  the  amount  of,  and  adjust,  their 
claims  ;  but  others  declined  to  do  so.  The 
city,  however,  promulgated  a  plan  of  settle- 
ment, and  issued  adjustment  bonds  to  be 
used  in  refunding  the  debt.  In  order  to  raise 
money  to  pay  interest  on  the  new  bonds 
issued  to  assenting  creditors,  an  act  was 
passed  in  the  year  1885  (P.  L.  X.  J.  p.  75) 
making  it  the  duty  of  the  boards  or  officers 
having  power  to  assess  and  levy  taxes  for 
State  and  county  purposes  in  any  city,  to 
levy  an  additional  tax  therein  for  the  pur- 
pose of  securing  the  pajTnent  of  the  in- 
terest and  principal  on  all  bonds  issued, 
and  that  might  be  issued,  under  the  act 
which  provided  for  making  settlement  of 
the  debt  of  encumbered  cities  ;  such  addi- 
tional tax  to  be  applied  by  the  city  officero 
exclusively  for  those  purposes.  In  this 
way  the  new  bonds  of  the  assenting  cred- 
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legislatively  determined  to  be  benefited,  tbe  cost,  in  whole  or  in  part, 
according  to  legislative  discretion,  of  local  improvements,  and  provid- 
ing a  mode  of  judicially  contesting  the  charge  or  tax,  and  for  notice 
appropriate  to  the  case,  did  not  deprive  the  owner  of  Ms  property 
witJiout  d^ie  process  of  law  within  the  meaning  of  the  Fourteenth 
Amendment.^ 

§  761.  General  Result  summed  up.  —  The  general  results  of  the 
foregoing  extended  reference  to  the  judgments  of  the  courts  of  the 
several  States  concerning  local  improvements,  and  assessments  in 
respect  thereof,  are  here  summed  up  by  the  author,  accompanied 
with  some  critical  and  explanatory  observations  :  -— 

1.  A  local  assessment  upon  property  immediately  and  specially 
benefited  by  a  local  improvement  of  a  street,  although  resting  for  its 
foundation  upon  the  taxing  power,  is  distinguishable  in  many  re- 
spects from  a  tax  levied  for  the  general  purposes  of  the  State  or  the 
general  purposes  of  the  municipality. 

The  soundness  or  reasonableness  of  this  proposition  is  recog- 
nized by  the  legislation  of  Parliament,  which  has  constantly 
distinguished  between  taxes  for  the  benefit  of  the  whole  king- 
dom and  those  laid  for  the  improvement  of  a  particular  district.^ 

itors  were  protected,    and  non-assenting  TJ.  S.  578  (1888),  sustaining  judgment  of 

creditors  were  left  without  any  practical  Court  of  Appeals   of  Kentucky,   that   an 

means   of  enforcing  their  claims   against  act   of  that   State  authorizing  street  im- 

the   city.     At  present   nearly  all  •  of  the  provements  to  be  made  at  "  the  exclusive 

debt  has  been  compromised  ;  but  the  city  costs   of  the   owners   of  the   lots  in  each 

is   still   at  this  date  (1890)  acting  under  fourth  of  a  square,  to  be  equally  appor- 

the  statutes  mentioned  above.  tioned  by  the  general   council  of  the  city 

As  to  rights  of  creditors,  see  ante,  chaps,  according  to   the   number  of  square  feet 

iv.,  vii.,  xiv.  ;  post,  chap.  xx.  owned  by  them  respectively,   except  that 

^  Davidson  v.  New  Orleans,  96  U.  S.  comer  lots  shall  pay  twenty-five  per  cent 

97,  104  (1877),   (assessment  for  draining  more  than   others,"   was  valid.     Acts  of 

swamps).     County  of  Mobile  v.  Kimball,  this  kind  are  sustained  by  the  courts  of 

102   U.   S.  691  (1880),  where  the  county  Kentucky,     Preston  v.  Roberts,  12  Bush, 

of  Mobile  was  compelled  by  the  legislature  570,  587  ;  Beck  v.   Obst,  12  Bush,  268; 

to  loan  its  credit  for  a  local  work,  public  Broadway  Baptist   Church  v.    McAtee,  8 

in  its   character,  of  general  benefit  to  the  Bush,  508,  516.   Ante,  sec.  754,  and  note; 

State,  and  of  especial  benefit  to  the  county,  post,  sec.  802  a. 

Hagar  u.  Reclamation  District,  111  U.  S.  2  Viner's    Abr.    "Sewers";     Comyn's 

701  (1883),  reclamation  of  lands  in  Cali-  Dig.    "Sewers";     Bedford    Union    Poor 

fomia,  laying  the  burden  on  the  districts  Guard,    v,    Bedford    Impr.    Comm'rs,    7 

and  persons    benefited.     Similar    legisla-  Exch.    777  ;  Boston  Seamen's  Fr.  Soc.  v. 

tion  in  New  Jersey  sustained.     Wurts  v.  Boston,   116   Mass.  181    (1874)  ;  s.  c.  17 

Hoagland,  114  U.   S.   606   (1884)  ;   s.  c.  Am.  Rep.  153,  per  Devens,  J.     That  local 

below,  41  N,  J.  L.  175,  179,  distinguished  assessments  while  made  by  virtue  of  the 

Keeo  V.  Driggs  Drainage  Co.,  45  N.  J.  L.  taxing  power  are  not  "taxes"  as  that  word 

91,     United  States  v.  Memphis,  97  U,  S.  is  generally  used  in  constitutions,  charters, 

384,  292  (1877).     Walston  v.  Nevin,  128  and  revenue  statutes,  see  Cooley,  Taxa- 
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It  is  also  recognized  by  the  legislation  of  perhaps  every  State  in 
the  Union.^  Hence,  as  is  elsewhere  shown,  a  statutable  ex 
emption  of  designated  property  from  "taxation"  does  not  in- 
clude an  exemption  from  local  assessments.^  Hence,  also,  as 
we  have  already  seen,  provisions  in  State  Constitutions  con- 
cerning equality  of  "  taxation "  are  generally,  although  not 
invariably,  held  not  to  apply  by  their  intrinsic  force  to  local 
assessments.* 

2.  A  local  assessment  or  tax  upon  the  property  benefited  by  a 
local  improvement  may  be  autliorized  by  the  legislature. 

Where  the  Constitution  of  a  State  treats  local  assessments  as 
taxes,  and  includes  them  in  its  provisions  as  to  the  manner  in 
which  taxes  shall  be  laid,  its  requirements  in  that  behalf  must, 
of  course,  be  observed.* 

Where  there  is  no  special  constitutional  restriction,  the  ex- 
pense of  the  local  improvement  may  be  authorized  by  the 
legislature  to  be  apportioned  on  some  other  basis  than  that  of 
value  of  the  property  within  the  taxation  district. 

3.  Special  benefits  to  the  property  assessed,  that  is,  benefits 
received  by  it  in  addition  to  those  received  by  the  community  at 
large,  is  the  true  and  only  just  foundation  upon  which  local  assess- 
ments can  rest ;  ^  and  to  the  extent  of  special  benefits  it  is  every- 


tion,   636  ;    Burroughs,    Taxation,   435  ;  Am.  Rep.  153  ;  Wright  r.  Boston,  9  Cnsh. 

Borough  of  Greensburg  v.  Young,  53  Pa.  233,   241  ;   Yeatman  v.  Crandall,  11  La. 

St.  280  ;  Hoyt  v.  Saginaw,  19  Jlich.  39  ;  An.  220  ;  Allen  v.  Galveston,  51  Tex.  302; 

8.  c.  2  Am.  Rep.  76  ;  Maloy  v.  Marietta,  Austin  v.  Gulf,  Col.  &  Santa   Fe   R.  R., 

11  Ohio  St.  636  ;  Egyptian  Levee  Co.  r.  45  Tex.  234  ;  Roundtree  v.  Galveston,  42 

Hardin,  27  Mo.  49.5,  497;  Uhrig  r.   St.  Tex.  613,  626;  Palmer  r.  Strumpf,  29  lud. 

Louis,  44  Mo.  458  ;  Lockwood  i'.  St.  Louis,  329;   ante,  sec.  746  et  seq. 
24  Mo.  20  ;  Garrett  v.  St.  Louis,  25  Mo.  i  Ante,  sec.  616,  and  note  ;  sec.  752, 

505  ;  Crowley  r.  Copley,  2  La.  An.  329  ;  and  note. 

"Wilmington  r.  Yopp,  71  N.  C.  76  ;  Hay-  ^  Post,  sec.  776,  and  cases  cited, 

den  V.  Atlanta,  70  Ga.  817  ;  Egerton  v.  *  Ante,  sees.  754-759,  762. 

Green  Cove  Springs,  19  Fla.  140  ;  Wright         ♦  McBean     v.     Chandler,     9     Heisk. 

V.  Chicago,  46  111.  44;  Hines  v.  Leaven-  (Tenn.)   349  (1872)  ;  s.  c.   24  Am.   Rep. 

worth,  3  Kan.  186  ;  Mot/,  v.  Detroit,  18  308.  cited  ante.     Illinois  rule,  ante,  sec 

Mich.    495  ;    Williams  v.    Cammack,    27  759,  lote. 

Miss.  209;  Lexington  r.  McQuillan's  Heirs,         ^  Biirnes   v.  Dyer,   56  Vt  469,  citing 

9  Dana  (Ky. ),  513  ;  King  v.  Portland,  2  text.    Sec  also  Baltimore  r.  Johns  Hopkins 

Oreg.  146  ;  Tidewater  Co.  v.  Coster,   18  Hospital,  56  Md.  1 ;  Hanscom  v.  Omaha, 

N.  J.  Eq.  519  ;  People  v.  Lynch,  51  CaL  1 1  Xeb.  37  ;  post,  sec.  809,  and  note.  The 

15  ;  s.  c.  21  Am.  Rep.  676  ;  Richmond  &  proposition  of  the  text  coincides  with  the 

A.  R.  R.  Co.  r.  Lynchburg,  81  Va.  473  ;  conclusion  reached  by  Mr.  Hare,  after  a 

Norfolk  City  v.  Ellis,  26  Gratt.  224;  Mc-  very  full  review  of  the  course  of  American 

Geehee  v.  MathLs,  21  Ark.   40  ;   Merrick  decisions  upon  the  subject.     1  Hare  Am. 

r.  Amherst,  12  Allen,  500  ;  Boston  Seam.  Const.  Law,  286-315. 
8oc.  V.  Boston,  116  Mass.  185  ;  s.  c.  17 
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where  admitted   that  the  legislature  may  authorize  local  taxes  or 
assessments  to  be  made. 

4.  When  not  restrained  by  the  Constitution  of  the  particular  State, 
the  legislature  has  a  discretion,  commensurate  with  the  broad  domain 
of  legislative  power,  in  making  provisions  for  ascertaining  what  prop- 
erty is  specially  benefited  and  how  the  benefits  shall  be  apportioned. 

This  proposition,  as  stated,  is  nowhere  denied  ;  but  the  ad- 
judged cases  do  not  agree  upon  the  extent  of  legislative  power. 
The  courts  which  have  followed  the  doctrine  of  the  leading 
case  in  New  York^  have  asserted  that  the  authority  of  the  legis- 
lature in  this  regard  is  quite  without  limits  ;  but  the  decided 
tendency  of  the  later  decisions,  including  those  of  the  courts  of 
New  Jersey,  Michigan,  and  Pennsylvania,  is  to  hold  that  the 
legislative  power  is  not  unlimited,  and  that  these  assessments 
must  be  apportioned  by  some  rule  capable  of  producing  reason- 
able equality,  and  that  provisions  of  such  a  nature  as  to  make 
it  legally  impossible  that  the  burden  can  be  apportioned  with 
proximate  equality  are  arbitrary  exactions  and  not  an  exercise 
of  legislative  authority. 

5.  The  assessments  may  be  made  upon  all  the  property  specially 
benefited  by  the  particular  improvement  according  to  the  exceptional 
benefit  each  lot  or  parcel  of  property  actually  and  separately  re- 
ceives.    This  is,  perhaps,  the  method  most  generally  adopted  by  the 

1  People  V.  Brooklyn,  4  N.  Y.  419  public  should  pay  for  it.  To  force  an  ex- 
(1851)  ;  ante,  sees.  616,  752.  See  cases  pensive  improvement  [against  the  consent 
from  the  States  named,  and  others  referred  of  the  owners,  or  a  majority  of  them] 
to  in  the  last  note  to  this  section.  If  the  upon  a  few  property  owners  against  their 
reader  will  compare  the  opinion  of  Chief  consent,  and  compel  them  to  pay  the  en- 
Justice  Gibson,  in  Kirby  v.  Shaw,  19  Pa.  tire  expense,  under  the  delusive  pretence 
St,  258  (1852),  with  that  of  Chief  Justice  of  a  corresponding  specific  benefit  con- 
Agnew,  in  the  Washington  Avenue  Case,  ferred  upon  their  property,  is  a  species  of 
69  Pa.  St.  352  (1871),  and  in  Seely  v.  despotism  that  ought  not  to  be  per|  eta- 
Pittsburgh,  82  Pa.  St.  360  (1877),  re-  ated  under  a  government  which  claims  to 
ferred  to  infra,  he  will  discover  how  protect  property  equally  with  life  and  lib- 
widely  they  differ  (although  the  actual  erty.  Besides  its  manifest  injustice,  it 
judgments  may  not  conflict)  concern-  deprives  the  citizen  practically  of  the 
ing  the  amplitude  of  legislative  power  principal  protection  [aside  from  constitu- 
in  respect  of  taxes  and  impositions,  tional  restraints]  against  unjust  taxation, 
In  the  case  of  Guest  v.  Brooklyn,  69  viz.,  the  responsibility  of  the  representa- 
N.  Y.  506  (1877),  Church,  C.  J.,  not  tive  for  his  acts  to  his  constituents.  As 
denying  the  power  of  the  legislature  to  respects  general  taxation  where  all  are 
authorize  local  assessment  against  the  equally  affected,  this  operates,  but  it  has 
owner's  consent,  condemns  the  system,  as  no  beneficial  application  in  preventing 
authorized  and  practised  in  New  York  local  taxation  for  public  improvements, 
and  Brooklyn,  "as  unjust  and  oppressive,  The  majority  are  never  backward  in  con- 
unsound  in  principle,  and  vicious  in  prac-  senting  to,  or  even  demanding,  improve- 
tice.  The  right  to  make  a  public  street  ments  which  they  may  enjoy  without  ex- 
is  based  upon  public  necessity,  and  the  peuse  to  themselves." 
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legislation  in  this  country,  and  it  is  the  one  which,  in  the  author's 
judgment,  is  right  in  principle  and  the  most  just  in  its  practical 
workings, 

6.  Where  the  property  is  urban,  and  has  been  platted  into  blocks, 
with  lots  of  equal  depth  which  abut  the  local  improvement  for 
which  the  assessment  is  made,  and  there  are  no  special  constitu- 
tional restrictions  in  the  way,  and  nothing  in  the  nature  and  circum- 
stances of  the  particular  case  to  make  an  assessment  in  proportion 
to  the  frantage  of  the  lots  upon  the  improvement  work  manifest 
injustice,  it  is  generally,  but  not  always,  regarded  as  within  the 
competency  of  the  legislature  to  provide  that  it  may  be  so  made. 

As  to  sidewalks,  this  is  scarcely  disputed  or  open  to  dis- 
pute. As  to  grading,  paving,  and  sewers,  the  basis  of  frontage, 
where  sustained,  is  regarded  as  a  convenient,  practicable,  and  in 
most  cases  in  the  long  run  a  just  method  of  ascertaining  the 
benefits  severally  received,  since  the  benefits  actual  and  prob- 
able to  the  abutters  is  generally  proportioned  to  the  length  of 
their  respective  fronts  ;  and  hence  this  rule,  as  a  rule  of  appor- 
tionment, is  one  which,  on  the  conditions  above  named,  the 
legislature  may,  in  its  discretion,  prescribe.^ 

7.  Under  the  same  conditions  and  restrictions,  the  legislature  may 
authorize  the  assessment  upon  the  lots  benefited,  in  proportion  to 
their  superficial  area. 

But  if  other  than  abutting  lots  are  assessed  in  this  mode, 
and  especially  if  the  property  thus  assessed  cannot  as  of  right 
participate  in  the  benefit  and  use  of  the  local  improvement,  and 
the  extent  of  the  assessment  district  is  such  as  to  include  lots 
directly  and  largely  benefited  with  those  only  indirectly  and 
slightly  benefited,  then,  since,  on  this  basis,  all  lots  are  to  be 
assessed  by  the  same  rule,  viz.,  that  of  superficial  area,  this 
mode  of  assessment  will  not,  under  such  circumstances,  be 
sustained.^ 

8.  "Whether  it  is  competent  for  the  legislature  to  declare  that  no 
part  of  the  expense  of  a  local  improvement  of  a  public  nature  shall 
be  borne  by  a  general  tax,  and  that  the  whole  of  it  shall  be  assessed 
npon  the  abutting  property  and  other  property  in  the  vicinity  of  the 
improvement,  thus  for  itself  conclusively  determining,  not  only  that 
such  property  is  specially  benefited,  but  that  it  zs  thus  benefited  to  the 

*  Thomas  x.  Gain,  infra  ;   Washington  therein,  are  stated.     Tost,  sec.    809,  and 

Avenue    Case,    infra ;    supra,   sec.    752,  note. 

note,  where  the  decisions  in  Pennsylvania  ^  Thomas    v.    Gain,    infra  ;    Seely   r, 

and  elsewhere  are  referred  to.      Supra,  Pittsburgh,   infra;  Preston   v.   Rudd,  8-t 

sec.   760  a,  where  the  course  of  decision  Ky.  150. 
in  New  Jersey,  and  the  present  doctrine 
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extent  of  the  cost  of  the  improvement,  and  then  to  provide  for  the  ap- 
portionment of  the  amount  by  an  estimate  to  be  made  by  designated 
boards  or  officers,  or  by  frontage  or  superficial  area,  is  a  question 
upon  which  the  courts  are  not  agreed.^  Ahnost  all  of  the  earlier 
cases  asserted  that  the  legislative  discretion  in  the  apportionment  of 
public  burdens  extended  this  far,  and  such  legislation  is  still  upheld 
in  most  of  the  States.  But  since  the  period  when  express  provisions 
have  been  made  in  many  of  the  State  Constitutions,  requiring  unifor- 
mity and  equality  of  taxation,  several  courts  of  great  respectability, 
either  by  force  of  this  requirement  or  in  the  spirit  of  it,  and  perceiv- 
ing that  special  benefits  actually  received  by  each  parcel  of  contribut- 
ing property,  was  the  only  principle  upon  which  such  assessments 
can  justly  rest,  and  that  any  other  rule  is  unequal,  oppressive,  and 
arbitrary,  have  denied  the  unlimited  scope  of  legislative  discretion 
and  power,  and  asserted  what  must  upon  principle  be  regarded  as 
the  just  and  reasonable  doctrine,  that  the  cost  of  a  local  improve- 
ment can  be  assessed  upon  particular  property  only  to  the  extent 
that  it  is  specially  and  peculiarly  benefited ;  and  since  the  excess 
beyond  that  is  a  benefit  to  the  municipality  at  large,  it  must  be 
borne  by  the  general  treasury.^ 


1  Sapi-a,  sees.  752,  note,  760  a,  and 
notes.     Post,  sec.  809,  and  note. 

2  Seely  v.  Pittsburgh,  82  Pa.  St.  360 
(1877)  ;  s.  c.  22  Am.  Rep.  760  ;  Wash- 
ington Avenue  Case,  69  Pa.  St.  352 
(1871);  s.  c.  8  Am.  Rep.  255,  in  both 
of  which  Judge  Agnew  discusses  the  sub- 
ject, and  vindicates  the  two  propositions 
laid  down  in  the  opinion  of  Sharswood,  J., 
in  Hammett  v.  Philadelphia,  65  Pa.  St. 
146  ;  s.  c.  8  Am.  Law  Eeg.  (N.  s.)  411  ; 
s.  c.  3  Am.  Rep.  615,  viz.  :  "Local 
assessments  can  only  be  constitutional 
when  imposed  to  pay  for  local  improve- 
ments, clearly  conferring  special  benefits 
on  the  properties  assessed,  and  to  the  ex- 
tent of  these  benefit.s.  They  [local  assess- 
ments] cannot  be  imposed  when  the  im- 
provement is  either  expressed,  or  appears 
to  be  for  the  general  benefit."  Hammett's 
Case  followed.  Orphans'  Asylum  Appeal, 
111  Pa.  St.  135;  Wistar  w.  Philadelphia, 
111  Pa.  St.  604. 

In  Hammett's  Case,  on  the  principle 
that  repaying  a  street  is  a  general  benefit, 
it  was  decided  that  the  expense  could  not 
be  met  by  a  local  assessment,  although  it 
is  admitted  that  the  expense  of  the  origi- 
nal paving  may  be  thus  defrayed.     This 


particular  application  of  the  principle  is 
of  doubtful  correctness,  and  it  has  been 
denied  to  be  sound  in  Missouri.  See, 
Mi/ra,  sec.  780,  note.  In  Wistar  v.  Phila- 
delphia, 80  Pa.  St.  505  (1876)  ;  s.  c.  21 
Am.  Rep.  112,  the  exact  point  decided 
was  that  under  power  to  the  city  to  "pre- 
scribe by  ordinance  that  paving  of  streets 
and  of  footways  should  be  done  at  the 
expense  of  the  owners  of  the  ground " 
the  city  could  not  tear  up  a  pavement 
which  was  good,  had  been  built  at  the 
abutter's  expense  only  three  years  before, 
and  needed  no  repair,  and  require  it  to  be 
replaced  at  the  owner's  expense  with  a 
new  and  costly  one  [granite  curb,  &c.], 
the  right  to  do  this  not  being  deemed 
sufficiently  explicit ;  and  the  case  was 
distinguished  from  one  of  repair.  The 
point  decided  in  the  Washington  Avenue 
Case  is  stated,  ante,  sec.  752,  note.  Seely 
V.  Pittsburgh,  infra,  was  similar  to 
the  case  of  Washington  Avenue  ;  and  it 
was  held  that  the  cost  of  paving  Penn 
Avenue  in  Pittsburgh,  which  extended 
along  platted  lots  and  also  beyond  and 
along  suburban  and  unplatted  propertj', 
could  not  be  authorized  by  the  legislature 
to  be  assessed  by  i\i^  frontage  rule.     After 
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stating  the  cost  of  the  improvement  to 
have  been  $350,000,  and  the  character 
of  the  avenue,  Ag-neic,  C.  J.,  says,  with 
emphasis  :  "  This  blending  of  city  and 
country,  of  city  lots  and  farm  lands,  of 
the  residences  of  the  living  and  the  graves 
of  the  dead  [St  Mary's  Cemetery],  consti- 
tute a  group  so  motley  and  discordant,  a 
series  so  wanting  in  similitude  and  uni- 
formity, that  the  frontage,  or  per-foot  rule 
cannot  be  applied  to  it.  It  is  so  plainly, 
paljably,  rankly,  and  ruinously  unjust, 
it  must  be  pronounced  no  proper  or  lawful 
mode  of  special  taxation,  but  an  injustice 
so  gross  as  to  be  void  against  the  rights 
of  property  as  protected  by  the  Bill  of 
Rights"  (the  indefeasible  right  to  ac- 
quire, possess,  and  protect  property,  &c 
See  opinion  in  Washington  Avenue  Case 
for  the  enumeration  of  these  rights). 
A  statute  authorizing  the  assessment  of 
property  in  the  rural  district  used  as  farm 
land,  by  the  foot-front  rule,  for  grading 
or  other  local  improvements  upon  a  pub- 
lic avenue  upon  which  it  abuts,  held  un- 
constitutional. Scranton  v.  Pa.  Coal  Co., 
105  Pa.  St  445  (1884)  ;  following  Wash- 
ington Av.  Case,  69  Pa.  St  352  ;  Seely 
r.  Pittsburgh,  82  Pa.  St.  360  ;  Craig  v. 
PhUadelphia,  89  Pa.  St.  265;  City  v. 
Rule,  93  Pa.  St  15.    Infra,  sec.  794. 

The  judgment  in  the  Seely  Case,  in 
view  of  the  facts,  must  be  admitted  to  be 
right  by  all  except  those  who  ascribe  a 
practical  omnipotence  to  the  legislative 
power  in  such  matters,  —  a  view  which 
overlooks  the  substantial  difference  be- 
tween general  taxation  and  the  imposing 
of  a  special  burden  upon  particular  prop- 
erty, irrespective  of  political  or  municipal 
districts.  This  distinction  is  clearly  stated 
by  Beasley,  C.  J.,  in  State  v.  Newark,  37 
N.  J.  L.  415  ;  s.  c.  18  Am.  Rep.  729 
(1875) ;  supra,  sec.  760  a  ;  post,  sec.  809, 
and  note.  In  this  case  the  city  of  New- 
ark had  been  authorized  by  the  legislature 
to  repave  the  roadbed  of  any  of  its  streets, 
and  to  assess  two-thirds  of  the  cost  on  the 
abutting  property,  and  the  remaining  thiixl 
on  the  public  at  large.  It  improved  a 
street  accordingly.  No  point  was  made 
that  the  work  was  repairing,  instead  of 


original  paving.  There  was  no  special 
provision  of  the  Constitution  applicable. 
The  Chief  Justice  says  :  "  It  thus  appears 
that  the  statute  in  question  [city  charter] 
undertakes  to  hx  at  the  mere  will  of  the 
legislature  the  ratio  of  the  expense  to  be 
put  upon  the  owner  of  the  proj)erty  along 
the  line  of  the  improvement  ;  and  the 
question  is,  whether  such  an  act  is  valid." 
The  Court  of  Errors  and  Appeals  decided 
it  was  not.  The  basis  of  the  judgment, 
affirming  the  principle  of  The  Tidewater 
Co.  r.  Coster,  18  N.  J.  Eq.  519,  was 
"  that  cost  of  a  public  improvement  might 
be  imposed  on  particularized  property  to 
the  extent  to  which  such  property  was 
exceptionally  benefited,  and  that  any  spe- 
cial burthen  beyond  that  was  illegal." 
This  is  the  only  theory,  it  is  maintained, 
upon  which  local  assessments  can  be  sus- 
taine<l ;  and  the  judgment  of  the  court 
necessarily  implied  that  the  amount  or 
proportion  of  special  benefits  could  not  be 
arbitrarily  determined  by  a  legislative  act 
and  charged  upon  the  abutters,  but  would 
have  to  be  ascertained  and  apportioned  in 
some  other  mode,  as  by  an  estimate  of 
such  benefits,  to  be  separately  made  by  a 
proper  board  of  officers.  In  the  subse- 
quent case  of  the  New  Brunswick  Rubber 
Co.  V.  N.  B.  Street  Comm'i-s,  38  N.  J.  L. 
190  ;  s.  c.  20  Am.  Rep.  380  (1875),  the 
Supreme  Court  held  the  very  strict  view 
that  a  sewer  act  which  authorized  the 
Commissioners  of  Streets  and  Sewers, 
upon  the  completion  of  any  sewer,  "to 
ascertain  the  whole  cost  thereof  and  the 
size  of  all  the  lots  drained  thereby,  and  to 
fix  the  amount  to  be  paid  for  each  in  such 
proportions  as  may,  m  the  judgment  of  the 
commissioners,  be  j list  and  equitable,"  was 
unconstitutional,  because  it  failed  specifi- 
cally to  determine  the  mode  of  distrib- 
uting the  burden  ;  that  is,  as  we  under- 
stand it,  since  no  assessments  can  be  made 
except  for  special  benefits,  the  act  ought 
distinctly  to  require  the  assessments  to  ha 
made  on  this  basis.  But  the  act  did  not 
exclude  this  basis,  and  it  would  probably  be 
held  elsewhere  as  sufficient  to  support  an 
assessment  which  was  in  fact  made  upon 
the  right  principle.    See  Thomas  v.  Gaiot 
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over  streets,  and  also  over  roads  and  highways  within  the  corporate 
limits  of  municipalities,  has  been  considered.^  Special  provision 
for  road  or  street  labor  is  not  unfrequently  made  in  charters ;  and 
unless  there  be  some  restrictive  constitutional  provision,  the  legisla- 
ture may  empower  the  municipal  authorities  to  require  the  inhabi- 
tants to  pay  road  taxes,  or  perform  road  labor,  which  is  in  effect  a 
tax.  Not  only  so,  but  Jthe  legislature  has  the  constitutional  power 
to  authorize  a  city  corporation  to  levy  taxes  or  expend  money  to 
improve  public  roads  outside  of,  but  leading  into,  the  city,^  And  the 


infra.  Neither  absolute  certainty  nor 
exact  equality  is  practicable  in  such  mat- 
ters, and  cannot  be  judicially  exacted.  A 
similar  provision  to  that  condemned  in 
New  Jersey  may  be  found  in  many  of  the 
States.     See  supra,  sec.  760  a. 

Thus  the  General  Municipal  Incorpora- 
tion Act  of  Indiana,  in  respect  of  sewers, 
drains,  and  cisterns,  provides  that  the 
assessment  of  the  cost  thereof  shall  be 
upon  the  owners  of  the  property  benefited 
thereby  "in  such  equitable  proj>ortion  as 
the  common  council  may  deem  just,"  not 
to  exceed  ten  per  cent  of  the  value  of  the 
property.  First  Presb.  Church  v.  Ft. 
Wayne,  36  Ind.  338  (1871) ;  s.  c.  10  Am. 
Rep.  35. 

In  Vermont  a  statute  empowering  a  city 
to  make  local  assessments  on  the  property 
fronting  upon  sidewalks  "  for  so  much  of 
the  expense  thei-eof  as  they  shall  deem  just 
and  equitable  "  was  held  to  be  unconstitu- 
tional, because  it  did  not  fix  a  certain 
standard  of  assessment,  the  court,  per 
Veasy,  J.,  saying,  "the  words  just  and 
equitable  do  not  import  with  reasonable 
certainty,  a  limitation  to  particular  bene- 
fits to  property  benefited."  Barnes  v. 
Dyer,  56  Vt.  469. 

In  Michigan  the  court  was  of  opinion 
that  a  sewer  assessment  on  the  basis  of 
frontage  could  not  as  a  matter  of  law  be 
held  to  be  illegal  because  not  laid  in  pro- 
portion to  actual  or  probable  benefits. 
Warren  v.  Grand  Haven,  30  Mich.  24. 
The  subject  of  such  assessments  was  elab- 
orately discussed  by  Cooley,  C.  J.,  in  the 
subsequent  case  of  Thomas  v.  Gain,  35 
Mich.  155  (1876)  ;  s.  c.  24  Am.  Rep.  535, 
in  which,  while  the  court  did  not  deny 
that  with  proper  provisions  a  sewer  assess- 
ment might  be  authorized  to  be  made 
upon  the  basis  of  superficial  area,  yet,  aa 


in  the  case  before  it,  this  plan  was  made 
to  apply  to  all  property  (irrespective  of 
its  character  and  the  amount  of  benefits 
actually  received)  which  the  city  council 
might  resolve  had  been  benefited,  it  was 
considered  to  be  unconstitutional,  because 
it  was  legally  impossible  that  it  could 
"apportion  the  burden  justly,  or  with 
such  approximate  justice  as  is  usually 
attainable  in  tax  cases,  and  that  it  must 
fall  to  the  ground  like  any  other  merely 
arbitrary  action  which  is  supported  by  no 
principle."  See,  also,  McBean  v.  Chand- 
ler, 9  Heisk.  (Tenn.)  349  (1872)  ;  s.  c.  24 
Am.  Rep.  308  ;  in  which  the  frontage 
rule  was  held  to  be  in  conflict  with  the 
provisions  of  the  Constitution  of  Tennessee 
requiring  taxation  according  to  value :  ante, 
sec.  760.  N.  Y.  &  N.  H.  R.  R.  Co.  v. 
New  Haven  (what  constitutes  special  ben- 
efits), 42  Conn.  279  (1875)  ;  s.  c.  19  Am. 
Rep.  534  ;  State  v.  Ramsey  Co.  Dist.  Ct., 
33  Minn.  295,  holding  also  that  grading, 
filling,  &c.,  in  several  streets  may  be  so 
connected  as  to  be  properly  prosecuted  as 
one  improvement  for  which  one  assess- 
ment may  be  made.  Mode  of  making 
sewer  assessments  further  discussed,  post, 
sees.  806-808. 

1  Ante,  chap,  xviii.  sees.  676-679. 

A  uniform  road  land  "  tax  of  four  dol- 
lars to  each  quarter  section  of  land,"  irre- 
spective of  value,  was  sustained,  there 
being  no  constitutional  limitation  in  re- 
sptict  to  the  rule  of  apportionment  of  the 
public  burdens.  Burl.  &  Mo.  R.  R.  R.  Co. 
V.  Lancaster  County,  4  Neb.  293  (1876). 

2  Skinner  v.  Ilntton,  33  Mo.  244 
(1862).  The  legislature  of  the  State  has 
the  power,  unless  expressly  restrained  by 
the  Constitution,  to  authorize  a  munici- 
pal corporation  to  levy  a  tax  upon,  or 
require  a  license  from,  persons  using  th» 
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grant  in  the  charter  of  a  city  of  a  power  to  require  road  labor  from  all 
male  residents,  between  certain  ages,  is  not  an  infringement  of  the 
provision  of  the  State  Constitution  which  requires  "  that  the  mode 
of  levying  a  tax  shall  be  by  valuation,  so  that  every  person  shall 
pay  a  tax  in  proportion  to  the  value  of  his  property,"  the  court 
being  of  the  opinion  that  this  clause  was  intended  to  direct  a  uni- 
form mode  of  taxing  property,  but  not  to  deprive  the  legislature  of 
the  power  to  resort  to  other  species  of  taxation  if  it  saw  fit  to 
do  so.^  Power  to  the  corporate  authorities  of  a  town  "  to  make 
such  rules,  orders,  regulations,  and  ordinances  as  to  them  shall  seem 
meet  for  repairing  streets,"  was  held,  in  view  of  the  general  legisla- 
tion on  the  same  subject,  to  give  authority  to  require  the  inhabi- 
tants compulsorily  io  labor  on  the  streets  for  the  purpose  of  repairing 
them,  and  this,  although  there  was  also  express  power  (regarded  by 
the  court  as  cumulative)  to  levy  a  tax,  to  be  expended,  among  other 
purposes,  for  street  repairs.^ 

Under  a  constitutional  provision  requiring  "all  taxes  to  be  as 
nearly  equal  as  may  be,"  the  legislature  may  authorize  the  levy  of 
'poll-tax  by  municipal  corporations,  and  may  exempt  the  members  of 
fire  companies  from  the  payment  of  such  tax,  —  this  construction 
being  aided  by  the  long  acquiescence  of  the  people  in  laws  and 
charters  authorizing  such  taxes.^ 

§  763  (605).    Power  to  Teix  must  be  plainly  Conferred.  —  It  is  a 

principle  universally  declared  and  admitted  that  municipal  corpom- 
tions  can  levy  no  taxes,  general  or  special,  upon  the  inhabitants  or 
their  property,  unless  \\\e,  power  he  plainly  and  unmistakably  conferred.^ 

paved  streets  of  a  city,  for  the  purpose  of  State  v.   Maysville,   12  S.  C.  76  ;  Zanes- 

keeping  the  same  in  repair.     Chess  v.  Bir-  ville  r.  Richards,  5  Ohio  St.  589  ;  Swamp 

mingham,  1  Grant  (Pa.)  Cas.  438  (1857);  Land  Dist.  v.  Haggin,  64  Cal.  204;  Green 

Brooklyn  v.  Breslin,  57  N.  Y.  591  (1874).  v.  Ward,  82  Va.  324  ;  English  v.  People, 

See  Bennett  v.  Birmingham,  31  Pa.  St.  15  96  111.  566  ;  State  v.  Van  Every,  75  ilo. 

(1850);  ante,  sec.  682  ;  post,  sec.  792.  530  ;  Peters  r.   Lynchburg,  76  Va.   927  ; 

1  Sawyer  v.  Alton,  4  111.  130  ;  Tipton  Schoolfield  v.  Lynchburg,  78  Va.  366. 
p.  Norman,  72  Mo.  380.  A  municipal  corporation  cannot  levy  a 

'■*  State  V.  Halifax  Comm'rs,  4  Dev.  L.  tax  in  the  absence  of  delegated  authority 

(N.  C.)  345  (1833).  from  the  State  (arde,  sec.  741  ;  Meriwether 

»  Faribault  v.  Misener,  20  Minn.  396  v.  Garrett,  102  TJ.  S.  472),  and  the  power 

(1874).  to  contract  indebtedness  does  not  by  im- 

*  Caldwell  v.  Rupert,  10  Bush,  182  plication  confer  authority  to  levy  taxes  for 
(1873),  where  the  text  is  quoted  and  doc-  the  payment  of  the  debt.  Jeffries  v.  Law- 
trine  approved  and  applied.  Kniper  v.  rence,  42  Iowa,  498  (1876).  But  see  lim- 
Louisville,  7  Bush,  599  :  M.  E.  Church,  itation  on  this  last  proposition,  ante,  sec. 
In  re,  66  N.  Y.  395  (1876);  Sewall  r.  St.  741,  and  the  judgment  of  the  Supreme 
Paul,  20  Minn.  511  (1874),  citing  text ;  Court  of  the  United  States,  in  United 
Vance  r.  Little  Rock,  30  Ark.  439  (1875);  States  v.  New  Orieans,  98  U.  S.  381;  Ralls 
Heine  v.  Levee  Comm'rs,  19  Wall.  660  ;  Co.  Ct.  v.  United  States,  105  U.  S.  733. 
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It  has,  indeed,  often  been  said  that  it  must  be  specifically  granted  in 
terms  ;  but  all  courts  agree  that  the  authority  must  be  given  either 
in  express  words  or  by  necessary  or  unmistakable  implication,  and 
that  it  cannot  be  collected  by  doubtful  inferences  from  other 
powers,  or  powers  relating  to  other  subjects,  nor  can  it  be  deduced 
from  any  consideration  of  convenience  or  advantage.  It  has,  how- 
ever, been  held  by  the  Supreme  Court  of  the  United  States  that  the 
power  to  levy  a  tax  may  be  implied  from  an  express  power  to  incur 
an  obligation,  where  the  authority  to  tax  must  have  been  intended 
by  the  legislature  as  the  means  of  payment,  and  there  is  nothing 
in  the  legislation  applicable  to  the  case  to  rebut  the  implication.^ 
It  is  important  to  bear  in  mind  that  the  authority  to  municipalities 
to  impose  burdens  of  any  character  upon  persons  or  property  is 
wholly  statutory,  and,  as  its  exercise  may  result  in  a  divestiture 
and  transfer  of  property,  it  must  be  clearly  given  and  strictly  pur- 
sued.^ This  rule  applies,  as  we  have  already  seen,  to  proceedings^ 
by  municipal  corporations  under  the  delegated  right  of  eminent 
domain,  and  it  extends  equally  to  proceedings  under  the  taxing 
power,  including  special  assessments  for  local  improvements.^ 


1  Ante,  sec.  741  ;  United  States  v. 
New  Orleans,  98  U.  S.  341  ;  Ralls  Co.  Ct. 
V.  United  States,  105  U.  S.  733 ;  infra,  sec. 
769. 

2  Text  approved  in  St.  Mary's  Indus- 
trial School  V.  Brown,  45  Md.  310  ;  and 
Vansant  v.  Harlem  Stage  Co.,  59  Md. 
330. 

*  Ante,  chap.  xvi.  sec.  605  et  seq. 

*  Sharp  V.  Spier,  4  Hill  (N.  Y.),  76 
(1843);  Sharp  v.  Johnson,  lb.  92  ;  Mays 
V.  Cincinnati,  1  Ohio  St.  268  (1853)  ; 
Zanesville  v.  Richards,  5  Ohio  St.  589  ; 
Beattv  V.  Knowles,  4  Pet.  152  ;  Dyckman 
V.  New  York,  1  Seld.  (5  N.  Y.)  434; 
Leavenworth  v.  Norton,  1  Kan.  432 
(1863);  Burnes  v.  Atchison,  2  Kan.  454  ; 
Henry  v.  Chester,  15  Vt.  460  (1843)  (na- 
ture of  authority  discussed  by  Eedjield, 
J.);  Asheville  Comm'rs  v.  Means,  7  Ired. 
L.  (N.  C.)  406  (1847);  Jonas  v.  Cincin- 
nati, 18  Ohio,  318  (1849);  Oregon  S.  Nav. 
Co.  V.  Portland,  2  Oreg.  81 ;  Harmony  Tp. 
Trs.  V.  Osborne,  9  Ind.  458  (1857);  How- 
ell V.  Bulfalo,  15  N.  Y.  512;  Burnett  i'. 
Buffalo,  17  N.  Y.  383  ;  Manice  v.  New 
York,  8  N.  Y.  120  ;  Fairfield  v.  Ratcliff, 
20- Iowa,  396  (1866);  Henderson  v.  Balti- 
more, 8  Md.  352  (1855)  ;  Rathbun  v. 
Acker,   18   Barb.    393 ;    State  v.    Jersey 


City,  26  N.  J.  L.  444  ;  1  N.  J.  L,  309  ; 
Columbia  v.  Hunt,  5  Rich.  L.  (S.  C.)  550; 
Chicago  V.  Wright,  32  111.  192  ;  Taylor  i-. 
Conner,  31  Cal.  480  ;  Emery  v.  San  F. 
Gas  Co.,  28  Cal.  345  ;  St.  Louis  v.  Laugh- 
lin,  49  Mo.  559  (1872);  Dwarris  on  Stat- 
utes, 749  ;  Murray  v.  Tucker,  10  Bush, 
240  (1874),  approving  text  ;  Mobile  v. 
Baldwin,  57  Ala.  61  ;  Stone  v.  Mobile,  57 
Ala.  61  ;  State  v.  Guttenberg,  39  N.  J.  L. 
660  ;  Va.  &  Tenn.  R.  R.  Co.  v.  Washing- 
ton Co.,  30  Gratt.  471  ;  Richmond  v.  Dan- 
iel, 14  Gratt.  385. 

Where  a  general  tax  is  authorized  by 
statute  and  a  rate  prescribed,  the  tax  can- 
not be  levied  by  special  taxation,  nor  can 
the  rate  be  exceeded ;  power  to  impose  a 
special  tax  or  a  special  assessment  cannot 
be  exercised  by  imposing  a  general  tax. 
Webster  v.  People,  98  111.  343  ;  Dubuque 
V.  Chicago,  D.  &  M.  R.  R.  Co.,  47  Iowa, 
201. 

A  statute  delegating  power  to  charge 
the  property  of  individuals  with  the  ex- 
pense of  local  improvements  must  be 
strictly  pursued  ;  whatever  step  tlie  legis- 
lature has  prescribed  to  be  taken  therein 
cannot  be  declared  by  the  courts  to  be 
merely  director}'  or  immaterial.  Merritt 
V.  Portchester,  71  N.  Y.  309. 
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§  764  (606).  Same  subject.  — Therefore,  the  power  to  tax  (using 
the  word  in  its  strict  and  proper  sense,  as  a  means  of  raising  munici- 
pal revenue)  cannot  he  inferred  from  the  general  welfare  clause  in 
a  charter ;  ^  nor  is  it  usually  to  be  implied  from  authority  to  license 
and  regulate  specified  avocations;^  nor  from  legislative  authority 
permitting  certain  improvements  to  be  made,  or  liabilities  to  be 
created,  unless  such  appears  on  the  whole  to  have  been  the  clear 
legislative  intent ;  ^  nor  is  it  included  in  the  police  power.* 

§  765  (607).  Same  subject.  Special  Po-wers  construed.  —  So, 
conformably  to  the  principles  adopted  for  the  construction   of  this 


"  The  burden  is  upon  the  corporation 
to  show  the  grant  [to  lay  taxes]  by  ex- 
press words  or  necessary  implication.  For 
otherwise  it  cannot  be  justified  in  the  ex- 
ercise of  this  high  prerogative  of  sover- 
eignty." Per  Lumpkin,  J.,  in  Savannah 
V.  Hartridge,  8  Ga.  23-26  (1850).  Stat- 
utes authoiizing  the  levying  of  taxes  are 
strictly  construed,  and  if  there  is  much 
doubt,  that  doubt  exempts  the  citizen 
from  the  burden.  lb.  ;  I^ot  v.  Ross,  38 
Ala.  156,  161  (1861).  "The  law  [author- 
izing  local  assessments]  must  be  strictly 
followed  as  to  all  its  substantial  require- 
ments." Per  Lawrence,  J.,  Scammon  v. 
Chicago,  40  111.  146.  "  Possessing,  as 
these  municipal  corporations  do,  tht;  power 
of  assessment  and  sale  of  private  property, 
often  wielded  by  the  indiscreet  and  selfish, 
the  grossest  abuses  would  inevitably  fol- 
low, if  they  were  not  held  strictly  within 
the  powers  granted  and  the  means  pre- 
acribed  for  the  execution  of  these  powers. " 
Per  Stuart,  J.,  Kyle  v.  Malin  (relating  to 
power  to  tax  for  local  improvement),  8 
Ind.  34-37  (1856).  "  It  is  undoubtedly 
true,  as  held  by  this  court  in  Richmond 
V.  Daniel,  14  Gratt.  387,  that  laws  confer- 
ring the  power  of  taxation  ujx)n  a  munici- 
pal corporation  are  to  be  construed  strict- 
ly ;  and  so,  too,  are  exemptions  from 
taxation  to  be  construed  strictly,  and 
when  the  power  of  taxation  has  been  once 
conferred,  it  is  not  to  be  crippled  or  de- 
stroyed by  strained  interpretation  of  sub- 
sequent laws."  Per  Joijncs,  J.,  Orange  & 
A.  R.  R.  Co.  V.  Alexandria  Council,  17 
Gratt.  (Va.)  176  (1867).  Tax  levied  hj de 
facto  aldermen  valid.  Dean  v.  Gleason,  16 
"Wis.  1-17  (1862);  ante,  chap.  ix.  sec.  276. 

1  Ante,  sees.  357-365  ;  Maya  ».  Cincin- 
VOL.  II.  — 19 


nati,  1  Ohio  St.  268  (1853).  If  the  ob- 
jects or  subjects  of  taxation  are  expressly 
designated,  the  right  to  tax  for  other  ob- 
jects or  subjects  cannot  be  derived  from 
the  general  power,  though  expressly  con- 
ferred, to  enact  by-laws  for  the  good  gov- 
ernment of  the  town.  Asheville  Comm'rs 
V.  Jleans,  7  Ired.  L.  (N.  C.)  406  (1847). 

2  Ante,  chapter  on  Ordinances,  sees. 
281-365,  398.  And  see  Mays  v.  Cincin- 
nati,  supra;  Cincinnati  v.  Bryson,  15  Ohio, 
625  (1846),  approving  Boston  v.  Schaffer, 
9  Pick.  419.  Compare  Cincinnati  v.  Buck- 
ingham, 10  Ohio,  261,  and  1  Ohio  St.  268- 
274,  as  to  correctness  of  which  qucere ; 
Mobile  V.  Yuille,  3  Ala.  137  ;  Collins  v. 
Louisville,  2  B.  Mon.  (Ky.)  134  ;  State  v. 
Roberts,  11  Gill  &  J.  (Md.)  506,  per 
Archer,  J.;  Columbia  v.  Beasly,  1  Humph. 
(Tenn.)  240  ;  infra,  sec.  768. 

*  Leavenworth  v.  Norton,  1  Kan.  432 
(1863);  Burnes  v.  Atchison,  2  Kan.  454  ; 
ante,  sec.  162,  and  cases  cited.  The  power 
to  make  an  improvement  does  not  imply 
or  carry  with  it  the  power  to  levy  a  spe- 
cial assessment  upon  property  benefited  to 
pay  for  the  improvement.  Such  assess- 
ments can  only  be  made  where  the  power 
to  do  so  is  plainly  conferred  and  strictly 
followed.  Wright  i;.  Chicago  (assessments 
for  deepening  river),  20  111.  252  (1858)  ; 
Columbia  v.  Hunt  (curbing  assessment), 
5  Rich.  (S.  C.)  550  ;  Chicago  v.  Wright, 
32  111.  192;  Annapolis  v,  Harwood,  32 
Md.  471  (1870).  Power  "to  regulate  and 
improve  sidewalks "  does  not  authorize 
special  assessments  upon  adjoining  owner  ; 
but  such  improvements  may  be  paid  for 
out  of  the  coi-poration  treasur}'.  Fairfield 
V.  SatcliflF,  20  Iowa,  396. 

*  Jackson  v.  Newman,  59  Miss.  335. 
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class  of  powers,  it  is  held  that  where  a  statute  specifies  certain 
purposes  for  which  taxes  may  be  levied  by  the  municipal  authori- 
ties, and  adds  "  or  for  any  other  purpose  they  may  deem  necessary," 
these  general  words  will  authorize  taxation  only  for  purposes  of  the 
same  general  character  with  those  already  enumerated.^  So,  power 
"  to  levy  and  collect  a  special  tax  "  for  lighting  a  city  does  not  au- 
thorize the  council  to  add  to  the  tax  a  percentage  for  collectoi's  fees, 
nor  the  cost  of  proceedings  before  the  mayor;  these  services  must 
be  paid  for  from  the  general  revenue,  unless  otherwise  specifically 
provided  for  by  the  charter.^  So,  power  to  make  such  by-laws  as 
shall  be  necessary  "  to  promote  the  peace,  good  order,  benefit,  and 
advantage  "  of  the  corporation,  and  to  assess  such  taxes  as  shall  be 
necessary  for  carrying  the  same  into  effect,  does  not  authorize  a  tax 
for  the  payment  of  part  of  the  expense  to  be  incurred  by  a  railroad 
company  in  bringing  the  line  of  their  road  nearer  to  the  town  than 
originally  located.^  So,  where  the  power  is  granted  with  a  proviso 
annexed,  no  greater  authority  is  given  than  is  contained  within  the 
limits  of  the  proviso.* 

§  766  (608).  Legislature  may  change  Revenue  and  Taxing  Po'wers 
at  will  within  Constitutional  Limits.  —  The  power  to  levy  taxes  and  to 
make  local  assessments  conferred  upon  municipal  corporations  may, 
in  the  absence  of  constitutional  restriction,  and  when  the  rights  of 
creditors  are  not  impaired,  as  we  have  heretofore  shown,  he  changed 
at  the  pleasure  of  the  legislature^  or  resumed  and  be  exercised  by 
commissioners  directly  appointed  by  the  legislature.® 

1  Drake  v.  Phillips,  40  III.  388  (1866).  (Pa.)  332  ;  ante,  chap.  vi.  sees.  161-163; 
As  to  when  assessments  may  be  made,  see  Minn.  Linseed  Oil  Co.  v.  Palmer,  20  Minn. 
Hyde  Park  v.  Borden,  94  111.  26.     Special     468  (1874). 

assessments  for  local  improvement  cannot         *  Jlethodist  Church,  In  re,  66  N.  Y. 

l)e  enforced  by  fines  or  penalties  imposed  by  395  (1876). 

ordinance.      Augusta  v.  Dunbar,  50  Ga.  6  ^,j^g^   gj^ap.  iv.  sec.  57,  note  ;  .sees. 

387  (1873);    Gridley  v.  Bloomington,   88  60,  62,   63,  66,  69,  75;  ante,  chap,  xiv.; 

111.  555  ;  s.  p.  Ottawa  v.  Spencer,  40  111.  Blanding  v.  Burr,  13  Cal.  343  ;  Aspinwall 

211.     See  Index,  tit.  Fines  and  Penalties,  v.  Daviess  Co.  Comm'rs,   22  How.   364  ; 

2  Jonas  V.  Cincinnati,  18  Ohio,  318-  Oilman  v.  Sheboygan,  2  Black  (IT.  S.), 
823  (1849);  Nelson  v.  La  Porte,  33  Ind.  510  ;  Lansing  v.  County  Treasurer,  1  DiU 
258.  Same  principle  as  to  local  assess-  Ion  C.  C.  522  ;  Muscatine  v.  Miss.  &  Mo. 
ments.  Bucknall  v.  Story,  36  Cal.  67  ;  R.  R.  Co.,  lb.  536  ;  Von  Hoffman  v. 
Williams  v.  Detroit,  2  Mich.  560  ;  Minn.  Quincy,  4  Wall.  535  ;  Butz  v.  Muscatine, 
Linseed  Oil  Co.  v.  Palmer,  20  Minn.  468,  8  Wall.  575  ;  ante,  sec.  737,  note  ;  Louis- 
475,  citing  text.  An  enactment  that  no  iana  v.  PiLsbury,  105  U.  S.  301  :  WoKTv. 
costs  shall  be  recovered  against  a  city  in  New  Orleans,  103  U.  S.  358  ;  State  v. 
suits  properly  commenced  against  it  was  Cassidy,  22  Minn.  312  (1875);  State  v. 
held  unconstitutional.  Durkee  v.  Janes-  Brewer,  64  Ala.  287  ;  Desty  Taxation,  sec. 
ville,  28  Wis.  464  (1871).  56,  pp.  265-267.  and  cases. 

8  McDermond    v.    Kennedy,    Bright.         ^  Baltimore  v.  Board  of  Police,  16  Md. 
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§  767.  Same  subject.  —  Suppose,  however,  a  tax  has  been  le\ded 
by  a  municipal  corporation,  under  and  in  pursuance  of  legislative 
authority,  and  not  collected,  is  it  within  the  competency  of  the 
legislature,  as  against  the  municipality  and  against  its  consent,  to 
release  a  specific  class  of  taxpayers  from,  the  payment  of  such  tax  ? 
The  general  subject  is  discussed  in  a  previous  chapter,  in  which  is 
considered  the  extent  of  legislative  power  over  municipal  corpora- 
tions and  their  rights.  As  a  general  proposition  the  legislature  has 
complete  power  over  public  revenues  and  their  disposition,  except 
where  restrained  by  express  constitutional  limitations.  In  the 
Iowa  case,  cited  in  the  note,  it  was  held  by  a  majority  of  the  judges, 
but  on  different  grounds,  that  an  act  of  the  legislature  releasing 
railway  companies  from  the  payment  of  taxes,  already  levied  by 
the  municipality,  but  not  collected,  was  unconstitutional  and 
void.^ 

§  768  (609).  Taxing  and  Police  Po'wers  distinguished ;  Scope  of 
Power  to  license  Occupations.  —  The  taxing  power  is  to  be  distin- 
guished from  the  j)olice  power,  the  general  nature  of  which  has  been 
before  adverted  to.^  The  power  to  license  and  regulate  particular 
branches  of  business  or  matters  is  usually  a  police  power ;  but  when 
license  fees  or  exactions  are  plainly  imposed  for  the  sole  or  main 
purpose  of  revenue,  they  are,  in  effect,  taxes.^  The  authority  to 
license  and  regulate  various  matters  is  very  generally  conferred 
upon  the  municipal  councils,  and  there  is,  as  we  have  seen  in  a 
former  chapter,  some  difference  of  judicial  opinion  as  to  the  extent 
of  powei  thus  conferred,  particularly  in  reference  to  using  it  for 
purposes  of  revenue.*  Ordinarily,  the  mere  power  to  license,  or  to 
subject  to  police  regulations,  does  not  give  the  power  to  tax  dis- 
tinctly for  revenue  purposes ;  but  it  may  give  the  power  when  such 
appears  from  the  nature  of  the  subject-matter,  and  upon  the  whole 

376  (1859).   See  on  this  subject,  chap.  iv.  spirittious  liqnors  without  having  first  ob- 

ante  ;  Philadelphia  r.  Field,  58  Pa.  St.  320  tained  a  license,  is  not  void  as  in  restraint 

(1868);  ante,  sees.  70-75.  of  trade  ;  and  such  a  license  may  be  ex- 

1  Dubuque  v.  111.  Central  R.  E.  Co.,  39  acted  as  a  condition  of  a  druggist  doing 

Iowa,  56  (1874);  Const.  Iowa,  Art.  8,  sec.  2.  business,   it  being  required  not  as  a  tax, 

'  Ante,  chap.  vi.  sec.   141.      The  dis-  but  under  the  police  power.      Rochester 

tinction  between  the  two  powers  is  well  v.   Upinan,   19  Minn.   108    (1872);   ante, 

stated  by  Bepue,  J.,  State  v.  Hoboken,  sec.  ll.*». 
cited  infra  ;  supra,  sec.  765.  *  Ante,  chap.  xiL  sees.   357-365,  and 

'  Ante,  chap.  xii.  sees.  357-365  ;  Ward  cases  there  cited.    License  fees  for  carrying 

V.  Maryland,    12   "Wall.    418    (1870),   per  on  a  business  or  avocation  is  a  tax  only 

Clifford,  J. ;  St.  Louis  r.  Spiegel,  75  Mo.  when  revenue  is  the  main  object  for  whiclx 

145.     An  ordinance  prohibiting  all   per-  it  is  imposed.     Desty  Taxation,   sec.  64, 

tons,   including  druggists,    from    selling  pp.  303-316,  and  cases. 
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charter  or  enactment,  to  have  been  the  legislative  intent,  but  not- 
otherwise.-^ 


§  769  (610).    Prescribed    Mode   must   be   pursued ;   Limitation  of 

Tax-Rate.  —  As  the  authority  to  levy  taxes  or  to  make  local  assess- 
ments does  not,  as  we  have  just  seen,  exist  unless  legislatively  eon- 
ferred,  so  it  can  be  exercised  no  further  than  it  is  clearly  given  ;  ^ 
and  if  the  mode  in  which  the  authority  shall  be  exercised  is  pre- 
scribed, that  mode   must  be   pursued.^     There  is,  however,  some 

V.  Acker,  18  Barb.  (N.  Y.)  393  ;  Chicago 
V.  Wright,  32  111.  192  ;  Crane  v.  Janes- 
ville,  20  Wis.  305  ;  Kuox  v.  Peterson,  21 
Wis.  247 ;  Collins  v.  Louisville,  2  B.  Mon. 
(Ky. )  134;  Cross  v.  Morristown  (mode), 
18  N,  J.  Eq.  305  (1867);  State  v.  Jersey- 
City,  24  N.  J.  L.  662,  666  ;  State  v.  Plain- 
field,  38  N.  J.  L.  95  ;  State  v.  Jersey  City, 
25  N.  J.  L.  309  ;  State  v.  Crawford,  36 
N.  J.  L.  394 ;  State  v.  Perth  Amboy,  38 
N.  J.  L.  425  ;  Brophy  v.  Landman,  28 
Ohio  St.  542  (1876);  Leach  v.  Cargill,  60 
Mo.  316  (1875);  Butler  v.  Nevin,  88  lU. 
575  (1878);  Churchman  v.  Indianapolis, 
110  Ind.  259  ;  Frost  v.  Leatherman,  55 
Mich.  33  ;  State,  ex  rcl.  v.  Babcock,  20 
Neb.  522  ;  Green  v.  Ward,  82  Va.  324  ; 
Fort  Worth  v.  Davis,  57  Tex.  225  ;  1 
Desty  Taxation,  sec.  91,  pp.  441-444. 

Any  departure  in  substance  from  the 
statute  vitiates  the  proceedings  for  local 
assessments.  Merritt  v.  Portchester  (oath, 
notice,  &c.),  71  N.  Y.  309  (1877).  The 
grant  of  powers  to  make  looal  assess- 
ments is  strictly  construed,  and  must 
be  strictly  followed.  There  is  no  power 
to  make  assessments  for  local  improve- 
ments except  such  as  exists  in  the  charter. 
Allen  V.  Galveston,  51  Tex.  302.  The 
provisions  in  a  city  charter  in  regard  to 
the  steps  required  before  the  contracts  for 
grading,  &c.,  are  let,  are  conditions  prece- 
dent, and  every  requirement  must  be 
strictly  complied  witli  before  there  can  be 
any  liability  of  adjoining  lots  for  such 
work.  Massing  v.  Ames,  37  Wis.  645 ; 
Pound  V.  Chippewa  Co.  Sup.,  43  Wis.  63  ; 
Allen  V.  Galveston,  51  Tex.  302.  Where 
work  was  ordered  and  contracted  to  be 
done  at  the  expense  of  adjoining  lots, 
without  taking  the  necessary  steps  to 
charge  the  lots,  the  contractor  cannot  re- 
cover from  the  city  under  a  charter  which 


1  lb.  See,  also,  ante,  sec.  115  ;  Free- 
holders V.  Barber,  2  Halst.  (N.  J.)  64. 
Power  to  license  inns  gives  no  power  to 
tax.  lb.  Same  principle.  Kip  v.  Pater- 
son,  26  N.  J.  L.  298  ;  New  York  v.  Sec- 
ond Av.  K.  R.  Co.,  32  N.  Y.  261  ;  St. 
Louis  V.  Boatmen's  Ins.  &  T.  Co.,  47  Mo. 
150,  163  ;  Commonwealth  v.  Markham 
(dog  ordinance),  7  Bush,  486  ;  Van  Hook 
V.  Selma,  70  Ala.  361  (license  for  selling 
goods);  Davis  v.  Macon,  64  Ga.  128  ;  ante, 
chap.  xii.  Thus,  agreeably  to  the  rule 
stated  in  the  text,  it  was  held  in  the  State 
V.  Hoboken,  33  N.  J.  L.  280  (1869),  that 
the  power  given  to  a  municipal  corpora- 
tion to  regulate  streets  and  the  building  of 
vaults  will  not  authorize  an  exaction  or 
assessment  which  amounts  to  a  tax  upon 
the  owners  of  lots  for  permission  to  build 
vaults  in  the  streets  in  front  of  their  prop- 
erty, or  to  improve  the  streets  for  their 
more  convenient  use.     Supra,  sec.  764. 

Power  to  license  vending  of  intoxicat- 
ing liquors  within  a  short  distance  of  the 
municipality  valid  as  a  police  regulation. 
Falmouth  v.  Watson,  5  Bush,  660  (1869); 
Mason  v.  Lancaster,  4  Bush,  406.  Where, 
by  its  charter,  a  city  is  authorized  to  as- 
sess a  tax  on  licenses  to  do  certain  kinds 
of  business,  it  may  require  the  payment  of 
the  tax  as  a  condition  precedent  to  issuing 
the  license.  Sights  v.  Yarnalls,  12  Gratt. 
292  (1855).  Property  taxed  for  revenue 
purposes  may  also  be  subject  to  license 
tax.  St.  Louis  v.  Bucher,  7  Mo.  App.  169 
(1878). 

2  Winston  u.  Taj'lor,  99  N.  C.  210. 

•  Ante,  sees.  89  ct  seq. ,  and  notes  ;  Sew- 
all  V.  St.  Paul,  20  Minn.  511,  520  (1874), 
citing  text  ;  D'Antignac  v.  Augusta,  31 
Ga.  700  ;  Lott  v.  Ross,  38  Ala.  156  (1861); 
Fitch  V.  Pinckard,  5  111.  78  ;  Henderson 
V.  Baltimore,  8  Md.  352  (1855);  Rathbuu 
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difficulty  at  times  to  distinguish  provisions  which  are  imperative 
from  those  which  are  directory  merely.^  It  is  not  unusual,  in  the  or- 
ganic acts  of  municipalities,  for  the  protection  of  the  citizens,  to 
limit  the  rate  of  taxation,  or  the  amount  of  taxes  that  may  be  raised 
during  any  one  year ;  and  where  the  power  is  thus  limited,  it  is  not 
ordinarily  enlarged  by  implication  by  other  provisions  of  the 
charter,  general  in  their  nature,  conferring  the  power  to  make  con- 
tracts or  to  incur  liabilities,  or  even  giving  authority  to  make  im- 


declares  that  in  no  event,  when  work  is 
ordered  to  be  done  at  the  expense  of  any 
lot,  shall  the  city  be  held  responsible  on 
account  thereof.  Hall  v.  Chippewa  Falls, 
47  Wis.  267  ;  s.  p.  Eilert  v.  Oshkosh, 
14  Wis.  587  ;  Smith  v.  Milwaukee,  18 
Wis.  63  ;  Whalen  v.  LaCrosse,  16  Wis. 
270  ;  Finney  v.  Oshkosh,  18  Wis.  220  ; 
Fletcher  v.  Oshkosh,  18  Wis.  229  ;  Owens 
V.  Milwaukee,  47  Wis.  461  ;  but  see,  dis- 
tinguishing this  case,  Benton  v.  Milwau- 
kee, 50  Wis.  368  ;  Harrison  v.  Milwaukee, 
49  Wis.  247;  Bouldin  v.  Baltimore,  15  Md. 
18  (1859) ;  Dwarris  on  Statutes,  749  ;  Co- 
lumbus r.  Story,  35  Ind.  97  (1870).  Un- 
der the  special  act  in  question  in  the  case 
it  was  held  fatal  to  a  special  assessment 
that  the  commissioners  did  not  take  the 
oath  required  by  statute  ;  and  it  was  also 
held  fatal  that  the  commissioners  did  not, 
in  fact,  have  any  meeting  at  a  public  place 
at  the  time  named  in  the  notice  of  the 
assessment.  Wheeler  r.  Chicago,  57  111- 
415  ;  State  v.  Perth  Amboy,  .38  X.  J.  L. 
425. 

All  the  steps  required  by  law  to  confer 
jurisdiction  to  order  improvement  must  be 
complied  with.  Eager,  In  re,  46  X.  Y. 
100  ;  Hewes  v.  Reis,  40  Cal.  255  ;  Him- 
melman  r.  Danos,  35  Cal.  441  ;  Dough- 
erty V.  Hitchcock,  lb.  512  ;  Nicolson  Pav- 
ing Co.  r.  Painter,  Ih.  699  ;  Himmelman 
r.  Oliver,  34  Cal.  246  ;  Fulton  v.  Lincoln, 
9  Neb.  358  ;  Hager  v.  Burlington,  42 
Iowa,  661  ;  Hurford  v.  Omaha,  4  Neb.  350 
(1876);  Lexington  v.  Headley,  5  Bush, 
508  ;  Welker  v.  Potter,  18  Ohio  St.  85  ; 
Hawthorne  v.  East  Portland,  1 3  Oreg.  271 
(defective  notice).  The  function  of  com- 
missioners to  assess  damages  and  benefits 
for  a  local  improvement  is  judicial,  with 
the  consequences  which  attach  to  this 
proposition,  such  as  that  the  commission- 
era  shall  have  no  special  interest  in  the 


assessment,  &c.  State  v.  Crawford,  36 
N.  J.  L.  394.  Where  mode  of  making 
improvements  is  prescribed  by  statute, 
"the  mode  in  such  eases  constitutes  the 
measure  o/potcer."  Field,  C.  J.,  in  Zott- 
man  v.  San  Francisco,  20  Cal.  102  ;  ap- 
proved by  Sanderson,  J.,  in  Nicolson  Pav- 
ing Co.  V.  Painter,  35  Cal.  699  ;  Murphy 
V.  Louisville,  9  Bush,  189.  WTiere  the 
organic  law  of  a  city  is  silent  as  to  the 
manner  in  which  it  shall  express  its  deter- 
mination to  improve  a  street,  this  may  be 
done  by  ^notion  or  resolution  as  well  as  by 
ordinunce.  Indianapolis  v.  Imberry,  17 
Ind.  175  (1865);  ante,  sees.  290,  310; 
Moberry  r.  Jeffersonville,  38  Ind.  198  : 
Terre  Haute  v.  Turner,  36  Ind.  522  ;  Del- 
phi V.  Evans,  36  Ind.  90  (1871).  But 
where,  by  the  organic  law,  an  ordinance  is 
expressly  required  or  is  implied  by  neces- 
sary inference,  a  mere  resolution  to  im- 
prove a  street  is  void-  Newman  v.  Em- 
poria, 32  Kan.  456.  Ante,  chap,  on  Ordi- 
nances. So  also  as  to  levying  taxes, 
Warrensburg  v.  MiUer,  77  Mo.  56 ;  ante^ 
chap.  xii. 

1  A  statute  requiring  a  tax  to  be  levied 
on  a  day  named  held  directory,  and  the 
duty  may  be  performed  within  a  reason- 
able time  thereafter.  Gearhart  v.  Dixon,  1 
Pa.  St.  224  (1845).  But  in  Williamsport 
V.  Kent,  14  Ind.  306  (1860),  an  incorpo- 
rating statute  provided  that  "  the  board 
of  trustees  shall,  before  the  third  Tuesday 
in  May,  each  year,  determine  the  amount 
of  general  tax  for  the  current  year,"  and 
although  it  was  not  expressly  declared  by 
the  statute  that  they  should  not  exercise 
the  power  after  the  time  named,  it  was 
nevertheless  decided  that  a  tax  levied  af- 
ter the  third  Tuesday  in  May  was  void. 
Sed  qua:re.  Post,  chap.  xx.  Description 
of  the  improvement  Steckert  r.  East  Sag- 
inaw,   22   Mich.    104.      Provision   as  to 
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provements,  or  to  erect  usual  or  ordinary  buildings.^  But  special 
authority  to  borrow  money  for  a  designated  purpose  may,  and  if 
such  be  the  legislative  intention  will,  impliedly  repeal,  pro  tanto, 
existing  charter  limitations  upon  the  rate  of  taxation.^     Where  the 

assessment  roll  held  mandatory,  lb.  As 
to  mandatory  provision,  see  Starr  v.  Bur- 
lington, 45  Iowa,  87  (1876).  Provisions 
whose  object  is  to  protect  the  taxpayer 
are  mandatory  ;  those  intended  merely  to 
promote  despatch,  method,  system,  &c., 
are  generally  directory.  1  Desty  Taxation, 
sec.  106,  pp.  515-521,  and  cases. 

1  Benoist  v.  St.  Louis,  19  Mo.  179 
(1853);  Clark  v.  Davenport,  14  Iowa,  494; 
Learned  v.  Burlington,  2  Am.  Law  Pieg. 
(x.  s.)  394,  and  note  ;  Leavenworth  v. 
Norton,  1  Kan.  432  ;  Burnes  v.  Atchison, 
2  Kan.  454.  But  see  Commonwealth  v. 
Pittsburgh,  34  Pa.  St.  496  ;  Amey  v.  Alle- 
gheny City,  24  How.  364  ;  Fosdick  v.  Per- 
rysburg,  14  Ohio  St.  472  ;  Butz  v.  Mus- 
catine, 8  Wall.  575  (1869)  ;  Quincy  v. 
Jackson,  113  U.  S.  332,  noted  infra  ;  ante, 
sees.  162,  741,  763. 

Statutory  limitations  on  the  rate  or 
amount  of  taxation.  Under  the  Minnesota 
statute  as  to  limitation  upon  the  rate  of 
taxation,  the  plaintiff  and  a  board  of 
county  commissioners  entered  into  a  con- 
tract in  writing,  whereby  the  former 
agreed  to  build  a  jail  for  the  use  of  the 
county,  to  be  completed  by  July  1,  1873, 
the  latter  party  agreeing  to  pay  therefor 
$1,300,  in  county  orders,  upon  the  comple- 
tion. It  was  held  :  1,  that  the  agreement 
to  issue  the  county  orders,  if  valid,  was 
the  incurring  of  a  pecuniary  liability  on 
the  part  of  the  county  ;  2,  that  in  con- 
sidering whether  a  given  amount  of  pecu- 
niary liability  could  be  incurred,  the 
county  board  was  bound  to  inquire  whether 
such  amount  of  money  could  be  raised  by 
a  levy  of  prescribed  number  of  mills  on  a 
dollar  of  the  taxable  property  of  the 
county,  as  the  same  appeared  upon  the 
subsisting  grand  list  of  the  county,  which 
was  in  tliis  case  the  grand  list  made 
in  1872  ;  3,  that  as  $930.45  was  all  that 
could  be  levied  on  such  grand  list  at  the 
rate  of  ten  mills  on  the  dollar,  the  agree- 
m^t  for  the  building  of  the  jail  and  pay- 
ment therefor  was  void  as  respected  the 
county.  Johnston  v.  Becker  Co.  Comm'rs, 
27  Minu.  64 ;  6  N.  W.  R.  411. 


The  statute  of  Iowa  authorizes  a  tax  of 
six  mills  on  the  dollar  for  ordinary  county 
revenue.  The  Supreme  Court  of  the 
United  States  held  that  where  it  appeared 
that  the  entire  collection  was  needed  for 
the  current  expenses  of  the  county,  the 
circuit  court  of  the  United  States  was  not 
justified  in  awarding  a  mandamus  to  com- 
pel the  levy  of  an  amount  to  pay  a  judg- 
ment recovered  against  the  county.  Clay 
County  V.  McAleer,  115  U.  S.  616.  Ante, 
chap,  on  Contracts  ;  post,  chap,  on  Manda- 
mus. Under  the  statute  of  Georgia  limit- 
ing the  power  of  nmnicipal  corporations  to 
levy  taxes  for  "ordinary  current  expenses," 
the  cost  of  fitting  up  a  building  for  city 
purposes  was  held  to  be  a  necessary  ex- 
pense which  could  lawfully  be  included  in 
the  tax.  Rome  v.  Mc Williams,  67  Ga. 
106.  Where  by  charter  the  right  to  tax 
was  limited  to  one  per  cent  per  annum  on 
all  taxable  property,  and  a  levy  of  three 
mills  was  required  to  be  made  to  meet  in- 
terest on  the  bonded  debt,  the  Supreme 
Court  of  the  United  States  held  that  the 
disposition  of  the  remaining  seven-tenths 
was  within  the  discretion  of  the  council, 
and  was  not  subject  to  judicial  order  in 
advance  of  an  ascertained  surplus.  East 
St.  Louis  V.  Zebley,  110  U.  S.  321,  and 
see  East  St.  Louis  v.  Underwood,  105  Ill- 
SOS  ;  Weber  v.  Traubel,  95  111.  427.  Post, 
sec.  851.     Ante,  sec.  162. 

A  special  act  authorizing  a  munici- 
pality to  issue  bonds  in  payment  of  a 
railroad  subscription,  held  to  confer  au- 
thority to  levy  taxes  for  payment  of  the 
debt  in  excess  of  the  limit  of  taxation  au- 
thorized by  the  charter  for  ordinary  mu- 
nicipal purposes ;  distinguishing  United 
States  V.  Macon  County,  99  U.  S.  582  ; 
post,  sec.  851  ;  Quincy  v.  Jackson,  113 
U,  S.  332.  See  also  on  this  subject, 
United  States  v.  New  Orleans,  98  U.  S. 
381,  393  ;  Ralls  Co.  Ct.  v.  United  States, 

105  U.  S.  733,  735  ;  Parkersburg  u.  Brown, 

106  U.  S.  487,  501. 

2  Ante,  sec.  162,  and  cases  there  cited. 
In  The  Commonwealth  v.  Pittsburgh,  above 
cited,  a  city,  by  a  si)ecial  act  of  the  legis- 
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charter  limit  as  to  the  amount  of  taxes  or  rate  of  taxation  for  any 
given  year  is  not  exceeded,  there  may  be  different  levies  of  taxes  in 
the  same  year,  which,  where  the  charter  is  silent  on  the  point,  may 
be  either  a  fiscal  year  or  calendar  year,  in  the  discretion  of  the 
council.^ 

§  770  (611).  General  Revenue  La-ws  jind  special  diarter  Provi- 
sions construed.  —  The  general  statutes  of  every  State  contain 
elaborate  revenue  lavjs,  declaring  what  property  is  taxable  and  in 
what  manner  it  shall  be  taxed ;  but  municipalities,  as  we  have 
seen,  must  have  a  specific  and  clear  grant  of  power  to  authorize 
them  to  levy  and  collect  taxes,  and  the  manner  in  which  it  is  con- 
fen-ed  often  leaves  it  to  be  determined  by  judicial  construction  how 
far  the  provisions  of  the  general  law  apply  to  municipal  corporations. 
The  ordinary  principles  of  construction,  where  there  is  a  conflict 
between  the  general  and  special  legislation,  have  been  referred  to 
in  a  previous  chapter.^  In  some  instances,  municipal  charter  have 
been  held  to  authorize  the  corporations  to  tax  in  a  different  mode, 
or  upon  different  principles,  from  that  adopted  by  the  legislature  in 
respect  to  State  taxation.^ 

§  771  (612).  Same  subject.  General  Law^  held  not  to  limit  Charter 
Power.  —  In  Virginia,  the  general  laics  imposing  taxes  fur  the 
support  of  the  State  government  required  railroad  companies  to  pay 
into  the  State  treasury,  for  every  passenger  transported,  one  mill  for 
every  mile  of  transportation,  and  then  provided  that "  every  company 

lature,  was  authorized  to  create  a  large  prove  insufficient,  may  levy  an  additional 

debt    for  a  particular    purpose,    to    bor-  tax  during  the  same  year.     Municipality 

row  money  therefor,  and  to   make   pro-  Xo.  2  v.  Orleans  Cot.  Press  Co.,  6  Rob. 

vision   for   the  payment   thereof  by   the  (La.)  411. 

assessment  and  collection  of  such  tax  as         ^  Ante,  chap.  v.  sec.  87,  and  cases  cited, 

might  be   necessary   therefor  ;    this    was  State  r.  Branin,  23  N.  J.  L.  484  (1852). 
held,  as  respects  the  particular  debt  thus  '  Adams  r.  Somerville,  2  Head  (Tenn.), 

created,  to  be  a  repeal  of  any  pre-existing  363  ;  Columbia  r.  Beasly,  1  Humph.  232, 

restrictions  upon  the   power  of  taxation.  240  ;  Shoalwater  v.  Armstrong,  9  llumph. 

See  supra,  sees.  741,  761,  763  ;  post,  sec.  217;  Glass  r.  White,  5  Sneed  (Tenn.),  475. 

851,  and  cases.  Instances  of  general  law  not  applying  to 

1  Benoist   v.    St.   Louis,    19   Mo.   179  cities.     Laugdon  v.  N.  Y.  Fire  Dep.,  17 

(1873).    But,  in  the  aggregate,  the  charter  Wend.  234  :  Furman  r.  Knapp,  19  Johns, 

limit  must  not  be  exceeded.    lb.   The  levy  248  ;  Municipality  No.  2  v.  X.  0.  &  Car. 

of  a  municiijal  tax  exceeding  the  aggiegate  R.  R.   Co.,  10  Rob.   (La.)  187;   Munici- 

amount  limited  by  the  charter  for  a  single  pality  No.  2  o.   Com.  Bank  of  N.  O.,  5 

year  is  illegal,  and  cannot  be  sustained.  Rob.  (I.a.)  151.    See  Saunderer.  McLin.  1 

"Wattles  r.  Lapeer,  40  Mich.  624.     Where  Ired.   L.   (N.  C.)  572  ;  City  of  Kansas  r. 

there  is  no  restriction  in  the  charter  as  to  Johnson,  78  Mo.  661  ;  Savannah  v.  Jesup, 

the  time  or  amount  of  levy,  the  city  conn-  106  U.  S.  563  (1882);    supra,   sees.  88, 

cil,  on  ascertaining  that  the  first  levy  will  note,  740,  note. 
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paying  such  tax  shall  not  be  assessed  with  any  tax  on  its  lands,  build- 
ings, or  equipments."  The  charter  of  a  city  in  that  State  gave  it 
power  to  "  raise  money  by  taxes  for  the  use  of  the  city,  provided  the 
laws  for  that  purpose  be  not  repugnant  to  the  laws  of  the  State." 
It  was  held  that  the  general  tax  law  was  intended  to  refer  only  to 
State  taxation,  and  did  not  extend  to  municipalities ;  that  the  pro- 
viso in  the  city  charter  does*  not  limit  the  power  of  the  city  to  tax 
only  such  property  or  subjects  as  are  taxed  by  the  State ;  and  that, 
under  the  above-mentioned  power  in  its  cliarter,  the  city  could  tax 
tlie  real  estate  and  personal  property  of  the  company  permanently 
located  therein  ;  and  the  opinion  was  expressed  that,  as  the  resi- 
dence or  domicile  of  the  company  was  in  that  city,  it  could  also  tax 
the  rolling  stock  employed  on  the  road  of  the  company.^ 

§  772  (613).    Charter  Power  held  to  refer  to  General  La'w.  —  But 

authority  conferred  by  the  charter  of  a  village  corporation  to  assess 
taxes  "  upon  the  freeholders  and  inhabitants  of  said  village  accord- 
ing to  law"  means  according  to  the  provisions  and  principles  of  the 
general  tax  law  in  force  at  the  time  the  assessment  is  made.^  So 
authority  in  the  charter  of  a  city  to  "  assess  all  taxable  real  and  per- 


^  Orange  &  A.  R.  R.  Co.  v.  Alexandria, 
17  Gratt.  (Va.)  176  ;  ante,  sec.  87. 

2  Ontario  Bank  v.  Bunnell,  10  Wend. 
186  (1833);  approved,  Buffalo  v.  Le  Cou- 
teulx,  15  N.  Y.  451,  455  (1857);  Am. 
Transp.  Co.  v.  Buffalo,  20  N.  Y.  381,  391, 
per  Denio,  J.;  State  Bank  v.  Madison,  3 
hid.  43  (1851);  Gardner  v.  State,  21  N. 
J.  L.  557  ;  ante,  sec.  87. 

"There  are  numerous  bodies  in  this 
State,  like  the  village  in  question,  which 
possess  to  a  limited  extent  the  power  of 
local  taxation,  and,  I  presume,  in  every 
instance  the  principles  and  mode  of  im- 
posing a  tax  are  ascertained  by  reference 
to  the  general  law ;  and  we  should  lament 
to  be  obliged  to  give  to  their  several  pow- 
ers such  a  construction  as  would  prevent 
a  participation  in  the  improvements  of 
the  system  of  taxation  which  are  made 
from  time  to  time,  and  to  be  found  only 
in  the  general  law  on  the  subject."  Per 
Nelson,  J.,  in  The  Ontario  Bank  v.  Bun- 
nell, 10  Wend.  186  (1833)  ;  ante,  sec.  87. 

How  far  the  general  laws  of  the  State  in 
regard  to  taxation  apply  to  villages,  towns, 
and  cities,  see  Troy  v.  Mutual  Bank,  20 
N.  Y.  387;  Am.  Transp.  Co.  v.  Buffalo, 
Jb,  388,  note.     In  this  last  case,  p.  391, 


Benio,  C.  J.,  lays  down  this  proposition  : 
"Where  the  general  law  is  made  applica- 
ble [to  municipalities]  in  this  way  [that  is, 
by  words  of  reference  to  the  general  laws 
contained  in  their  charters],  any  change 
in  the  general  law  would  produce  a  corres- 
ponding change  in  the  method  of  taxation 
by  municipal  corporations,  the  reference 
being  to  the  law  as  it  shall  exist  for  the 
time  being."  Same  principle.  Ontario 
Bank  v.  Bunnell,  10  Wend.  186  (1833) ; 
Buffalo  V.  Le  Couteulx,  15  N.  Y.  451  ; 
Davenport  v.  Miss.  &  Mo.  R.  R.  Co.,  16 
Iowa,  348.  The  view  of  Wright  and  Dillon, 
JJ.,  in  the  case  last  cited,  was  subsequently 
adopted  by  the  Supreme  Court.  Dunleith 
&  D.  Br.  Co.  V.  Dubuque,  32  Iowa,  427 
(1871)  ;  State  v.  Mt.  Pleasant  Council,  8 
Rich..  L.  (S.  C.)  214.  Where  a  city  is  au- 
thorized "  to  levy  a  tax  upon  the  tax- 
payers of  the  city,  taxable  under  the 
revenue  laws  of  the  State,"  such  tax  must 
be  levied  upon  the  same  persons  and  prop- 
erty as  prescribed  by  the  State  revenue 
laws.  The  phrase  "taxpayers  of  the  city, 
taxable  under  the  revenue  laws  of  the 
State,"  designates  both  the  person  and 
subject  of  taxation.  Barret  v.  Henderson, 
4  Bush,  255. 
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sonal  property  within  the  city "  refers  to  the  general  State  law  to 
ascertain  what  kind  of  property  is  subject  to  taxation,  and  the  cor- 
poration has  power  to  assess  not  only  what  was  then  taxable,  but 
also  whatever  might  afterwards  be  made  subject  to  taxation  by  any 
general  statute.^ 

§  773  (614).  Municipal  Property  not  taxable.  — The  general  stat- 
utes of  the  State  upon  the  subject  of  taxing  property  undoubtedly 
refzr  to  pnvate  pi^operty,  and  not  to  that  owned  by  the  State  ;  and, 
in  view  of  the  public  nature  of  municipalities,  and  the  purposes  for 
which  they  are  established,  heretofore  explained,^  the  author  is  of 
opinion  that  such  enactments  do  not,  by  implication,  extend  to  any 
property  owned  by  them,  —  certainly  to  none  owned  by  them  for 
public  uses.^  On  this  principle  the  city  of  Brooklyn  cannot  im- 
pose a  tax  upon  land  in  that  city  owned  and  used  by  the  city  of 
New  York  and  by  its  lessee  as  a  ferry  laTuling  in  connection  with 
the  ferry  franchise  granted,  by  its  charters,  to  the  last  named 
city.*     On  the  same  ground  it  was  held  that  a  sale  of  lands,  the 


1  Buffalo  V.  Le  Conteulx,  15  N.  Y.  451 
(1857)  ;  The  Ontario  Bank  v.  Bunnell, 
10  Wend.  186,  supra  ;  Davenport  v.  Miss. 
&  Mo.  R.  R.  Co.,  supra;  s.  P.  Tacka- 
berry  v.  Keokuk,  32  Iowa,  155  (1871); 
Lot  r.  Ross,  38  Ala.  156,  construing  the 
words  ' '  taxable  property. "  But  in  South 
Carolina,  in  cases  arising  under  the  char- 
ter of  the  city  of  Charleston,  which  is 
authorized  "to  assess  those  who  hold  tax- 
able property  within  the  same,"  the  words 
"  taxable  property  "  were  construed  "  to 
mean  all  property  not  exempt  by  laiofrom 
taxatio'ii"  whether  the  State  taxes  the 
particular  kind  of  property  or  not  for  State 
purposes.  The  words  are  not  equivalent 
to  the  phrase,  "  property  taxed  by  the 
State  ; "  but  qucere.  State  v.  Charleston 
Council,  10  Rich.  L.  240  (1857) ;  Charles- 
ton Council  V.  St.  Philip's  Church,  1 
McMul.  Eq.  139;  Stater.  Charleston  Coun- 
cil, 4  Strob.  L.  217  ;  State  v.  Charieston 
Council,  1  Mill  Const.  40;  Stater.  Charles- 
ton Council,  5  Rich.  L.  561;  Charleston 
Council  V.  Condy,  4  Rich.  L.  254  ;  State 
V.  Charleston,  2  Speere  L.  719 ;  lb.  623  ;  1 
Desty  Taxation,  sec.  90,  p.  436. 

2  Ante,  chap.  i.  sec.  9  et  seq.;  chap.  iL 
■ec.  18  ^^  seq. ;  chap.  iv.  sec.  54  et  seq. 

*  Ante,  chap,  xv.,  as  to  Corporate  Prop- 
erty, sees.  575,  576;  State  v.  Gaffney,  34 


N.  J.  L.  131,  133  (1870),  holding  that 
land  in  good  faith  acquired  by  the  city  for 
water-icorks  is  not  taxable  though  not 
actually  in  use  for  such  purpose.  Galves- 
ton Wharf  Co.  v.  Galveston,  63  Tex.  14. 

*  People  V.  Brooklyn  Assessors  (citing 
text).  111  X.  Y,  505  (1888).  The  sub- 
stance of  the  reasoning  of  Andrews,  J., 
who  delivered  the  opinion  of  the  court,  is 
that  the  ferry  franchise  was  granted  to 
New  York  by  its  charters  for  public  pur- 
poses. Its  acceptance  imposed  upon  the 
city  a  corresponding  duty,  which  could  not 
be  performed  without  a  landing-place  on 
the  Brooklyn  side  ;  and  that  the  franchi.se 
to  maintain  the  ferry,  conjoined  with  the 
ownership  of  the  landing,  constitute  to- 
gether a  ferry  property  belonging  to  the 
city  devoted  to  public  uses,  and  in  the 
absence  of  special  provision  to  the  con- 
trary is  exempt  from  taxation.  The  fact 
that  the  city  of  New  York  operated  the 
ferry  through  lessees,  deri\ing  its  revenues 
from  the  rental,  did  not  change  the  status 
of  the  property.  Whether  there  is  any 
disrinction  in  principle  between  the  taxa- 
tion of  property  of  a  municipality  strictly 
devoted  to  public  uses,  and  property  which 
it  owns,  though  not  acquired  for  a  public 
use,  although  it  may  be  held  on  the  gen- 
eral trust  applicable  to  all  property  of  the 
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property  of  a  city  corporation,  and  constituting  part  of  the  city 
cemetery,  for  taxes,  was  void.^  The  sound  principle  is  that  prop- 
erty owned  by  the  United  States,  by  a  State,  or  by  a  municipality 
for  public  uses,  is  not  subject  to  be  taxed  unless  so  provided  by 
positive  legislation.^ 

§774  (615).  Same  subject.  Kentucky  Decision. — The  view  just 
expressed  has  not,  however,  received,  in  its  full  extent,  the  sanction 
of  the  Court  of  Appeals  in  Kentucky.  Under  the  statute  laws  of 
that  State,  there  was  no  express  exemption  of  municipal  property  frorrt 
taxation,  and  the  State,  for  State  revenue,  assessed  against  the  city  of 
Louisville  a  large  amount  of  property,  including  the  city  hall,  mar- 
ket-houses, fire-engines,  wharves,  &c.,  and  the  case  presented  the 
question  whether  the  property  was  or  was  not  exempt,  by  impli- 
cation, from  taxation  by  the  State.  And  the  judgment  of  the  court 
was,  that  whatever  property  was  used  and  held  by  the  city  for  carry- 
ing on  its  municipal  government,  or  was  necessary  or  useful  for  that 
purpose,  was  not  taxable  by  the  State,  and  this  would  include  pub- 
lic buildings,  prisons,  and  property  dedicated  to  charity ;  but  that 
whatever  is  not  so  used,  but  is  owned  by  the  city  in  its  "  social  or 
commercial  capacity,"  and  for  its  own  profit,  such  as  vacant  lots, 
market-houses,  fire-engines,  and  the  like,  is  subject  to  taxation.^ 

corporation,  but  the  acquisition  or  holding  17  Am.  Rep.  159.     See   authorities    cited 

of  which  has  no  essential  connection  with  in  note,  lb.  161. 

the  public  functions  of  the  municipality,  ^  piper  v.  Singer,  4  Serg.  &  R.  354 ; 

the  court  preferred  to  express  no  opinion.  Hall  v.  Marysville,  19  Cal.  391 ;  People  v. 

The  court  also  observes  that  the  tax  was  Doe,  36  Cal.  220;  Low  v.  Lewis,  46  Cal. 

sought  to  be  imposed  on  the  land  as  the  549;  People  v.  Shearer,  30  Cal.  645  ;  Peo^ 

property  of  the  city,  and  not  on  the  lessees  pie  v.  Salomon,  51  111.  37;  Fort  Dodge  v: 

in  respect  of  their  interest.  More,  37  Iowa,  388  (1873) ;  State  v.  GaflF- 

So  a  public  wharf  owned  by  a  munici-  ney,  34  N.  J.  L.  133;  County  of  Erie  v. 

pal  corporation,  or  the  rights  of  a  munici-  Erie,  113  Pa.  St.  360  ;  Nashville  v.  Smith, 

pal  corporation  in  a  public  wharf,  cannot,  86  Tenn.  213  ;  Rochester  v.  Rush,  80  N. 

in  the  absence  of  a  statute  authorizing  it,  Y.  302;  Green  v.  Hotaling,  44  N.  J.  L. 

be  taxed,  being  property  owned  by  the  mu-  347.     See  1   Desty   Taxation,   chap,   iii., 

nicipalit)' for  public  purposes,  and  there-  entitled   "Property  not  Subject  to  Taxa- 

fore  not  subject  to  the  general  laws  appli-  tion,"  and  cases,  pp.  48,  49.     Arde,  sac 

cable  to  taxation.    Galveston  Wharf  Co.  v.  752,  note. 
Galveston,  63  Tex.  14  (1884).  8  Louisville  v.  Commonwealth,  1  Du- 

1  People  V.   Doe,  36  Cal.  220  (1868)  ;  vail  (Ky.),  295  (1864).    The  author,  with 

Doyle  i>.  Austin,  47  Cal.  353  (1874);  Tyler  deference  to  the  learned  court,  ventures 

V.  People,  66  111.  322  (1872)  ;  ante,  sec.  to  observe  that,  in  his  judgment,  the  ex- 

739,  note.     The  lands  of  a  county  used  emption  should  have  been  extended  to  all 

for  a  court-house  and  other  county  pur-  the  property.     Municipal  corporations  are 

poses  cannot  be  taxed  by  the  city  in  which  not  usually  allowed   to  hold  or  deal  in 

it  is  situated,  nor  is  it  liable  it  was  held  property  directly  for  profit ;  and  this  i? 

to  a  sewer  as.sessment.     Worcester  Co.  v.  not  the  purpose   for  which    authority   is 

Worcester,  116   Mass.  193  (1874) ;  s.  c.  given  to  erect  market-houses  or  wharvos, 
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§  775  (615  a).  Governmental  Instnimentalities  not  taxable.  —  It 
is  settled  by  the  Supreme  Court  of  the  United  States  that  the 
geneml  government  has  no  authority  to  tax  the  means  and  instru- 
mentalities employed  by  a  State  in  conducting  its  governmental 
operations,  and  discharging  its  public  duties.^  In  so  far  as  muni- 
cipalities are  agencies  of  the  State,  tlie  principle  referred  to  ex- 
tends to  them,  and  so  it  has  been  decided  by  that  court,  where 
the  point  involved  was  the  right  of  Congress  to  tax  the  income  or 
property  of  a  municipal  corporation.^  The  question  arose  in  this 
way :  The  city  of  Baltimore,  under  legislative  authority,  issued  its 
bonds  for  a  large  amount,  and  made  a  loan  of  the  proceeds  to  the 
railroad  company  defendant,  taking  a  mortgage  upon  the  road  and 
franchises  to  secure  the  loan.  The  interest  thus  secured  the  United 
States  sought  to  tax  under  the  Internal  Kevenue  Act.**  The  court 
held  that  the  tax  could  not  be  collected  ;  that  the  nature  of  muni- 
cipal corporations  was  such,  and  such  was  their  relation  to  the  State 
in  the  business  of  municipal  rule,  that  they  partook  of  the  State's 
exemption  from  the  power  of  the  general  government  to  tax  its 
agencies  and  instrumentalities ;  and  that,  as  respects  the  transaction 
out  of  which  the  case  before  the  court  arose,  the  city  was  acting 
within  the  scope  of  its  public  or  municipal  duties  as  an  arm  of  the 


or  to  purchase  and  own  fire-engines.  Of 
course  the  State  might  provide  for  the 
taxation  of  property  owned  by  its  munici- 
palities, but  its  revenue  laws  should  not 
be  construed  to  extend  to  such  property 
unless  the  legislative  intention  to  that 
effect  be  manifest.  See  People  v.  Mc- 
Creery,  34  Cal.  432  ;  Doyle  r.  Austin,  47 
Cal.  353  (1874);  Nashville  v.  Bank  of 
Tenn.,  1  Swan  (Tenn.),  269.  Under  the 
Code  of  Iowa,  exempting  from  taxation 
the  property  of  incorporated  towns  "de- 
voted entirely  to  public  use  and  not  held 
for  pecuniary  profit,"  lots  devised  in  trust 
for  the  use  and  benefit  of  a  town  for  the 
improvement  of  a  public  park  were  held 
to  be  for  pecuniary  profit,  and  subject  to 
taxation  ;  but  quaere.  Mitchellville  v.  Polk 
Co.  Sup.,  64  Iowa,  554.  In  Pennsylvania 
it  is  held  that  property  yielding  a  revenue 
is  liable  to  taxation  —  under  the  statute  of 
that  State  —  although  owned  by  a  munici- 
pality and  used  for  public  purposes.  Erie 
County  V.  E.  Water  Comm'rs,  113  Pa.  St. 
868;  Sewickley  Bor.  v.  Sholes,  118  Pa. 
St.  165.  A  "  collateral  inheritance  "  tax 
;  ImM  not  a  tax  upon  property  in  the  sense 


used  in  the  Constitution  of  Virginia. 
Schoolfield  r.  Lynchburg,  78  Va.  366. 
See  Cooley  on  Taxation,  132,  note.  The 
general  government  cannot  tax  bonds  be- 
longing to  a  municipal  corporation  and  held 
for  municipal  purposes.  United  States  r. 
Bait.  &  0.  R.  R.  Co.,  17  Wall.  322  (1872), 
Clifford  and  Miller,  JJ.,  dissenting.  A 
municipal  corporation  cannot  levy  a  tax 
on  the  bonds  issued  by  the  State  even 
though  they  be  property  within  the  cor- 
porate limits.  It  is  not  to  be  presumed 
that  the  State  intended,  without  an  ex- 
press grant  to  that  effect,  to  confer  upon 
a  municipal  corporation  a  power  thus  to 
depreciate  the  State  securities,  and  do 
what  the  State  itself  ought  not  to  be  pre- 
sumed to  have  done,  in  the  absence  of  clear 
language  so  declaring.  Augusta  Council 
V.  Dunbar,  50  Ga.  387  (1873)  ;  m/ra,  sec. 
775,  and  note. 

1  The  Collector  v.  Day,  11  Wall.  113 
(1870)  ;  ante,  sec.  743. 

2  United  States  r.  Bait.  &  0.  R.  E.  Co., 
17  Wall.  322  (1872). 

'  Sec.    122   of   the    Act    of    1862    as 
amended  in  1864. 
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State,  which  might,  if  it  had  so  chosen,  have  compelled  the  city, 
agaiust  its  assent  or  that  of  its  citizens,  to  have  laid  a  tax,  and 
made  an  appropriation  of  the  proceeds  to  the  railroad  company .^ 

§  776  (616).  Statutes  •which  exempt  Persons  or  Property  from 
Taxation,  strictly  construed.  —  As  the  burden  of  taxation  ought  to 
fall  equally  upon  all,  statutes  exempting  persons  or  property  are 
construed  with  strictness,  and  the  exemption  should  be  denied  to 
exist  unless  it  is  so  clearly  granted  as  to  be  free  from  fair  doubt.^ 


1  United  States  v.  Bait.  &  0.  R.  R.  Co., 
supra.  The  following  is  an  extract  from 
the  opinion  of  the  co"urt  :  "  We  admit  the 
proposition  of  the  counsel  that  the  revenue 
must  be  municipal  in  its  nature  to  entitle 
it  to  the  exemption  claimed.  Thus,  if  an 
individual  should  make  the  city  of  Balti- 
more his  agent  and  trustee  to  receive 
funds,  and  to  distribute  them  in  aid  of 
science,  literature,  or  the  fine  arts,  or  even 
for  the  relief  of  the  destitute  and  infirm, 
it  is  quite  possible  that  such  revenues 
would  be  subject  to  taxation.  The  cor- 
poration would  therein  depart  from  its 
municipal  character,  and  assume  the  posi- 
tion of  private  trustee.  It  would  occupy 
a  place  which  an  individual  could  occupy 
with  equal  propriety.  It  would  not,  in 
that  action,  be  an  auxiliary  or  servant  of 
the  State,  but  of  the  individual  creating 
the  trust.  There  is  nothing  of  a  govern- 
mental character  in  such  a  position.  It 
is  not  necessary,  however,  to  speculate 
upon  hypothetical  cases.  We  are  clear  in 
the  opinion  that  the  present  transaction 
is  within  the  range  of  the  municipal  duties 
of  the  city,  and  that  the  tax  cannot  be 
collected." 

But  as  to  property  held  by  a  city  for 
public  objects,  or  upon  charitable  trusts 
of  a  public  nature,  there  would  seem,  in 
the  author's  judgment,  to  be  no  ground 
for  asserting  a  distinction  and  holding 
such  property  liable  to  taxation.  Ante, 
sec.  567  et  seq.  Of  course,  if  a  corpora- 
tion is  acting  purely  as  a  "private  trus- 
tee," an  exemption  from  taxation  could 
not  be  claimed.     Ante,  sec.  170. 

2  Crawford  v.  Burrell  Tp.,  53  Pa.  St. 
2J9;  Lord  Colchester  v.  Kewney,  L.  R.  1 
Exch.  368  ;  Piatt  v.  Rice,  10  Watts  (Pa.), 
352  ;  Providence  Bank  v.  Billings,  4  Pet. 
6U  ;  Delaware   Railroad   Tax,   18   Wall. 


206  ;  Trask  v.  Maguire,  18  Wall.  206  ; 
Baltimore  v.  State,  15  Md.  376;  Hannibal 
&  St.  J.  R.  R.  Co.  V.  Shacklett,  30  Mo. 
650  ;  Washington  University  v.  Rowse, 
42  Mo.  308  ;  Pacific  R.  R.  Co.  v.  Cass 
County,  53  Mo.  17  ;  Stewart  v.'  Davis,  3 
Murph.  (N.  C. )  244;  Anderson  v.  State, 
23  Miss.  459;  Bait,  k  0.  R.  R.  Co.  v. 
Marshall  County,  3  W.  Va.  319  ;  State  v. 
Bank  of  Smyrna,  2  Houst.  (Del.)  99  ; 
Louisville  &  P.  Canal  Co.  v.  Common- 
wealth, 7  B.  Mon.  160;  St.  Peter's  Church 
V.  Scott  Co.  Comni'rs,  12  Minn.  395  ; 
Portland,  S.  &  P.  R.  R.  Co.  v.  Saco,  60 
Me.  196;  State  v.  Parker,  32  N.  J.  L.  426  ; 
Biscoe  V.  Coulter,  18  Ark.  423  ;  Harvard 
Colleger.  Boston,  104  Mass.  470  ;  Indian- 
apolis Council  V.  McLean,  8  Ind.  328  ; 
Meth.  E.  Church  v.  Ellis,  38  Ind.  3;  Wash- 
burn College  V.  Shawnee  Co.  Comm'rs,  8 
Kan.  344  ;  Vail  v.  Beach,  10  Kan.  214  ; 
No.  Mo.  R.  R.  Co.  V.  Maguire,  20  Wall. 
46  ;  1  Desty  Taxation,  chap.  vi.  ;  Swan 
Point  Cemetery  v.  Tripp,  14  R.  I.  199; 
Austin  V.  Austin  Gasl.  &  C.  Co.,  69  Tex. 
180 ;  South  Bend  v.  Notre  Dame  Univ., 
69  Ind.  344.  "An  intent  to  exempt  any 
property,  or  any  portion  of  the  value  of 
any  property,  from  taxation  must  not  be 
presumed,  but  must  be  found  plainly  ex- 
pressed in  the  statutes."  Barl,  J.  People 
V.  N.  Y.  Tax  Comm'rs,  95  N.  Y.  554. 
An  exemption  from  "  all  public  taxes  and 
assessments"  held  to  include  assessments 
for  local  improvements.  State  v.  St.  Paul, 
36  Minn.  529  ;  see  infra,  sec.  777.  In 
Louisiana  an  unqualified  exemption  "from 
taxation  during  the  ]ieriod  of  fifty  years  " 
was  held  to  imply  an  immunity  from  mu- 
nicipal as  well  as  State  taxes.  "When 
the  sovereign  emancipates  he  does  so  muni* 
ficently."  Per  Berynudez,  C.  .T.  New  Or- 
leans V.  Carondelet  Canal  &  Nav.  Co.,  Sfl 
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Such  statutes  will  be  construed  most  strongly  against  those  claiming 
the  exemption.^ 


La.  An.  396.     Yes  ;  but  to  no  greater  ex- 
tent than  he  plainly  expresses. 

1  Providence  Bank  v.  Billings,  4  Pet. 
514  ;  Charles  Piiver  Br.  Prop.  v.  Warren 
Br.  Prop.  11  Pet.  420  ;  Phila.  k  W.  R.  R. 
Co.  r.  Maryland,  10  How.  393  ;  Jefferson 
Branch  Bank  v.  Skelly,  1  Black  (U.  S.), 
436  ;  Phillips  Exeter  Acad.  Trs.  v.  Ex- 
eter, 58  N.  H.  306.  Use,  and  not  own- 
ei-ship,  is  the  test  as  regards  churches, 
schools,  &c.  Detroit  Y.  M.  Soc.  v.  De- 
troit, 3  Mich.  172;  St.  Marj-'s  Col.  v. 
Crowl,  Treas.,  10  Kan.  442;  Washburn 
College  V.  ShaAivnee  Co.  Comm'rs,  8  Kan. 
344  ;  Pierce  v.  Cambridge,  2  Cush.  611 ; 
Phillips  Exeter  Acad.  Trs.  v.  Exeter,  58 
N.  H.  306  ;  Cincinnati  Col.  v.  State,  19 
Ohio,  110 ;  Kew  Orleans  v.  St.  Anna's 
Asylum,  31  La.  An.  292 ;  Old  South 
Soc.  r.  Boston,  127  Mass.  378  ;  Boston 
Soc.  of  Red.  Fathers  v.  Boston,  129  Mass. 
178 ;  1  Desty  Taxation,  110,  132,  136. 
A  parsonage  and  lot  are  not  exempt. 
SUte  r.  Axtell,  41  X.  J,  L.  117 ;  State  v. 
Lyon,  32  X.  J.  L.  360  ;  State  v.  Kroll- 
man,  38  N.  J.  L.  323  ;  Meth,  E.  Church 
V.  Ellis,  38  lud.  3  (1871)  ;  1  Desty  Taxa- 
tion, 112.  Nor  land  upon  which  a  church 
is  being  built,  under  the  head  of  actual 
places  of  religious  worship.  Mullen  v. 
Erie  Co.  Comm'rs,  85  Pa.  St.  288  ;  Orr  r. 
Baker  ("church  property")  4  Ind.  86 
(1853)  ;  Gordon  v.  Baltimore,  5  Gill,  231 
(1847),  and  cases  cited  ;  State  v.  New- 
beny  Council  ("agricultural  property"), 
12  Rich.  L.  339 ;  Municipality  Xo.  2  v.' 
N.  0.  &  Car.  R.  R.  Co.  (inter-corporate 
real  estate),  10  Rob.  (La.)  187  ;  People  v. 
Whyler,  41  Cal.  351  (1871)  ;  post,  sec.  789, 
note.  Power  of  State  to  exempt.  Tom- 
linson  v.  Branch,  15  Wall.  460  ;  Munic  c. 
Bank,  5  Rob.  (La.)  151;  Jacksonvilleo  . 
McConnel  (constitutional  limitation),  12 
111.  138  ;  Northwestern  Univ.  v.  People, 
80  111.  333  (1875);  Orange  &  A.  R.  R. 
Co.  V.  Alexandria,  17  Gratt.  176  (1867), 
per  Joi/nes,  J. ;  People  v.  McCreery,  34 
Cal.  432  ;  Life  As.soc.  of  Am.  v.  St.  Louis 
Co.  Asses.sors,  49  Mo.  512  ;  State  v.  Han- 
nibal &  St.  J.  R.  R.  Co.,  75  Mo.  208  ; 
State  V.  Woodruff,  37  N.  J.  L.  139  ;  State 
•.  Newark,  26  N.  J.  L.  519  ;    People  i?. 


Eddy,  43  Cal.  333  (1872).  A  subsequent 
statute  exempting  property  from  muni- 
cipal taxation  is  valid  against  the  muni- 
cipality. Richmond  v.  Richmond  &  D. 
R.  R.  Co.,  21  Gratt.  604  (1872).  Remetly 
of  owner  where  property  exeinpt  from  tax- 
ation is  assessed.  Lee  v.  Thomas,  49  5Io. 
112  (1871)  ;  Jefferson  Cit)-  v.  Opel,  B. 
190 ;  Walden  v.  Dudley,  'lb.  419  ;  St. 
Louis  B.  &  Sav.  Assoc,  v.  Lightner,  47 
Mo.  393  ;  Atl.  &  Pac.  R.  R.  Co.  v.  Cleino, 
2  Dillon,  175  (1873). 

The  illegal  exemption  of  another  from 
a  tax  or  assessment  is  no  ground  for  au 
injunction  against  the  corporation,  unless 
the  plaintiff  is  injured  thereby,  as  by  be- 
ing compelled  to  pay  more  than  his  pro- 
portion. Page  V.  St.  Louis,  20  Mo.  136 
(1854) ;  Balfe  v.  Bell,  40  Ind.  337  (1872). 
The  omission  of  an  assessor  to  assess  cer- 
tain parcels  of  property  subject  to  taxa- 
tion, whether  arising  from  a  misapprehen- 
sion of  the  law,  —  as  by  giving  effect  to 
void  provisions  of  a  statute,  —  or  a  mistake 
of  fact,  will  not  invalidate  his  general  as- 
sessment list.  People  r.  !McCreery,  34  CaL 
43  ;  Doyle  v.  Austin,  47  Cal.  353,  359 
(1874).  An  omission  by  the  assessors  to 
asse.ss  a  given  individual  because  he  is 
poor,  and  his  property  was  of  little  value, 
does  not  invalidate  the  whole  assessment. 
Williams  v.  Lunenburg  Sch.  Dist.,  21 
Pick.  75  (1838);  Weeks  v.  Milwaukee,  10 
Wis.  242 ;  Kneeland  v.  Milwaukee,  15 
Wis.  454  ;  Bond  v.  Kenosha,  17  Wis.  284  ; 
Dean  v.  Gleason,  16  Wis.  1,  15  ;  Hersey 
V.  Milw.  Co.  Sup.,  Tb.  185  ;  Hale  v.  Ke- 
nosha, 29  Wis.  599.  But  a  person,  whose 
local  Assessment  for  improvements  is  in- 
creased by  the  unlawful  omission  of  lands 
liable  to  contribute,  may  restrain  the  en- 
forcement of  the  assessment.  Hassen  v. 
Rochester,  65  N.  Y.  516  (1875). 

The  Wisconsin  cases  assert  the  follow- 
ing rule  as  to  the  effect  of  the  omission  to 
tax  property  liable  to  taxation  :  "Omis- 
sions of  this  character,  arising  from  mis- 
takes of  fact,  erroneous  computations,  or 
errors  of  judgment  on  the  part  of  those 
to  whom  the  execution  of  the  taxing  laws 
is  intrusted,  do  not  necessarily  vitiate  the 
whole  tax.    But  intentional  disregard  of 
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§  777.  Exemption  from  "  Taxation  "  does  not  include  Local  Assess- 
ments. —  Although  an  "  assessment "  is  in  the  nature  of  a  tax,  and 
is  authorized  by,  or  is  a  branch  of,  the  taxing  power,  yet  a  general 
statute  exempting  certain  property  —  as,  for  example,  churches  — 
from  "  taxation  by  any  law  of  the  State,"  does  not  exempt  it  from 
liability  for  a  street  assessment}  So,  tlie  exemption  of  property  of 
a  cemetery  company  from  "  any  tax  or  public  imposition  what- 
ever," does  not  exempt  it  from  a  paving-tax  for  improving  a  street 
in  front  of  the  property,  the  court  (in  an  opinion  elaborately  exam- 
ining the  subject)  holding  that  the  intent  of  the  legislature  was  to 
exempt  the  property  from  all  taxes  or  impositions  for  the  purpose  of 
revenue,  but  not  to  exonerate  it  from  charges  inseparably  incident  to 
its  location  with  respect  to  other  property.'^   And  the  same  view  has 


those  laws,  in  such  manner  as  to  impose 
illegal  taxation  on  those  who  are  assessed, 
does."  Per  Paine,  J.,  in  Weeks  v,  Mil- 
waukee, supra.  The  language  was  used  in 
a  case  in  which  the  city  council,  in  view 
of  the  benefit  which  the  construction  of 
a  new  hotel  would  be  to  the  city,  inten- 
tionally omitted  to  cause  the  lots  upon 
which  it  was  being  erected  to  be  taxed. 
But  qucere,  as  to  this  effect  of  even  an  mi- 
tcntioiial  omission  by  the  city  council. 
Dunham  r.  Chicago,  55  111.  357  (1870), 
lays  down  the  true  rule.  If  the  illegal 
exemption  does  not  increase  the  amount 
which  others  are  taxed,  they  are  not  in- 
jured. If  it  does,  should  they  not  compel, 
by  mandamus,  the  city  authorities  to  as- 
sess all  the  property  liable  to  taxation  ? 
At  all  events,  it  is  a  very  serious  doctrine 
to  hold  that  the  omission,  even  though 
directed  by  the  council,  should  have  the 
effect  to  vitiate  and  overthrow  the  whole 
tax  list  for  the  year.  See  Winters  v. 
Montgomery,  65  Ala.  403  ;  1  Desty  Tax- 
ation, 198,  and  cases. 

As  to  power  of  municipality  to  exempt 
property  from  taxation  in  any  case.  State 
V.  Addison,  2  S.  C.  499  ;  Hayzlett  v.  Mt. 
Vernon,  33  Iowa,  229  (1871)  ;  infra,  sees. 
781,  note,  789,  note.  An  exemption  from 
municipal  taxation  granted  to  a  private 
corporation  is  not  affected  by  the  dissolu- 
tion of  the  municipal  corporation  and  its 
being  replaced  by  another.  Mobile  &  S. 
H.  R.  R.  Co.  V.  Kennerly,  74  Ala.  566. 
A  clause  in  a  charter  of  a  street  rail- 
way company  making  it  subject  to  "all 
restrictions,  limitations,  and  conditions" 


prescribed  in  a  general  statute,  does  not 
entitle  it  to  a  reduction  of  taxation  to 
a  rate  specified  in  the  statute.     Dauphin 

6  La  F.  Streets  Ry.  Co.  v.  Kennerly,  74 
Ala.  583. 

1  Bs  Nassau  Street,  11  Johns.  77. 
This  is  the  leading  case  on  the  subject, 
and  the  point  decided  has  been  generally 
approved,  altliough  some  of  the  reasons 
have  been  criticised.  People  v.  Brooklyn, 
4  N.  Y.  419,  432,  and  cases  reviewed  ; 
Bleecker  v.  Ballon,  3  Wend.  263  ;  Sharp 
V.  Speir,  4  Hill  (N.  Y.),  76,  82  ;  Sharp  v. 
Johnson,  lb.  92 ;  Brick  Presb.  Church  v. 
New  York,  5  Cow.  (N.  Y.)  538;  New 
York  V.  Cashman,  10  Johns.  96  ;  Second 
Av.  M.  E.  Church,  In  re,  66  N.  Y.  395 
(1876)  ;  Roosevelt  Hosp.  v.  New  York, 
84  N.  Y.  108;  Sheehan  v.  Good  Sam. 
Hosp.,  50  Mo.  155  (1872)  ;  Boston  Sea- 
men's Fr.  Soc.  V.  Boston,  116  Mass.  181; 
Beals  V.  Providence  Eubber  Co.,  11  R.  I. 
381;  Cooley  on  Taxation  (2d  ed.),  207; 
1  Desty  Taxation,  121;  Bedford  Union 
Poor  Guard,  v.  B.  Impr.  Comm'rs.  7  Exch. 
777;  Queen  v.  Oldham  Bor.,  L.  R,  3  Q. 
B.C.  474  ;  Broadway  Bapt.  Church  v. 
McAtee,  8  Bush,  508  (1871). 

2  Baltimore  v.  Green  Mt.  Cem.  Prop., 

7  Md.  517  (1855).  In  thus  holding,  the 
court  does  not  proceed  upon  the  ground 
that  it  was  an  assessment,  and  not  a  tax, 
which  was  sought  to  be  collected  from  the 
cemetery  company  ;  it  admitted  it  was  a 
tax,  but  held  it  was  not  such  a  tax  as  was 
meant  by  the  exempting  statute,  which  is 
the  sound  view  of  the  subject.  The  Chief 
Justice  observes  :  "The  distinction,  if  any. 
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been  taken  in  a  variety  of  cases,  mostly  referring  to  chv.rclies,  puhlie 
and  charitable  institutions}     "Where  the  charter  of  a  charitable  insti- 


bctween  a  '  tax '  and  an  '  assessment '  is 
not  very  palpable.  The  meaning  of  the 
words  is  the  same  in  our  laws."  Per  Le 
Grand,  C.  J.,  lb.  535.  See,  also,  Dolan  v. 
Baltimore,  4  Gill,  394.  In  Kentucky  it 
was  held  that  a  cemetery  could  not  be 
subjected  by  judicial  decree  to  sale  to 
satisfy  liens  for  adjacent  street  improve- 
ments. Louisville  r.  Nevin,  10  Bush 
(Ky.),  549  ;  s.  c.  19  Am.  Rep.  78  (1874), 
and  useful  note  of  Mr.  Thompson, 

In  New  York  the  cemetery  property 
is  held  to  be  subject  to  local  assessment. 
Buflalo  City  Cem.  c.  Buffalo,  46  N.  Y. 
503,  506  ;  McBean  v.  Chandler,  9  Heisk. 
349  (1872) ;  anU,  sec.  760  ;  St  Joseph  r. 
0'Don(^hue,  31  Mo.  345  (1861).  Contra, 
Olive  Cemetery  r.  Philadelphia,  93  Pa. 
St.  129 ;  s.  c.  22  Alb.  L.  J.  349  ;  1  Desty 
Taxation,  112,  and  cases  as  to  Cemeteries. 

1  Pray  r.  Northern  Liberties,  31  Pa. 
St.  69  (iSoO) ;  Northern  Liberties  v.  St. 
John's  Church,  13  Pa.  St  104  (1850),  fol- 
lowing 11  Johns.  77,  supra  ;  s.  P.  Boston 
Seamen's  Fr.  Soc.  v.  Boston  (assessment 
for  widening  and  grading  street),  116 
Mass.  181  (1874) ;  s.  c.  17  Am.  Kep.  153, 
where  the  subject  is  well  presented  by 
Devens,  J.;  Lockwood  r.  St.  Louis,  24 
Mo.  20  (1856)  ;  Garrett  v.  St  Louis,  25 
Mo.  505  ;  Egyptian  Lev.  Co.  r.  Hardin, 
27  Mo.  495.  In  the  case  of  the  St  Louis 
Pub.  Schools  T.  St.  Louis,  26  Mo.  468, 
following  Lockwood  v.  St.  Louis  (local 
assessment  on  church  property),  24  Mo. 
20,  it  was  held  that  the  real  estate  of  the 
board  of  public  schools  of  a  city  (a  dis- 
tinct corporation)  was  liable  to  a  local 
assessment  for  sewers,  sidewalk-s,  opening 
streets,  &c.  ;  but  queere.  See  Hartford  v. 
West  Middle  Sch.  Dist.,  45  Conn.  462, 
where,  under  the  charter  of  Hartford,  all 
land  specially  benefited  by  a  city  improve- 
ment is  liable  to  be  assessed  for  the  expense 
of  such  improvement.  Held,  that  a  piece 
of  land  owned  by  a  school  district,  upon 
which  its  school-house  stood,  and  which 
'  was  used  solely  for  school  purposes,  and  of 
which  no  other  use  was  contemplated  in 
,the  future,  was  not  so  benefited  that  it 
could  be  assessed  for  the  expense  of  a 
ctnet  laid  out  by  the  city  near  it.    The 


exemption  of  a  charitable  corporation  by 
its  charter  from  "  taxation  of  every  kind," 
does  not  exempt  it  from  an  assessment 
upon  its  land  to  pay  for  a  street  improve- 
ment in  front  of  it.  Sheehan  p.  Good  Sam. 
Hosp.,  50  Mo.  155  (1872)  ;  s.  c.  11  Am. 
Rap.  412.  See  also  Emery  r.  Gas  Co.,  28 
CaL  345  (1865)  ;  Taylor  r.  Palmer,  31 
CaL  240  (1866)  ;  Brightman  r.  Kimer, 
22  Wis.  54.  Exemption  of  an  institution 
*'  from  all  taxation  by  State,  parish,  or 
city  "  is  not  an  exemption  from  sidewalk 
or  street  assessments.  Lafayette  v.  Male 
Orphan  Asylum,  4  La.  An.  1  (1849). 

So  a  railroad  charter  exempting  the 
company  (in  consideration  of  the  pay- 
ment of  a  certain  tax)  from  "  any  other 
or  further  tax  or  imposition  upon  it,"  does 
not  exempt  it  from  liability  for  an  assess- 
ment upon  houses  and  lots  owned  by  it, 
and  benefited  by  the  opening  and  widen- 
ing of  a  street ;  but  the  corporation 
cannot,  for  such  a  purpose,  be  assessed 
without  reference  to  the  special  benefit 
conferred  upon  property  owned  by  it, 
since  such  an  assessment  would  be,  in 
fact,  a  tax,  from  which  it  is  exempt. 
State  p.  Newark,  27  N.  J.  L.  185  (1S58). 
Such  property  may  be  assessed  for  the 
construction  of  a  public  sewer  (New  York, 
N.  H.  &  H.  R,   R.   Co.  V.   New  Britain, 

49  Conn.  40)  ;  or  for  improving  a  street 
Ludlow  r.  Cine  So.  Ry.  Trs.,  78  Ky.  357. 

50  an  exemption  from  "  taxes,  charges,  and 
impositions  "  does  not  exonerate  a  private 
corporation  from  assessments  on  its  prop- 
erty for  opening  or  paving  streets  on  which 
it  fronts.  Paterson  p.  Soc.  for  E.  U. 
Manuf.,  24  N.  J.  L.  385  (1854),  following 
Nassau  St.,  In  re,  11  Johns.  77  ;  State  p. 
Newark,  36  N.  J.  L.  478  ;  s.  c.  13  Am. 
Rep.  464.  Further  illustrations,  see,  also, 
Paine  p.  Spratley,  5  Kan.  525  ;  Chicago  p. 
Colby,  20  111.  614  ;  Bridgeport  p.  N.  Y.  & 
N.  H.  R.  R.  Co.,  36  Conn.  255  ;  Indian- 
apolis, P.  &  C.  R.  R.  Co.  p.  Ross,  47  Ind.  25 
(1874);    Marshall  p.  Vicksburg,  15  Wall. 

-146,  as  to  "  tax,"  and  "  wharfage  charge." 
See,  as  to  difference  between  "  tax  "  and 
*'  assessment,"  and  for  views  not  coincident 
with  those  generally  entertained,  Chicago 
p.  Lamed,  84  111.  203  (1864)  ;  Ottawa  r. 
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tution  provided  that  its  property  "  shall  not  be  subject  to  taxes  or 
assessments^'  it  was  held  by  the  Court  of  Errors  and  Appeals  of  New- 
Jersey  that  these  words  were  not  synonymous,  and  that  they  had  the 
effect  to  exempt  the  property  not  only  from  ordinary  taxes,  public 
and  municipal,  but  from  an  assessment  for  curbing  and  flagging  a 
street  on  which  tlie  property  abutted.^ 


§778  (617).  Distinction  between  "Tax"  and  "Assessment,"  as 
used  in  Constitutions  and  Statutes.  —  But  aside  from  the  rule  of 
strict  construction  which  applies  to  exemptions  from  taxation,  the 
cases  cited  in  this  and  in  the  previous  section  will  show  that  there 
is,  in  their  ordinary  use,  a  recognized  difference  between  the  words 
"  tax  "  and  "  assessment,"  and  that  the  one  does  not  always,  or  usu- 
ally include  the  other.  Thus,  a  constitutional  provision  that  "  taxa- 
tion shall  be  equal  and  uniform  throughout  the  State  "  does  not  apply 
to  local  assessments  upon  private. property  to  pay  for  local  improve- 
ments.^ So,  a  provision  of  the  Constitution  of  a  State  which  requires 
"  the  rule  of  taxation  to  be  uniform,"  in  connection  with  another 
provision,  that  "  it  shall  be  the  duty  of  the  legislature  to  provide 


Spencer,  40  111.  211 ;  Burl.  &  Mo.  R.  R. 
Co.  V.  Spearman,  12  Iowa,  112  ;  K  Y.  & 
N.  H.  R.  R.  Co.  V.  New  Haven,  42  Conn. 
279  (1875)  ;  s.  c.  19  Am.  Rep.  534  ;  Mc- 
Bean  v.  Chandler,  9  Heisk.  349  (1872)  ; 
s.  c.  24  Am.  Rep.  308 ;  ante,  sees.  746, 
759,  760,  761. 

County  court-house  property  held  not 
liable  to  a  sewer  assessment  made  by  a 
city.  Worcester  County  y.  Worcester,  116 
Mass.  193  (1874). 

1  State  V.  Newark,  36  N.  J.  L.  478 
(1873)  ;  s.  c.  13  Am.  Rep.  464,  reversing 
the  judgment  of  the  Supreme  Court  in 
same  case,  36  N.  J.  L.  ir)7  ;  10  Am. 
Rep.  223  ;  distinguishing  Paterson  v.  So- 
ciety, &c.,  24  N.  J.  L.  385,  where  the 
language  was  "all  taxes,  charges,  and  im- 
positions under  the  authority  of  this 
State,"  also  distinguishing  State  v,  New- 
ark, 27  N.  J.  L.  185,  where  the  exempting 
clause  in  the  charter  was  "that  no  other 
or  further  tax  or  imposition  shall  be  levied 
or  imposed  on  said  company."  See  First 
Presb.  Church  v.  Ft.  Wayne,  36  Ind. 
338  (1871),  where,  however,  the  exact  lan- 
guage of  the  Constitution  and  tlie  statute 
is-not  given.  Gould  v.  Baltimore,  69  Md. 
378. 

Where   church   property  is    exempted 


by  statute  from  general  taxation,  and 
where  it  is  held  that  local  assessments  do 
not  come  within  the  exemption,  and  where 
the  act  authorizing  local  improvements 
provided  that  the  same  should  not  in  any 
year  exceed  ten  per  cent  of  the  property 
as  assessed  and  valued  on  the  tax  dupli- 
cate for  State,  county,  and  city  taxes,  it 
was  decided  that,  as  church  property  could 
not  be  valued  and  assessed  on  the  tax  du« 
plicate,  it  could  not,  although  otherwise 
liable,  be  assessed  for  the  construction 
of  a  sewer.  First  Presb.  Church  v.  Ft. 
Wayne,  36  Ind.  338  (1871)  ;  s.  c.  10  Am. 
Rep.  35.  See,  however,  in  New  York, 
Second  Av.  M.  E.  Church,  In  re,  66  N.  Y. 
395  ;  Hebrew  Benev.  0.  A.  Soc,  In  re, 
70  N.  Y.  476  (1877)  ;  St.  Joseph's  Asy 
lum.  In  re,  69  N.  Y.  353. 

'^  N.  0.  Draining  Co.,  Inre,  11  La.  An. 
338  (1856),  where  the  subject  is  very  fully 
examined,  s.  p.  Surgi  v.  Snetchman  (pav- 
ing assessment),  lb.  387  ;  Yeatman  v, 
Crandall  (levee  tax),  lb.  220  ;  In  re  Ford, 
6  Lans.  (N.  Y.)  92  ;  Taylor  v.  Boyd,  63 
Tex.  533  ;  Texas  Trans.  Co.  v.  Boyd,  67 
Tex.  153  ;  Cain  v.  Davie  Co.  Comm'rs,  86 
N.  C.  8  ;  stipra,  sees.  750,  755,  756,  note, 
et  scq.     But  see  ante,  sec.  760. 
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for  the  organization  of  cities,  and  to  restrict  their  power  of  taxation, 
assessment,  &c.,  so  as  to  prevent  abuses  in  assessments  and  taxation," 
is  construed  not  to  apply  to  special  assessments  by  municipal  corpo- 
rations, made  by  authority  of  the  legislature,  for  local  improve- 
ments.^ 

§  779   (618).    Mxinicipality   cannot  delegate  its  Power  to  Tax.  — 

We  have  already  had  occa.sion  to  refer  to  the  principle  that  public 
poiccrs  conferred  upon  a  municipality,  to  be  exercised  by  its  council, 
when  and  in  such  manner  as  it  shall  judge  best,  are,  without  legisla- 
tive authority  to  that  end,  incapable  of  delegation  by  the  munici- 
pality.2  The  principle  extends  to  the  authority  conferred  upon  a 
municipal  corporation  to  levy  and  collect  taxes,  or  to  determine  upou 
the  necessity  and  character  of  local  improvements.     Such  authority 


1  Weeks  r.  Milwaukee  (street  assess- 
meut),  10  Wis.  282  (1860)  ;  Lumsden  v. 
Cross  (street  assessment),  lb.  282 ;  State 
V.  Portage  (street  assessment),  12  Wis. 
562  ;  Bond  v.  Kenosha  (harbor  tax  or  as- 
sessment), 17  Wis.  284.  The  Supreme 
Court  of  JViscmtsin  profess  to  follow  the 
construction  given  by  the  Supreme  Court 
of  Ohio  to  similar  provisions  in  the  Con- 
stitution of  that  State.  Hill  v.  Higdon,  5 
Ohio  St.  243  ;  Eeeves  v.  Wood  County, 
lb.  333.  See  observations  of  Judge  CoO' 
ley.  Const.  Lim.  510,  note.  But  the 
principle  of  uniformity  is  considered  by 
the  court  to  apply  to  ordinary  municipal 
taxes.  Weeks  v.  Milwaukee,  supra,  jkt 
Paine,  J.  ;  Dean  v.  Gleason,  16  Wis. 
1-16.  General  result  of  the  cases  concern- 
ing the  nature  of  local  assessments,  see 
mUe,  sec.  761. 

In  Bondr.  Kenosha,  17  Wis.  284  (1863), 
the  Supreme  Court  of  Wisconsin  decided 
that  the  provision  of  the  charter  of  the 
city  of  Kenosha,  authorizing  the  council, 
for  the  purpose  of  constructing  a  harbor 
in  the  city,  to  levy  a  special  tax  on  all 
lands  within  the  city  subject  to  taxation, 
not  including  any  improvements  made 
thereon,  was  in  the  nature  of  a  special  as- 
sessment for  local  improvements,  and  did 
not  contravene  any  provision  of  the  Con- 
stitution of  the  State.  Hale  v.  Kenosha, 
!  29  Wis.  599,  distinguishing  Bond  v.  Ke- 
I  Dosha,  supra ;  Weeks  v.  Milwaukee,  fol- 
I  lowed  Hurford  v.  Omaha,  4  Neb.  336 
(1876).  It  is  held  in  many  States  that 
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local  assessments  are  not  within  the  mean- 
ing of  the  term  taxation  as  usually  em- 
ployed in  our  Constitutions  and  statutes. 
Allen  V.  Galveston,  51  Tex,  302;  Austin 
V.  Gulf,  Colo.  &  S.  F.  R.  K.  Co.,  45  Tex. 
234,  271;  Roundtree  v.  Galveston,  42  Tex. 
626  ;  Taylor  v.  Boyd,  63  Tex.  533  ;  Paine 
V.  Spratley,  5  Kan.  525  ;  Leavenworth  v. 
Laing,  6  Kan.  274  ;  Burroughs  Tax.  p. 
435;  Cooley  on  Taxation,  p.  446,  and  cases 
cited,  n.  2  ;  supra,  sees.  754,  758  ;  infra, 
sec.  783;  1  Desty  Taxation,  sec.  4,  pp.  5-7, 
and  cases.  "A  special  assessment  differs 
from  special  taxation  mainly  in  this,  that 
the  assessment  cannot,  in  any  case  or  under 
any  circumstances,  exceed  the  benefits  the 
property  will  derive  from  the  improve- 
ment, and  the  owner  of  the  property  as- 
sessed has  the  right,  if  dissatisfied  with 
the  assessment,  to  have  this  questioa 
passed  upon  by  a  jur}-,  and  if  not  content 
with  their  finding,  to  have  it  reviewed  in 
an  appellate  tribunal,  whereas,  in  cases  of 
special  taxatiou,  the  jury  have  nothing  to 
do  with  the  amount  which  is  by  ordi- 
nance assessed  upon  the  contiguous  prop- 
erty."  Per  Midkey,  C.  J,  Sterling  v. 
Gait,  117  m.  11. 

2  Ante,  sec.  96,  and  cases  cited.  Foss 
V.  Chicago,  56  111.  354  ;  Thompson  v. 
Booneville,  61  Mo.  282  ;  Indianapolis  v. 
Lawyer,  38  Ind.  348  ;  Johnston  r.  Macon, 
62  G a.  645  (1849)  ;  Macon  v.  First  Nat. 
Bank,  59  Ga.  648  ;  Macon  v.  ilacon  Sav. 
Bank,  60  Ga.  133 ;  Hunt  r.  BooneTllle, 
65  Mo.  620. 
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cannot   be   delegated   unless  such  delegation  is  legislatively   per- 
mitted.^ 


1  lb.;  Mclnerney  v.  Reed,  23  Iowa,  410 
(1867) ;  Meuser  v.  Risdon,  36  Cal.  239  ; 
State  V.  Parker,  26  Vt.  362  ;  State  v. 
Swisher,  17  Tex.  441  ;  Foss  v.  Chicago,  56 
111.  354  (1870)  ;  Jenks  v.  Chicago,  56  111. 
397  (1870)  ;  State  v.  Copeland,  3  R.  I. 
33;  Murray  v.  Tucker,  10  Bush  (Ky.), 
240  (1874)  ;  Davis  v.  Reed,  65  N.  Y. 
566  (187.'))  ;  Bellinger  v.  Gray,  51  N.  Y. 
610  ;  Hitchcock  v.  Galveston,  96  U.  S. 
341  (1877);  Sheehau  v.  Gleason,  46  Mo. 
100  ;  Lord  v.  Oconto,  47  Wis.  386.  Ap- 
proving  text,  also,  Mathews  v.  Alexan- 
dria, 68  Mo.  115  ;  Richardson  v.  Heyden- 
feldt,  46  Cal.  68  (1873)  ;  Thompson  v. 
Scherraerhorn,  6  N.  Y.  92,  approved  in 
Phelps  V.  New  York,  112  N.  Y.  216 
(1889)  ;  where  it  was  held,  under  a  char- 
ter making  it  the  duty  of  the  city  to 
award  a  contract  to  the  lowest  bidder  un- 
less otherwise  ordered  by  a  vote  of  three- 
fourths  of  the  council,  that  the  power 
must  be  exercised  by  the  council  in  each 
case,  and  could  not  be  delegated  to  a  pub- 
lic officer  ;  St.  Louis  v.  Clemens,  52  Mo. 
133  ;  People  v.  Clark,  47  Cal.  456  ;  Ran- 
dolph 17.  Gawley,  47  Cal.  458  ;  Richardson 
V.  Heydenfeldt,  46  Cal.  68  ;  Quid  v.  Rich- 
mond, 23  Gratt.  471  ;  Robinson  v.  Dodge, 
18  Johns.  351  ;  Trumbull  v.  White,  5 
Hill  (X.  Y),  46  ;  Davis  v.  Reed,  65 
N.  Y.  566  ;  Schofield  v.  Lansing,  17 
Mich.  437  ;  East  St.  Louis  v.  Wehrung, 
46  111.  392  ;  Lake  Shore  &  M.  S.  R.  R. 
Co.  V.  Chicago,  56  III.  454(1870)  ;  Walker 
V.  Chicago,  62  111.  286  (1871)  ;  Moore  v. 
Chicago,  60  111.  243  (1871);  Bryan  v. 
Chicago,  lb.  507.  The  above  cases  dis- 
tinguished. Page  V.  Chicago,  60  111.  441. 
In  Schwartz  v.  Flatboats,  14  La.  An.  243 
(1859),  it  was  held  (but  qiooere  as  to  its 
correctness)  that  the  power  to  "alien, 
lease,  farm,  and  dispose  of  all  and  every 
kind  of  property,"  and  "to  lay  and  collect 
taxes  in  such  a  manner  as  may  be  deemed 
expedient,  on  all  steamboats,  &c.,  landing 
at  the  levee  of  the  corporation,"  gave  the 
corporation  power  to  lease,  for  a  period  of 
years,  to  a  private  person,  the  revenues  of 
the  port,  with  the  privilege  of  collecting 
Ijhem  in  his  own  name  and  for  his  own 
benefit. 


The  principle  stated  in  the  text  is  thus 
enforced  by  the  Court  of  Appeals  in  Ken- 
tucky, in  a  case  arising  in  the  city  of 
Louisville.  In  substance,  the  court  say, 
the  general  council  of  the  city  of  Louis- 
ville, by  ordinance  as  prescribed  in  the 
city  charter,  may  direct  or  authorize  the 
sidewalks  in  the  city  to  be  graded,  paved, 
curbed,  &c. ,  at  the  cost  of  the  owners  of 
the  property  fronting  thereon.  The  coun- 
cil alone  can  determine  the  necessity  of 
such  improvement,  as  well  as  its  kind  and 
character,  and  has  no  authority  to  refer 
the  determination  of  these  matters  to  any 
other  body  or  person.  The  power  to  pass 
ordinances  to  improve  streets  is  legisla- 
tive, and  cannot  be  delegated.  It  is  in 
effect  a  power  of  taxation,  which  is  the 
exercise  of  sovereign  authority.  To  or- 
dain generally  that  a  street  or  square  shall 
be  graded  and  paved,  or  ^'so  much  tliereof 
as  the  engineer  may  direct,  and  according 
to  specifications  to  he  furnished  by  him," 
is  simply  to  delegate  to  him  the  power  to 
fix  the  grade,  determine  what  materials 
should  be  used  for  the  pavement,  and  how 
much  of  the  street  or  square  should  be 
thus  improved,  and  is  not  the  determi- 
nation of  the  council  as  to  any  of  these 
things.  To  allow  such  an  ordinance  to 
bind  the  property-holder  is,  in  the  opinion 
of  a  majority  of  the  court,  to  destroy  all 
the  safeguards  thrown  around  him  by  law. 
Subsequent  acts  of  affirmance  by  the  city 
council  cannot  validate  an  invalid  ordi- 
nance. Hydes  v.  Joyes,  4  Bush,  464. 
City  council  cannot  ratify  so  as  to  impose 
obligation  on  lot-owner  to  pay.  Murray 
V.  Tucker,  10  Bush,  240  (1874)  ;  but  see 
on  this  point  Davis  v.  Read,  65  N.  Y.  566; 
Hitchcock  V.  Galveston,  96  U.  S.  341 
(1877).  But  where  the  act  of  the  legisla- 
ture charged  the  burden  of  certain  local 
improvements  upon  the  adjoining  lots, 
and  directed  the  street  commissioners  to 
make  out  the  assessment,  it  is  not  neces- 
sary that  the  city  assess  the  tax  by  an  or- 
dinance, and  an  ordinahce  to  that  effect, 
if  passed,  is  not  a  delegation  by  the  cor- 
poration of  its  power  of  taxation.  Schen- 
leyu.  Commonwealth,  36  Pa.  St.  62(1859). 
In  South  Carolina,  under  a  general  power 
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§  780  (619).  Power  a  continuing  one  ;  Re-paving.  —  Not  only  the 
power  to  tax,  but  the  power  to  make  local  improvements  at  the  ex- 
pense of  the  property  benefited,  is,  like  all  other  legislative  power 
of  the  municipality,  a  continuing  mu,  unless  the  contrary  appears ; 
and  hence  it  is  not  exhausted  by  being  once  exercised.^  Therefore 
the  power  to  compel  property-owners  to  pave  ordinarily  extends 
to  compelling  them  to  repave,  when  required  by  the  municipal 
authorities.^ 


to  the  city  council  to  make  local  assess- 
ments and  to  appoint  oflBcers  to  execute 
the  corporate  powei-s  and  duties,  it  is  held 
not  to  be  a  valid  objection  to  an  assess- 
ment that  it  was  made,  pursuant  to  oi-di- 
nauces  or  regulations,  by  the  oflBcers  of  the 
corf>oration  and  not  by  the  corporation 
itself ;  for  the  city  council  is  to  be  re- 
garded as  a  local  legislative  body  for  the 
purpose  of  making  by-laws,  with  power  to 
cause  them  to  be  carried  out ;  and  partic- 
ularly is  such  an  objection  without  force 
when  the  assessments  have  first  to  be  sub- 
mitted to  and  approved  by  the  council. 
Cruikshanks  v.  Charleston  Council,  1  Mc- 
Cord  (S.  C),  360  (1821)  ;  Tb.  345.  Com- 
pare Charleston  Council  v.  Pinckney,  1 
Tr.  Const.  42  (1812)  ;  s.  c.  3  Brev.  217. 
"Where  such  a  course  is  ex])ressly  author- 
ized by  the  charter,  a  grade  for  a  street 
need  not  be  previously  fixed  by  the  coun- 
cil, but  it  may  require  the  adjoining  own- 
ers to  make  certain  improvements  according 
to  the  direction  of  the  city  paver,  who 
may  thus  determine  the  grade.  State  v. 
New  Brunswick,  30  N.  J.  L.  395  (1860). 
See  further,  ante,  sec.  96  ;  infra,  sec.  811. 
1  Ante,  chap,  xviii.  sec.  686.  McCor- 
mick  V.  Patchin,  53  Mo.  33  (1873)  ;  s.  c. 
14  Am.  Rep.  440,  and  note  of  Mr.  Thomp- 
son. A  "  street "  includes  sidewalks  and 
gutters,  and  "paving"  includes  "flag- 
ging." The  work,  therefore,  of  setting 
curb  and  gutter-stones,  and  "  flagging " 
tiie  sidewalk  of  a  street  which  has  once 
been  thus  improved,  is  included  in  the 
phrase  "  repaving  any  street  ; "  it  is  in- 
tended to  embrace  the  whole  street,  and 
everv  kind  of  paving.  Burmeister,  In  re, 
76  N.  Y.  174  ;  Phillips,  In  re,  60  N.  Y. 
16  ;  Burke,  In  re,  62  N.  Y.  224  ;  Smith, 
In  re.  52  N.  Y,  526;  Levy,  In  re,  63 
K.  Y.  637  ;  Folsom,  In  re,  56  N.  Y.  60 ; 
•Kokomo  V.  Mahan,  100  Ind.  242 ;  Dick- 


inson V.  Worcester,  138  Mass.  555  ;  Taber 
V.  Grafmiller,  109  Ind.  206  ;  Dooley  v. 
Sullivan,  112  Ind.  451  ;  Wiles  v.  Hoss, 
114  Ind.  371  (1837)  ;  Warner  v.  Knox,  50 
Wis.  429.  W^here  a  gutter  is  necessary 
for  the  protection  of  the  sidewalk,  the 
street  being  unpaved,  its  cost  may  be  in- 
cluded in  the  assessment  for  constructing 
the  sidewalk.  State  r.  New  Brunswick, 
44  N.  J.  L.  116. 

"  Williams  v.  Detroit,  2  Mich.  560  ; 
Sheley  r.  Detroit,  45  Mich.  431  ;  Wilkins 
r.  Detroit,  46  Mich.  120  ;  McCormick  r. 
Patchin,  53  Mo.  33  (1873),  citing  text ; 
s.  c.  14  Am.  Kep.  440,  and  note  and  cases 
there  cited.  Power  to  "  repair  or  pave 
streets "  authorizes  a  corporation  to  re- 
move an  old  pavement  and  reiplace  it  icith 
a  new  one  of  a  different  description.  Gur- 
ner  r.  Chicago  (Nicholson  pavement),  40 
111.  165  (1866);  Kokomo  v.  Mahan,  100 
Ind.  242  (raising  grade  of  sidewalk)  ;  Jelliff 
V.  Newark,  48  N.  J.  L.  (19  Vroom)  101. 
In  Municipality  v.  Dunn,  10  La.  An.  57 
(1855),  the  city  sued  to  recover  a  portion 
of  the  cost  of  repaving  a  street  in  front  of 
the  defendant's  lot.  It  appeared  that  the 
street  had  been  previously  paved  with 
round  stone,  at  the  expense  of  the  prop- 
erty. This,  it  was  found,  would  not  resist 
the  heavy  hauling,  and  was  replaced  by 
the  one  built  of  square  block  stone,  for 
which  suit  was  brought.  The  defence  was, 
that  although  the  right  to  assess  the  prop- 
erty for  the  first  pavement  was  given,  yet 
the  corporation  had  no  right  to  compel  a 
contribution  from  the  same  property  for 
the  second  pavement.  The  majority  of  the 
court  held  that  the  power  to  pave  the 
streets  was  a  continuing  power,  to  be  ex- 
ercised when  the  public  good  requires  it, 
and  extended  as  well  to  the  making  of  a 
new  in  the  place  of  an  insnflScient  pave- 
ment as  to  the  one  first  built,  the  equity 
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§  781    (620).    Powers    cannot    be    varied    by    Ordinance.  —  It    is 
plain  that  the  powers  of  taxation  conferred  upon  the  municipal  au- 


in  both  cases  being  regarded  as  tbe  same. 
These  cases  are  approved  in  the  late  case 
of  McCormick  v.  Patchin,  53  Mo.  33 
(1873);  followed  in  Farrar  v.  St.  Louis,  80 
Mo.  379,  and  Estes  v.  Owen,  90  Mo.  113  ; 
and  the  power  of  the  legislature  to  author- 
ize local  assessments  for  repaying  admit- 
ted. As  to  repaying,  compare  Hamniett 
V.  Philadelphia,  65  Pa.  St.  146  ;  s.  c.  3 
Am.  Rep.  61.5  ;  8  Am.  Law  Reg.  N.  s.  411, 
cited  supra ;  followed  Orphan  A.sylum's 
Appeal,  111  Pa.  St.  13.5  ;  Wistar  v.  Phil- 
adelphia, 111  Pa.  St.  604  ;  and  see  Lafay- 
ette V.  Fowler,  34  Ind.  140  ;  State  v. 
Jersey  City,  34  N.  J.  L.  277  (1870).  In 
McCormick  v.  Patchin,  supra,  Wagiur, 
J.,  makes  the  following  reference  to  the 
case  of  Hammett  v.  Philadelphia,  supra: 
"  The  only  cases  which  I  have  been 
able  to  find  sustaining  the  views  urged  by 
the  appellant  are  those  decided  in  the  Su- 
preme Court  of  Pennsijlvania.  The  first 
and  principal  case  is  Hammett  v.  Phila- 
delphia, 65  Pa.  St.  148,  in  which  a  major- 
ity of  the  court  held  that,  although  the 
original  paving  of  a  street  was  a  local 
improvement,  and  within  the  principle  of 
assessing  the  costs  upon  the  lots  lying 
upon  it,  yet  where  a  street  was  once 
opened  and  paved,  it  was  thereby  assimi- 
lated with  the  rest  of  the  city  and  made 
part  of  it,  and  all  the  particular  benefit 
to  the  locality  derived  from  the  improve- 
ments were  then  received  and  enjoyed. 
The  learned  judge  who  delivered  the  pre- 
vailing opinion  discussed  with  consider- 
able fulness  the  principles  underlying  the 
power  to  make  assessments  for  local  bene- 
fits. The  opinion  consists  mostly  of  gen- 
eralizations in  regard  to  established  and 
well  admitted  principles.  It  is  perfectly 
true  that  it  would  be  wholly  beyond  the 
scope  of  legislative  power  to  authorize  a 
municipality  to  levy  a  local  tax  for  gen- 
eral purposes.  The  burdens  of  the  whole 
community  cannot  be  shifted  to  the  shoul- 
ders of  one  man  who  has  only  an  interest 
in  common  with  all  the  rest.  The  whole 
theory  of  local  taxation  or  assessment  is 
that  the  improvements  for  which  it  is 
levied  afford  a  remuneration  in  the  way  of 
benefits.     A  law  which  would  attempt  to 


make  one  person  or  a  given  number  of 
persons,  under  the  guise  of  local  assess- 
ments, pay  a  general  revenue  for  the  pub- 
lic at  large  would  not  be  an  exercise  of 
the  taxing  power,  but  an  act  of  confis- 
cation. In  efi'ect,  it  would  be  transfer- 
ring the  property  of  one  individual  to  an- 
other. These  are  legal  truisms,  which  have 
long  been  entertained  and  firmly  estab- 
lished. The  line  of  separation  exists  between 
local  and  general  taxation,  and  the  boun- 
dary between  them  is  not  always  very 
clear  or  definite.  The  case  of  Hammett 
V.  Philadelphia  shows  that  it  is  dilficult 
to  draw  the  true  line  of  distinction  be- 
tween these  respective  modes  of  taxation  ; 
and  the  judge  who  wrote  the  opinion  of 
the  majority  of  the  court  finally  i)laijed 
it  upon  the  fact  that  the  act  which  he 
was  construing  relieved  the  case  of  all 
difficulty,  and  showed  upon  its  face  that 
the  special  taxation  authorized  was  avow- 
edly for  a  general  and  not  a  local  object. 
The  law  was  for  the  uses  and  purposes  of 
the  public,  and  not  especially  beneficial  to 
any  particular  class."  See,  also,  as  to  local 
assessments.  State  v.  Leffingwell,  54  Mo. 
458  (1873) ;  ante,  sec.  752,  note  ;  supra, 
sec.  776,  note. 

The  general  doctrine  of  Hammett's  case 
is  adhered  to  in  Pennsylvania,  and  it  is 
held  that  "power  to  pave "  at  the  expense 
of  the  abutter  does  not  authorize  the  city 
to  tear  up  a  pavement  or  curbing  which  is 
good  and  needs  no  repairs,  and  which  was 
paid  for  by  the  abutter,  and  at  his  expense 
to  replace  the  same  with  one  more  costly. 
Wistar  v.  Philadelphia,  80  Pa.  St.  112 
(1876);  s.  c.  21  Am.  Rep.  112;  Orphan 
Asylum's  Appeal,  111  Pa.  St.  135  ;  Wistar 
V.  Philadelphia,  111  Pa.  St.  604.  But 
does  not  this  view  substitute  the  judicial 
judgment  in  the  place  of  that  of  the  city 
council  as  to  the  necessity  of  a  change  f 
Where,  in  the  original  plan  of  paving  a 
street,  a  strip  was  left  in  the  middle  for 
trees  and  shrubbery,  a  subsequent  change 
by  paving  the  strip  was  held  to  be  an  ori- 
ginal improvement,  for  which  the  property 
owners  could  be  assessed.  Alcorn  v.  Phil- 
adelphia, 112  Pa.  St.  494. 

In  the  charter  of  the  city  of  New  York 
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thorities  by  the  charter  or  organic  act,  and  the  mode  of  exercising 
such  powers  when  prescribed  therein,  cannot  be  varied  by  ordinances 
or  by-laws.^  Therefore  a  city  corporation  cannot  impose  terms  or 
conditions  which  can  affect  the  validity  of  a  tax-sale  made  within 
the  authority  conferred  by  the  legislature.^  So,  under  a  charter 
constituting  the  city-marshal  the  collector  of  taxes,  and  making  it 
his  duty  to  receive  and  collect  the  taxes  due  the  corporation,  it  is 
not  competent  for  the  council  by  ordinance  to  dispense  with  the 
duties  which  the  charter  imposes  upon  this  officer,  and  devolve 
them  upon  another.^  So,  under  a  charter  authorizing  a  town  cor- 
poration "  to  collect  taxes  upon  all  real  estate  within  the  town,  not 
exceeding  one  half  per  cent  upon  the  assessed  value  thereof,"  it  can- 
not pass  an  ordinance  directing  lots  to  be  taxed,  without  considering 
the  value  of  the  improvements  upon  them ;  for  since  buildings  are 
part  of  the  land  which  the  legislature  had  designated  as  the  prop- 
erty to  be  taxed,  such  an  ordinance  makes  a  discrimination  which 
the  charter  does  not  authorize,* 

§  782  (621).  The  Objects  of  Taxation  — The  authority  of  muni- 
cipal corporations  to  levy  and  collect  taxes  is  usually  limited,  not 
only  as  respects  the  rate  of  taxation,  but  the  objects  of  it.^     Un- 

Mack  r.  Jones,  21  N.  H.  393  ;  1  Desty 
Taxation,  466,  467,  and  cases  ;  post,  sec. 
789,  note. 

In  Moale  v.  Baltimore,  61  Md.  224,  the 
city  of  Baltimore,  being  empowered  to  as- 
sess the  cost  of  paving,  grading,  &c.,  pro 
rata  upon  the  property  abutting  upon 
streets,  passed  an  ordinance  directing  the 
cost  to  be  collected,  when  assessed,  from 
'^property  owners  as  other  city  taxes  are 
collected,"  and  the  court  held  that  by  the 
statute  it  was  only  intended  to  indicate 
the  proportion  in  which  the  property  own- 
ers should  be  assessed,  and  that  the  tax 
•was  a  personal  debt  of  the  owners.  Citing 
Dashiell  v.  Baltimore,  45  Md.  615  ;  Gould 
17.  Baltimore,  58  Md.  46,  and  59  Md.  378, 
and  Handy  v.  Collins,  60  Md.  229. 

2  Thompson  v.  Carroll,  22  How.  (U. 
S.)  422  (1859). 

8  Placerville  v.  Wilcox,  35  Cal.  21 
(1868). 

*  Fitch  V.  Pinckard,  5  111.  78  ;  ap- 
proved, Primm  V.  Belleville,  59  111.  142 
(1872);  8.  c.  4  Chicago  Legal  News,  227. 

5  Power  to  levy  taxes  confined  to  kinds 
of  property  mentioned  in  the  charter. 
Eabassa  v.  New  Orleans,  3  Martin  (La.), 


there  is  a  provision  that  no  street  once 
paved,  and  the  expense  thereof  paid  by 
assessment  by  the  adjoining  owners,  shall 
be  thereafter  paved  or  an  assessment  im- 
posed therefor,  unless  petitioned  for  by  a 
majority  of  the  owners.  Where  the  city 
has  once  determined  the  character  and 
extent  of  the  work,  and  assessed  and  col- 
lected the  expense  from  the  owners,  it  has 
no  further  jurisdiction  over  that  property 
until  a  petition  is  presented  as  provided, 
and  an  assessment  for  repavement  without 
such  petition  is  void.  Garvey,  In  re,  77 
N.  Y.  523.  Where  a  city  tore  up  a  good 
pavement  for  the  purpose  of  constructing 
a  sewer  in  the  street,  the  court  refused  to 
permit  the  cost  of  restoring  it  to  be  as- 
sessed to  the  owners  of  abutting  property, 
the  cost  of  restoration  being  considered  a 
part  of  the  expense  of  making  the  sewer. 
Burlington  v.  Palmer,  67  Iowa,  681. 

1  Ante,  chapter  on  Ordinances,  sec. 
817  ;  Weeks  v.  Milwaukee,  10  Wis.  242 ; 
and  State  v.  H.  &  St.  J.  R.  R.  Co.,  75  Mo. 
208,  which  hold  that  the  city  cannot  ex- 
empt from  taxation  property  which  the 
laws  make  taxable.  City  has  no  inherent 
power  to  grant  exemption  from  taxation. 
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der  grants  of  this  character,  the  question  has  arisen,  not  only  as  to 
what  property  the  municipality  may,  but  also  as  to  what  it  must,  sub- 
ject to  taxation  for  the  purpose  of  obtaining  revenue  or  discharging 
liabilities.  Thus,  the  city  of  New  Orleans  was  authorized  by  charter 
"to  raise  money  by  taxation,  in  such  manner  as  to  the  council  shall 
seem  proper,  upon  real  and  personal  estate,"  &c.  It  was  claimed 
that  the  city  was  bound  to  tax  both  species  of  property  at  the  same 
time,  and  that  a  tax  could  not  legally  be  imposed  upon  either  alone. 
This  view,  however,  was  not  sustained  by  the  court,  which  said : 
"  It  does  not  appear  to  us  that  the  power  given  to  tax  real  and  per- 
sonal estate  renders  it  imperative  on  the  corporation  to  tax  both. 
By  the  same  section  of  the  law,  the  city  council  are  empowered  to 
exercise  their  authority  as  to  them  may  seem  proper."  ^ 

§  783   (G22),    Same  subject.    Uniformity  of  Rule  of  Taxation.  — 

But  there  may  be  a  constitutional  limitation  upon  both  the  legisla- 
tive and  the  municipal  power  to  select  one  class  of  property  for 
taxation  and  omit  another.  In  an  important  case  relating  to  this 
subject,  there  was  a  constitutional  provision  "  that  the  rule  of  taxa- 
tion shall  be  uniform,"  &c.,  which  was  considered  to  mean  that  all 
kinds  of  property  not  absolutely  exempt  must  be  taxed  alike,  by 
the  same  standard  of  valuation,  equally  with  other  taxable  property, 
and  co-extensively  with  the  territory  to  which  it  applies ;  and  there- 
fore a  tax  to  pay  a  city  debt,  ordered  to  be  levied  exclusively  upon 
the  real  property  within  the  city,  is  a  discrimination  in  favor  of 
personal  property,  and  violates  the  uniformity  required  by  the  Con- 
stitution, and  is  void.^ 

0.  s.  218  ;  Blanc  v.  New  Orleans,  1  Mar-  Belleville,  59  111.  142  (1872)  ;  s.  c.  4 
tin  (La.),  o.  s.  65;  Harper  v.  Elberton,  23  Chicago  Legal  News,  227.  Power  of 
Ga.  566 ;  Municipality  No.  3  v.  Johnson,  counties  to  release  lien  and  reduce 
6  La.  An.  20  (1851);  Barret  r.  Henderson,  amount  of  taxes  must  be  conferred  by 
4  Bush,  255  ;  Dubuque  v.  Northwestern  statute,  or  it  does  not  exist.  State  v. 
L.  Ins.  Co.  (premiums  received  by  local  Central  Pac.  R.  R.  Co.,  9  Nev.  79  (1873); 
agent  of  foreign  insurance  company),  29  State  v.  Central  Pac.  R.  R.  Co.,  10  Nev. 
Iowa,  9.  47  (1875);  Lowell  v.  Middlesex  Co.  Com- 
1  Oakeyu.  New  Orleans,  1  La.  1  (1830);  m'rs,  3  .A.llen  (Mass.),  550;  Finch  v. 
8.  p.  Municipality  No.  2  v.  Duncan,  2  Temaha  Co.  Sup.  29  Cal.  453. 
La.  An.  182  (1847);  Winter  v.  Mont-  '^  Oilman  i;.  Sheboygan,  2  Black  (IT. 
gomery,  65  Ala.  404  ;  approved  in  Win-  S.),  510  (1862)  ;  approving,  on  the  cen- 
ter V.  Montgomery,  79  Ala.  481.  The  stitutional  point,  Knowlton  v.  Rock  Co. 
power  of  a  city  corporation  to  levy  a  Sup.,  9  Wis.  410  ;  Weeks  v.  Milwaukee, 
general  tax  upon  one  species  of  property  10  Wis.  242  ;  Lumsden  v.  Cross,  lb.  282; 
—  for  example,  real  estate  —  and  to  omit  Attorney-Gen.  v.  Winnebago  L.  &  F.  R. 
pei"sonal  property,  was,  under  the  con-  PI.  R.  Co.,  11  Wis.  42  ;  Zanesville  v. 
struction  of  special  charter  provisions,  Richards,  Aud.,  5  Ohio  St.  589  ;  Ex- 
sustained  in  the  case  of  Frederick  v.  change  Bank  of  Columbus  v.  Hines,  3 
Augusta,  5   Ga.   561    (1848);  Primm  v.  Ohio  St.  1.     See  Muscatine  v.  Miss.  &  Mo. 
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§  784  (623).   Extent  of  Power  to  Tax.  —  Power  to  tax  real  and 

pei-sonal  estate  within  the  city  corporation  does  not  confer  the  right 
to  tax  capital  employed  in  merchandise,  distinct  from  the  articles  of 
property  in  which  such  capital  is  invested.  ^ 

§  785  (624).  Same  subject.  —  Authority  in  the  charter  of  a 
municipal  corporation  to  tax  "all  real  and  personal  estate  within 
the  corporate  limits  of  the  city  "  was  held,  in  view  of  the  language 
and  history  of  legislation  in  the  State  as  to  the  subject-matter  of 
taxation,  not  to  confer  upon  the  corporation  power  to  tax  tJicome  or 
particular  occupations.^ 

§  786  (625).  "What  Property  is  within  the  Municipality.  —  Among 
the  most  usual  of  the  express  limitations  upon  the  power  of  municipal 
taxation  is  the  one  confining  it  to  property  within  the  corporation. 
What  property  is  to  be  considered  within  the  municipality,  so  as  to 
give  the  right  to  tax  it,  is,  in  some  instances,  hard  to  det^rmine.^ 


R.  R.  Co.,  1  Dillon  C.  C.  536  ;  anU,  sec. 
70 ;  supra,  sec.  748  et  seq.,  755,  note, 
778,  781  ;  Hale  v.  Kenosha,  29  Wis. 
599  ;  Cape  Girardeau  Co.  Ct.  v.  Hill,  118 
U.  S.  68  ;  post,  chap.  xx.  Uniformity, 
what  is  ?  Livingston  v.  Albany,  41  Ga. 
21  ;  Mobile  v.  Dargan,  45  Ala.  310  ;  State 
V.  Severance,  55  Mo.  378  (1874)  ;  1  Desty 
Taxation,  sees.  35-38,  pp.  173-198,  and 
cases. 

1  Municipality  No.  3  v.  Johnson,  6 
La.  An.  20  (1851). 

2  Savannah  v.  Hartridge,  8  Ga.  23 
(1850) ;  distinguished  from  cases  in  South 
Carolina,  which  hold  that  the  city  of 
Charleston,  under  the  power  to  levy 
taxes  on  "  taxable  property,"  may  tax 
income.  Lining  v.  Charleston  Qouncil, 
1  McCord,  345 ;  1  Nott  and  McCord, 
527.  Charter  of  Richmond  held  to  give 
authority  to  impose  a  license  tax  on 
lawyers.  Ould  v.  Richmond,  23  Gratt. 
464  (1873) ;  s.  c.  14  Am.  Rep.  139.  In 
Rome  V.  Mc Williams,  52  Ga.  251  (1874), 
the  principal  cases  in  that  State  con- 
cerning the  power  to  tax  professions  and 
to  exact  license  fees  are  referred  to,  and 
the  power  upheld  as  one  which  the  legis- 
lature may  confer.  Taxation  of  incomes, 
1  Desty  Taxation,  202.    Post,  sec.  793. 

In  Alabama,  it  is  held  that  "when 
express  power  to  levy  and  collect  par- 
ticular  taxes  is  conferred,  the  power   to 


levy  and  collect  other  taxes  is  excluded. 
Or  if  particular  subjects  of  taxation  are 
enumerated,  the  corporation  has  not 
capacity  to  enlarge  them."  Baldwin  v. 
Montgomery  Council,  53  Ala.  437  ;  Sel- 
ma  V.  Selma  Press  &  W.  Co.,  67  Ala. 
430, 

8  St.  Louis  V.  Wiggins  Ferry  Co.,  11 
Wall.  423  (1870).  "  It  is  obvious,"  said 
Mr.  Justice  Sicayne,  in  this  case,  "that 
the  purpose  of  the  legislature  in  con- 
ferring authority  of  this  nature  was  not 
to  tax  property  through  the  proprietor, 
but  to  tax  things  themselves,  by  reasoa 
of  their  being  '  within  the  city.' "  lb. 
431;  Trigg  v.  Glasgow,  2  Bush  (Ky.), 
594  ;  Loud  v.  Charlestown,  103  Mass.  278. 

A  power  to  tax  all  property  within 
the  corporate  limits  of  a  city  does  not 
authorize  the  taxation  of  its  own  bonds. 
Macon  r.  Jones,  67  Ga.  489.  The  taxing 
power  does  not  extend  beyond  the  geo- 
graphical limits  of  a  municipal  corpora- 
tion, and  where  the  boundary  was  the 
low-water  mark  in  a  river,  it  was  held 
that  the  city  had  no  power  to  tax  coal 
under  the  river  beyond  that  mark.  Gil- 
christ's Appeal,  109  Pa.  St.  600.  The 
question  of  what  property  is  within  the 
city  has  been  pa.ssed  upon,  with  opposite 
conclusions,  in  discussing  the  right  of 
cities  to  tax  bridges  over  navigable  rivers 
between   two  States.    In    Louisville    Br. 
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With  respect  to  the  situs  of  real  estate,  there  can  ordinarily  be  no 
doubt ;  but  as  respects  personal  property,  its  situs  is  often  difficult  to 
settle.  If  the  property  is  tangible  and  is  actually  within  the  muni- 
cipality, it  is  plain  that  it  may  be  taxed  by  it,  under  the  authority 
we  are  considering,  irrespective  of  the  residence  or  domicile  of  its 
owner.^ 


§  787  (626).  Same  subject.  Taxation  of  Vessels.  —  In  Indiana, 
where  a  city  had  authority  by  charter  to  tax  all  property  "  within 
its  limits"  it  was  holden  that  the  share  of  the  part  oioncr  of  a  steam- 
boat, or  the  boat  itself,  though  in  the  course  of  its  voyages  it  neces- 
sarily touched  at  the  city,  was  not  subject  to  taxation  by  the  city, 
notwithstanding   such   owner  be   domiciled   or    resident    therein.^ 


Co.  V.  Louisville,  81  Ky.  189,  the  Court 
of  Appeals  of  Kentucky,  held  that  the 
mere  fact  that  a  part  of  a  bridge  was 
within  the  corporate  limits  of  a  city,  was 
not  sufficient  to  authorize  such  a  tax,  be- 
cause the  corporate  limits  may  be  larger 
than  the  taxable  boundary,  and  as,  at  the 
time  the  bridge  was  built,  the  bed  of 
the  river  was  not  subject  to  taxation  by 
the  city,  and  so  remains,  they  were  larger 
in  this  case.  It  also  held  that  a  city  has  no 
power  to  tax  property  which  is  not  bene- 
fited by  its  government ;  and  for  these  two 
reasons,  it  refused  to  sustain  a  municipal 
tax  upon  a  railroad  bridge  across  the  Ohio 
Kiver.  In  St.  Louis  Br.  Co.  v.  East  St. 
Louis,  121  111.  238  (1887),  the  Supreme 
Court  of  Illhiois  decided  that  the  city 
had  the  right  to  tax  such  part  of  a  similar 
bridge  as  was  situated  within  its  coi-porate 
limits,  which  limits  in  this  case  extended 
to  the  middle  of  the  Mississippi  River,  on 
the  ground  that  the  mere  fact  that  the 
structure  was  built  upon  ground  covered 
by  a  navigable  stream,  and  therefore  was 
not  capable  of  improvement  for  streets, 
&c.,  furnished  no  reason  for  exempting  it 
from  city  taxes,  although  it  appeared  that 
the  bridge  company  had  derived  no  protec- 
tion for  its  property  from  the  city,  and 
had,  at  its  own  expense,  provided  for  its 
lighting,  police,  Sre  apparatus,  water- 
works, cleaning,  hospital,  !&c.  A  [simi- 
lar result  was  reachedjUn  State,  ex  rel, 
C,  Br.  Co.  V.  Columbia,  27  S.  C.  137, 
where  the  boundary  of  a  city  upon  a  river 
which  was  not  navigable  was  held  to  be 
iu  the  middle  of  the  stream. 


^  St.  Louis  V.  Wiggins  FeiTy  Co.,  11 
Wall.  423,  430,  per  Swayne,  J.  ;  Augusta 
V.  Dunbar,  50  Ga.  387  (1873)  ;  Finley  t>. 
Philadelphia,  32  Pa.  St.  381 ;  Mills  u. 
Thornton,  26  111.  300  ;  Sangamon  &  M. 
K.  R.  Co.  V.  Morgan  Count}',  14  IU. 
163  ;  Pomeroy  Salt  Co.  v.  Davis,  Treas., 
21  Ohio  St.  555  (1871)  ;  Diinleith  v. 
Reynolds,  53  111.  45  (1869);  People  v. 
Ogdensburgh,  48  N.  Y.  390  (1872)  ;  St. 
Louis  V.  Wiggins  Ferry  Co.,  40  Mo.  580 
(1867)  ;  Hoyt  v.  N.  Y.  Tax  Comm'rs,  23 
N.  Y.  228  ;  New  Albany  v.  Meek  in,  3 
Ind.  481,  cited  infra;  People  v.  Niles, 
35  Cal.  282.  See  Bell  v.  Pierce,  51  T^.  Y. 
12  (1872)  ;  People  v.  N.  Y.  Tax  Comm'i-s, 
64  N.  Y.  541  (1876).  A  non-resident 
creditor  of  a  city,  whose  debt  is  evidenced 
by  the  certificates  of  the  city,  is  not  a 
holder  of  property  within  its  limits.  Mur- 
ray V.  Charleston  Council,  96  U.  S.  432 
(1877). 

As  ^o  taxation  of  personal  property 
where  the  owner  is  a  corporation,  or  has 
his  domicile  in  one  town  and  does  business 
in  another,  see  Gardiner  Cotton  &  W.  F. 
Co.  V.  Gardiner,  5  Me.  133,  and  cases 
there  cited.  Taxation  of  foreign  capital. 
People  V.  N.  Y.  Tax  Comm'rs,  59  N.  Y. 
40  (1874)  ;  Bates  v.  Mobile,  46  Ala.  158 
(1871)  ;  Kirtland  v.  Hotchkiss,  100  U.  S. 
491  (1879)  ;  s.  c.  42  Conn.  426  (1875). 
Territorial  restriction  on  the  power  to  tax 
and  situs  for  taxation,  1  Desty  Taxation, 
822,  488. 

2  New  Albany  v.  Meekin,  3  Ind.  481 
(1852).  As  to  place  of  taxation.  Evans- 
ville  V.  Hall  (domicile  ;  insurance  stock), 
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So,  in  Illinois,  under  power  to  tax  property  "  within  the  limits  of 
the  city,"  a  steamboat  belonging  to  a  resident  of  the  city,  but  regis- 
tered elsewhere,  and  only  touching  at  the  city  during  her  trips  up 
and  down  the  river,  cannot  be  taxed.^  In  Missouri  it  is  held  that 
where  the  home  port  of  a  steamboat  is  in  a  city,  and  the  nominal 
owners  reside  in  it  also,  it  is  subject  to  taxation  by  the  city.^  The 
legal  situs  of  vessels  employed  in  navigation  is,  for  purposes  of  tax- 
ation, the  port  where  they  are  registered  under  the  laws  of  the 
United  States  as  their  home  port.  The  situs  dependent  on  registra- 
tion continues  until  a  new  sitits  is  acquired,  and  is  not  lost  by 
absence  or  employment  elsewhere.^ 

§  788  (627).  Same  subject.  —  So  a  municipality,  under  the 
power  to  tax  property  "  within  the  city,"  has  been  held  not  to  be 
authorized  to  tax  the  ferry-boats  of  a  fareig'ti  private  corporation, 
whose  chief  relation  to  the  city  was  regarded  as  being  "  merely  that 
of  contact  there  as  one  of  the  termini  of  their  transit  across  the 


14  lud.  27  ;  Rieman  v.  Shepard  (domi- 
cile, situs  of  jjersonal  property),  27  Ind. 
288  ;  Madison  r.  Whitney  (bank  stock), 
21  Ind.  261  ;  Powell  v.  Madison  (pork 
owned  by  non-residents,  but  slaughtered 
and  stored  in  city),  21  Ind.  335  ;  18  Ind. 
33.  Perkins,  J.,  in  delivering  the  opinion 
of  the  court  in  the  case  first  cited,  says  . 
"  We  do  not  think  that,  for  the  purposes 
of  taxation,  a  court  Is  authorized  to  apply 
the  rule  of  law  governing  the  personal 
estate  of  deceased  persons  which  regards 
its  situs  as  following  the  domicile  of  the 
owner.  Surely,  no  one  would  risk  as- 
serting the  general  proposition  that,  under 
the  charter  of  New  Albany,  all  the  per- 
sonal property  owned  by  every  resident 
of  the  city,  no  matter  where  situated,  was 
liable  to  be  taxed  by  said  city  ;  that  if  a 
citizen  of  New  Albany  was  a  partner  in 
a  steamboat  plying  on  some  river  in  Cali- 
fornia, or  in  a  flock  of  sheep  kept  in  Ken- 
tucky, or  in  some  part  of  Floyd  County 
in  this  State,  out  of  the  corporation  of 
New  Albany,  he  was  liable  to  be  taxed 
for  it  under  its  ch.'irter.  We  do  not  deny 
that  the  State  might  have  authorized  it 
to  tax  such  property,  but  we  think  that 
she  has  not."  3  Ind.  483.  Bates  r.  Mo- 
bile, 46  Ala.  158  (1870). 

1  Wilkey  r.  Pekin,  19  111.  160  (1857). 
But  in  Alabama,  a  municij>al  corporation, 
with   power  to  lay  taxes    "on  real  and 


personal  estate  within  the  city,"  was  held 
authorized  to  levy  a  tax  on  a  stearalx)at 
owned  by  a  resident  of  the  city  and  navi- 
gating the  waters  of  a  stream  on  which 
the  city  was  situate.  And  the  authority 
to  tax  was  declared  to  extend  even  to 
cases  where  the  owner  of  the  boat  was  a 
non-resident  of  the  State,  if  he  resided  in 
the  city  during  the  business  season. 
And  the  power  to  tax  in  such  cases  was 
held  to  exist  although  the  boats  were  regis- 
tered and  enrolled  as  coasting  vessels 
under  the  laws  of  the  United  States. 
Battle  V.  Mobile,  9  Ala.  234  (1846). 
Ferry-boat  taxable  where  owner  resides. 
Mobile  r.  Baldwin,  57  Ala.  61. 

See  further  as  to  taxation  of  boats  and 
vessels,  Oakland  v.  "Whipple,  39  Cal.  112  ; 
Hays  r.  Pac.  Mail  Stp.  Co.,  17  How. 
(U.  S.)  593  ;  Hoyt  r.  N.  Y.  Tax  Com- 
m'rs,  23  X.  Y.  224  ;  St.  Joseph  i;.  Han- 
nibal &  St.  J.  R.  R.  Co.,  39  Mo.  476  ; 
Irvin  V.  X.  0.  St.  L.  &  C.  R.  R.  Co.,  94 
111.  105. 

2  St.  Joseph  r.  Saville,  39  Mo.  460. 

«  Hays  V.  Pac.  Mail  Stp.  Co.,  17 
How.  596  ;  Morgan  v.  Parham,  16  WaU, 
471  ;  People  v.  N.  Y.  Tax  Comm'rs,  58 
N.  Y.  242  (1874)  ;  Wheeling  P.  &  C. 
Transp.  Co.  v.  Wheeling,  99  TJ.  S.  273, 
aflai-ming  s.  c.  9  W.  Va.  170  ;  Irvin  v. 
N.  0.  St  L.  &  C.  R.  R.  Co.,  94  lU. 
112  ;  Johnson  r.  Drummond,  20   Gratfc 
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river  in  the  prosecution  of  their  business."  ^  Under  the  facts,  as 
reported,  the  question  is  certainly  a  close  one,  and  had  previously 
been  decided  the  other  way  by  the  Supreme  Court  of  Missouri.^ 

§  789  (628).  Taxation  of  Street  Railway  Companies  ;  Gas  and 
Water  Companies.  —  The  property  of  a  street  railway  company,  in- 
cluding its  road-bed,  situate  within  the  limits  of  a  municipal  corpo- 
ration, is  ordinarily  subject  to  its  taxing  power ;  and  if  no  different 
provision  be  made,  it  has  been  held  that  a  street  railroad  may  be 
taxed  as  real  estate.^  An  exclusive  municipal  grant  to  such  a  rail- 
way company  to  use  the  streets  in  the  municipality  does  not  exempt 
it  from  municipal  control,  nor  deprive  the  municipal  authorities  of 
the  right,  otherwise  existing,  to  require  the  company  to  pay  a  license 
or  tax.*  Nor  does  the  payment  of  a  tax  or  license  of  a  specified  sum 
or  amount  on  each  car  employed  by  a  city  railway  company  to  the 
city,  as  required  by  the  contract  between  the  company  and  the  city, 
in  which  certain  privileges  are  secured  to  the  company,  exonerate 


419  ;  Howell  v.  State,  3  Gill  (Md.),  14; 
Perry  v.  Torrence,  8  Ohio,  521.  See  Mo- 
bile V.  Baldwin,  57  Ala.  61  ;  Wiggins 
Ferry  Co.  v.  East  St.  Louis,  107  U.  S. 
365,  where  a  license  tax  upon  ferry-boats 
crossing  a  river  to  another  State  was 
upheld. 

^  St.  Louis  V.  Wiggins  Ferry  Co.,  11 
WalL  423  (1870). 

2  St.  Louis  V.  Wiggins  Ferry  Co.,  40 
Mo.  580  (1867). 

Tax  on  the  basis  of  tonnage  not  ne- 
cessarily in  violation  of  the  Constitution 
of  the  United  States.  Lott  v.  Cox,  43  Ala. 
697  (1869)  ;  N.  W.  Union  Packet  Co.  v. 
St.  Louis,  4  Dillon,  10  ;  Same  v.  Keokuk, 
95  U.  S.  80  (1877)  ;  Same  v.  St.  Louis, 
100  U.  S.  423,  affirming  4  Dillon,  10. 

8  No.  Beach  &  M.  R.  R.  Co.'s  Appeal, 
32  Cal.  499  (1867)  ;  People  v.  Cassidy,  2 
Lansing  (N.  Y. ),  294  ;  Prov.  Gas  Co.  v. 
Thurber,  2  R.  I.  15,  21  (1851),  where  gas 
pipes  in  streets  were  taxed  as  real  estate. 
Compare  West  Chester  Gas  Co.  v.  Chester 
County,  30  Pa.  St.  232.  See,  also,  Mid- 
dlesex R.  R.  Co.  V.  Charlestown,  8  Allen 
(Mass.),  330  ;  Prov.  &  Wor.  R.  R.  Co.  v. 
Wright,  2  R.  L  459  ;  L.  City  Ry.  v. 
Louisville,  4  Bush,  478  ;  St.  Louis  v. 
St.  L.  R.  R.  Co.,  50  Mo.  94,  construction 
of  special  charter  in  respect  of  taxation. 
Further  as  to  taxation  of  street  railways, 
see  1  Desty  Taxation,  405.     A  toll-bridge 


over  a  navigable  river  is  properly  assessed 
as  real  estate  in  the  district  where  located. 
Hudson  River  Br.  Co.  v.  Patterson,  74 
N.  Y.  365.  The  elevated  railways  in  the 
streets  of  the  city  of  New  York  are  taxa- 
ble, under  the  legislation  of  the  State,  as 
"lands"  and  "real  estate."  People  v. 
jST.  Y.  Tax  Comm'rs,  82  N.  Y.  462.  A 
township  of  land  was  granted  to  a  college, 
with  a  provision  in  the  charter  exempting 
the  land  from  "  public  taxes,"  and  it  was 
held  not  to  exempt  the  land  from  local 
municipal  taxes  to  be  expended  for  the  im- 
mediate benefit  of  the  particular  munici- 
pality. Morgan  v.  Cree,  46  Vt.  773  (1871)  ; 
s.  c.  14  Am.  Rep.  640  ;  ante,  chapter  on 
Streets,  sec.  720,  note. 

4  State  V.  Herod,  29  Iowa,  123  (1870)  ; 
Los  Angeles  v.  So.  Pac.  R.  R.  Co.,  67  Cal. 
433,  applying  the  rale  to  a  steam  railroad ; 
Columbus  V.  Street  R.  R.  Co.,  45  Ohio  St. 
98.  The  grant  to  a  railroad  company  of 
the  right  to  lay  and  maintain  its  track 
over  a  bridge  belonging  to  the  city,  and 
to  use  and  operate  the  same,  in  an  ordi- 
nance which  contains  no  reservation  re- 
specting tolls  or  other  charges,  is  within  the 
municipal  authority  ;  and  the  city  cannot, 
by  a  subsequent  ordinance,  impose  such 
charges.  Des  Moines  v.  The  Chicago, 
R.  I.  &  P.  R.  R.  Co.,  41  Iowa,  669 
(1875)  ;  ante,  sec.  720. 
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the  company  from  the  payment  of  an  ad  valorem  tax  on  its  property, 
horses,  stables,  and  shops,  which  are  assessable  for  municipal  pur- 
poses.^ So  the  property  of  gas  companies  and  of  vjatcr  companies 
within  the  municipality  is,  ordinarily,  taxable  by  it.^ 

§  790  (629).  Taxation  of  Property  of  Bank  ;  General  Law  con- 
trolled Charter  Provisions ;  Taxation  of  Railway  Property.  —  A 
general  statute  of  the  State  provided  that  the  capital  stock  of  the 
State  bank  should  be  taxable  only  for  State  purposes,  and  afterwards 
a  city  corporation  undertook  to  levy  and  collect  a  municipal  tax  on 
certain  real  estate  owned  by  the  bank  and  forming  part  of  its  capi- 
tal stock ;  but  this,  it  was  adjudged,  could  not  be  done,  the  city  and 
its  powers  being  entirely  under  the  control  of  the  legislature.^    The 


1  L.  City  Ry.  Co.  v.  Louisrille,  4  Bosh, 
478.  A3  to  license  fees,  see  New  York 
17.  Broadway  &  S.  A.  E.  R.  Co.,  17  Hun 
(N.  Y.),  242;  Union  Pass.  Ry.  Co.  v. 
Philadelphia,  101  U.  S.  52S. 

*  Commonwealth  v.  lA)well  Gasl.  Co., 
12  AUen  (Mass.),  75.  Pipes  laid  in  the 
streets  of  a  city  by  a  gas  company,  under 
a  grant  in  their  charter,  are  fixtures,  and 
taxable  as  real  estate.  Providence  Gas 
Co.  V.  Thurber,  2  R.  I.  15  (1851).  But 
see  West  Chester  Gas  Co.  v.  Chester 
County,  30  Pa,  St.  232  (1858).  Lessee 
and  proprietor  of  city  water- works  for  a 
term  of  years,  whose  contract  of  lease  did 
not  stipulate  for  exemption  from  city  tax- 
ation, was  held  taxable  in  respect  to  such 
works,  they  being  treated  as  real  estate. 
Stein  V.  Mobile,  24  Ala.  591  (1854)  ;  s.  p. 
in  Stein  r.  Mobile,  17  Ala.  234.  CmUra, 
Stein  V.  Mobile,  49  Ak.  362  (1873)  ;  s.  c. 
20  Am.  Rep.  283,  but  qucere  ;  post,  sec. 
793,  note.     1  Desty  Taxation,  364. 

The  legislature  may  restrict  the  tax 
authorized  to  be  levied  for  water-works 
for  the  supply  of  water  to  the  inhabitants 
of  cities,  and  for  extinguishing  fires,  to  the 
district  which  is  benefited  and  protected 
by  such  works.  Grant  r.  Davenport,  36 
Iowa,  396  (1873).  In  the  case  last  cited 
it  was  also  ruled  where  an  ordinance  pro- 
vided that,  in  consideration  of  certain 
covenants  by  a  water  company  to  supply 
the  city  with  water,  its  franchise  and  all 
property  actually  required  for  the  manage- 
ment of  its  water-works  shall  be  exempt 
from  municipal  taxation,  that  such  pro- 
yision  was  not  an  exemption  from  taxes, 


but  was  in  effect  a  payment  of  the  taxes 
by  the  performance  of  the  covenants  on  the 
part  of  the  water  company  ;  but  qucere. 

It  was  held,  in  the  absence  of  special 
constitutional  restriction,  to  be  within  the 
authority  of  the  legislature  to  empower  a 
city  to  exempt  from  taxation  for  a  term  of 
years  property  belonging  to  a  water  com- 
pany, in  consideration  of  an  undertaking 
and  agreement  by  the  company  to  furnish, 
free  of  cost  to  the  city,  a  supply  of  water 
for  its  public  and  municipal  purposes. 
Portland  v.  P.  Water  Co.,  67  Me.  135 
(1877).    See  ante,  sees.  773,  776,  781. 

A  paving  assessment  upon  the  proi>erty 
of  a  railway  company  sustained  ;  and  it 
was  held  that  the  special  remedy  by  lien 
and  foreclosure  was  not  exclusive,  and 
that  an  action  of  debt  would  lie  to  re- 
cover the  assessment.  It  was  also  held 
that  the  company  was  estopped  by  its 
conduct,  in  seeing  the  paving  done  with- 
out objection,  to  set  up  that  its  charter 
required  it  to  pave  the  road  covered  by 
the  track  at  its  own  expense.  New 
Haven  v.  Fair  Haven  &  W.  R.  R.  Co.,  38 
Conn.  422  ;  followed  in  Columbus  v.  Street 
R.  R.  Co.,  45  Ohio  St.  98  ;  supra,  sec. 
679,  note. 

3  Bank  of  Ind.  r.  Madison,  3  Ind.  43 
(1851)  ;  Same  v.  Brackenridge,  7  Blackf. 
395  (1845).  See,  also,  Gardner,  Assessor,  v. 
State  (holding  under  a  charter  that  a  State 
tax  was  in  lieu  of  all  local  taxes),  21  N. 
J.  L.  557.  So,  in  Lmiisiana,  a  restric- 
tion upon  the  State  in  reference  to  the 
taxation  of  banks  was  held  to  extend  to 
municipal  corporations  deriving  their  au- 
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extent  to  which  and  the  manner  in  which  the  municipal  authorities 
may  tax  railroads  within  their  limits  and  the  property  of  railvjay 
companies  depend  upon  the  provisions  of  the  statutes  applicable 
thereto.  These  are  so  various  that  they  cannot  be  usefully  referred 
to.     Some  of  the  leading  decisions  are  collected  in  the  notes.^ 


.thority  from  the  State.  New  Orleans  v. 
Southern  Bank,  11  La.  An.  41  ;  Muni- 
cipality No.  1  V.  La.  State  Bank,  5  La. 
An.  394  ;  New  Orleans  v.  Com.  Bank  of 
N.  0.,  10  La.  An.  735  ;  New  Orleans  v. 
Meeh.  &  T.  Bank,  15  La.  An.  107.  A 
village  coi-poration  was  authorized  "to 
raise  money  by  a  tax  to  be  assessed  upon 
the  freeholders  and  inhabitants,  according 
to  law,"  and  it  was  decided  that  a  bank- 
ing corporation  located  and  doing  busi- 
ness in  the  village  was  an  inhabitant,  and 
taxable.  Ontario  Bank  v.  Buruell,  10 
"Wend.  186  (1833). 

As  to  taxation  of  banks  and  bank  stock 
by  municipalities  in  which  the  banks  are 
located.  Madison  v.  Whitney,  21  Ind. 
261  :  Evansville  v.  Hall,  14  Ind.  27  ; 
King  V.  Madison,  17  Ind.  48  ;  Conners- 
ville  V.  Bank  of  Ind.,  16  Ind.  105  ;  Bank 
of  Ind.  V.  Madison,  3  Ind.  43  ;  Madison 
V.  Whitney,  21  Ind.  261  ;  Gordon  v. 
Baltimore,  5  Gill  (Md,),  231.  Compare 
Gordon  v.  Appeal  Tax  Court,  3  How. 
(U.  S.)  133  ;  Bank  of  Chester  v.  Chester 
T.  Council,  10  Rich.  Law,  104  ;  State  v. 
Charleston  Council,  5  Kich.  Law,  561 
(dividends)  ;  State  Bank  v.  Charleston 
Council,  3  Rich.  Law,  342  (real  prop- 
erty) ;  Bulow  V.  Charleston  Council,  1 
Nott  &  McC.  527  (shares  in  United  States 
Bank)  ;  Cherokee  Ins.  &  B.  Co.  v.  Whit- 
field Jus.,  28  Ga.  121  ;  Bank  of  Ga.  v. 
Savannah,  Dudley,  130  (1832).  See  Sav- 
annah  v.  Hartridge,  8  Ga.  23  ;  Nashville 
V.  Thomas,  5  Coldw.  (Tenn.)  600  (1868)  ; 
O'Donnell  v.  Bailey,  24  Miss.  386  ;  Macon 
V.  M.  Sav.  Bank,  60  Ga.  133  ;  City  Bank 
of  Dallas  v.  Bogel,  51  Tex.  354.  '  Taxa- 
tion, generally,  of  the  franchises  and  prop- 
erty of  banks  and  of  bank  shares.  See  1 
Desty  Taxation,  sec.  78,  pp.  367-372.  Sitics 
of  corporate  shares  of  stock,  lb.  62,  364, 
865,  400.  1  Hare  Am.  Const.  Law,  259. 
In  The  State  v.  Dowling,  50  Mo.  134 
(1872),  it  was  decided  that  a  city  had  the 
power  to  tax  the  stock  of  the  citizens  in  a 
national  bank  located  tharein,  though  the 


capital  of  the  bank  be  invested  in  United 
States  stocks,  which  are  exempt  from  tax- 
ation. And  it  was  further  held,  in  the 
same  case,  that  the  action  of  the  city 
assessor  in  assessing  such  stock,  and  of 
the  city  council  sittiug  in  appeal  on  such 
assessment,  might  be  reviewed  on  certi- 
orari. 

^  Municipal  taxation  of  railroads. 
Railroad  track  and  property  held  liable  to 
municipal  taxation  in  the  towns  or  cities 
where  situate.  Prov.  &  Wor.  R.  R.  Co. 
V.  Wright,  2  R.  I.  459  ;  approved,  No. 
Ind.  R.  R.  Co.  V.  Connelly,  10  Ohio  St. 
159,  164.  To  same  effect,  Mohawk  &  H. 
R.  R.  Co.  V.  Clute,  4  Paige,  384  ;  Wheeler 
V.  Rochester  &  S.  R.  R.  Co.,  12  Barb.  227  ; 
Railroad  Co.  v.  Morgan  County,  14  111. 
163  ;  1  Desty  Taxation,  chap,  xiii..  Tax- 
ation of  Railroads.  And  such  property  is 
subject,  also,  to  special  taxes  and  assess- 
ments. No.  Ind.  R.  R.  Co.  v.  Connelly, 
10  Ohio  St.  159-164  (1859)  ;  Buri.  & 
Mo.  R.  R.  R.  Co.  V.  Spearman,  12  Iowa, 
112  ;  supra,  sec.  789,  note.  Further,  as 
to  the  liability,  under  special  statute  or 
charter  provisions,  of  railroads,  their 
property  and  stock,  to  municipal  taxa- 
tion. Davenport  v.  Miss.  &  Mo.  R.  R. 
Co.  (rolling  stock  and  real  estate),  16 
Iowa,  348.  The  views  of  Wright,  C.  J., 
and  Dillon,  J.,  were  subsequently  adopted 
by  the  court.  Of  this  case  the  court  sub- 
sequently says  that  it  should  not  be  re- 
garded as  having  the  force  of  a  prece- 
dent, since  but  two  members  of  the  bench 
concurred  in  the  reasoning  by  which  its 
conclusions  were  reached.  Per  Beck,  J., 
Day,  J.,  concurring.  Dubuque  v.  111. 
Cent.  R.  R.  Co.,  39  Iowa,  56  (1874)  ; 
Dunleith  &  D.  Br.  Co.  v.  Dubuque,  32 
Iowa,  427  (1871)  ;  Bibb  Co.  Ord.  v.  Central 
R.  R.  &  B.  Co.,  40  Ga,  646;  Orange  & 
A.  R,  R.  Co.  V.  Alexandria,  17  Gratt. 
176;  distinguished,  Richmond  v.  R.  & 
Danville  R.  R.  Co.,  21  Gratt.  604  (1872)  ; 
Toledo  &  W.  R.  R.  Co.  t-,  Lafayette,  22 
Ind.  262  (1864),  as  to  power  and  mode  of 
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§  791  (630).  Taxation  of  Avocations.  —  The  legislature  may  au- 
thorize municipal  corporations  to  impose  taxes  upon  persons  whose 
ordinary  avocations  are  pursued  within  tJie  corporate  limits,  although 
residing  beyond  those  limits,  the  same  as  upon  residents.^ 


taxing  railroads  in  Indiana.  Louisville 
&  N.  A.  R.  R.  Co.  V.  State  (rolling 
stock),  25  lud.  177  ;  Applegate  v.  Ernst, 
3  Bush  (Ky.),  643;  Rome  R.  R.  Co.  v. 
Rome,  14  Ga.  275  ;  Augusta  r.  Ga.  R.  R. 
&  B.  Co.,  26  Ga.  651  (1858)  ;  Richmond 
V.  Daniel,  14  Gratt  385  (1858) ;  Baltimore 
«.  B.  &  0.  R.  R.  Co.,  6  GiU,  288  ;  North 
Mo.  R.  R.  Co.  V.  Maguire,  49  Mo.  490 
(1872)  ;  State  v.  Severance,  55  Mo.  378 
(1874). 

Rolling  stock  held  to  be  taxable  as  per- 
sonal property  at  the  place  of  the  princi- 
pal oflBce  of  the  company.  Phila.,  W.  & 
B.  R.  R.  Co.  r.  App.  Tax  Ct.  of  Bait.,  50 
Md.  397  ;  App.  Tax  Ct.  of  Bait.  v.  No. 
Cent.  Ry.,  50  Md.  417  ;  Dubuque  v.  111. 
Cent.  R.  R.  Co.,  39  Iowa,  56  ;  Hoyle  r. 
P.  k  M.  R.  R.,  54  X.  Y.  314  ;  Randall  r. 
Elwell,  52  N.  Y.  522  ;  HUl  r.  La  Crosse 
R.  R.  Co.,  11  Wis.  214  ;  Coe  r.  Railroad 
Co.,  10  Ohio  St.  372  ;  Boston,  C.  &  M. 
R.  R.  Co.  r.  Gilmore.  37  N.  H.  410  ;  Pierce 
V.  Emery,  32  N.  H.  484  ;  Minnesota  r.  St. 
Paul,  2  Wall.  609  ;  Stevens  v.  Buffalo 
&  N.  Y.  C.  R.  R.  Co.,  31  Barb.  590  ; 
Beardsley  v.  Ontario  Bank,  31  Barb.  619  ; 
Howe  r.  Freeman,  14  Gray,  566  ;  Pacific 
R.  R.  Co.  V.  Cass  County,  53  Mo.  17  ; 
Meyer  r.  Johnson,  53  Ala.  241  ;  William- 
son r.  X.  J.  So.  R.  R.  Co.,  29  N.  J.  Eq. 
311  ;  State  Treas.  v.  Somerville  &  E.  R. 
R  Co.,  28  X.  J.  L.  21  ;  Bement  r.  Platts- 
burgh  &  M.  R  R,  Co.,  47  Barb.  314  ; 
Chicago  &  X.  W.  Ry.  v.  Howard,  21 
Wis.  44.  See  Herman  on  Mortgages  of 
Real  Estate,  p.  84  e/  seq.,  where  the  cases 
are  collected.  Green's  Briee's  Ultra  Vires, 
(2d  ed. ),  and  1  Desty  Taxation,  399,  and 
cases  ;   1  Hare  Am.  Const.  Law,  322. 

Taxation  of  insurance  companies.  St. 
Louis  V.  Indep.  Ins.  Co.  of  Mass.,  47  Mo. 
146,  168 ;  Tripp,  Treas.  r.  Merch.  Mut. 
F.  Ins.  Co.,  12  R.  I.  435  ;  Dubuque  v. 
N.  W.  L.  Ins.  Co.,  29  Iowa,  9  ;  Republic 
L.  Ins.  Co.  r.  Pollak,  75  HI.  292  ;  Porter 
V.  Rockford,  R.  I.  &  St.  L.  R.  R.  Co., 
76  nU  561.  1  Desty  Taxation,  228,  and 
cases. 


Taxation  of  corporations.  Ottawa  Glass 
Co.  V.  McCaleb,  81  IlL  556 ;  Pac.  Hotel 
Co.  V.  Lieb,  83  111.  602  ;  Danville  Lum- 
ber &  M.  Co.  r.  Parks,  88  111.  463  ;  St. 
L..  V.  &  T.  H.  R.  R.  Co.  r.  Sorrell,  lb. 
535. 

Choses  in  action,  dx.  In  Johnson  v. 
Oregon  City,  2  Oreg.  327  (1868),  notes 
and  mortgages  belonging  to  a  resident 
inhabitant  were  held  taxable,  although 
deposited  outside  of  the  city.  But  in 
Johnson  r.  Lexington,  14  B.  Mon.  648- 
661  (1854),  authority  to  a  municipality 
to  tax  real  and  personal  property  was  held 
limited  to  visible  property  actually  situ- 
ated within  it,  and  not  to  extend  to  debts 
and  chose*  in  action.  See  in  same  State, 
Louisville  r.  Henning,  1  Bush,  381,  as 
to  taxability  of  money  and  things  in 
action.  Power  to  a  municipality  "  to 
levj-  and  collect  a  tax  upon  every  spe- 
cies of  property,  real  and  personal,  with- 
in the  city,  subject  to  taxation  by  the 
laws  of  the  State,"  was  held  in  Georgia 
to  give  no  authority  to  levj-  a  tax  upon 
notes  belonging  to  a  resident,  and  within 
the  city,  where  the  makers  do  not  reside 
therein.  Bridges  r.  Griffin,  33  Ga.  113 
(1861).  Compare  Augusta  r.  Dunbar,  50 
Ga.  387,  392  (1873),  as  to  locality  of 
choses  in  action.  See  People  v.  Ogdens- 
burgh,  48  X.  Y.  390  (1872).  Power  to 
tax  all  personal  estate  gives  authority  to 
tax  money  loaned.  Trustees  r.  McConnel, 
12  111.  138  (1850)  ;  supra,  sees.  743  note, 
786,  and  note.  For  the  purposes  of  taxa< 
tion.  a  debt  has  its  situs  at  the  residence 
of  the  creditor.  Kirtland  v.  Hotchkiss, 
100  U.  S.  491  (1879).  1  Desty  Taxation, 
65,  66. 

1  Worth  V.  Fayetteville  Comm'rs, 
Winst.  Eq.  (X.  C),  7*0  [Repr.  617]  (1864). 
What  property  may  be  taxed  under  such 
authority.  lb.  As  to  right  to  tax  (under 
sj)ecial  charter  provisions)  persons  resid- 
ing without,  but  exercising  a  trade  or 
calling  iciihiii,  the  corporation,  see,  also. 
State  V.  Charleston  Council,  2  Speers  L. 
(S.  C.)  623  ;  Stote  v.  Charleston,  lb.  719. 
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§  792  (631).  Discrimination  against  Non-Residents  illegal.  ~  The 
power  to  tax  must  be  fairly  and  impartially  exercised  by  the  muni- 
cipal authorities,  who  cannot  discriminate  between  residents  and  non- 
residents by  taxing  the  property  of  the  latter  within  the  corporation 
at  a  higher  rate  than  the  like  property  of  the  former,  or  in  a 
different  manner.^ 


§  793  (632).    Taxes  upon  Trades  and  special  Professions.  —  The 

usual  provisions  in  the  Constitutions  of  the  different  States  concern- 
ing taxation  do  not  prohibit  the  legislatures  from  imposing,  or  au- 
thorizing municipal  authorities  to  impose  taxes  upon  trades,  fecial 
professions,  and  occupations^^    Authority  to  tax  all  persons  exercis- 


What  may  be  taxed  under  authority  to 
tax  "income  and  profits"  of  non-residents 
doing  business  witliin  the  corporation,  see 
lb.;  Bates  v.  Mobile,  46  Ala.  158  (1870). 
Taxableness  of  goods  owned  elsewhere, 
but  sold  on  commission  by  i-esidents  of  the 
municipality.  ■  Gumming  v.  Savannah, 
R.  M.  Charlt.  (Ga.)  26  ;  Green  v.  Savan- 
nah, lb.  368  ;  Padelford  v.  Savannah,  14 
Ga.  438,  criticising  Brown  v.  Maryland,  12 
"Wheat.  419  ;  Pearce  v.  Augusta,  37  Ga. 
597;  Shriver  v.  Pittsburgh,  66  Pa.  St. 
446. 

1  State  V.  Charleston,  2  Speers  L.  (S. 
C.)  719  (1844)  ;  Nashville  v.  Althrop,  5 
Coldw.  (Tenn.)  554  (1868).  In  this  last 
case  it  was  held  that  there  could  be  no 
discrimination  between  merchants  selling 
by  sample  and  those  doing  business  in  a 
different  manner.  Statutes  authorizing 
the  "registration  and  taxation"  of  vehi- 
cles using  the  paved  streets  of  a  town  are 
strictly  construed ;  and  such  an  act  was 
held  not  to  extend  to  non-residents.  Joyce 
V.  Woods,  78  Ky.  386  ;  Bennett  v.  Bir- 
mingham Bor.,  31  Pa.  St.  15  (1850)  ; 
aiUe,  sees.  682,  762.  Under  the  Federal 
Constitution,  a  State  cannot  discriminate 
in  favor  of  its  own  citizens  and  against 
those  of  other  States  by  imposing  greater 
burdens,  or  taxes,  or  license  fees  upon  the 
former  than  upon  the  latter.  1  Desty 
Taxation,  219-222,  and  cases;  1  Hare  Am. 
Const.  Law,  251,  252,  318,  467  ;  supra, 
sees.  742-745. 

*  Sacramento  v.  Crocker,  16  Cal.  119  ; 
Simmons  v.  State,  12  Mo.  268  ;  Gilkesson 
V.  Frederick  Jus.  (taxation  of  offices),  13 
Gratt.  577  (1856)  ;   Baton  Rouge  Bd.  of 


Sel.  V.  Spalding,  8  La.  An.  87.  Taxa- 
bility of  "floating  palaces,"  or  boats  for 
circus  exhibitions,  affirmed,  lb.  ;  Nash- 
ville V.  Althrop,  5  Coldw.  (Tenn.)  554; 
Mason  v.  Lancaster  (tavern  keeper),  4 
Bush  (Ky. ),  406;  The  Gerniania  v.  State 
(taxation  of  amusements),  7  Md-  1  ;  Sears 
V.  West  (billiard  tables),  1  Murph.  (N.  C.) 
291  ;  Concord  Comm'rs  v.  Patterson  (tax 
on  retailers,  &c.),  8  Jones  L.  (N.  C.)  182; 
Cousins  V.  State,  50  Ala.  113  (1874)  ;  s.  c. 
20  Am.  Rep.  290  ;  Mobile  v.  Yuille,  3 
Ala.  137  (1841)  ;  Morrill  v.  State  (tax  on 
peddlers),  38  Wis.  428  (1875)  ;  s.  c.  20 
Am.  Rep.  12  ;  Wiley  r.  Owens,  39  Ind.  429; 
McGrath  v.  Newton,  29  Kan.  364.  Occu- 
pations  cannot  be  taxed  in  California. 
San  Jose  v.  San  J.  &  S.  C.  R.  R.  Co.,  53 
Cal.  476 ;  Keller  v.  State  (taxation  by 
license  on  beer  manufacturers),  11  Md. 
525;  31  Iowa,  493  ;  76.  102;  State  v. 
Schlier,  3  Heisk.  (Tenn.)  281  (1871); 
Quid  V.  Richmond  (taxation  of  lawyers  by 
municipal  authority),  23  Gratt.  464  (1873); 
s.  c.  14  Am.  Rep.  139 ;  Rome  v.  Mc- 
Williams,  52  Ga.  251  ;  Goldthwaite  v. 
Montgomery  Council,  50  Ala.  486  (1874). 
In  Youngblood  v.  Sexton,  32  Mich.  406 
(1875)  ;  s.  c.  20  Am.  Rep.  654,  a  tax 
levied  by  State  statute  on  liquor  dealers 
for  the  benefit  of  the  municipality  in 
which  the  business  was  carried  on  was 
sustained  against  various  constitutional 
objections  urged  against  it.  The  law  im- 
posing a  smaller  license  tax  on  proprietors 
of  bars  or  drinking  .saloons  kept  on  steam- 
boats owned  and  registered  in  this  Stat<», 
than  on  the  owners  of  bars  kept  on  land, 
does  not   violate  the  clause  of  the  Con- 


§794 


TAXATION  :     AGRICULTURAL   LANDS. 


971 


ing  any  profession  may  be  executed  by  taxing  each  member  of  a 
firm  separately.^ 

§   794   (633).    Municipal    Taxation    of   agricultural    Lands.  —  The 

extent  of  the  power  of  the  legislature  over  municipal  corporations  gen- 


stittition  prescribing  equality  and  uni- 
formity of  taxation.  State  v.  Rolle,  30  La. 
An.  Part  IL  991  (1878)  ;  Ex  parte  Mont- 
gomery, 64  Ala.  463.  A  power  to  regu- 
late "meat  stores"  will  not  warrant  a 
classification  which  makes  the  selling  of 
game  and  fish  a  separate  privilege.  Yosse 
V.  Memphis,  9  Lea,  294.  Under  a  power 
to  classify  businesses,  trades,  &c.,  for  tax- 
ation, persons  conducting  more  than  one 
of  the  classified  occupations  may  be  taxed 
for  each,  unless  it  appears  that  the  cus- 
tom of  conducting  them  together  is  so 
universal  as  to  justify  the  conclusion  that 
they  constitute  but  one  business.  Wilder 
V.  Savannah,  70  Ga.  760  ;  Keeley  v.  At- 
lanta, 69  Ga.  583. 

"  The  power  of  the  State  to  tax  profes- 
sions is  unquestioned  (Simmons  v.  State, 
12  Mo.  268;  St  Louis  u.  Steinberg,  4  Mo. 
App.  453  (tax  on  lawyers  in  the  shape  of 
license  sustained)  ;  and  the  State  may 
delegate  the  authority  [to  municipal  cor- 
porations], but  it  should  be  done  in  clear 
and  unambiguous  terms."  Per  IVagiier, 
J.,  St.  Louis  V.  Laughlin,  49  Mo.  559 
(1872).  A  provision  in  the  charter  of  a 
city  giving  it  power  to  license,  regulate, 
and  tax  certain  enumerated  classes  of  per- 
sons and  business,  and  concluding  with  the 
words,  "and  all  other  business,  trades, 
avocations,  and  professions  whatever,"  was 
held  not  to  confer  the  power  to  require 
a  license  tax  from  lawyers,  as  they  were 
not  of  the  same  generic  character  or  class 
with  those  specified.  lb.  Similarly  a  power 
to  impose  a  license  tax  upon  certain  speci- 
fied occupations,  "  and  upon  any  other  per- 
son or  employment,  which  it  (the  city)  may 
deem  proper,  whether  such  person  or  em- 
ployment be  herein  specially  enumerated 
or  not,"  was  held  not  to  confer  power  to 
impose  such  a  tax  upon  a  railroad.  Lynch- 
burg r.  Norfolk  &  N.  "\V.  R.  R.  Co.,  80 
Va.  237  ;  1  Desty  Taxation,  308,  and 
cases. 

Under    authority  to  collect  taxes  on 
"auctioneers,  transient  dealers,  and  ped- 


dlers," a  municipal  corporation  may  im- 
pose a  tax  either  upon  the  amount  of  the 
sales  of  such  persons,  or  in  the  form  of  a 
license  or  tax  upon  the  privilege  of  sell- 
ing. Carroll  v.  Tuscaloosa,  12  Ala.  173 
(1847)  ;  1  Desty  Taxation,  314,  315.  In 
exercising  this  discretion  it  is  safer  for 
the  corporation  to  adopt  the  mode,  if  any, 
by  which  such  pei-sons  are  taxed  by  the 
State  law.  Brokers  ;  who  may  be  taxed 
as  such.  Portland  r.  O'Xeill,  1  Oreg.  218  ; 
Little  Rosk  v.  Barton,  33  Ark.  436,  citing 
text. 

The  right  to  impose  specific  taxes  is 
recognized  by  the  Constitution  of  Michi- 
gan.  Walcott  v.  PeojJe  (taxation  of  ex- 
press companies),  17  Mich.  68  ;  Williams 
V.  Detroit  (paving  tax),  2  Mich.  560  ; 
Woodbridge  v.  Detroit,  8  Mich.  274  ; 
Youngblood  v.  Sexton  (tax  on  liquor 
dealers),  32  Mich.  406  (1875)  ;  s.  c.  20 
Am.  Rep.  654.  In  Stein  v.  Mobile,  49 
Ala.  362  (1873)  ;  s.  c.  20  Am.  Rep.  283 
(followed  in  Los  Angeles  v.  Los  Angeles 
AVaterCo.,  61  Cal.  65,  on  similar  facts), 
the  city  was  held  disabled  by  its  contract 
to  tax  the  business  of  carrying  on  water- 
works within  the  city  ;  but  quare  whether 
the  power  to  tax  could  be  surrendered,  and 
also  whether  the  contract  was  not  taken 
subject  to  the  taxing  power  of  the  city. 
Ante,  sec.  789,  note.  Detroit  v.  Det.  Ry. 
Co.  (Mich.),  43  X.  W.  Rep.  447- 

In  Wisconsin,  see  Kneeland  v.  Milwau- 
kee, 15  Wis.  454.  In  Pennsylvania,  see 
Durach's  Appeal  (power  to  tax  saloon 
keepers  to  maintain  police  force),  62  Pa. 
St.  491  (1869).  It  is  here  said  that  a 
special  tax  levied  upon  an  individual  or 
particular  individuals  would  infringe  the 
implied  re-strictions  on  the  power  of  taxa- 
tion ;  but  in  the  exercise  of  this  power 
persons  and  things  may  be  classified,  and 
it  is  sufficient  if  it  includes  all  of  a  class 
within  the  taxing  district.  lb.,  per  Shars- 
wood,  J. ;  ante,  sec.  60. 

1  Lanier  v.  Macon,  59  Ga.  187 ;  Wilder 
V.  Savannah,  70  Ga.  760. 
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erally^^  iucluding  the  power  to  fix  and  change  the  corporate  hounda' 
ries,^  has  been  before  considered.  Where  the  boundaries  liave  been 
originally  fixed  or  subsequently  changed  so  as  to  include  within  them 
rural  or  agricultural  lands  which  have  never  been  platted,  which  are 
not  needed  for  town  lots,  and  which  receive  no  direct  benefit  from 
the  municipal  government  or  expenditures,  questions  have  arisen  re- 
specting the  right  to  suhjcct  such  lands  to  ordinary  municipal  taxa- 
tion. The  power  of  the  legislature  to  fix  or  enlarge  the  corporate 
boundaries  is  not  disputed,  but  it  is  the  power  to  require  such  lands 
to  contribute  to  the  municipal  treasury  that  has  been  controverted. 
In  Kentucky  ^  the  principle  has  been  adopted  that  the  "  courts  will, 
in  such  cases,  control  and  limit  the  taxing  power  to  that  point  or 
line  where  it  ceases  to  operate  beneficially  to  the  proprietor  in  a 


1  Ante,  chap.  iv.  sec.  52  et  seq. 

2  Ante,  chap.  viii.  sees.  182,  185,  187. 
8  Cheaney  v.  Hooser,  9  B.  Mon.  (Ky.) 

330  ;  Sharp  v.  Dunoven,  17  B.  Mon.  (Ky.) 
223  ;  Maltus  v.  Shields,  2  Met.  (Ky.)  553; 
Southgate  v.  Covington,  15  B.  Mon.  (Ky.) 
491  (1854).  The  legislature  may  tax 
suburban  property  within  city  limits,  as 
such,  to  support  needed  local  government 
and  the  enforcement  of  police  regulations 
in  and  about  the  property  taxed;  but  it 
cannot  embrace  such  property  within  cor- 
porate limits  merely  for  revenue  purposes, 
in  order  to  lessen  the  burden  of  others. 
Arbegust  v.  Louisville,  2  Bush,  271  (1867) ; 
Swift  V.  Newport,  7  Bush,  37  ;  Hender- 
son V.  Lambert,  8  Bush,  607  ;  see  United 
States  V.  Memphis,  97  U.  S.  284. 

The  Kentucky  view  is  rejected  in  Missis' 
sippi.  Martin  v.  Dix,  52  Miss.  53  (1876); 
8.  c.  24  Am.  Rep.  661.  Clmlmers,  J., 
says  the  difficulties  in  the  way  of  judicial 
interference  seem  to  be  insurmountable. 
lb.  In  Kelly  v.  Pittsburgh,  85  Pa.  St. 
170  (1877),  the  Supreme  Court  of  Penn- 
sylvania held  that  where  farm  lands  situ- 
ated within  the  boundaries  of  a  city  are 
taxed  for  the  support  of  the  city  govern- 
ment, the  fact  that  such  tax  is  unfairly 
burdensome,  or  thao  the  lands,  owing  to 
their  distance  from  the  built-up  portion 
of  the  city,  are  not  within  the  reach  or 
protection  of  particular  departments  of 
the  city  government  for  the  support  of 
which  they  are  taxed,  does  not  render 
the  tax  unconstitutional.  In  this  case, 
under  authority  of  an  act  of  the  legisla- 


ture of  Pennsylvania,  the  city  of  Pitts- 
burgh extended  its  boundaries  by  the 
annexation  of  adjacent  territory.  In  this 
territory  was  situated  a  tract  of  land  used 
exclusively  for  fann  purposes,  and  which, 
on  account  of  its  distance  from  the  built- 
up  portion  of  the  city,  was  not  within  the 
reach  of  the  water,  fire,  police,  and  otlier 
departments  of  the  city  government.  The 
city,  however,  for  the  support  of  these  de- 
partments levied  a  tax  on  such  farm,  the 
amount  of  which  was  largely  in  excess  of 
the  farm's  annual  productive  value.  It 
was  held  that  the  tax  was  not  unconstitu- 
tional. The  court  sustained  its  conclusion 
by  the  cases  of  Weber  v.  Reinhard,  73  Pa. 
St.  370 ;  Phila.  Assoc,  for  Dis.  Firemen  v. 
Wood,  39  Pa.  St.  73,  and  Kirby  v.  Shaw, 
19  Pa.  St.  258,  where  the  principle  was 
held  that  a  tax  cannot,  in  the  absence  of 
special  constitutional  restriction,  be  pro- 
nounced unconstitutional  upon  the  mere 
grounds  of  injustice  and  inequality.  The 
general  rule  is  that  a  tax  must  be  consid- 
ered valid  unless  it  be  for  a  purpose  in 
which  the  community  taxed  has  no  palpa- 
ble interest,  and  where  it  is  apparent  that 
the  burden  is  imposed  for  the  benefit  of 
others.  See,  also,  Kelly  v.  Pittsburgh,  104 
U.  S.  78  ;  Sharpless  v.  Philadelphia,  21 
Pa.  St.  147;  Speer  v.  Blairsville  Bor.,  50 
Pa.  St.  150,  Agnew,  C.  J.,  and  Sterrctt,  J., 
dissenting;  Hewitt's  Appeal,  88  Pa.  St.  55; 
Scranton  v.  Pa.  Coal  Co.,  105  Pa.  St.  445  ; 
noted  supra,  sec.  761,  note  ;  Hendr-rson 
V.  Jackson  County,  2  McCrary  C.  C.  K. 
615. 
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municipal  point  of  view."  *  The  general  rule  in  that  State  is  that 
the  right  to  subject  property  to  real  municipal  taxation  extends 
only  to  such  as  has  been  surveyed  and  platted  into  lots,  but  the 
right  to  tax  may,  under  circumstances,  extend  to  property  which 
has  never  been  platted-  The  Kentucky  doctrine  has  been  followed 
in  Iowa.2 


1  Langworthy  r.  Dubuque,  16  Iowa, 
271,  per  Lowe,  J. ;  approved  Fulton  v. 
Davenport,  17  Iowa,  407.  The  more  re- 
cent cases  in  the  Supreme  Court  of  Iowa, 
Durant  v.  Kauffmau,  and  Davenport  r. 
Same,  34  Iowa,  194  (1872),  declare  an 
adherence  to  the  rule  established  by  the 
pre\'ious  cases,  but  evince  no  disposition 
to  extend  the  exemption  from  municipal 
taxation.  Beck,  C.  J.,  in  the  course  of  his 
opinion,  remarks  :  "  The  mere  fact  that 
lands  are  included  within  the  limits  of  a 
municipal  corx)oration  does  not  authorize 
their  taxation  for  general  city  purposes. 
Under  certain  conditions,  they  are  exempt 
therefrom.  These  conditions  are  such 
that  the  property  proposed  to  be  taxed 
derives  no  benefits  from  being  within  the 
city  limits.  This  is  the  rule  recognized  by 
the  various  decisions  of  this  court  upon 
this  subject.  To  enable  us  correctly  to 
apply  the  rule  above  stated,  we  must  con- 
sider and  determine  the  character  of  the 
benefits  which  will  render  lands  within  a 
city  liable  to  general  municipal  taxation. 
These  are  not  such  as  attach  to  all  lands 
near  a  city  or  large  town  whereby  they 
are  rendered  more  valuable,  but  are  such 
as  accrue  to  the  lands  considered  as  city 
property.  Lands  lying  contiguous  to  or 
near  a  city,  though  incapable  of  any  use 
except  for  agricultural  purposes,  are  never- 
theless of  greater  value  on  account  of  their 
location  than  those  more  remotely  situ- 
ated- Convenience  to  a  market,  &c.,  adds 
to  their  value.  Therefore,  lands  within 
a  city  kept  and  alone  used  for  agriculture, 
and  not  capable  of  being  used  as  city  prop- 
erty, and  not  demanded  for  that  purpose, 
nor  possessing  a  value  based  upon  adap- 
tation for  the  purpose  of  dwellings  or 
business,  cannot  be  considered  directly 
benefited  by  the  fact  of  their  being  within 
the  city  limits.  Such  lands  cannot  be 
taxed  for  general  municipal  purposes. 
In  determining  the  benefits  accruing  to 
such  lands,  a  controlling  fiact  to  be  cou- 
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sidered  is  the  purpose  for  which  they  are 
held.  If  held  as  city  property,  to  be 
brought  upon  the  market  as  such  when- 
ever they  reach  a  value  corresponding 
with  the  views  of  the  owner,  they  ought 
to  be  taxed  as  city  property.  There 
would  neither  be  reason  nor  justice  in  per- 
mitting a  proprietor  of  a  large  tract  of 
land  within  a  city  to  hold  it  for  an  oppor- 
tunity to  bring  it  into  the  market  as  city 
lots,  and  for  no  other  purposes,  under  the 
pretence  that  it  is  agricultural  lands,  thus 
escaping  taxation  for  the  general  improve- 
ment of  the  city,  —  the  very  thing  which 
will  bring  his  lands  into  market,  and  thus 
add  greatly  to  their  value,  —  a  direct  ben- 
efit to  the  owner.  In  such  a  case,  the 
general  improvement  of  the  city,  the 
building  of  streets  near  or  in  the  direction 
of  the  lands  so  held,  the  construction  of 
water-works,  public  buildings,  &c.,  by 
which  the  prosperity  of  the  city  is  ad- 
vanced, and  an  invitation  to  population  is 
held  out,  all  bestow  direct  benefits  upon 
the  owner  of  such  property.  The  lands 
beiug  a  part  of  the  city,  in  fact,  and  held 
}y^  their  owner  for  the  increase  in  value 
which  he  expects  because  they  are  city 
lots,  are  benefited  by  the  municipal  gov- 
ernment, and  share  in  the  benefits  derived 
by  the  expenditure  of  revenue  raised  by 
taxation.  If  property  be  so  held  within  a 
city,  whether  it  be  subdivided  into  lots, 
aud  streets  thereon  are  dedicated  to  pub- 
lic use,  or  be  inclosed  and  cultivated  as 
agricultural  lands,  it  ought  to  be  subject 
to  general  municipal  taxation.  This  re- 
sult is  directly  deducible  from  the  rule 
established  by  the  decisions  of  this  court." 
"^  In  Iowa,  in  oixler  to  exempt  unplat- 
ted land  from  taxation  by  a  city  it  must 
appear  that  it  is  used  exclusively  for  agri- 
cultural purposes.  Tubbesing  v.  Burling- 
ton, 68  Iowa,  691,  In  California  the  rule 
is  that  land  situate  within  city  limits, 
though  used  solely  for  agricultural  pur- 
poses, is  subject  to  monicipal  taxation. 
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§  795  (G34).    Same  subject.    Rule  in  Kentucky  and  lo'wa.  —  W( 

deduce  from  the  Kentucky  and  Iowa  cases  on  this  subject  the  fol- 
lowing rules  or  criteria  to  determine  the  taxability  of  such  lands, 
So  long  as  the  land  thus  embraced  in  the  corporate  limits  is  used 
solely  for  agricultural  or  horticultural  purposes,  or  lies  vacant  and 
is  not  laid  out  into  town  lots,  and  is  not  needed  or  required  foi 
streets  cr  houses  or  other  purposes  of  a  town,  or  benefited  by  being 
within  the  town,  the  corporation  authorities  cannot,  for  strictly  cor- 
porate purposes,  tax  the  property  as  town  property,  without  the 
consent  of  the  owner.  But,  on  the  other  hand,  when  the  property 
sought  to  be  taxed  is  within  the  corporate  limits,  in  such  close 
proximity  to  the  settled  and  improved  portions  of  the  town  or  city 
that  the  corporate  authorities  cannot  open  and  improve  the  streets 
and  alleys  and  extend  its  police  regulations,  &c.,  without  inciden- 
tally benefiting  the  property  and  enhancing  its  value, —  where,  in 
other  words,  the  property  is  needed  for  buildings  and  houses,  or  is 
benefited  by  the  local  government,  —  then  the  power  to  tax  the 
same  exists,  though  it  may  not  actually  be  laid  out  into  lots.  Under 
these  rules,  each  case  must  be  decided  upon  its  special  circum- 
stances. If  the  owners  have  laid  off  the  same  into  lots,  it  is  to  this 
extent  clearly  liable  to  municipal  taxation.  And  property,  though 
not  liable  to  ordinary  municipal  taxation,  may  yet  be  liable  for  road 
and  school  taxes,  where  the  city  or  town  is  a  road  or  school  district, 
levying  its  own  taxes  for  these  purposes.^     It  must,  however,  be 

Santa  Rosa  v.  Coulter,  58  Cal.  537  ;  fol-  court  followed  the  latest  decision  of  the 

lowed  in  Dixon  v.  Mayes,  72  Cal.  166.  Supreme  Court  of  the  State  on  the  sub- 

^  See,   in   addition   to   the  cases  from  ject.      Kountze  i?.  Omaha,  5  Dillon  C  C. 

Kentucky,  the  following  :  Morford  v.  Un-  R.  443. 

g(;r,  8  Iowa,  82  (the  first  and  leading  case  In  Buell  r.  Ball,  supra,  Cole,  J.,  in  de- 

in   Iowa);    followed   by  Butler  v.  Musca-  livering  the  opinion,  says:  "The  ground 

"tine,  11  Iowa,  433  ;  Linton  v.  Athens,  53  upon  which  courts  interfere  in  such  cases 

Ga.  583  (1875);  Langworthy  v.  Dubuque,  is,  that  private  property  shall  not  be  tak- 

13  Iowa,  86  ;  s.  o.   more  fully,  16  Iowa,  en   for  public  use  without  just  compen- 

271  ;  Fulton  v.  Davenport,  17  Iowa,  404  ;  sation.     It  is  the  fact  of  taking  without 

Buell  y.  Ball,  20  Iowa,  282  (1866);  Burl,  compensation,  and  not  the  time  or  man- 

&  Mo.  R.  R.  R.  Co.  V.  Spearman,  12  Iowa,  ner,   which   constitutes   the  infraction  of 

112  ;    Deeds  v.    Sanborn,    26    Iowa,   419  the   constitutional   inhibition.      The  fact 

(1868);   s.  c.   22  Iowa,   214;  Deiman  v.  may  be  ns  effectually  accomplished  by  nn 

Fort    Madison,    30     Iowa,     542    (1870)  ;  original   incorporation   as   by  an  aniend- 

Brooks  V.   Polk  County,    52  Iowa,   460  ;  ment,   and   the    constitutional    guaranty 

Washburn  v.  Oshkosh,  60  Wis.  453  ;  Cary  would   be   of  little  avail   if  it   could  be 

V.  Pekin,  88  111.  154.  avoided   by   mere  form."     The  Kentucky 

The  Kentucky  and  the  earlier  Towa  cases  rest  upon  the  same  ground.  A  sim- 
view  was  first  adopted  in  Nebraska  (Brad-  ilar  ground  would  be  that  the  owner  was 
shaw  V.  Omaha,  1  Neb.  16);  but  the  case  deprived  of  his  property,—  that  is,  corn- 
was  subsequently  overruled.  Turner  v.  polled  to  pay  taxes,  —  without  due  process 
Althaus.  6  Neb  54  (1877).     The  Federal  of  law. 
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admitted  that  in  the  absence  of  specific  constitutional  restrictions 
the  difficulties  in  the  waj  of  pronouncing  such  legislation  unconsti- 


The  practice  of  embracing  within  the 
corporate  limits  large  tracts  of  land  for 
the  sole  purpose  of  taxation  is  not  un- 
nsiial,  and  the  doctrine  adopted  by  these 
courts  Ls  the  only  way  in  which  the  pro- 
prietor can  be  relieved  from  a  very  imjust 
burden,  and  it  works  no  wrong  to  the 
corporation,  because  the  courts  will  fix 
the  line  of  taxability  upon  an  intelligent 
consideration  of  the  circumstances  of  each 
case.  In  Benoist  v.  St.  Louis,  15  Mo. 
668  ;  St.  Louis  v.  Allen,  13  Mo.  400,  and 
Same  r.  Russell,  9  Mo.  503,  the  only  con- 
sritutional  question  decided  was  that  the 
I^islature  had  the  power  to  extend  the 
city  limits  and  subject  the  property  in 
the  annexed  territory  to  taxation  against 
the  will  or  without  the  consent  of  the  in- 
habitants affected  thereby.  The  legisla- 
ture may  include  within  the  corporate 
limits  adjoining  fanning  lands,  if  no  con- 
stitutional proTision  is  thereby  violated. 
Giboney  v.  Cape  Girardeau,  58  Mo.  141, 
and  cases  cited ;  State  v.  McReynolds,  61 
Mo.  203  (1875).  In  Barker  r"  State,  IS 
Ohio,  514  (1849),  it  was  held  (the  consti- 
tutional question  not  being  raised)  that, 
for  the  improvement  of  streets,  alleys,  and 
sidewalks  (the  charter  discriminating  be- 
tween this  and  a  tax  for  "  corporation  pur- 
pases"  ),  a  municipal  tax  might  be  levied 
on  farming  land,  not  laid  out  into  lots  and 
recorded  as  such,  if  within  the  corporate 
limits.  The  method  of  assessing  the  cost  of 
grading  and  other  similar  municipal  im- 
provements by  the  foot-front  rule  is  inap- 
plicable to  lands  in  a  rural  district  of  the 
city.  Kaiser  r.  Veise,  85  Pa.  St.  366 
(1877) ;  ante,  sec.  185. 

A  provision  in  a  charter  extending  the 
city  limits,  that  land  in  the  annexe<l  terri- 
tory, used  exclusively  for  fanning  purposes, 
or  vacant  and  unoccupied,  should  be  taxed 
not  excelling  a  specified  rate,  construed, 
and  it  was  held  not  to  be  an  exemption, 
and  therefore  to  be  strictly  construed,  but 
an  equitable  apportionment  of  burdens 
with  reference  to  benefits,  and  the  court 
regarded  the  practical  and  beneficial  use  to 
which  the  land  was  put,  and  not  the  pur- 
pose for  which  it  was  held.  Gillette  r. 
Hartford,  31  Conn.  351  (1863).    See  Car- 


riger  r.  Morristown,  1  Lea  (Tenn.),  116. 
Taxation  of  rural  property  in  corporate 
limits  for  urban  uses.  See  New  Orleans 
V.  Michoud,  10  La.  An.  763;  Municipality 
No.  3  r.  Ursuline  Nuns,  2  La.  An.  611 ; 
Same  t;.  Michoud,  6  La.  An.  605  ;  Seirill 
V.  Philadelphia,  38  Pa.  St  355.  The  in- 
justice of  taxing  rural  property  for  snch 
urban  uses  as  sewers,  lamps,  pavements, 
ic,  will  justify  a  legislative  classification 
of  the  two  kinds  of  property  in  respect  of 
the  taxes  which  may  be  levied  and  assessed 
upon  each  kind.  1  Haie  Am.  Const.  Law, 
299. 

In  Indiana  agricultural  lands  within 
city  limits  are  subject  to  local  assessments 
for  street  improvements,  the  statute  relat- 
ing to  taxing  snch  lands  being  held  not 
to  apply  to  such  assessments.  Taber  v. 
Grafmiller,  109  Ind.  206  ;  citing  Leeper  v. 
South  Bend,  106  Ind.  375  ;  and  Kalbrier 
V.  Leonard,  34  Ind.  497.  See  also  Kelly 
V.  Pittsburgh,  85  Pa.  St.  170  (1877);  8.  c. 
104  U.  S.  78  ;  Gary  v.  Pekin,  88  111.  154. 
In  Washington  Ave.  Case  such  lands  held 
not  liable  to  grading  and  macadamizing 
assessment  69  Pa.  St.  352  (1871);  s.  c. 
8  Am.  Rep.  255.  The  corporate  bounda- 
ries of  a  city  were  extended  so  us  to  embrace 
farming  or  agricultural  lands.  The  conn- 
cU  of  the  city  were  by  the  legislative  act 
making  the  extension  required  to  so  dis- 
criminate in  laying  taxes  as  not  to  impose 
on  the  rural  portions  those  expenses  which 
belong  exclusively  to  the  built-up  portion 
of  the  city,  for  which  purpose  the  asses- 
sors were  required  by  the  act  to  distin- 
guish in  their  returns  what  property  was 
agricultural  or  rural,  not  having  the  bene- 
fit of  lighting,  paving,  police,  water,  &c. 
It  was  further  providetl  that  the  lands 
used  for  farming  and  not  having  any  of 
such  url^n  privileges  should  be  assessed 
as  farm  lands  and  taxed  as  such.  It  was 
held  that  the  decision  of  the  city  councils 
as  to  what  lands  were  farm  lands  within 
the  meaning  of  the  above  provision  is  con- 
clusive, if  the  councils  keep  wfthin  the 
scope  of  their  jurisdiction  and  authority. 
The  court,  however,  adds:  "The  whole 
question  of  discrimination  is  by  the  stat- 
ute committed  to  the  discretion  of  tha 
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tutional  or  of  affording  judicial  relief  in  such  cases  are  almost 
insurmountable.^ 

§  796  (635).  Power  to  pave  Streets;  "Pavement"  defined.  —  The 

power  to  pave  streets  (usually  conferred  in  those  words)  at  ths 
expense,  in  whole  or  in  part,  of  the  property  benefited  by  the  im- 
provement, has  given  rise  to  some  decisions  which  may  be  noticed. 
In  holding  that  the  power  to  pave  includes  the  power  to  gravel 
streets,  the  Supreme  Court  of  Illinois  thus  defines  the  word  'pave- 
ment :  "  A  pavement  is  not  limited  to  uniformly  arranged  masses  of 
solid  material,  as  blocks  of  wood,  brick,  or  stone,  but  it  may  be  as 
well  formed  of  pebbles,  or  gravel,  or  other  hard  substances,  which 
will  make  a  compact,  even,  hard  way  or  floor."  ^ 


city  councils  ;  that  dif5cretion  is,  of  course, 
not  absolute  ;  it  is  not  to  be  exercised  ac- 
cording to  mere  pleasure  or  caprice,  but 
under  the  law.  If  abused,  no  doubt  the 
power  of  a  court  of  equity  would  be  ade- 
quate to  restrain  the  perpetration  of  a 
palpable  wrong."  Erie  v.  Eeed's  Ex.,  113 
Pa.  St.  468  (1886).  As  to  sewer  and  other 
assessments,  Thomas  v.  Gain,  35  Mich. 
155  (1876);  s.  c.  24  Am.  Rep.  535  ;  post, 
sec.  808  ;  ante,  sees.  752,  759  et  seq. 

1  Santa  Rosa  v.  Coulter,  58  Cal.  537, 
approving  the  text. 

2  Per  Caton,  C.  J.,  in  Burnham  v. 
Chicago,  24  111.  496  (1860).  The  word 
"  pave"  includes  the  usual  means  to  cover 
with  stone  or  brick,  so  as  to  make  a  level 
or  convenient  surface  for  horses,  carriages, 
or  foot  passengers.  It  includes  macadam- 
izing. Warren  v.  Henly,  31  Iowa,  31.  It 
includes  "flagging;"  i.e.,  paving  with 
flat  stone.  Phillips,  In  re,  60  N.  Y.  16 
(1875).  Authority  to  pave  authorizes 
sidewalk  to  he  made  of  plank  or  other  ma- 
terial, in  the  discretion  of  the  council. 
Burl.  &  Mo.  R.  R.  R.  Co.  v.  Spearman, 
12  Iowa,  112.  Authority  to  a  city  to  re- 
quire abutting  lot-owners  to  "pave  the 
street,"  includes,  also,  authority  to  require 
them  to  build  sidewalks.  Warren  i;. 
Henly,  supra.  In  Louisiana,  it  is  held 
that  the  power  to  make  sidewalks,  at  the 
cost  of  the  adjoining  lot-owners,  includes 
the  guttering  and  curbing.  "  By  common 
consent,"  remarks  the  court,  "it  is  con- 
sidered that  the  tei-m  '  pavement '  em- 
braces the  brick  sidewalks,  of  which  the 


curb  and  gutters  form  a  part."  O'Leary 
V.  Sloo,  7  La.  An.  25  (1852).  In  Powell 
V.  St.  Joseph,  31  Mo.  347  (1861),  it  ap- 
peared that  the  defendant  corporation  was 
authorized  to  assess  the  cost  of  paving 
streets  to  the  owners  of  adjoining  property 
in  proportion  to  their  fronts.  This  was 
held  to  authorize  the  city  authorities  to 
apportion  the  cost  of  paving  the  street 
crossings,  as  well  as  of  such  parts  of  the 
street  as  were  in  front  of  lots,  among  the 
lot-holders  of  the  adjoining  blocks,  in  pro- 
portion to  the  front  feet.  Abutters  may 
be  assessed  for  paving  street  crossings. 
Creightou  v.  Scott,  14  Ohio  St.  438; 
Williams  V.  Detroit,  2  Mich.  560  (1861). 
Power  to  pave  includes  the  power  to  lay 
cross  walks.  Burke,  In  re,  62  N.  Y.  224 
(1875)  ;  Phillips,  In  re,  60  N.  Y.  16 
(1875)  ;  Lawrence  v.  Killam,  11  Kan.  499 
(1873).  Rejiaving,  ante,  sec.  859  and  note. 
As  to  paving  intersections.  State  v.  Eliza- 
beth, 30  N.  J.  L.  365  (1863)  ;  Eager,  In 
re,  46  N.  Y.  100  (1871)  ;  Hines  v.  Lock- 
port,  41  How.  Pr.  435.  Where  the  charter 
makes  no  provision  as  to  the  mode  in 
which  the  expenses  of  local  improvements 
are  to  be  ascertained,  for  the  purpose  of 
taxation  or  assessment  of  the  same,  the 
plaintiff",  in  an  action  of  this  kind,  is  not 
precluded  from  averring  and  showing,  by 
evidence  dehors  the  record,  the  actual  cost 
thereof.  Minn.  Linseed  Oil  Co.  v.  Palmer, 
20  Minn.  468  (1874).  A  resolution  of  in- 
tention to  cnrban<l  macadamize  a  "  street " 
held  not  to  include  the  sidewalk.  Dyer  ». 
Chase,  52  Cal.  440. 
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§  797  (636).  Same  subject.  — The  power  to  pave  streets  includes 
the  power  to  furnish  and  to  do  all  that  is  necessary,  usual,  or  fit  for 
paving  ;  ^  and  on  this  ground  it  has  been  held  that  the  expense  of 
grading  a  street  preparatory  to  paving  is  incident  to  paving,  and  the 
expense  properly  included  in  the  assessment.^  And  in  Pennsylvania 
it  is  decided  that  the  power  to  pave  includes  the  power  to  furnish, 
or  require  the  party  at  whose  expense  it  is  done  to  pay  for,  curb- 
stones.^ And  so  as  to  trimming  diudi guttering  ;  these  were  held  to  be 
included  in  the  power  to  macadamize.^ 

§  798  (637).  Power  to  compel  Building  of  Sidewalks.  —  Under  an 
authority  to  make  such  by-laws  as  to  the  common  council  shall  seem 
"  necessary  for  the  good  government  of  the  city,  and  for  the  regula- 
tion and  paving  of  the  streets  and  highways,"  a  city  corporation  may 
pass  an  ordinance  requiring  the  owner  of  every  lot  fronting  on  a 
designated  section  of  a  public  street  to  fix  curbstones  and  make  a 
brick  way  or  sidewalk  in  front  of  his  lot.  Such  an  ordinance  is 
neither  unconstitutional,  illegal,  nor  unreasonable.  It  would  doubt- 
less be  otherwise,  it  is  remarked,  if  this  burden  was  laid  without 
special  cause  upon  one  citizen,  all  others  similarly  situated  being 
exempted.^ 

^  Schfinley  r.  Commonwealth,  36  Pa. 
St.  29,  30,  60  (1859)  ;  McNamara  r. 
Estes,  22  Iowa,  246  (1867) ;  ante,  sec.  476. 

2  State  V.  Elizabeth,  30  N.  J.  L.  365 
(1863)  ;  Williams  v.  Detroit,  2  Mich.  560 
(1861)  ;  ante,  sec.  476. 

•  Schenley  v.  Commonwealth,  supra. 
In  this  case  the  city  of  Allegheny  was  au- 
thorized "  to  grade  and  pave  streets,  side- 
walks," &c.,  and  to  levy  a  special  tax 
upon  the  lots  fronting  thereon  to  defray 
the  expense.  The  question  was  made  that 
the  cost  of  curbstones  was  not  a  legitimate 
charge  upon  the  lot-owners.  But  the  court 
held  otherwise,  observing  that  "the  power 
to  pave  includes  the  power  to  furnish  and 
do  all  that  is  necessary,  nsnal,  or  fit  for 
paving.  How  can  the  court  say,  as  a  legal 
proposition,  that  curbstones  were  neither 
necessary,  customary,  nor  fit  for  such  a 
work  ?  Common  observation  shows  that 
it  is  usual  to  employ  curbstones  when 
streets,  sidewalks,  or  foot-ways  are  paved, 
and  that  they  are  among  the  ordinary 
means  used.  But  whether  they  are  or 
not  was  a  question  for  the  jury."  See, 
also,  Williams  r.  Detroit,  2  Mich.  560 
(1S61)  ;    Steckert  v.    East    Sagioaw,   22 


Mich.  104  (1870) ;  Dean  v.  Borchenins, 
30  Wis.  236  (1872). 

*  McNamara  v.  Estes,  22  Iowa,  246 
(1867)  ;  Williams  r.  Detroit,  just  cited. 
The  substitution  of  new  curbstones  and 
gutters  in  a  street  was  held  to  be  *' re- 
pairs." People  V.  Brooklyn,  21  Barb. 
484  ;  supra,  sees.  753,  780.  Construction 
of  special  charter  provision  as  to  macadam- 
izing. New  Haven  v.  Whitney,  36  Conn. 
373.  "  Local  improvement "  defined,  and 
held  to  extend  to  the  opening  or  enlarging 
of  a  street.  Astor  v.  New  York,  62  N.  Y. 
580  (1875). 

'  Paxson  V.  Sweet,  Street  Comm'r  of 
Trenton,  1  J.  S.  Green  (N.  J.),  196 
(1832),  cited  with  approval  by  Putnam, 
J.,  in  Boston  v.  Shaw,  1  Met.  (Mass.) 
130-133  (1840).  See  Downer  v.  Boston, 
6  Gush.  (Mass.)  277,  and  observation 
(arguendo)  of  Shaw,  C.  J.,  p.  281,  as  to 
vacant  lots.  Assuming  that  the  power 
was  properly  construed,  the  duty  enjoined 
by  the  ordinance  could  not  be  enforced  by 
a  sale  of  the  property  unless  authority  to 
that  effect  was  unequivocally  conferred  by 
the  legislature.  Construing  certain  acts 
in  pari  maieria,  the  court  held  that  the 
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§    799    (638).     Power  to    improve    Streets    construed.  —  Under 

power  to  improve  "  any  street, "  the  city  council  is  not  required  to 
improve  the  entire  length  of  the  street  or  none  ;  it  may  improve  part, 
and  confine  the  assessment  to  the  lots  adjoining  the  part  improved.^ 
Where  the  widening  of  a  street  is  sought  to  be  made  by  sections  in- 
stead of  its  entire  length,  the  commissioners  appointed  to  assess  the 
benefits  of  a  particular  section  may  properly  confine  their  assess- 


lessee  for  a  long  term  of  years,  and  not  the 
owner  of  the  fee,  was  the  "  proprietor"  or 
"owner  "  to  assent  to,  or  petition  for,  the 
paving  of  streets.  Holland  v.  Baltimore, 
11  Md.  186  (1857).  Tenant  in  dower  in 
actual  possession  is  an  "owner"  within 
the  meaning  of  the  charter  requiring 
"owners"  of  lots  to  build  sidewalks  in 
front  thereof.  "White  v,  Nashville,  2 
Swan  (Tenn.),364  (1852).  Power  to  pave 
at  the  expense  of  the  adjacent  owner,  be- 
ing limited  and  special,  must  be  exercised 
strictly  according  to  law.  Henderson  v. 
Baltimore,  8  Md.  352  (1855)  ;  supra, 
sees.  763-765. 

As  to  right  to  relief  in  equity  against 
illegal  taxes  and  assessments,  see  chap, 
xxii.  post,  sees.  906-924. 

1  Scoville  V.  Cleveland,  1  Ohio  St.  133, 
approved  and  applied  in  No.  Ind.  R.  R. 
Co.  V.  Connelly,  10  Ohio  St.  159-163  ; 
s.  p.  Creighton  v.  Scott,  14  Ohio  St.  438  ; 
Craycraft  i-.  Selvage,  10  Bush  (Ky.),  696 
(1874).  See,  also,  St.  Louis  v.  Clemens, 
36  Mo.  467  ;  Lafayette  v.  Fowler,  34  Ind. 
140.  Compare  Chestnut  Av.,  In  re,  68 
Pa.  St.  81  ;  Alameda  Macadamizing  Co.  v. 
Williams,  70  Cal.  534  ;  People  v.  Hyde 
Park,  117  111.  462. 

A  town  was  empowered,  ' '  when  re- 
quested in  writing  by  the  owners  of  two- 
thirds  of  the  property  on  any  street,  or 
part  thereof,  to  cause  the  same  to  be 
graded,  and  to  levy  the  expense  on  the 
property  bounding  on  such  street,"  &c. 
Under  this  charter  the  Court  of  Appeals 
of  Maryland  decided  that  "the  assent  of 
the  owners  of  two-thirds  of  the  property 
on  the  whole  line  of  the  street  to  be  im- 
proved was  a  prerequisite  to  the  exercise 
of  the  authority  conferred  upon  the  cor- 
poration. If  a  art  only  is  to  be  improved, 
the  charter  enables  the  corporation  to 
grant  an  application  made  for  that  object 
by  the  owners  of  two-thirds  of  the  prop- 


erty lying  on  that  part,  by  an  ordinance 
directing  that  j)articular  part  of  the  street 
to  be  improved.  They  can  only  order 
the  whole  street  to  be  improved  by  an  ap- 
plication from  two-thirds  of  the  property 
owners  on  the  whole  street."  And  it  was 
held  that  where  the  town,  on  a  petition 
of  the  owners  of  two-thirds  of  the  prop- 
erty lying  upon  a  part  only  of  the  street, 
improved  the  whole  street,  its  action  was 
unauthorized,  and  that  it  could  not  en- 
force the  collection  of  the  expenses  of  such 
improvement  from  the  adjoining  property 
owners.  Swann  v.  Cumberland,  8  Gill 
(Md.),  150  (1849).  May  order  sidewalk 
upon  one  side  only.  State  v.  Portage,  12 
Wis.  562.  Lot-owner  opposite  a  public 
common  held,  upon  construction  of  the 
statutes,  to  be  liable  for  the  expense  of 
grading  and  paving  the  whole,  and  not 
simply  half,  of  the  street  in  front  of  his 
lot.  McGonigle  v.  Allegheny,  44  Pa.  St. 
118  (1862).  The  city  may  grade  and  im- 
prove less  than  the  whole  width.  Morrison 
V.  Hershire,  32  Iowa,  271  (1871)  ;  ante, 
sec.  322,  note.  Under  the  charter  of  St. 
Louis  it  was  held  that  special  assessments 
or  taxes  for  street  improvements  could  not 
be  enforced  until  the  entire  contract  was 
completed,  for  the  reason  that  the  grading 
of  a  single  lot  or  block,  instead  of  the 
whole  work,  might  be  an  injury  rather 
than  a  benefit.  St.  Louis  v.  Clemens,  49 
Mo.  552  (1872).  See  Neenau  v.  Smith, 
60  Mo.  292  (1875).  The  property  owner 
cannot  refuse  to  pay  because  the  paving 
does  not  extend  to  the  sidewalk,  the  city 
being  the  judges  as  to  how  far  it  is  neces- 
sary to  pave.  Moran  v.  Lindell,  52  Mo. 
229  (1873).  Right  to  join  in  a  single  as- 
sessment the  expense  of  constructing  side- 
walks in  different  streets  denied.  Arnold 
V.  Cambridge,  106  Mass.  352  ;  but  see 
Cuming  v.  Grand  Rapids,  46  Mich.  150. 
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ment  of  benefits  to  lots  situated  upon  that  part  of  the  street  em- 
braced in  such  particular  section  of  the  proposed  improvement,  and 
their  action  in  this  respect  was,  under  the  legislation  involved,  held 
to  be  conclusive  as  to  the  limits  of  the  property  which  was  specially 
benefited.^ 


§  800  (639).  Assent  of  Abutters,  when  required,  is  jurisdictional. 
—  Where  the  power  to  pave  or  to  improve  depends  upon  the  assent  or 
petition  of  a  given  number  or  proportion  of  the  proprietors  to  be  af- 
fected, this  fact  is  jurisdictional,  and  the  finding  of  the  city  authori- 
ties or  council  that  the  requisite  number  had  assented  or  petitioned 
is  not,  in  the  absence  of  legislative  provision  to  that  effect,  conclusive ; 
the  want  of  such  assent  makes  the  whole  proceeding  void,  and  the 
non-assent  may  be  shown  as  a  defence  to  an  action  to  collect  the 
assessment,^  or  may,  it  has  been  held,  be  made  the  basis  for  a  bill  in 


1  Bigelow  V.  Chicago,  90  111.  49  ;  Lake 
T.  Decatur,  91  IIL  596,  distinguishing 
Chicago  V.  Baer,  41  lU.  306  ;  Scammon  o. 
Chicago,  42  111.  192,  and  Parmelee  v.  Chi- 
cago, 60  111.  267. 

2  Henderson  v.  Baltimore,  8  Md.  352 
(1855)  ;  Carron  v.  Martin,  26  N.  J.  L. 
594  (1857) ;  Camden  v.  Mulford,  26  N.  J. 
L.  49  (1856)  ;  State  v.  Elizabeth,  30  N. 
J.  L.  176  (1862)  ;  State  v.  Newark,  37 
N.  J.  L.  415,  reversing  s.  c.  35  N.  J. 
L.  168;  Sharp,  In  re,  56  N.  Y.  257 
{1874)  ;  s.  c.  15  Am.  Rep.  415  ;  Sharp  v. 
Johnson,  4  Hill  (X.  Y.),  92;  Miller  v. 
Mobile  (injunction),  47  Ala.  163  (1872)  ; 
8.  c.  11  Am.  Rep.  768  ;  People  i;.  Brook- 
lyn (certiorari),  71  N.  Y.  495  (1877)  ; 
Boyle  V.  Brooklyn  (bill  to  vacate  assess- 
ment as  a  cloud  on  title),  71  N.Y.I  (1877); 
aiUej  sec.  291,  note  ;  Bouldin  r.  Baltimore, 
15  Md.  18  (1859)  ;  Holland  r.  Baltimore, 
11  Md.  186  (1857)  ;  Kyle  r.  Malin,  8  Ind. 
34;  Ely  v.  Morgan  Co.  Comm'rs,  112 
Ind.  36i  ;  Forsyth  v.  Kreuter,  100  Ind. 
27  ;  State  v.  Orange,  32  N.  J.  L.  49 ; 
State  V.  Hand,  31  N.  J.  L.  547  ;  Balti- 
more r.  Eschbach,  18  Md.  276  (1861)  ; 
Wells  V.  Burnham,  20  Wis.  112  (1865)  ; 
State  V.  Nelson,  57  Wis.  147  ;  Covington 
V.  Casey,  3  Bush,  698  ;  Burnett  v.  Sacra- 
mento, 12  Cal.  76  ;  Lexington  r.  Headley, 
5  Bush,  508  :  McGuinn  v.  Peri,  16  La. 
An.  326  (1861)  ;  Daniel  r.  New  Orleans, 
26  La.  An.  1  (1874)  ;  Welsford  v.  Weid- 
lein,  23  Kan.  601,  citing  text ;  Shafler  r. 


Weech,  34  Kan.  595  ;  People  v.  Rochester, 
21  Barb.  656  ;  Royal  Street,  In  re,  16  La. 
An.  393  ;  Litchfield  v.  Vernon,  41  N.  Y. 
123  (1869),  distinguished;  Kieman,  In  rr, 
62  N.  Y.  457  (1875)  ;  Louisville  i-.  Hyatt, 
2  B.  Mon.  177  (1841)  ;  St.  Louis  v.  Clem- 
ens, 36  Mo.  467  (1865)  ;  Jefferson  Co.  r. 
Cowan,  54  Mo.  234  ;  Zimmerman  v.  Snou- 
den,  88  Mo.  218;  McKee  r.  Brown,  23 
La.  An.  306  ;  Delphi  r.  Evans,  36  Ind. 
90 ;  Moberry  v.  Jeffersonville,  38  Ind. 
198  (1871) ;  Henry  v.  Thomas,  119  Ma-ss. 
583 ;  Turrill  v.  Grattan,  52  Cal.  97  ;  Mul- 
ligan V.  Smith,  59  Cal.  206;  Hager  v. 
Burlington,  42  Iowa,  661  ;  Richman  v. 
iluscatine  Co.  Sup.,  70  Iowa,  627  ;  James 
V.  Pine  BluflF,  49  Ark.  199.  See  ante, 
chap.  xiv.  sees.  480-482  ;  Pittsburgh  v. 
Walter,  69  Pa.  St.  365  (1871).  This  case 
holds  that  where  the  right  of  the  city  to 
collect  the  assessment  is  put  in  issue  by  a 
general  denial,  the  onus  is  on  the  city  to 
prove  everj'thing  necessary  to  support  the 
assessment,  including  the  fact  of  the  ap- 
plication by  the  requisite  number  of  lot- 
owners,  as  such  application  is  jurisdictional. 
Ante,  sec.  458,  and  note.  Same  point  as  to 
opening  streets.  Zeigler  v.  Hopkins,  117 
U.  S.  683  (1885),  noted  ante,  sec.  605, 
note.  Lewis  Em.  Dom.  chap.  xiv.  sees. 
342-362,  is  devoted  to  the  consideration 
of  the  Petition,  its  necessity  and  requisites, 
and  the  numerous  eases  on  this  subject 
are  industriously  collected.  Mills  Em. 
Dom.   chap.  xxiv.     The  legislature  may 
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equity  to  restrain  a  sale  of  the  owners'  property  to  pay  it.^  Accord- 
ingly, where  a  charter  provided  that  "  the  city  council  should  have 
full  power  to  procure  all  streets  to  be  improved  in  any  manner  they 
may  deem  advisable,  at  the  expense  of  the  property  owners;  and 
that  a  petition  in  writing  to  the  council  of  the  owners  of  the  larger 
part  of  the  ground  between  the  points  to  be  improved  should  be 


confer  on  a  city  power  to  improve  its 
streets  at  the  cost  of  the  property  owners 
without  requiring  a  petition  therefor.  Den- 
nison  v.  Kansas  City,  95  Mo.  416  ;  Farrar 
r.  St.  Louis,  80  Mo.  379. 

Under  the  Municipal  Act  of  Canada  it 
is  provided  that  local  improvements  of  a 
certain  character  "shall  not  be  undertaken 
by  the  council  of  any  city,  except  under  a 
by-law  passed  in  pursuance  of  the  fourth 
sub-section  of  the  preceding  section,  other- 
wise than  on  the  petition  of  two-thirds  in 
number  and  one-half  in  value  of  real  prop- 
erty to  be  directly  benefited  thereby,  of 
the  owners  of  such  real  property,  —  the 
number  of  such  owners  and  the  value  of 
such  real  property  having  been  Jirst  ascer- 
tained and  finally  determined  in  the  man- 
ner and  by  the  means  provided  by  by-law 
iu'that  behalf."  Harr.  Munic.  Man.  (2d 
ed. )  244.  It  will  be  observed  that  the 
number  of  the  owners  as  well  as  the  value 
of  the  real  property  is  to  be  first  ascer- 
tained and  finally  determined  in  the  man- 
ner and  by  the  means  provided  by  by-law 
in  that  behalf.  The  court  in  one  case  re- 
fused to  entertain  an  application  to  set 
aside  a  by-law  for  local  improvements,  on 
the  ground  that  the  petition  on  which  the 
by-law  was  based  was  not  signed  by  three- 
fourths  in  number,  and  one-half  in  value 
of  the  owners  of  real  property  to  be  bene- 
fited by  the  local  improvement,  contrary 
to  the  detennination  of  the  officer  of  the 
corporation  in  that  behalf.  In  re  Michie 
and  the  Corporation  of  Toronto,  11  Up. 
Can.  C.  P.  379. 

Where  the  power  to  make  a  local  im- 
provement is  dependent  upon  a  petition  in 
writing  of  a  majority  of  the  owners  of  land 
fronting  on  the  improvement,  one  who 
signs  such  a  petition,  making  therein  no 
representations  that  the  signers  constitute 
a  majority,  is  not  estopped  to  deny  that 
the  required  number  did  not  sign,  or  to 
question  the  validity  of  the  assessment. 
Sharp,  In  re,  56  N.  Y.  257  (1874),  ques- 


tioning Burlington  v.  Gilbert,  31  Iowa, 
356,  and  commenting  on  People  v.  Good- 
win, 5  N.  Y.  568  and  Kellogg  v.  Ely,  15 
Ohio  St.  64. 

1  In  Holland  v.  Baltimore,  11  Md.  186 
(1857),  the   city  was  authorized  to  pave 
streets  when  the  proprietors  of  the  major- 
ity of  the  feet  of  ground  fronting  on  any 
street  should  apply,  in  writing,  therefor. 
Supposing  that  a  majority  of  the  proprie- 
tors had  united  in  the  application,  a  suj)po- 
sition  which  afterwards  turned  out  not  to 
be  true,  in  consequence  of  one  of  the  sign- 
ers not  being,  in  law,  a  proprietor,  the  city 
paved  a  certain  street,  and,  among  others, 
paved  in   front  of  the  plaintifi"s   lot,  he 
not  having  signed  the  application.     After 
the  work  had  been  done,  the  city  sought 
to   enforce   the  collection  of  the  amount. 
Plaintiff  applied  for  an  injunction  to  re- 
strain the  sale  of  his  lot  to  pay  the  assess- 
ment.    The  Court  of  Appeals  held  :    1. 
That  if  the  requisite  majority  of  owners 
did  not  apply,  the  whole  proceedings  were 
null  and  void.     2.  That  a  non-assenting 
owner  might  (notwithstanding  he  did  not 
apply  for  the  writ  until  after  the  work  was 
done)  have  an  injunction  to  prevent  the 
sale  of  his  property  to  pay  the  unauthor- 
iiied   assessment,     s.  p.   Bouldin  v.  Balti- 
more,   15   Md.   18  ;  Miller  v.  Mobile,  47 
Ala.  163  (1872)  ;  s.  c.   11  Am.  Rep.  768, 
As  to  estoppel  by  joining  in  a  petition  for 
the  improvement  :  Burlington  v.  Gilbert, 
31  Iowa,  356,  but  quaere  ;  s.  c.  7  Am.  Rep. 
1 43.     The  case  is  denied  to  be  correct  in 
Shaq), /w  re,  56  N.   Y.    257   (1874);    15 
Am.  Rep.  415.     See,  however,  as  to  estop, 
pel.  State  v.  Hudson,  34  N.  J.   L.   631 ; 
Quinn  v.  Paterson,  27  N.  J.  L.  35 ;  State 
V.  Burlington,  45  Iowa,  87  (1876) ;  John- 
son V.  Allen,  62  Ind.   57  ;  Reese  v.  Den- 
ver,   10   Col.   112,    citing  text  ;   Tone  t>. 
Columbus,    39   Ohio   St.    281,  where  the 
authorities   are  reviewed.     See,  also,   Co- 
lumbus V.  Sohl,  44  Ohio  St.  479. 
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sufficient  to  authome  the  council  to  contract  for  such  improve- 
ments :  provided,  further,  that  the  council,  by  a  vote  of  all  the  mem- 
bers elect,  may  cause  such  improvements  to  be  made  without  petition 
or  consent,"  it  was  held  that  an  ordinance  authorizing  such  work, 
not  enacted  at  the  instance  of  the  property  holders,  nor  on  the  unani- 
mous vote  of  the  council,  was  insufficient  to  fix  the  liability  of  the 
lot-owners.^  A  proviso  in  a  paving  contract  made  with  the  city,  re- 
quiring the  contractor  to  obtain  the  written  consent  of  the  owners  of 
the  property  fronting  or  abutting  upon  the  said  sidewalks  to  the 
laying  down  of  the  said  pavement,  was  held,  in  view  of  other  special 
provisions  of  the  contract,  to  have  reference  to  the  kind  of  materials 
to  be  used,  and  not  to  the  execution  of  the  work  itself.^ 

§  801  (640),  Same  subject.  —  So,  where  a  statute  enacted  that 
"no  contract  should  be  made  by  the  head  of  any  department  for 
work  or  materials  for  the  city,  unless  for  objects  authorized  by 
the  city  council,"  and  the  council  authorized  a  department  to 
contract  for  paving,  with  the  condition  that  the  contractor  he  se- 
lected by  a  majority  of  the  owners  of  the  front  to  be  paved,  and  who 
were  to  pay  the  cost  of  the  improvement,  it  was  held  that  a  selection 
of  the  contractor  by  a  majority  of  the  lot-owners  was  essential  to 
their  liability  to  the  contractor  to  pay  for  the  paving,  and  that  the 
city,  by  adopting  the  work  of  a  paver  not  thus  chosen,  could  not 
oblige  the  lot-owners  to  pay  for  it.^ 

»  Covington  v.   Casey,    3   Bush,    698  ;  26  N.  J.  L.    594 ;  State  v.  Hudson,  29 

ante,  sec.  247  ;  Tallant  r.  Burlington,  39  N.  J.  L.  104. 

Iowa,  543  (1874).  See  Merrill  r.  Abbott,  »  Reilly  v.  Philadelphia,  60  Pa-  St 
62  Ind.  549 ;  Smith  v.  Duncan,  77  Ind.  467  ;  distinguished  from  Philadelphia  v. 
92.  The  legislature  may  make  the  de-  Wistar,  35  Pa.  St.  427,  and  City  r,  *  Bur- 
termination  of  the  council  that  the  re-  gin,  50  Pa.  St.  539.  See  Brophy  r.  Land- 
quisite  number  of  owners  has  signed  tlie  man,  28  Ohio  St.  542  (1876)  ;  Leach  v. 
petition,  "final  and  conclusive,"  in  which  Cargill,  60  Mo.  316  (1875). 
case  the  decision  of  the  council,  in  the  An  agreement  or  combi-nation  among 
absence  of  fraud,  is  not  subject  to  judicial  parties  petitioning  for  the  improvement  of 
examination.  Kieman,  In  re,  62  X.  Y.  a  street,  by  which  a  few  individuals,  de- 
457  (1875)  ;  Dolan  v.  New  York,  lb.  472.  sirous  of  causing  the  improvement  to  be 

*  Hitchcock  r.  Galveston,  96  C  S.  341  made,  procure  the  signatures  of  others  to 

(1877).  the  petition  by  paying,  or  agreeing  to  pay. 

The  power  of  a  city  council  in  the  mat-  a  consideration    therefor,   either  directly 

ter  of  street  improvements  is  a  specially  or    indirectly,    is    a    fraud  on   the   law, 

delegated  authority,   and   the   acts  of  the  and  contrary  to  public  policy.     Maguire 

city  government  thereunder  are  l^al  only  v.    Smock,    42    Ind.    1    (1873).       Until 

when  in  strict  conformity  with  its  directions,  the  city  authorities  act  on  the  application 

State  V.  Passaic,  41  N.  J.  L.  90  ;  Brophy  of  real-estate  owners  to  have  a  street  im- 

r.  Landman,  23  Ohio  St.  542  (1876);  Per-  proved,  any  one  of  the  applicants  may  re- 

rine  V.  Farr,  22  N".  J.  L.  356  ;  Merrill  ».  xoke   his  action ;  and  if  this  reduces  the 

Abbott,  62  Ind.  549  ;  Carron  v.  Martin,  number  to  less  than  that  required  by  the 
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§  802  (641).  Same  subject.  —  By  one  section  of  the  organic  law 
of  a  city  it  was  authorized,  on  the  petition  of  tvjo-thirds  of  the 
owners  of  the  abutting  property,  to  make  improvement  of  its  streets ; 
by  a  subsequent  section,  power  was  conferred  upon  the  council  to 
order  such  improvement  by  a  two-tliirds  vote  of  the  council.  It  was 
held  that  although  proceedings  relative  to  the  improvement  were 
commenced  by  petition  from  the  property  holders,  yet,  having  been 
ordered  by  a  two-thirds  vote  of  the  council,  they  are  valid,  although 
two-thirds  of  the  property  owners  may  not  have  united  in  the  peti- 
tion for  the  improvement,  —  the  two-thirds  vote  of  council  made  the 
proceedings  valid,  notwithstanding  any  defect  in  the  prior  proceed- 
ings of  the  petitioners.^ 

§  802  a.  Power  of  the  Legislature  to  dispense  with  Notice  to 
Property  Owner  of  Local  Assessments.  —  There  is  nmch  discrepancy 
of  judicial  judgment  as  to  how  far,  or  in  what  cases,  notice  to  the 
abutter  or  property  owner  of  proceeding  fi  for  the  assessment  of  benefits  to 
pay  for  local  improvements  can  be  legislatively  dispensed  with,  or 
in  other  words  whether  such  benefits  can  be  directly  determined  by 
the  legislature,  or  ex  parte,  by  commissioners  or  agencies  appointed 
or  authorized  by  it.  The  question  is  connected  with  the  duty  of 
apportioning  the  charge  on  the  basis  of  equality,  elsewhere  discussed, 
and  is  influenced  by  the  nature  of  the  particular  improvement,  and 
the  views  of  the  courts  in  respect  of  the  validity  of  assessments 
based  upon  frontage,  value,  or  superficial  area.^  But  wherever  the 
principle  is  adopted  that  assessments  for  local  improvements  can  be 

charter,  the  power  to  make  such  improve-         In  a  case  under  the  General  Incorpora- 

nients  is  thereby  taken  away ;  if  the  city  tion  Act  of  that  State  (see  ante,  sec.  41, 

has  entered  into  a  contract  to  have  the  note),  it  is  held  that  the  council  of  a  city 

work  done,  it  is  too  late  for  the  property  may,  by  a  two-thirds  vote,   without  any 

owner  to  revoke  his   consent.     Irwin  v.  petition,  cause  the  grade  of  a  street  which 

Mobile,  57  Ala.  6.  has  been  improved,  —  such  improvements 

Where  a  statute  relating  to  local  im-  having  been  paid  for  by  the  owners  of  the 
provements,  to  be  made  by  special  assess-  property  bordering  on  such  street,  and  is  in 
ment,  requires  the  passage  of  an  ordinance  good  repair,  —  to  be  changed,  and  the  street 
"  specifying  therein  the  nature,  character,  as  so  changed  to  be  improved,  and  may 
locality,  and  description  of  such  improve-  pay  the  damages  occasioned  by  the  change 
ment, "  an  assessment  made  under  an  ordi-  out  of  the  general  revenue  of  the  city, 
nance,  which  does  not  conform  to  such  and  assess  the  expense  of  the  improvement 
requirements,  is  void.  Kankakee  v.  Pot-  against  the  owners  of  the  adjoining  prop- 
ter, 119  111.  327  (lowering  a  sewer)  ;  Ster-  erty,  or  cause  such  expense  to  be  paid  out 
ling  V.  Gait,  117  111.  11  (constructing  of  such  general  revenue.  Lafayette  v, 
sewer);  Levy  v.  Chicago,  113  111.  650  Fowler,  34  Ind.  140  ;  supra,  sec.  752, 
(paving  and  curbing)  ;  Hyde  Park  v.  note,  sec.  780,  fraudulent  petition ;  ante, 
Spencer,  118  111.  446  (drainage).  sec.  457,  and  note. 

1  Indianapolis  v.  Mansur,  15  Ind.  112  ^  Ante,  sec.  761. 

(1860). 
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justified  only  to  the  extent  of  special  benefits  actually  received,  and 
must  be  apportioned  accordingly,  or  wherever  the  apportionment  or 
its  basis  has  not  been  fixed  by  the  legislature,  although  within  its 
competency  to  do  so,  in  either  case,  the  question  of  the  existence 
and  extent  of  benefits  becomes  in  its  nature  judicial  (and  not  merely 
administrative),  in  such  a  sense  that  the  property  owner  is  entitled 
to  a  hearing,  or  to  notice  or  an  opportunity  to  be  heard,  although  the 
kind  of  notice  and  the  mode  of  giving  it  are  matters  of  legislative 
discretion  and  resulation.^ 


1  Washington  Av.,  In  re,  69  Pa.  St. 
352  ;  Tide  Water  Co.  v.  Coster,  18  N.  J. 
Eq.  518;  Scott  v.  Phila.lelphia,  81  Pa. 
St.  80  ;  Craig  v.  Philadelphia,  89  Pa. 
St.  269;  1  Hare  Am.  Const.  Law,  305, 
312-317  ;  infra,  sees.  803,  804,  and  casts 
cited.  Stuart  v.  Palmer,  74  N.  Y.  183. 
In  this  case  an  act  empowering  three  per- 
sons to  open  and  pave  an  avenue,  and 
for  the  purpose  "  to  take  such  land  as 
was  requisite,  estimate  the  value  thereof, 
and  assess  the  amount  on  the  lands  bene- 
fited by  the  opening  of  the  avenue  in 
proportion  to  the  benefits,"  but  which 
provided  for  no  notice  to  the  property 
owner,  was  held  unconstitutional  and  the 
proceedings  invalid.  Xotice  in  some  form 
was  essential,  and  here  the  legislature 
had  not  provided  for  notice  in  any  form. 
After  the  decision  in  Stuart  v.  Palmer, 
supra,  the  legislature,  in  1881,  passed  an 
act  directing  a  sum  equal  to  so  much  of 
the  first  assessment  as  had  not  been  paid, 
with  interest,  and  a  proportionate  part  of 
the  expenses  of  that  assessment,  to  be  as- 
sessed upon  and  equitably  apportioned 
among  the  lots  upon  which  the  former 
assessment  had  not  been  paid,  first  giving 
notice  to  all  parties  interested  to  appear 
and  be  heard  upon  the  question  of  appor- 
tionment of  this  sum  among  these  lots. 
But  no  notice  or  hearing  was  provided  as 
to  any  apportionment  between  them  and 
those  lots  upon  which  the  first  assessment 
had  been  paid.  The  Court  of  Appeals  sus- 
tained the  act  of  1881.  Spencer  v.  Mer- 
chant, 100  N.  Y.  585  (1885).  It  held  that 
the  act  of  1881  did  not  unconstitution- 
ally deprive  the  parties  of  their  property 
"without  due  process  of  law,"  contrary  to 
art.  i.,  sec.  7,  of  the  Constitution  of  the 
State.  The  act  of  1881  was  regarded  by 
the  Court  of  Appeals  as  in  effect  a  new 


assessment,  fixing  the  amount  of  tax  to 
be  raised  for  the  local  improvement,  the 
property  to  be  assessed  therefor,  and  the 
mode  of  apportionment,  all  of  which 
the  legislature  in  New  York  had  the  power 
to  do,  which  power  was  not  in  that  State 
subject  to  any  special  constitutional  lim- 
itations or  to  judicial  review  ;  reaffirming 
Litchfield  v.  Vernon,  41  N.  Y.  123,  141  ; 
People  r.  Brooklyn,  4  N.  Y.  427  ;  People 
V.  Flagg,  46  N.  Y.  405 ;  Horn  v.  New 
Lots,  83  N.  Y.  100.  This  judgment  was 
taken  to  the  Supreme  Court  of  the  United 
States,  which  decided  that  the  act  of  1881 
dill  not  deprive  the  parties  thereby  affected 
of  their  prof)erty  without  due  process  of 
law,  in  violation  of  the  Fourteenth  Amend- 
ment. Sj>encer  r.  Merchant,  125  U.  S. 
345  (1887).  Matthews  and  Harlan,  JJ., 
dissented  on  the  ground  that  the  deci- 
sion of  the  Court  of  Appeals  in  Stuart  v. 
Palmer  was  right,  and  that  it  was  impossi- 
ble to  reconcile  its  subsequent  decision  in 
Spencer  v.  Merchant,  supra,  with  it ;  and 
that  it  was  an  evasion  to  say  that  the  act 
of  1881  was  an  original  assessment  upon  a 
district  created  b}'  law  for  that  purpo.se, 
consisting  of  the  lands  adjudged  by  the 
legislature  to  be  benefited  by  the  im- 
provement. Supra,  sec.  760  6.  Stuart 
V.  Palmer,  followed  in  Garvin  r.  Dauss- 
man,  114  Ind.  429  (1887),  and  see  cases 
cited. 

Opening  streets  and  assessments  of  dam- 
ages and  benefits  in  respect  thereof  involve 
both  the  i)ower  of  eminent  domain  and  of 
taxation.  The  conflicting  authorities  on 
the  subject  of  notice  are  collected  by  Lewis 
Em.  Dom.  chap.  xv.  sees.  363-385,  and 
by  Mills  Em.  Dom.  chap.  xi.  sees.  94-104. 
In  some  of  the  States  it  is  held  that  the 
property  owner  is  not  constitutionally  en- 
titled to  notice  in  regard  to  the  formation 
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§  803  (642).  When  Notice  to  Abutter  is  necessary.  —  It  depends 
upon  the  provisions  of  the  special  charter  or  legislative  act  whether 
or  not  notice  to  the  abutter  or  proprietor  is  required  in  order  to  make 
him  liable  to  pay  the  expense  or  cost  of  the  local  improvement,  and 
in  what  manner  it  shall  be  given.  It  is  sometimes  a  condition  pre- 
cedent to  the  authority  to  make  the  assessment,  and  sometimes  not. 
The  cases  in  the  notes  will  illustrate  the  views  of  the  courts  under 
various  enactments.^ 


of  the  tribunal,  it  being  sufficient  that  he 
is  given  an  opportunity  by  the  act  to  be 
heard  when  the  tribunal  is  constituted.  In 
other  States  the  contrary  is  held.  Supra, 
sec.  754,  note ;  Lewis  Em.  Dom.  sec.  366, 
and  cases. 

1  Owners  are  not  bound  to  repair  or  im- 
prove the  street  unless  the  charter  provi- 
sions as  to  notice,  and  other  matters  for 
the  owners'  benefit,  are  complied  with ;  if 
not  complied  with  the  owners  are  not  lia- 
ble either  on  contract  or  quantum  meruit. 
Cowen  V.  West  Troy,  43  Barb.  48  ;  Brewster 
V.  Newark,  3  Stockt.  11  N.  J.  Eq.  114  ; 
State  V.  Hudson,  29  N.  J.  L.  475,  revers- 
ing s.  c.  lb.  104;  State  v.  Perth  Amboy, 
29  N.  J.  L.  259  ;  Hewes  v.  Reis,  40  Cal. 
2.55.  See,  also,  Myrick  v.  La  Crosse,  17 
Wis.  442  ;  Rathbun  v.  Acker,  18  Barb. 
393  ;  Risley  v.  St.  Louis,  34  Mo.  404  ; 
Palmyra  w.  Morton,  25  Mo.  593  ;  Wash- 
ington V.  Nashville,  1  Swan  (Tenn.),  177  ; 
White  V.  Same,  2  Swan  (Tenn.),  364  ,  Ot- 
tawa V.  Chicago  &  R.  1.  R.  R.  Co.,  25  111.  43  ; 
Jenks  V.  Chicago,  48  111.  296  ;  Himmelman 
V.  Oliver,  34  Cal.  246  ;  Reis  v.  Graff,  51 
Cal.  86  ;  Merritt  v.  Portchester,  71  N.  Y. 
309  ;  Remsen  v.  Wheeler,  105  N.  Y.  573  ; 
Starr  v.  Burlington,  45  Iowa,  87.  No 
assessments  should  be  made  without  notice 
to  the  taxpayers.  Lehrman  v.  Robinson, 
59  Ala.  219  ;  Philadelphia  v.  Miller,  49 
Pa.  St.  40  ;  Darling  v.  Gunn,  50  111.  424  ; 
Butler  V.  Saginaw  Co.  Sup.,  26  Mich.  22  ; 
Cleghorn  v.  Postlethwaite,  43  111.  428.  Bar- 
ker V.  Omaha,  16  Neb.  269  ;  Lent  v.  Till- 
8on,  72  Cal.  404.  An  act  authorizing  street 
improvements  without  providing  for  notice 
of  the  proceedings  to  persons  to  be  a.s- 
seesed,  is  unconstitutional.  Boorman  v. 
Santa  Barbara,  65  Cal.  31 3.  A  law  im- 
posing an  assessment  for  a  local  improve- 
ment, without  notice  to  and  a  hearing  (or 
an  opportunity  to  be  heard)  on  the  part  of 


the  owner  of  the  property  assessed,  has  the 
effect  to  deprive  him  of  his  property  with- 
out "  due  process  of  law, "  and  is  uncon- 
stitutional. An  act  which  provides  for 
assessing  the  expenses  of  regulating  and 
grading  a  street  without  notice  of  any 
kind  to  the  property  owner,  is  unconstitu- 
tional, and  an  assessment  thereunder  is 
void.  The  owner  must  have  notice  of  the 
assessment.  Stuart  v.  Palmer,  74  N.  Y. 
183  (1878).  See  cases  in  last  preceding 
note. 

Notice  held  not  essential  to  authority  to 
make  assessment.  Finnell  v.  Kates,  19  Ohio 
St.  405,  distinguished  from  Welker  v.  Pot- 
ter, 18  Ohio  St.  85  ;  Galveston  v.  Heard, 
54  Tex.  420.  Requisites  of  notice  to  abutter 
to  make  local  improvement.  State  t*.  Eliz- 
abeth, 32  N.  J.  L.  357  ;  State  v.  Jersey 
City,  35  N.  J.  L.  404  ;  Tufts  v.  Charles- 
town,  98  Mass.  583  ;  Ottawa  v.  Macey,  20 
111.  413  ;  Simmons  v.  Gardner,  6  R.  I. 
255  ;  Baltimore  v.  Bouldin,  23  Md.  328 
(1865).  Notice  to  "  repave  "  is  not  suf- 
ficient where  the  assessment  is  for  "pav- 
ing," the  work  being  different ;  as  to  con- 
verse, quare.  State  v.  Jersey  City,  27 
N.  J.  L.  538  (1859)  ;  State  v.  Newark,  35 
N.  J.  L.  171.  Notice  of  assessment.  Low- 
ell V.  Wentworth,  6  Cush.  221  ;  Williams 
V.  Detroit,  2  Mich.  560  (1861);  Nash- 
ville V.  Weiser,  54  111.  245  (1870);  But- 
ler V.  Chicago,  56  111.341  (1870);  Ford, 
In  re,  6  Lansing  (N.  Y.),  92  (1872).  No- 
tice of  confirmation  of  report  of  commis- 
sioners. State  V.  Jersey  City,  27  N.  J.  L. 
536.  Under  the  charter  of  St.  Paul,  such 
notice  held  essential  and  jurisdictional. 
Sewall  V.  St.  Paul,  20  Minn.  511  (1874), 
where  the  subject  is  fully  discussed  by 
McMillan,  C.  J.  Merritt  v.  Portchester, 
71  N.  Y.  309  (1877).  Notice  of  time  and 
place  of  hearing  objections  to  proposed 
improvement.     State  v.  Jersey  Citj',  26 
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§  804  (643).  Same  subject.  —  If  the  legislature  has  required  no- 
tice and  prescribed  hoic  it  shall  he  given,  that  mode  must  be  pursued.^ 
Where  the  statute  provides  for  a  notice  by  advertisement,  or  other- 
wise, a  notice  by  publication  is  sutftcient.^  Where,  by  charter,  a 
city  is  authorized  to  levy  a  special  tax  on  lots  for  grading,  &c.,  and 
"  to  collect  the  same  under  such  regulations  as  may  be  prescribed  hy 
ordinance,"  and  the  ordinance  passed  in  pursuance  thereof  provided 
that  the  resolution  of  the  council  levying  such  tax  should  be  pub^ 
lished  in  the  official  paper  of  the  city,  and  that  thereupon  the  tax 
should  be  due  and  payable,  such  publication  is  necessary  to  the  va^ 
lidity  of  the  tax,  and  without  it  the  corporation  cannot  enforce  the 
payment  thereof.^  The  notice  to  proprietors  to  make  a  local  im- 
provement, if  there  be  no  charter  provision  to  the  contrary,  may,  it 
has  been  held  in  Missouri,  be  contained  in  an  ordinance  directing 
the  work  to  be  done,  of  which  ordinance  the  proprietors  are  bound 
to  take  notice.^  In  a  case  in  Connecticut,  the  charter  of  a  city  in 
effect  provided  that  the  council  might  order  the  adjoining  "  proprie- 
tor "  to  build  a  sidewalk,  failing  to  do  which,  the  city  might  build  it 
at  his  expense,  and  the  same  should  be  a  "  lien  upon  the  property 


N.  J.  L.  444  ;  State  v.  Jersey  City,  25 
N.  J.  L.  309  ;  State  v.  Jersey  City,  24  N.  J. 
L.  662  ;  State  v.  Newark,  25  X.'j.  L.  399  ; 
State  V.  Elizabeth,  31  N.  J  L.  547.  Waiv- 
er of  such  objections.  State  v.  Jersey  City, 
26  N.  J.  L.  444  ;  29/6.  259  ;  o.iUc,  sec. 
606,  note  ;  State  v.  Paterson,  36  N.  J.  L. 
159.  An  ordinance  directing  the  city 
engineer  to  make  repairs  upon  streets  at  the 
expense  of  the  adjacent  owners,  without 
previously  notifying  them,  held  not  uncon- 
stitutional, on  the  ground  that  the  liabil- 
ity of  the  city  for  injuries  to  individuals 
by  known  defects  requires  that  such  de- 
fects shall  be  corrected  without  delay ; 
and  because  the  owner  when  sued  upon 
the  special  tax-bill  may  have  his  day  in 
court  and  make  his  defence.  Kansas  City 
V.  Ruling,  87  Mo.  203. 

1  Ante,  Chapter  on  Eminent  Domain, 
sec.  606  ;  Hewes  v.  Keis,  40  Cal.  255. 

2  State  V.  Jersey  City,  24  N.  J.  L.  662 
(1855)  ;  State  v.  Plainfield,  38  X.  J.  L. 
95  ;  ante,  sec.  606  ;  State  r.  Pat.  A  v.  R. 
Comm'rs,  41  N  J.  L.  83  ;  Tantilburgh  v. 
Shann,  24  X.  J.  L.  740  ;  State  v.  Tren- 
ton, 36  N.  J.  L.  499. 

*  Dubuque  v.  Wooten,  28  Iowa,  571 
(1870)  ;  Burmeister,  In  re,  56  How.  Pr. 
416. 


♦  Palmyra  v.  Morton,  25  Mo.  593,  597 
(1857). 

As  to  notice  and  mode  of  giving  the  same, 
by  publication  or  othenvise,  see  Simmons 
V.  Gardner,  6  R.  I.  255  ;  Scammon  v.  Chi- 
cago, 40  111.  146  ;  Risley  v.  St.  Loui.s,  34 
Mo.  404  ;  Hildreth  v.  Lowell  (sewer),  11 
Gray  (Mass.),  345;  Williams  v.  Detroit, 
2  Mich.  560  (1861)  ;  State  i;.  Elizabeth, 
30  N.  J.  L.  365  ;  Durant  v.  Jersey  City,  25 
N.  J.  L.  309;  State  v.  Jersey  City,  24 
N.  J.  L.  662,  in  which,  on  certiorari,  it 
was  held  that  where  a  municipal  corpora- 
tion exercises  the  power  to  make  improve- 
ments, and  assess  the  expenses  thereof  up- 
on the  lands  benefited  thereby,  the  owners 
of  lands  assessed  for  such  improvements,  if 
accessible  by  reasonable  diligence,  are  en- 
titled to  reasonable  notice  of  the  meeting 
of  the  commissioners  for  assessing  the  ex- 
penses, and  this  although  the  charter  is 
silent  on  the  subject  of  notice.  This 
principle  has  been  re{)eatedly  reaffirmed 
in  New  Jersey.  Hudson  Co.  Freeh,  r. 
State,  24  N.  J.  L.  718  ;  State  v.  Jersey 
City,  34  N  J.  L.  31,  39  ;  State  v.  Plain- 
field,  38  N.  J.  L.  95;  State  v.  Guttenberg, 
lb.  419  ;  Brewster  v.  Newark,  3  Stockton 
(11  N.  J.  Eq.),  114;  State  v.  Ba}'onne,  35 
N.  J.  L.  (1877);  ante,  sec.  266,  note. 
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and  foreclosed  as  a  mortgage ;"  and  it  was  held  that  a.  prior  mortgagee 
of  the  lot-owner  was  not  entitled  to  nofdce  to  build  the  sidewalk ; 
that  his  interest  in  such  a  proceeding  was  necessarily  connected  with 
the  interest  of  the  mortgagor ;  and  that  he  was  liable  to  be  foreclosed 
of  his  right  to  redeem  unless  he  paid  the  expenses  of  making  the 
sidewalk.^  If  proper  notice  is  not  given,  certiorari  lies  to  remove 
the  record  of  the  proceedings  from  before  the  city  council  into  the 
proper  court,  where,  if  they  are  substantially  defective,  they  will  be 
quashed.2 

§  805   (644).    Drains  and  Sewers ;  Regulation  of  Use  thereof.  — 

Authority  to  a  municipal  corporation,  by  its  charter,  to  repair  and 
keep  in  order  its  streets,  is  sufficient,  without  special  grant,  to  au- 
thorize it  to  construct  drains  and  senders;  and,  when  constructed, 
the  corporation  will  incidentally  possess  the  power  to  pass  ordi- 
nances regulating  their  use  and  the  price  at  which  private  persons 
may  tap  them,  and  also  to  protect  them  against  injury  or  invasion.^ 


1  Norwich  v.  Hubbard,  22  Conn.  587 
(1853)  ;  Whiting  y.  New  Haven,  45  Conn. 
303.  If  an  abutting  owner  fails  to  remove 
an  unsafe  sidewalk  after  due  notice  by  the 
city  to  do  so,  the  city  may  remove  and  re- 
build it  in  its  own  way,  and  cannot  be 
enjoined  by  such  owner  from  removing  it 
because  the  material  for  the  new  one  is  not 
at  hand.  Emporia  v.  Gilchrist,  37  Kan. 
532. 

2  Ottawa  V.  Chicago  &  R.  I.  R.  R.  Co., 
25  111.  43  (1860).  Failure,  after  notice, 
to  object  to  an  assessment  before  the  city 
council,  when  it  has  the  power  to  revise 
and  con-ect,  or  annul  it  and  direct  a  new 
assessment,  may  be  held  in  equity,  when 
the  party  applies  for  an  injunction  to  re- 
strain the  collection  of  the  assessment,  as 
a  waiver  of  all  irregularities  in  the  exer- 
cise of  the  power.  lb. ;  State  v.  Pater- 
son,  36  N.  J.  L.  159  ;  post,  sees.  924,  note, 
925,  929,  note. 

As  to  toaiver  of  objections  to  validity  of 
assessment.  Nashville  v.  Weiser,  54  111. 
245  ;  Gardner  v.  Boston,  106  Mass.  549 
Hopkins  ».  Mason,  61  Barb.  469  ;  State  v. 
Perth  Amboy,  29  N.  J.  L.  259  ;  State  v. 
Paterson  (knowledge  and  estoppel),  36  N. 
J.  L.  159  ;  State  v.  Jersey  City,  26  N.  J. 
L.  444  ;  State  v.  Paterson,  40  N.  J.  L.  244, 
250. 

As  to  remedy  by  certiorari  and  iiyunc- 


tion,  see  chapter  on  Remedies  agaiiist  Il- 
legal Corporate  Acts,  post,  sec.  906  et  seq. 

2  Fisher  v.  Havrisburg,  2  Grant  (Pa.) 
Cas.  291  (1854)  ;  Cone  v.  Hartford,  28 
Conn.  363  (1859).  Construction  of  power  ; 
right  to  change,  &c.  Alauch  Chunk  Bor. 
V.  Shortz,  61  Pa.  St.  399  ;  Stroud  v.  Phil- 
adelphia, lb.  255  ;  State  v.  Jersey  City,  30 
N.  J.  L.  148  ;  State  v.  Jersey  City,  29  N. 
J.  L.  441  ;  State  v.  Jersey  City,  27  N.  J.  I.. 
493.  A  proprietor  of  adjoining  lands  does 
not  by  connecting  his  drain  with  a  sewer 
waive  the  right  to  object  to  the  validity 
of  the  local  assessment  to  pay  for  the 
sewer.  Watertown  v.  Fairbanks,  65  N.  Y. 
588  (1875).  Including  two  distinct  sew- 
ers in  one  construction  contract  held  not 
illegal.  Ingraham,  In  re,  64  N.  Y.  310 
(1876)  ;  ante,  sees.  681,  687. 

The  municipality  may  also  alter  drains, 
or  change  its  system  of  drainage,  if  the 
■welfare  and  comfort  of  the  inhabitants 
will  be  thereby  enhanced,  but  it  cannot 
exercise  this  power  recklessly  and  in  wan- 
ton disregard  of  private  rights.  Caron- 
delet  Canal  &  Nav.  Co.  v.  New  Orleans, 
38  La.  An.  308.  Where  an  act  of  the 
legislature  contemplates  a  plan  of  draining 
the  tenitory  embraced  within  the  map 
therein  referred  to,  by  a  main  sewer  run- 
ning through  certain  streets  in  the  said 
act  designated,  with  such  lateral  sewers  aa 
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§  806  (645).  Same  subject.  Contribution  to  Iizpense  of  making. 
—  It  has  been  decided,  in  Massachusetts,  that  authority  to  make 
needful  and  salutary  by-laws  or  perhaps  authority  to  make  regula- 
tions for  the  public  health,  will,  in  the  absence  of  more  specific 
power,  authorize  a  city  to  construct  a  common  seiccr,  and  to  subject  the 
owners  of  the  lots  or  land  abutting,  and  who  use  the  sewer,  to  con- 
tribute for  the  expenditure.  But  this  contribution  must  be  appor- 
tioned equally  and  fairly,  or  it  cannot  be  recovered  by  the  city, 
either  by  virtue  of  the  ordinance  which  imposes  it,  or  on  an  indebi- 
tatus count  in  the  absence  of  express  promise.  The  apportionment 
should  be  made  upon  the  value  of  the  land,  independently  of  the 
huildings,  and  should  be  settled  at  the  time  of  the  transaction ;  and 
an  ordinance  contravening  these  principles  and  requiring  every  per- 
son connecting  with  the  common  sewer  to  pay  his  just  proportion 
of  the  expense  of  making  the  sewer,  ha\'ing  reference  always  to  the 
last  valuation  of  such  person's  estate  in  the  assessor's  books,  previous 
to  the  expenditure,  is  void  for  inequality  and  unreasonableness.^ 


the  commissioners  of  sewers  might  deem 
necessary  for  the  proper  drainage  of  the 
said  territory,  the  said  commissioners  have 
no  right  to  abandon  the  single  sewer,  and 
adopt  a  plan  substituting  therefor  two 
main  sewers.  State  v.  Chamberlain,  37 
N.  J.  L.  51. 

1  Boston  V.  Shaw,  1  Met.  (Mass.)  130 
(1840).  After  this  decision  the  legislature 
oi Massachusetts  passed  an  act  (Stat.  1841, 
ch.  cxv.  Gen.  Stats.  1860,  p.  254,  sec.  4) 
giving  general  authority  to  cities  to  con- 
struct drains  or  common  sewers,  and  pro- 
viding "that  every  person  who  enters  his 
particular  drain  into  the  main  drain  or 
common  sewer,  or  who,  by  more  remote 
means,  receives  a  benefit  thereby  for  drain- 
ing his  cellar  or  land,  shall  pay  to  the  city 
or  town  his  proportional  part  of  the  chaise 
of  making  or  repairing  the  same,"  &c 
A  by-law  apportioning  the  assessment  for 
building  a  drain  according  to  the  value  of 
the  lands  benefited,  independently  of  im- 
provements  thereon,  was  held  valid  ;  and 
the  "  remote  benefit "  sjioken  of  by  the 
statute  was  considered  to  "mean  the  in- 
creased value  given  to  vacant  and  unim- 
proved lots  by  this  privilege  of  letting  in 
drains  from  them  in  case  buildings  should 
subsequently  be  erected.  An  assessment 
upon  the  proprietors  of  land  so  situated 
that  it  is,  or  may  be,  benefited  by  the 


sewer  is  just  and  equal,"  although  it  is 
at  the  time  vacant  territory.  The  propri- 
etor of  the  land  is  liable  to  be  charged, 
"although  he  never  actually  uses  the 
drain  ;  perhaps  not,  if  there  is  no  prospect 
of  the  possibility  of  benefit."  But  it  does 
not  invalidate  an  assessment  that  the 
greater  part  of  one  lot  assessed  is  lower 
than  the  bottom  of  the  sewer,  as  it 
might,  and  probably  would,  be  graded 
so  as  to  receive  as  much  benefit  as  other 
lots.  Downer  v.  Boston,  7  Cush.  277 
(1871)  ;  8.  p.,  and  affirming  the  valid- 
ity of  the  act  of  1841,  above  cited,  see 
Wright  V.  Boston,  9  Cush.  233  (1852),  and 
note  reference  to  People,  &c.  r.  Brook- 
lyn, 6  Barb.  209,  which  was  overruled,  4 
N.  Y.  419  ;  Patton  v.  Springfield,  99  Mass. 
627. 

Sewer  taxes  apportioned  upon  the  Talue 
of  lots  without  the  improvements  upon 
them  held  valid.  Mason  v.  Spencer,  35 
Kan.  512  ;  Snow  v.  Fitchburg,  136  3Ia.ss. 
183  ;  Gilmore  v.  Hentig,  33  Kan.  156. 
Where  a  sewer  tax  is  to  be  borne  by  the 
adjacent  property  owners,  it  should  be 
imposed  only  upon  those  individuals  who 
can  use  the  sewer,  and  in  proportion  to 
the  benefit  received  from  its  construction. 
Gilmore  v.  Hentig,  supra;  see  also  Hen- 
tig  ».  Gilmore,  33  Kan.  234  (special  tax 
for  grading  alleys). 
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§  807  (646).  Same  subject.    Scope  of  Incidental  Power,  —  Where 

the  power  to  make  sewers  was  held  to  be  derived  as  an  incident  to 
the  power  of  repairing  highways,  the  court  expressed  the  opinion 
that  the  common  council  were  not  authorized  to  construct  sewers 
for  the  mere  private  convenience  or  benefit  of  particular  individu- 
als ;  and  that  they  could  (under  such  circumstances)  "  be  lawfully 
made  only  when  the  commodiousness  of  the  highway  for  its  proper 
purposes,  and  its  safety  and  the  healthfulness  of  the  vicinity  require 
them."  J 

§  808  (647).  Same  subject.  Means  of  making  Payment  for  Cost 
of  Sewers.  —  If  there  be  no  special  constitutional  limitation,  the 
cost  of  making  sewers  for  the  public  convenience  may  be  directed 
by  the  legislature  to  be  paid  out  of  funds  provided  by  general  taxa- 
tion, or  to  be  assessed  upon  the  abutters  or  the  property  specially 
benefited. 2 

§  809.    Same  subject.     Mode   of  making  Sewer  Assessments.— 

The  legislation  in  this  country,  however,  as  to  the  mode  of  ruaking 
assessments  to  pay  the  expense  of  constructing  sewers,  although  the 
burden  is  usually  cast,  wholly  or  in  part,  on  the  abutting  prop- 
erty, is  various.     As  in  other  local  assessments,  so  in  the  case  of 

^  Cone  V.  Hartford,  28  Conn.  363,  375  plans  and  estimates  for  the  extension  of 

(1859).     In   Hitchcock  v.  Galveston,    96  existing  sewers,  was  held  to  have  estab- 

U.  S.  341  (1877),  the  various  provisions  of  lished  a  sewerage  system  within  the  mean- 

the  charter  of  the  city  are  collated,  and  the  ing  of  the  statute  :  it  is  not  necessary  that 

effect  of  them  stated  to  be  to  authorize  such  system  shall  extend  to  all  parts  of 

the  city  itself  to  construct  sidewalks  ;  and  the  city.     St.  Louis  Bridge  Co.  v.  People, 

though  the  cost  of  construction  is  to  be  de-  125  111.  226. 

frayed  by  the  abutting  lot-owners,  the  city  2  Supra,  sees.  752,  753,  754,  755,  761; 

may  collect  from  them  the  cost,  and  in  case  Stroud  v.  Philadelphia,  61   Pa.   St.   255  ; 

of  the  sale  of  any  lot  made  to  enforce  the  Philadelphia  v.  Tryon,    35  Pa.  St.   401  ; 

collection,  the  city  must  pay  to  the  owner  William  sport  v.  Commonwealth,  84  Pa.  St. 

the  surplus  of  any  proceeds  of  sale  remain-  487  (1877);  Hildreth  v.  Lowell,  11  Gray, 

ing  after  payment  of  the  amount  due  to  it.  345  ;  Wright  v.  Boston,  9  Cush,  233  ;  State 

The  resort  to  the  lot-owners  is  to  be  after  v.  Jersey  City,  29  N.  J.  L.  441  ;   State  v. 

the  work  has  been  done,  after  the  expense  Jersey  City,  41   N.  J.  L.  489  (see  State 

has  been  incurred,  and  it  is  to  be  for  re-  v.  Elizabeth,  40  N.  J.  L.  274)  ;  Cone  v. 

imburseraent  to  the  city.  Hartford,   28   Conn.  363-374.     An  arbi- 

"  Laying  out"  of  sewer  defined  ;   what  trary  rule  apportioning  cost  according  to 

property  liable  to  assessment  of  benefits  ;  frontage    alone,    disapproved.      Clapp  v. 

defence  to  assessment  because  .sewer  is  a  Hartford,  35  Conn.  QQ  ;  State  v.  Hudson, 

nuisance.     See  Cone  v.  Hartford,  jiipra.  29  N.  J.  L.  104  (1860).     See  anf.e,  sec. 

Whera  cities  which  had   "established  a  761.     A  municipal  corporation  authorized 

system   of   sewerage "   were   invested   by  to  construct  sewers  cannot  be  restrained 

statute  with  power  to  levy  a  sewer  tax,  from  the  removal  of  a  street  railway  from 

a  city  which  had  created  a  department  the  street  if  that  is  necessary.     Kirby  ». 

having  charge  of  sewers,  and  had  accepted  Citizens'  Ry.  Co.,  48  Md.  168. 
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sewers,  the  correct  principle  is  that  the  assessment  upon  each  parcel 
of  contributing  property  shall  be  according  to  the  special  benefits 
which  the  particular  parcel  receives.  Benefit,  actual  and  probable, 
is  the  only  foundation  upon  which  an  assessment  can  lawfully 
rest.i 

The  legislature  has,  within  legislative  limits,  a  discretion  in  pro- 
viding the  mode  of  ascertaining  the  benefits  ;  but  even  in  the  ab- 
sence of  express  constitutional  restriction,  its  power  is  not  unlimited.^ 
This  ascertainment  may  be  made,  and  usually  is,  by  a  separate  and 
actual  estimate  of  special  benefits.^     But  where  the  lots  in  a  town  or 


1  Wright  V.  Boston,  9  Cu^sh.  233,  241, 
per  Shaw,  C.  J.  ;  W^ashiiigtou  Av.,  In  re, 
69  Pa.  St.  360  ;  s.  c.  9  Am.  Rep.  255  ; 
Seeley  i>.  Pittsburgh,  82  Pa.  St.  360  (1877); 
8.  c.  22  Am.  Rep.  760  ;  Lowden,  In  re, 
89  N.  Y.  548  ;  Patersou  v.  Soc.  for  E.  U. 
Manuf.,  24  N.  J.  L.  385  ;  Tide  Water  Co. 
V.  Coster,  18  N.  J.  Eq.  519  ;  State  v.  New- 
ark, 37  N.  J,  L.  415  (1875)  ;  s.  c.  18  Am. 
liep.  729  ;  ante,  sec.  760  a.  This  is  the 
leading  case  on  the  subject  in  New  Jersey, 
tlie  Court  of  Errors  and  Appeals  having  re- 
versed the  judgment  of  the  Supreme  Court 
in  the  s.  c.  reported  in  35  N.  J.  L.  168. 
The  opinion  of  Beasley,  C.  J.,  is  marked 
with  his  accustomed  force  and  clearness. 
Thomas  r.  Gain,  35  Mich.  155  (1876);  s.  c. 
24  Am.  Rep.  535.  In  the  opinion  of 
Cooley,  C.  J.,  in  this  case,  will  be  found  a 
most  satisfactory  discussion  of  the  proper 
method  of  levying  assessments  for  sewers. 
In  Clay  v.  Grand  Rapids,  60  Mich.  451, 
a  city  replaced  an  old  timbered  race,  which 
had  been  covered  over  as  the  growth  of 
the  city  required,  and  was  used  for  the 
discharge  of  water,  &c.,  needing  an  outlet, 
by  a  brick  sewer,  and  made  an  assessment 
for  its  cost  as  "for  the  grading,  levelling, 
repairing,  amending,  and  gravelling  of" 
a  street.  In  an  action  to  set  aside  the 
proceedings,  whereby  the  city  had  sold 
adjoining  land  for  the  assessment,  it  was 
held  that  the  improvement  was  the  build- 
ing of  a  sewer,  and  not  the  repairing  of  a 
street,  and  that  its  cost  should  have  been 
provided  for  by  a  method  of  taxation 
appropriate  to  it,  and  not  assessed  upon 
merely  a  part  of  the  property  benefited 
by  it. 

As  to  the  rights  and  duties  of  cities  in 
Massachusetts,  in  making  assessments  for 
VOL.  u.  —  22 


building  sewers  under  the  statute  of  that 
State,  see  Collins  v.  Holyoke,  146  Mass. 
298  (1883)  ;  Dorey  v.  Boston,  lb.  336. 
As  to  what  interest  in  the  use  of  a  sewer 
authorizes  assessment,  see  Fairbanks  v. 
Fitchburg,  132  Mass.  42  ;  Brown  v.  Fitch* 
burg,  128  Mass.  232  ;  King  v.  Reed,  43  N. 
J.  L.  186;  We  well  v.  Cincinnati,  45  Ohio 
St.  407. 

'^  Per  Cooley,  C.  J.,  in  Thomas  v.  Gain, 
35  Mich.  162.  The  act  should  provide  for 
norice  or  means  of  knowledge  at  some  stage 
of  the  procee<ling  before  the  charge  is  final- 
ly established.  lb.  164,  and  cases  cited. 
AiUe,  sec.  761.  Where  a  sewer,  as  origin- 
ally constructed,  created  a  nuisance,  its 
continuation  to  a  river  was  held  to  be  a 
necessity  which  justified  a  second  assess- 
ment  upon  the  property  previously  assessed 
for  its  construction.  Green  v.  Hotaling, 
44  N.  J.  L.  347. 

'  Reeves  v.  Wood  Co.  Treas.,  8  Ohio 
St.  333  ;  Thomas  v.  Gain,  supra,  citing 
many  cases  to  this  point ;  Seeley  r.  Pitta- 
burgh,  supra. 

In  England,  assessments  for  sewers  are 
generally  laid  in  proportion  to  benefits, 
estimated  according  to  the  yearly  value  of 
the  lands  in  the  sewer  district  Per  Cooley, 
C.  J.,  in  Thomas  v.  Gain,  supra,  where  the 
English  cases  on  the  point  ai-e  cited.  An 
assessment  by  the  value  of  the  land,  exclu- 
sive of  buildings,  was  sustained  in  Brewer 
V.  Springfield,  97  Mass.  152.  A  surface 
tax  on  a  drainage  district  for  the  purpose 
of  defraying  the  expense  of  running  and 
maintaining  engines  which  are  part  of  a 
sewerage  system,  cannot  b«  sustained  as 
an  assessment,  because  it  is  not  graduated 
by  the  benefit  imparted  to  the  land  to  be 
assessed  ;  nor  can  it  be  maintained  under 
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city  are  small,  of  the  same  depth,  and  similarly  situated,  an  assess- 
ment, under  the  conditions  mentioned  in  a  previous  section,  may  be 
authorized  on  the  basis  oi  frontage}  which  is  a  convenient  substitute 
for  an  actual  estimate ;  but  this  mode  cannot  be  authorized  where  it 
must  inevitably  operate  with  manifest  inequality,  as  will  often  be  the 
case  with  rural  or  suburban  property,  or  where  from  the  circumstances 
it  is  clear  that  it  is  legally  impossible  that  an  apportionment  of  the 
cost  on  this  basis  can  be  just  or  equal,  or  approximately  so,  and 
where  injustice  must  certainly  result  from  its  adoption.^  The  same 
general  principle  applies  to  an  assessment  upon  the  basis  of  superfi- 
cial area  ;  and,  therefore,  where  an  assessment  in  this  mode  was 
authorized  to  be  made,  and  was  made  equally  upon  lands  remote 
from  the  sewer  and  only  slightly  benefited,  with  no  provision  secur- 
ing the  right  to  connect  with  it,  and  upon  lots  fronting  on  the  sewer 
and  greatly  benefited,  —  the  court  considered  the  mode  so  arbitrary, 
so  certain  to  work  injustice,  so  flagrantly  opposed  to  the  principle  of 
contribution  in  proportion  to  benefits,  as  to  be  unconstitutional.^ 

§  810  (648).  Power  to  make  Contracts  for  local  Improvements,  — 
Power  to  a  municipal  corporation  to  make  local  improvements, 
though  the  expense  be  directed  in  the  constituent  act  to  be  assessed 
upon  the  property  benefited,  gives  the  corporation,  in  the  absence  of 
provisions  evincing  a  different  legislative  intent,  the  implied  power 
to  make  general  contracts  therefor.^      As  to  agreements  made  be- 

the  taxing  power,  where  the  drainage  dis-  ^  Thomas  v.  Gain,  supra.     An  assess- 

trict  ia  not  co-extensive  with  the  political  nient  for  the  construction  of  sewers  made 

er  municipal  district  of  which  it  is  a  part,  under  a  statute  authorizing  the  cost  to  be 

It  must  be  made  to  fall  upon  the  entire  levied  upon  property  in  a  district  accord- 

political  district.     A  taxing  act  was  held  ing  to  area,  and  not  upon  value,  benefits, 

to  be  fatally  defective,  if  the  legislature  or  improvement,  held  valid  under  the  po- 

does  not  designate  the  property  out  of  lice  power.  Keeser.  Denver,  10  Col.  112. 
which  the  tax  is  to  be  made,   and  pre-  *  Gumming  v.  Brooklyn,  &c.,  11  Paige, 

scribe  a  mode  for  enforcing  it.     State  v.  596  (1845);  Mayer  v.  New  York,  63  N.  Y. 

Chamberlain,   37   N.  J.   L.    388.     Ante,  455,  459  (1875)  ;  Lates  v.  Briggs,  64  N. 

sees.  760  a,  760  h,  761.  Y.  404  ;  Galveston  v.  Heard,  54  Tex.  420. 

1  Warren  v.  Grand  Haven,  30  Mich.  A  power  vested  in  the  city  authorities 
24  ;  Hoyt  v.  East  Saginaw,  19  Mich.  39  ;  to  provide  by  "general  ordinance"  for  the 
s.  c.  2  Am.  Rep.  76  ;  Seeley  v.  Pittsburgh,  grading  and  paving  of  streets,  without 
mpra ;  Lipps  v.  Philadelphia,  38  Pa.  St.  passing  a  special  ordinance  in  the  particu- 
503  ;  Washington  Av.,  In  re,  69  Pa.  St.  lar  case,  does  not  empower  them  to  grade 
361.  Contra,  Clapp  v.  Hartford,  35  Conn,  and  pave  any  street  or  part  thereof,  for 
66;  State  v.  Newark,  supra;  ante,  sec.  the  public  convenience  generally,  or  for 
760  a.  It  would  seem  to  the  author  that  the  benefit  of  the  whole  city,  without  *iny 
the  frontage  rule,  whenever  admissible,  is  motive  or  purpose  of  special  benefit  t<i 
better  adapted  to  sidewalks  and  sewers  property  in  the  immediate  locality,  and  to 
than  to  paving  and  grading.  assess  the  cost  of  the  work  upon  the  own- 

2  Seeiey  v.  Pittsburgh,  supra ;  Thomas  ers  of  such  property.  Burns  v.  Baltimore, 
».  Gain,  supra.  48  Md.  198. 
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tween  the  corporation  and  a  contractor  to  do  the  work,  the  abutters 
or  property  owners  on  whom  the  expense  falls  are  not  parties,  but 
are  brought  into  direct  relation  with  the  proceeding  for  the  local 
improvement  for  the  first  time  when  the  assessment  is  made.  The 
assessment  is  a  tax  levied  by  the  corporation  upon  property  to  de- 
fray the  expense  of  the  improvement,  and  the  suit  to  collect  it 
(though  brought  by  the  contractor  under  authority  given  for  that 
purpose)  is  not  the  subject  of  set-off  or  counter-claim.^  But  al- 
though the  property  owners  are  not  privies  or  parties  to  such  con- 
tracts, yet,  to  a  certain  extent  and  in  a  substantial  sense,  the 
municipality  is  their  agent ;  and  since  the  burden  to  pay  rests  upon 
them,  they  have  a  right  to  insist  on  a  faithful  performance  of  the 
contract,  and  the  corporate  authorities  cannot  dispense  with  such 
performance.'* 

§  811  (649).  Same  subject.  Conditions  precedent  to  Abutter's 
Liability.  —  To  entitle  a  muyiicipal  corporation  to  recover  from  the 
abutter  the  expense  of  constructing  a  sidewalk,  or  other  local  im- 
provement, it  must  comply  with  all  comlitions  precedent,  whether 
prescribed  by  charter  or  ordinance.^    Therefore,  if  the  order  of  the 

1  Himinelmann  v.  Spanagel,  39  Cal. 
389;  Samer.  Cofran,  36  Cal.  411;  Meuser 
V.  Risdou,  lb.  239  ;  Emery  v.  San  F.  Gas 
Co.,  28  Cal.  345  ;  Burlington  v.  Palmer, 
67  Iowa,  681.  See  Lohrum  v.  Eyennann, 
5  Mo.  App.  481.  But  a  defence  good 
against  the  city  ia  good  against  the  con- 
tractor. St.  Louis  V.  Clemens,  36  Mo.  469 
(1856).  Coverture  is  no  reason  why  real 
estate  belonging  to  a  person  under  such 
disability  should  not  be  assessed  for  its 
share  of  the  cost  of  a  street  improvement. 
BaU  V.  Balfe,  41  Ind.  221  (1872);  ante, 
sees.  459,  466,  476,  480;  post,  sec.  812. 
Where  a  city  contracts  to  pave  a  street 
and  to  pay  the  contractor  by  assignment 
of  assessment  bills,  the  abutting  owners 
may  make  defence  upon  the  character  of 
the  work  done,  although  not  nominal  par- 
ties to  the  contract.  Erie  City  v.  Butler, 
120  Pa.  St.  374  (1888). 

Under  the  Constitution  of  Illinois  which 
gives  to  cities  "power  to  make  local  im- 
provements ...  by  special  taxation  of  eon- 
tiguous  property  or  othei-wise,"  an  act 
authorizing  the  cost  of  a  sidewalk  to  be 
recovered  of  the  adjacent  lot-owner  by  stiil 
at  law,  is  void.  Craw  r.  Tolono,  96  IlL 
255 ;  Virginia  r.  Hall,  96  111.  278. 


«  Bond  r.  Newark,  19  N.  J.  Eq.  376 

(1869) ;  Liebstein  v.  Newark,  24  N.  J. 
Eq.  200 ;  Schumm  v.'  Seymour,  lb.  1 43  ; 
Lake  v,  Williamsburg,  4  Denio  (N.  Y.), 
523;  St.  Louis  r.  Clemens,  36  Mo.  467; 
Saxton  V.  Beach,  50  Mo.  488  (1872);  but 
see  Murray  r.  Tucker,  10  Bush  (Ky.),  240 
(1874).  As  to  the  liability  of  the  muni- 
cipal corporation  to  the  contractor,  see 
chapter  on  Contracts,  ante,  sec.  480. 

»  Lowell  V.  Went  worth,  6  Cush.  221, 
involving  validity  of  notice  of  assessment; 
Same  v  French,  lb.  223  ;  Finnell  r.  Kates, 
19  Ohio  St.  405  ;  Dorathy  r.  Chicago,  53 
111.  79  ;  Wilson  v.  Poole,  33  Ind.  443  ; 
Himmelman  v.  Bvme,  41  Cal.  500  ;  Hewes 
V.  Reis,  40  Cal.  255  (1870)  ;  Haq)er's  Ajh 
peal,  109  Pa.  St.  9  ;  Sheridan  v.  Fitch- 
burg,  131  Mass.  523.  Construction  of 
charter  as  to  "temporary"  or  "perma- 
nent "  sidewalks,  and  as  to  what  consti- 
tutes an  "  acceptance  "  thereof  by  the  city. 
Lowell  V.  Wheelock,  11  Cush.  391  (1852). 
If  the  charter  provides  that  sidewalks  may 
be  constructed  by  the  city  "at  the  ex- 
pense of  the  lot-owner,"  and  points  out  no 
specific  remedy,  a  civil  action  lies  to  re- 
cover the  amount.  Lowell  v.  Wyman,  12 
Cush.  27^-276  (1853).     "The  power  of 
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city  council  requires  the  sidewalk  to  be  built  on  the  side  of  a  certain 
street,  the  city  cannot  recover  of  the  lot-owner  an  assessment  for 
building  a  sidewalk  several  feet  from  the  side  of  such  street.^  And 
where  the  ordinances  of  the  city  provide  that  sidewalks  shall  be 
constructed  of  such  materials  as  the  city  council  may  order,  the  city 
cannot  recover  an  assessment  unless  the  council  has  prescribed  the 
kind  of  material  out  of  which  they  should  be  built.^ 

§  812  (650).  Same  subject.  —  In  Missouri,  in  actions  to  recover 
the  amount  charged  against  a  lot  for  local  improvements  in  front 
thereof,  the  liberal  doctrine  is  adopted,  that  a  substantial  compliance 
with  the  law  is  sufficient,  and  it  is  not  necessary  for  the  city  to 
prove  a  strict  compliance  with  directory  ordinances  on  the  subject, 
but  the  lot-owner  or  defendant  may  show  a  neglect  of  duty  by  the 
authorities,  and  if  he  was  injured  thereby,  it  will  constitute  a  de- 
fence. If  the  work  has  been  done  in  a  manner  satisfactory  to  the 
corporation,  and  has  been  accei)ted  by  it,  a  prima  facie  case  is  made 
out.^ 


charging  the  expense  of  sidewalks  on 
the  owners  of  the  adjoining  land  is  a 
high  power,  and  is  not  to  be  extended 
by  construction."  Per  Metcalf,  J.,  in 
Lowell  V.  French,  6  Cush.  223,  224. 
N.  Y.  Prot.  E.  Public  School,  In  re,  47 
N.  Y.  556. 

1  Lowell  V.  Wheelock,  11  Cush.  391 
(1853),  The  owner  of  a  comer  lot,  who 
had  applied  to  the  city  council  for  the 
use  of  water,  and  paid  for  the  pipe  laid 
along  one  front  of  his  propertj'',  was  held 
not  to  be  liable  for  the  cost  of  pipe  after- 
wards laid  without  his  consent  along  the 
other  front.  Baker  v.  Gartside,  86  Pa.  St. 
498.  That  no  authority  exists  for  the  pay- 
ment, out  of  the  general  revenues,  of  judg- 
ments against  a  city  for  work  performed 
in  the  improvement  of  streets  does  not 
release  the  city  from  liability  therefor. 
Slusserw.  Burlington,  42  Iowa,  378  (1876). 
Under  an  ordinance  authorizing  a  plank 
sidewalk,  a  tax  assessed  for  one  of  stone 
was  held  void.  Sloan  v.  Beebe,  24  Kan. 
343. 

'•'  Lowell  V.  Wheelock,  supra.  The 
order  should  appear  on  the  journal  of  their 
official  proceedings.  lb.  Ante,  sees.  96, 
779.  The  provision  of  a  city  charter, 
making  the  abutting  lot-owners  liable  for 
a  street  improvement,  being  in  derogation 


of  the  common  law,  must  be  construed 
most  strictly  against  the  municipality. 
The  council  is  the  agent  of  the  law  in 
contracting  for  an  improvement  so  as  to 
make  the  cost  a  charge  on  a  lot.  No  lia- 
bility attaches  until  the  work  to  be  done 
is  ascertained  and  prescribed  in  the  ordi- 
nance and  contract.  Henderson  v.  Lam- 
bert, 14  Bush  (Ky.),  24.'  Such  abutting 
lot-owners  were  held  not  to  be  liable  where 
only  a  part  of  the  work  contracted  for  had 
been  completed  by  the  contractor,  and 
accepted  and  paid  for  by  the  city  council. 
Ih. 

3  Risley  V.  St.  Louis,  34  Mo.  404  (1864); 
St.  Joseph  i>.  Anthony,  30  Mo.  537  (I860); 
St.  Louis  V.  De  None.  44  Mo.  136  ;  St. 
Louis  V.  Clemens,  36  Mo.  467  ;  Neenan  v. 
Smith,  60  Mo.  292  (1875)  ;  Adams  v. 
Lindell,  5  Mo.  A  pp.  197.  In  an  action 
to  recover  local  assessments,  in  the  absence 
of  proof  of  fraud,  the  acceptance  by  the  cot' 
poration  of  work  it  was  authorized  to  con- 
tract for  is  prima  facie  evidence  against 
the  defendant,  so  far  as  relates  to  its  com- 
pletion and  the  manner  in  which  it  was 
done.  Municipality  No.  2  v.  Guillotte, 
14  La.  An.  297  (1859);  Murray  w.  Tucker, 
10  Bush  (Ky.),  240  (1874);  ante,  sees. 
464,  465. 


§  814  TAXATION  :    REASSESSMENTS.  993 

§  813  (651).  Summary  Collection  may  be  authorized  by  the 
Legislature.  —  The  legislature  may  provide  for  a  summary  collection 
of  taxes  and  assessments,  and  declare  what  shall  make  apriwa/aoe 
case.*  For  the  payment  of  street  improvements,  it  was  provided  by 
statute  that  the  city  engineer  should  make  an  estimate,  which,  when 
the  council  directed  it  to  be  paid,  became  an  assessment  upon  the 
particular  lot  or  property  to  which  it  was  chargeable.  It  was  further 
provided  that  if  it  should  appear  to  the  council  by  affidavit  that 
such  assessment  was  not  paid,  the  council  should  provide  for  its 
collection  by  precept  issued  by  the  mayor  and  clerk.  It  was  con- 
tended that  this  statute  was  unconstitutional,  because  it  deprived 
a  party  of  rights  without  a  judicial  hearing,  and  because  it  invested 
the  council  with  judicial  power.  But  the  court  held  that  inasmuch 
as  the  party  had  the  right  by  appeal  to  transfer  his  cause  to  a  judi- 
cial tribunal,  the  objection  to  the  statute  was  not  well  taken,  and 
that  the  issue  of  the  precept  was  a  ministerial  and  not  a  judicial 
act.3 

§   814  (652).    Legislatare    may    authorize    Reassessment. — The 

original  assessment  for  a  local  improvement  proving  insufficient,  the 
legislature  may,  in  the  absence  of  special  constitutional  restriction, 
authorize  a  reassessment,  and  make  it  operate  upon  the  property 
benefited,  that  is,  upon  all  that  was  originally  liable  to  contribute ; 
and  such  a  law  is  valid,  even  against  a  person  purchasing  intermedi- 
ate the  assessment  and  reassessment.  Vested  rights  are  not  thereby 
impaired.^    But  where  the  Constitution  of  the  State  contains  a  special 

1  St.  Louis  V.  Coons,  37  Mo.  44  (1865);  Eep.  578  ;  Dean  i-.  Borchsenina,  80  "VTis. 
Riley  v.  St.  Joseph,  67  Mo.  491.  As  to  236,  where  the  extent  of  the  legislative 
l>ower  to  validate  past  assessments.  Len-  power  is  discussed.  Schenley  v.  Common- 
non  p.  New  York,  55  N.  Y.  361,  365  wealth,  36  Pa.  St.  29  (1859)  ;  Meuser  r. 
(1874);  Hyde, /n  r«,  15  Hun,  477 ;  Mead,  Risdon,  36  Cal.  239;  ante,  sees.  77-79, 
In  re,  74  N.  Y.  216.  Ante,  sees.  79,  419,  and  notes  ;  sec.  544,  and  notes.  Legisla- 
544.  As  to  what  defects  will  vitiate  the  tive  power  aflBnned.  State  v.  Newark,  34 
warrant  to  collect  assessment,  see  Butler  N.  J.  L.  236  ;  followed  in  Eighter  v.  New- 
V.  Nevin,  88  111.  575.  ark,  45  N.  J.  L.  104,  where  the  first  assess- 

2  Floumoy  v.  Jeffersonville,  17  Ind.  ment  was  set  aside  because  the  charter 
169  (1861)  ;  lb.  175;  ante,  sees.  439,  465.  provision  under  which  it  was  made  was 

'  Butler  V.   Toledo,    5   Ohio   St.   225  unconstitutional :  Emporia   v.  Bates,   16 

(1855);  People  v.  Rochester,  5  Lans.  (N.  Kan.  495  (1876)  ;  Howell  v.  Buffalo,  37 

Y.)  142;  Van  Antwerp,  In  re,  56  N.  Y.  N.  Y.  267.     See  State  r.  Plainfield,  38  N. 

261  ;  Brown  r.  New  York,  63  N.  Y.  239  J.  L.  95,  and  Edwards  v.  Jersey  Citv,  40 

(1875)  ;  Howell  v.  Buffalo,  37  N.  Y.  267;  N.  J.  L.  176  ;  In  re,  Elizabeth  Comin'rs, 

People  V.  McDonald,  69  N.  Y.  362  (1877);  49  N.  J.  L.  488.    Ante,  sec.  760  o.    Power 

Whitely  r.  Lansing,  27  Mich.  131  (1873);  of  legislature  to  change  mode  of  assess- 

Breevort  ».  Detroit,  24  Mich.  322  (1872);  ments  as  to  uncompleted  local  improve- 

Dill  V.  Roberts,   30  Wis.   178  ;   Mills  v.  ments.     Hines   v.  Leavenworth,   3   Kan. 

Charleton,  29  Wis.  400  (1872);  s.  c.  9  Am.  186  (1865).     It  is  essential  to  the  ralidity 
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provision  that  "  no  law  retrospective  in  its  operation  shall  be  passed," 
this  precludes  the  legislature  from  compelling  property  owners,  by 
force  of  a  subsequent  act,  to  pay  for  local  improvement  made  under 
a  void  ordinance.^  A  reassessment  under  legislative  authority  may 
be  made,  notwithstanding  a  final  decree  of  a  court  enjoining  tlie 
municipal  authorities  from  collecting  the  first  or  original  assessment.^ 

§  815  (653).    Mode  of  Collection  of  Taxes  and  Assessments.  — 

If  the  charter  gives  to  a  municipal  corporation  a  specific  and  com- 
plete remedy  for  the  collection  of  taxes,  as  by  a  distress  and  sale  of 
property,  this  will  ordinarily  be  regarded  as  excluding  by  implica- 


of  a  reassessment  for  a  local  improvement 
that  all  the  money  collected  under  it  shall 
have  been  substantially  expended  in  the  au- 
thorized improvement.  Butler  v.  Toledo, 
5  Ohio  St.  225  (1855).  "Void  assessment 
does  not  preclude  a  subsequent  valid  one. 
Himmelmann  v.  Cofran,  36  Cal.  411  (1868); 
Brevoort  v.  Detroit,  24  Mich.  322  (1872). 
Further,  as  to  new  or  reassessment.  Over- 
ing  V.  Foote,  65  N.  Y.  263  (1875)  ;  People 
V.  Brooklyn,  71  N.  Y.  495  (1877)  ;  Chi- 
cago V.  Ward,  36  111.  9;  Gurner  v.  Chicago, 
40  111.  165  ;  Beygeh  v.  Chicago,  65  111. 
189  (1872)  ;  4  Chicago  Legal  News,  121. 
See,  also,  Chicago  v.  People,  56  111.  327 
(1870)  ;  Foss  v.  Chicago,  61  111.  354  ; 
Union  Big.  Asso.  v.  Chicago,  61  111.  439. 
Power  of  city  authorities  to  validate  pro- 
ceedings invalid  in  the  first  instance, 
denied.  Meuser  v.  Kisdon,  36  Cal.  239; 
Municipality  No.  2  v.  Botts,  8  Rob.  (La.) 
198.  Work  was  begun  under  a  defective 
ordinance ;  a  curative  ordinance  was  passed, 
and  all  the  work  was  done  in  accordance 
therewith,  and  the  action  of  tbe  city  was 
sustained.  St.  Louis  v.  Schoenemann,  52 
Mo.  348  (1873). 

^  St.  Louis  j;.  Clemens,  52  Mo.  133 
(1873);  accordingly  the  court  held  the  act 
authorizing  the  city  to  reassess  the  prop- 
erty benefited  for  the  sums  due  to  be 
void,  and  distinguished  the  case  from 
Howell  V.  Buffalo  and  Schenley  v.  Com- 
monwealth, supra.  The  case  is  perhaps 
more  instructive  as  showing  how  an  ill- 
considered  constitutional  provision  be- 
comes in  its  practical  operation  the  means 
of  producing  the  very  injustice  it  was  de- 
signed to  prevent.  As  to  curative  acts, 
see  ante,  sees.  79,  419,  544. 


2  State  V.  Newark,  34  N.  J.  L.  236, 
followed  and  approved  in  Emporia  v. 
Bates,  16  Kan.  495  ;  Mills  v.  Charlton, 
29  Wis.  400  (1872).  The  rationaJe  of 
the  holding  is  thus  expounded  in  The 
State  V.  Newark,  supra :  — 

"The  contention  is,  that  this  court 
having  in  1863  set  aside  the  assessment 
made  against  the  prosecutor  for  the  im- 
provement in  question,  the  judgment  then 
pronounced  cannot  be  nullified  or  rendered 
inoperative  by  act  of  the  legislature.  The 
legal  proposition  is  undoubtedly  correct. 
The  judgment  of  a  court  of  competent 
jurisdiction  cannot  be  reversed,  avoided, 
or  set  aside  by  the  legislative  power.  The 
question  here  is,  whether  the  act  of  1868 
properly  considered  has  the  effect  ascribed 
to  it.  It  must  be  borne  in  mind  that  the 
act  does  not  revive  or  attempt  to  render 
valid  the  assessment  which  this  court  has 
declared  illegal  and  set  aside  ;  it  simply  or- 
ders that  a  new  and  independent  assessment 
be  made  to  collect  moneys  which  the  city 
had  expended  for  the  benefit  of  the  prose- 
cutor and  others.  It  leaves  the  judgment 
of  the  court  upon  the  first  assessment  un- 
touched. Its  eflFect  is  not  to  nullify  the 
judgment  of  this  court,  but  to  reimburse  the 
city,  by  means  of  a  subsequent  assessment, 
for  moneys  expended  in  improving  a  street." 
State  V.  Newark,  34  N.  J.  L.  236,  and 
see  Righter  v.  Newark,  45  N.  J.  L.  104  ; 
ante,  sec.  760  a.  An  act  validating  a  void 
assessment  for  street  improvement  was 
held  to  validate  it  only  from  passage  of 
the  act.  Reis  v.  Graff,  51  Cal.  86  ;  San 
Francisco  v.  O'Neill,  51  Cal.  91  ;  San 
Francisco  v.  Kinsman,  51  Cal.  92. 
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tion  the  right  to  resort  to  any  other  mode  of  enforcing  the  tax  ;  but 
where  the  power  to  levy  the  tax  is  .plainly  given,  the  right  to  collect 
by  suit  should  not  be  taken  to  be  impliedly  denied,  unless  the  inten- 
tion of  the  legislature  that  the  special  mode  prescribed  should  be 
the  omly  mode,  appears  with  reasonable  certainty.  If  the  specific 
remedy  is  full  and  adequate,  such  an  intention  on  the  part  of  the 
law-maker  would  be  more  readily  deduced  than  it  would  under 
other  circumstances.^ 


»  Camden  v.  Allen,  26  N.  J.  L.  393 
(1857),  citing  Pierce  p.  Boston,  3  Met. 
(Mass.)  520,  distingmshing  State  «.  Hib- 
banl,  3  Ohio,  63  ;  State  v.  Gazlay,  5  Ohio, 
14  ;  and  holding  that  a  tax  is  not  a  debt 
or  in  the  nature  of  a  debt,  and  is  not  lia- 
ble to  set-off ;  26  N.  J.  L.  398,  per  Green, 
C.  J.  To  same  effect  Finnegan  r.  Feman- 
dina,  15  Fla.  379  ;  Catling  r.  Carteret  Co. 
Comm'rs,  92  N.  C.  536.  In  Charleston 
p.  Oliver,  16  S.  C.  47,  it  was  decided  that 
a  license  tax  was  not  a  "  debt "  within  the 
meaning  of  the  constitutional  provision 
that  "  no  person  shall  be  imprisoned  for 
debt  except  in  case  of  fraud." 

In  Pennsylvania  it  is  held  that  a  property 
owner  has  no  set-off  against  the  claim  of  a 
city  for  an  assessmnent,  and,  in  a  suit  by  the 
city  upon  such  a  claim,  equities  between 
the  property  owner  and  the  contractor 
cannot  be  adjusted.  Pittsburgh  v.  Mc- 
Knight,  91  Pa.  St.  202.  See  also  Brient- 
nall  r.  Philadelphia,  103  Pa.  St.  156.  As 
to  counter-claim,  see  Philadelphia  v.  Cloud, 
4  W.  N.  C.  445.  Where  a  city's  obliga- 
tions  are  receivable  for  taxes,  they  and 
the  taxes  may  be  the  subject  of  set-off. 
Amy  p.  Shelby  Co.  Tax.  Dist.,  114  U.  S. 
387. 

Denying  that  taxes  are  debts,  for 
which,  without  statute  authority,  actions 
may  be  maintained,  see  Pierce  v.  Boston, 
supra;  Shaw  v.  Pickett,  26  Vt  486, 
cited  with  approval  by  Chase,  C.  J.,  in 
Lane  County  v.  Oregon,  7  Wall.  71,  80 
(1868),  arguendo;  Allen  p.  Galveston,  51 
Tex.  302  ;  see  Butler  v.  Xevin,  88  IlL  575 
(1878);  Craycraft  v.  Selvage,  10  Bush 
(Ky.),  696  (i874)  ;  New  Orleans  p.  David- 
son, 30  La.  An.  541  ;  New  Orleans  r. 
Hill,  30  La.  An.  554  ;  Greer  v.  Coving- 
ton, 83  Ky.  410 ;  Detroit  v.  Jepp,  52 
Mich.  458  ;  SlcCallnm  v.  Bethany,  42 
illih.    457 ;    Putnam    p.    Fife   Lake,    45 


Mich.  125 ;  and  Staley  v.  Columbus, 
36  Mich.  38.  In  an  important  case  in 
the  Supreme  Court  of  the  United  States 
Justice  Field  states  with  clearness  the 
distinction  between  "taxes"  and  "debts." 
"  Taxes  are  not  debts.  It  was  so  held  by 
this  court  in  the  case  of  Lane  County  r. 
Oregon,  7  Wall.  71.  Debts  are  obliga- 
tions for  the  payment  of  money  founded 
upon  contract  express  or  implied.  Taxes 
are  imposts  levied  for  the  support  of  the 
government,  or  for  some  special  purpose  au- 
thorized by  it.  The  consent  of  the  tax- 
payer is  not  necessary  to  their  enforce- 
ment. They  operate  in  invitum.  Nor  is 
their  nature  affected  by  the  fact  that  in 
some  States  ...  an  action  of  debt  may 
be  instituted  for  their  recovery.  The  form 
of  procedure  cannot  change  their  charac- 
ter. Augusta  V.  North,  57  Me.  392  ;  Cam- 
den p.  Allen,  26  N.  J.  L.  398  ;  Perry  r. 
Washburn,  20  Cal.  318.  Nor  are  they 
different  when  levied  under  writs  of  man- 
damus for  the  payment  of  judgments,  and 
when  levied  for  the  same  purpose  by  stat- 
ute. The  levy  in  the  one  case  is  as  much 
by  legislative  authority  as  in  the  other." 
Meriwether  v.  Garrett,  102  U.  S.  472, 
613.  In  Dubuque  p.  111.  Cent.  R.  R.  Co., 
39  Iowa,  56,  74,  the  text,  sec.  815  (653), 
is  quoted  with  approval,  and  nnmerons 
cases  are  cited  by  the  learned  judge,  in- 
cluding The  Dollar  Sav.  Bank  v.  United 
States,  19  Wall.  227.  "The  cases  cited." 
says  Beck,  J.,  "it  is  believed,  fully  recog- 
nize the  rule  that  actions  at  law  may  be 
maintained  to  recover  taxes,  though  spe- 
cial remedies  be  provided  therefor,"  unless, 
it  should  be  added,  the  special  mode  ap- 
pears to  have  been  the  only  mode  intended. 
B.  p.  Burlington  p.  B.  &  Mo.  R.  R.  Co., 
41  Iowa,  134  (1875),  which  also  holds 
that  an  action  by  a  municipality  to  re- 
cover taxes  as  debts   is  within  the  statut* 
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§  816  (654).    Same  subject.    Specific  Mode  held  exclusive.  —  Oa 
the  principle  that  the  specific  stc^tute  mode  of  collection  must  be  pui- 


of  limitations  of  the  State,  and  is  barred 
by  the  lapse  of  the  statutory  period.  To 
the  same  effect  are,  Davenport  v.  C.  R.  I. 
E.  R.  Co.,  38  Iowa,  633  ;  Mellinger  v. 
Houston,  68  Tex.  37,  and  cases  cited  ;  St. 
Louis  V.  Newman,  45  Mo.  138  ;  Jefferson 
V.  Whipple,  71  Mo.  521.  Statute  of  limi- 
tations held  not  to  be  a  defence  to  the  en- 
forcement of  taxes  by  a  municipal  corpora- 
tion. Elliott  V.  Williamson,  11  Lea,  38. 
See  ante,  sec.  667  et  seq.,  675. 

Further,  as  to  personal  liability  of  tax- 
payer to  an  action  for  the  taxes,  sep  Oak- 
land V.  Whipple,  39  Cal.  112  ;  People  v. 
Seymour,  16  Ual.  332  ;  Guerin  v.  Reese, 
33  Cal.  292 ;  Litchfield  v.  Vernon,  41 
N.  Y.  123  (1869);  St.  Louis  v.  Clemens, 
36  Mo.  467  ;  St.  Louis  v.  De  Noue, 
44  Mo.  136.  In  the  case  of  Neenan  v. 
Smith,  50  Mo.  525  (1872),  the  case  of  St. 
Louis  V.  Clemens,  36  Mo.  467,  was  over- 
ruled as  to  the  right  under  the  charter  to 
a  judgment  and  general  execution,  Bliss, 
J.,  doubting  the  power  of  the  legislature 
to  make  local  assessments  a  personal 
charge  upon  the  owner,  Voorhies,  J.,  de- 
nied the  power,  in  St.  Louis  v.  Allen,  53 
Mo.  44  (1873),  where  the  question  is  fully 
discussed.  Prescribed  mode  of  collection 
of  an  assessment  must  be  pursued.  Mix 
V.  Ross,  57  111.  121  (1870).  In  the  case 
of  Taylor  v.  Palmer,  31  Cal.  240  (1866), 
the  majority  of  the  court  held,  that  it  was 
not  within  the  power  of  the  legislature, 
under  the  Constitution,  to  make  an  assess- 
ment for  street  improvements  a  personal 
charge  against  the  owner  for  whatever  sum 
may  remain  after  a  lien  on  the  lot  has 
been  enforced.  In  the  learned  and  strong 
dissenting  opinion  of  Sawyer,  J.,  lb.  666, 
the  legislative  practice  and  the  decisions 
in  other  States  are  extensively  referred  to, 
and  the  authority  of  the  legislature  to 
make  an  assessment  a  personal  charge 
earnestly  and  ably  maintained.  The  stat- 
ute of  limitations  may  be  ple.ided  against 
a  city  suing  for  a  personal  judgment  for 
taxes.  Jefferson  v.  Whipple,  71  Mo.  519  ; 
see  cases  in  preceding  note  ;  contra,  Elliott 
V.  Williamson,  supra.  Contractor  not  en- 
titled to  a  personal  judgment  against  the 
lot-owners.     Randolph  v.  Bayne,  44  Cal. 


366  (1872)  ;  supra,  sec.  SQ^etseq.;  post, 
sec.  821,  note. 

On  the  principle  that  where  a  statute 
creates  a  liability  which  did  not  before  ex- 
ist,  and  gives  a  special  remedy  to  enforce 
it,  that  remedy,  and  not  a  common-law 
action  must  be  pursued,  it  was  held  that 
street  assessments  must  be  collected  in  the 
manner  provided  by  the  charter  or  consti- 
tuent act  of  the  corporation.  Flournoy  v. 
Jeflersonville,  17  Ind.  169  (1861);  lb. 
318.  Precept  must  be  duly  signed  by  the 
proper  officer.  Jeffersonville  v.  Patterson, 
32  Ind.  140.  It  was  held  by  a  divided 
court  (ten  senators  to  eight)  that  a  county 
could  not  maintain  a  bill  in  equity,  in  the 
nature  of  a  creditor  s  bill,  to  enforce  the 
payment  of  county  taxes,  where  the  war- 
rant for  the  taxes  was  returned  no  prop- 
erty whereon  to  levy.  Court  of  Errors, 
Durant  i;.  Albany  Co.  Sup.,  26  Wend.  66 
(1841),  reversing  decree  of  chancellor  and 
vice-chancellor.  Post,  sees.  906-924  ;  in- 
fra, sec.  822. 

Where,  by  a  constitutional  provision, 
taxes  may  be  paid  in  the  coupons,  &c., 
for  the  payment  of  which  they  are  levied, 
the  taxpayer  can  exercise  the  privilege 
only  before  suit  is  brought  for  their  collec- 
tion. Bummel  v.  Houston,  68  Tex.  10. 
The  State  of  Virginia  agreed  to  receive 
coupons  on  State  bonds  in  payment  "  after 
maturity  for  all  taxes  due  the  State." 
This  imposes  not  only  a  moral  but  legal 
obligation.  Hartman  v.  Greenhow,  102 
U.  S.  672  ;  Antoni  v.  Greenhow,  107  U.  S. 
769  ;  Virginia  Coupon  Cases,  114  U.  S. 
269  ;  Royall  i;.  Virginia,  116  U.  S.  572; 
Sands  r.  Edmunds,  116  U.  S.  585  ;  Ayers, 
In  re,  123  U.  S.  443 ;  contra,  Greenhow  v. 
Vashon,  81  Va.  336.  This  legislation  and 
the  decisions  reviewed,  23  Am.  Law  Rev. 
924. 

Where  a  county  judge,  empowered  by  law 
to  appoint  a  collector  of  a  tax  levied  upon 
a  precinct  to  meet  the  interest  and  a  rea- 
sonable amount  of  the  principal  of  bonds 
issued  in  aid  of  a  railroad,  was  unable  to 
make  the  appointment  because  no  person 
could  be  found  willing  to  serve,  it  was 
held,  in  an  action  brought  by  the  bond- 
holders to  enforce  payment,  that  the  chan- 
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sued,  it  was  held,  in  another  case,  where  the  legislature  had  provided 
that  a  tax  upon  free  persons  of  color  removing  to  a  city  should  be 
collected  by  hiring  them  out,  that  an  ordinance  which  authorized 
such  persons  to  be  imprisoned  for  the  non-payment  of  tlie  tax  was 
void.i  So  where  the  organic  law  of  a  town  gave  it  power  "  to  levy 
and  collect  taxes,"  and  also  provided,  in  another  section,  that  "if 
any  person  fail  to  pay  any  tax  levied  on  his  property,  the  town 
collector  may  recover  the  same  by  civil  action  iu  the  name  of  the 
corporation,"  it  was  held  that  the  payment  of  taxes  must  be  en- 
forced by  suit,  and  that  it  was  not  competent  for  the  corporation 
to  pass  an  ordinance  providing  for  their  collection,  by  seizure  and 
sale,  before  judgment,  since  the  mode  of  collection  specified  in  the 
statute  excluded  all  other  modes.* 

§  817  (655).  Action  held  sustainable  edthough  Summary  Mode  of 
Collection  is  provided.  —  The  authorities,  however,  are  not  uniform, 
and  in  some  of  the  States  the  view  is  taken  that  a  tax  legally  levied 
and  assessed  by  a  municipal  corporation  pursuant  to  its  charter 
creates  a  legal  obligation  to  pay  such  tax,  and  that  the  city  can 
recover  it  in  an  action  of  assumpsit,  and  this  although  there  may  be 
a  summary  mode  of  recovery  provided  for  in  the  oi-dinance.^     In 

cellor  had  no  power  to  appoint  a  collector  brought  was  imposed  by  virtue  of  that 

or  a  receiver   for    the    purpose,    on   the  act,    the   imposition    and    assessment    of 

ground  that  the  power  to  levy  and  collect  which  created  the  legal  obligation  to  pay, 

tiixes  is  legislative  and  not  inherent  in  a  on  which  the  law  raised  an  assumpsit,  in- 

court  ;  and  that  if  such  power  were  exer-  dei)endent  of  the  notice  required  by  the 

cised  by  a  court  the  theory  of  government  fifth  section  of  the  ordinance,  as  a  founda- 

and  the  distribution  of  powers  would  be  tion  for  a  summary  mode  of  recovery,  and 

destroyed.'     McLean  Co.  Precinct  r.  De-  unaffected  by  the  omission  of  the  collector 

posit  Bank,  81  Ky.  254.     See  post,  sees,  to  do  his  duty,  which  omission,  though  it 

861,  885,  886.  caused  the  loss  of  the  right  to  collect  the 

^  Cooper  V.  Savannah,  4  Ga.  68  (1848).  tax  by  distress  and  sale  of  the  goods,  left 

2  Alexander    v.    Helber,   35  Mo.    334  the  right  to  recover  on  the  original  im- 

(1864);  aiite,  sec.  339.  plied  fl«s!f »?/)«/ unimpaired,  —  sm  assump- 

*  Dugan    17.    Baltimore,    1   Gill  &   J.  sit  raised  by  the  law  on  the  imposition  and 

(Md. )  499  ;  Baltimore  v.  Howard,  6  Har.  assessment  of  the  tax,  and  not  to  arise  on 

&  J.  (Xld.)  383  ;  Gordon  v.  Baltimore,  5  the  delivery  by  the  collector  of  an  account 

Gill,  236,  243  ;  Eschbaeh  v.  Pitts,  6  Md.  of  the  assessment  and  tax."    s.  p.  State  v. 

71  (1854).    In  Dugan  v.  Bahimore,  supra.  Southern  Steamship  Co.,  13  La.  An.  497 

Buchanan,  C.  J.,  delivering  the  opinion  (1853);   Dunlap  v.  Gallatin   County,    15 

of  the  court,  said  :  "  In  Baltimore  v.  How-  111.  9  ;  R\an  v.  Gallatin  County,  14  111. 

ard,  6  Har.  &  J.  383,  it  was  decided  by  83  ;  Geneva  v.  Cole,   61  111.  397  (1871); 

this  court,  in  relation  to  the  tenth  section  Jones boro    v.    McKee,     2  Yerg.   (Tenn.) 

of  the  act  of  incorporation,  that  the  giving  167. 

a  remedy  by  distress  or  actioli  of  debt  was  Mode  of  collection.     Bond  r.  Hiestand, 

cumulative  only,  and  did  not  take  away  20  La.   An.  139  ;   Louisville  v.  Bank  of 

the  action  arising  by  implication,  »t  the  Ky.,  3  Met  (Ky.)  148;  New  Orleans  v. 

legal  obligations  to  pay  a  claim  created  Graihle,    9   La.   An.    561  ;    Baltimore   v. 

by  law.     The  tax  for  which  this  suit  is  Chase,  2  Gill  &  J.  (Md.)  376  ;  supra,  sees. 
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Minnesota,  where  the  same  statute  which  granted  to  a  city  the 
power  to  impose  a  poll-tax  specified  a  mode  for  collecting  the  tax, 
this  express  grant  of  a  specific  remedy  was  held  to  preclude  by  im- 
plication the  right  to  collect  by  an  action,  and  this  although  the 
statutory  remedy  was  admitted  to  be  inadequate  and  impracticable.^ 


§  818  (656).  "Where  the  Charter  is  silent  as  to  Mode  of  Collection, 
Suit  may  be  brought.  —  If  the  charter  gives  the  power  to  impose  taxes, 
but  is  silent  respecting  the  method  for  their  recovery,  the  corporation 
may  enforce  them,  or  provide  by  ordinance  for  their  enforcement  by 
due  course  of  judicial  proceedings.  In  such  a  case,  the  authority  ta 
collect  by  suit  is  clearly  implied,  being  necessary  in  order  to  make 
the  power  to  tax  available.^  The  well-known  rule  is,  that  where 
a  statute  creates  a  right,  and  gives  no  remedy,  the  party  may  resort 
to  the  usual  remedy  applicable  to  such  a  case.  But  the  power  to 
levy  and  collect  a  tax,  whether  general  or  special,  does  not  carry 
with  it  the  authority  to  collect  hy  distress  or  sale  of  property,  or  in 
any  way  more  summary  than  by  resort  to  legal  proceedings.  The 
principle  of  the  common  law  is  clear,  as  we  have  already  seen,^  that 


811,  note,  816,  note  ;  Mix  v.  Boss,  57  111. 
121  ;  Ball  v.  Poor,  81  Ky.  26  ;  McLean 
County  Precinct  v.  Deposit  Bank,  81  Ky, 
254.  In  Alabama  a  tax  levied  and  as- 
sessed is  a  legal  liability  upon  the  tax- 
payer which  may  be  enforced  at  common 
law,  unless  the  statutory  remedy  is  exclu- 
sive. Perry  County  v.  Selma,  M.  &  M. 
K.  K.  Co.,  58  Ala.  546  ;  Winter  v.  Mont- 
gomery Council,  79  Ala.  481.  In  the 
latter  case  it  was  held  also  that  if  the  legal 
remedy  is  inadequate,  as  where  the  owner 
of  the  property  is  a  feme  covert,  the  lien 
for  taxes  may  be  enforced  in  equity.  It 
was  held  in  Dollar  Savings  Bank  v.  United 
States,  19  Wall.  227  (1873),  that  by  ex- 
press provision  of  the  Internal  Revenue 
Act  taxes  due  thereunder  may  be  collected 
in  a  common-law  action  of  debt.  Mr. 
Justice  Strong  says  that  such  recovery 
might  be  had  on  general  principles.  He 
admits  that  where  the  statute  creates  a 
right  and  provides  a  particular  remedy  for 
its  enforcement  such  remedy  is  generally 
exclusive  of  all  common-law  remedies. 
But  he  says  :  "The  reason  of  the  rule  is 
that  the  statute,  by  providing  a  particular 
remedy,  manifests  an  intention  to  prohibit 
other  remedies,  and  the  rule,  therefore, 
rests  upon  a  presumed  statutory  prohibi- 


tion. It  applies  and  it  is  enforced  when 
any  one  to  whom  the  statute  is  a  rule  of 
conduct  seeks  redress  for  a  civil  wi'ong. 
He  is  conlined  to  the  remedy  pointed  out 
in  the  statute,  for  he  is  forbidden  to  make 
use  of  any  other.  .  .  .  Such  principles  are 
not,  however,  rules  of  conduct  of  the 
State." 

In  Iowa,  the  liability  for  a  duly  au- 
thorized tax,  lawfully  levied,  is  a  debt. 
Dubuque  v.  111.  Cen.  R.  R.  Co.,  39  Iowa, 
56  (1874)  ;  Davenport  v.  C.  K.  I.  K.  R. 
Co.,  38  Iowa,  633.  An  action  at  law  can 
be  maintained  by  a  city  for  the  recovery 
of  municipal  taxes  upon  the  property  of  a 
railroad,  notwithstanding  the  •  legislature 
may  have  provided  a  special  remedy  there- 
for, lb. ;  Burlington  v.  B.  &  M.  R.  R. 
Co.,  41  Iowa,  134  (1875). 

1  Faribault  v.  Misener,  20  Minn.  396 
(1874),  where  the  cases  are  learnedly  ex- 
amined by  Young,  J, 

2  State  V.  Severance,  55  Mo.  378,  389 
(1874),  Wagner,  J.  ;  Amite  City  v.  Cle- 
mentz,  24  La.  An.  27  (1872)  ;  Jefferson  v. 
McCarty,  74*  Mo.  55.  See  cases  cited 
infra,  note  4  to  this  section. 

'  Ante,  chapter  on  Ordinances,  sees. 
336-353,  408-422. 
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municipal  corporations  cannot  make  a  by-law  (unless  the  power  be 
plainly  and  directly  conferred)  to  enforce  the  payment  of  fines  by 
distress,  sale,  or  forfeiture  of  the  goods  of  the  party  who  may  have 
omitted  to  discharge  his  legal  dues ;  and  the  same  doctrine  extends 
to  taxes,  when  they  are  treated  as  debts.  Municipal  power  to  col- 
lect by  distress  and  sale  cannot  be  implied  because  the  State  collects 
its  taxes  in  this  manner.  It  must  be  given,  if  not  in  express  terms, 
yet  by  the  clearest  and  most  indubitable  implication.^  Therefore, 
the  power  to  sell  for  the  non-payment  of  taxes,  general  or  special, 
cannot  be  inferred  from  an  express  provision  in  the  charter  to  the 
effect  that  the  collection  of  the  taxes  provided  for  therein  shall  be 
enforced  in  such  manner  as  may  be  provided  by  the  ordinances  of 
the  city.2 

§  819  (657).  Same  subject.  Power  to  sell  for  Delinquent  Taxes. — 
While  the  power  "  to  levy  and  collect  taxes  "  will  not  alone  confer 
the  right  upon  the  municipality  to  collect  by  a  direct  sale,  yet  these 
words  may  give  such  authority  in  connection  with  other  charter 
provisions  on  the  same  subject,  which  unequivocally  and  plainly 
assume  and  recognize  the  existence  of  a  power  of  sale.^ 

§  820  (658).  Same  subject.  —  The  principle  is  a  familiar  one, 
that  the  power  to  sell,  when  given,  must  be  strictly  pursued,  or  the 

^  Bergen  r.  Clarkson,  1  Halst.  (N".  J. )  nature  of  interest  for  the  non-payment  of 

352  (1796)  ;  Merriam  v.  Moody,  25  Iowa,  such  taxes  when  they  become   due,  and 

163  (1868)  ;  Baltimore  v.  Howard,  6  Har.  such  penalties  become  a  part  of  the  debt 

&J.  (Md.)  383  ;   Dugan   v.  Baltimore,    1  created   by  the  tax,  and  are  collected  in 

Gill  &  J.   (Md.)  499;  Annapolis  v.  Har-  the  same   manner.     The  City  of  Burling- 

wood,  32  Md.  471  (1870)  ;  Ham  r.  Miller,  ton  v.  The  B.  &  Mo,  K.  R.  Co.,  41  Iowa, 

20  Iowa,  450  ;  Camden  r.  Allen,  26  N.  J.  134  (1875). 

L.  398  (1857)  ;  Clarke  r.  Tucket,  2  Vent.  2  Merriam  v.    Moody,   25  Iowa,    163  ; 

182 ;  New  Orleans  v.  Graihle,  9   La.    An.  Paine  v.  Spratley,  5  Kan.  525  ;  Mclnemy 

561  ;  Baltimore  v.  Chase,  2  Gill  &  J.  (ild.)  v.  Reed,  23  Iowa,  410. 
876;   St.    Louis  ».   Riis-sell,    9   Mo.    503  »  St.  Louis  t).  Russell,  9  Mo.  503  (1845); 

(1845) ;  St.  Louis  v.  Allen,  13   Mo.    400  St.  Louis  v.   Allen,   13  Mo.   400   (1850). 

(1850)  ;  Mclnemy  v.  Reed,  23  Iowa,  410  In  these  ca-ses  it  appeared  that  in  the  char- 

(1867);  Haskell  v.  Burlington,  30  Iowa,  terofSt.  Louis  power  was  given  "to  levy 

232    (1870);    Dubuque   v.    Harrison,   34  and  collect   taxes,"  &c.,    and  in  another 

Iowa,    163   (1872)  ;  Paine  v.  Spratley,  5  portion  of  the  charter  it  was  provided  that 

Kan.   525;  Augusta  v.    Dunbar,   50   Ga.  "the  mayor  and  city  council  shall   have 

387.     The  right  to  impose  a  fine  or  penalty  power,  by  ordinance,  to  direct  the  manner 

for  the  non-payment  of  a  tax  must  be  in  which  property  advertised  for  sale,  or 

plainly  conferred,-  or  it  cannot  be  exercised  sold  for  taxes,  by  authority  of  the  corpora- 

by    the     corporation.      Municipality    v.  tion,  may  be  redeemed,"  and  it  was  held 

Pauce,  6  La.  An.  515  (1851).  that  the  city  might  sell  property  for  the 

Municipal  corporations,  when   clothed  non-pajrment  of  taxes.     Compare  Merriam 

by  charter  with  the  power  to  impose  taxes,  v.  Moody,  supra. 
may  prescribe  reasonable  penalties  in  the 
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sale  is  void ;  and  a  party  claiming  title  under  a  corporation  tax  sale 
must,  unless  the  rule  is  varied  by  legislative  enactment,  show  that 
every  prerequisite  to  the  exercise  of  the  power  has  been  complied 
with.i 


§  821  (659).  Lien  of  Taxes.  — It  is  undoubtedly  a  sound  propo- 
siti<Mi  that  taxes,  whether  general  or  special,  are  not  liens  upon  tlie 
property  against  which  they  are  assessed,  unless  made  so  by  the 
charter,  or  unless  the  corporation  is  authorized  by  the  legislature  to 
declare  them  to  be  liens.^ 


1  Pope  V.  Headen,  5  Ala.  433  (1843)  ; 
Allen  V.  Galveston,  51  Tex.  302  ;  Under- 
liill  V.  Smith  (publication),  Chip.  (Vt.) 
81  (1791)  ;  Bucknall  r.  Story  (corporation 
tax-deeds  as  evidence  of  title),  36  Cal. 
67  ;  Holroyd  v.  Puniphrey,  18  How. 
(U.S.)  69;  Holbrook  v.  Dickinson,  46 
111.  285;  Ansley  V.  Wilson  'publication), 
50  Ga.  418  ;  Dowell  v.  Portland,  13  Oreg. 
248  (assessment  made  to  a  stranger  to  the 
title  is  void)  ;  State  v.  Taylor,  59  Md. 
338  ;  O'Byine  v.  Philadelphia,  93  Pa.  St. 
225  (publication)  ;  AUentown  v.  Hower, 
93  Pa.  St.  332  (defective  registration  of 
lien) ;  Pittsburgh  v.  Knowlson,  92  Pa.  St. 
116  (time  of  filing  lien)  ;  McPhee  v. 
Venable,  77  Ga.  772. 

Effect  of  municipal  tax-deed  being  made 
prima  facie  evidence  of  title.  See  cases 
supra  :  Dubois  v.  Campau,  24  Mich.  360 
(1872).  The  special  mode  of  collection  of 
assessments  prescribed  by  law  must  be 
pursued.  Mix  v.  Ross,  51  111.  121  (1870). 
Blackwell  on  Tax  Titles,  chap.  xxxi. 
Compliance  with  law  must  appear  on  the 
face  of  the  proceedings.  Chicago  v. 
Wright,  32  111.  192;  Sharp  v.  Speir,  4 
Hill  (N.  Y.),  76,  adjudging  that  a  power 
to  sell  for  taxes  did  not  authorize  a  sale 
for  a  mere  assessment  for  benefit ;  s.  p. 
Sharp  V.  Johnson,  4  Hill  (N.  Y.),  92.  In 
a  proceeding  to  set  aside  a  sale  of  land  for 
taxes,  on  the  ground  that  the  full  amount 
had  been  tendered,  the  plaintiff  must  of- 
fer to  pay  the  money  into  court  or  to  the 
purchaser  when  relief  is  obtained.  Lan- 
caster V.  Du  Hadway,  97  Ind.  565. 

Injunction  will  lie  to  prevent  a  sale  of 
land  upon  a  void  precept.  Goring  v.  McTag- 
gart,  92  Ind.  200  ;  but  see  post,  sees.  737, 
738.  In  Doe  t>.  Chunn,  1  Blackf.  (Ind.) 
336  (1825),  it  was  held  that  express  power 


to  a  municipal  corporation  to  levy  taxes 
and  sell  lands  for  the  non-payment  of 
them  (the  charter  being  silent  as  to  con- 
veyance to  the  purchaser)  did  not  include 
the  power  to  convey  ;  but  this  view  may, 
perhaps,  be  considered  too  strict  to  be 
sound.  At  all  events,  this  would  not  bo 
law  in  any  but  a  tax- title  case.  See  Paine 
V.  Spratley,  5  Kan.  525. 

'*  Without  express  power  given  to  a 
municipal  corpm-ation,  by  statute  to  be- 
come purchaser  at  an  author 'zed  sale  of 
lands  [by  it]  for  the  non-payment  of  taxes, 
it  possesses  no  such  power,  and  a  sale  to  it 
is  void."  Dixon,  C.  J.,  in  Knox  v.  Pe- 
terson, 21  Wis.  247  (1866)  ;  Sprague  v. 
Coenen,  30  Wis.  209  (1872)  ;  s.  p.  Cham- 
paign V.  Harmon,  98  111.  491  ;  Logansport 
V.  Humphrey,  84  Ind.  467.  In  Wisconsin 
towns  are  distinguished  from  mimicipal 
corporations  proper,  and  are  not  author- 
ized to  mrchase  and  hold  tax  certificates. 
Eaton  V.  Manitowoc  Co.  Sup.,  44  Wis. 
489  (1878).  Relief  against  illegal  taxes 
and  assessments.  Post,  chap.  xxii.  RigM 
to  recover  back.     Post,  chap,  xxiii. 

2  Philadelphia  v.  Greble,  38  Pa.  St. 
839  ;  Howell  v.  Philadelphia,  lb.  471  ; 
Allegheny  City's  Appeal  (lien  of  assess- 
ment), 41  Pa.  St.  60  ;  Lofiink  v.  Allegheny, 
5  Weekly  Note  Cases  3,  (1877)  ;  Heme  v. 
Levee  Comm'rs,  19  Wall.  655 ;  Meri- 
wether V.  Garrett,  1 02  U.  S.  472  ;  Jeffer- 
son  V.  Whipple,  71  Mo.  519  ;  Kansas 
City  V.  Payne,  71  Mo.  159.  Authority  to 
a  city  "  to  provide,  by  ordinance  or  other- 
wise, for  the  prompt  collection  of  taxes  due 
to  the  city,  and  to  that  end  the  city  shall 
have  power  to  sell  real  as  well  as  personal 
property,"  authorizes  it  to  pass  an  ordi- 
nance declaring  taxes  to  be  a  lien  on 
realty.      Eschbach  v.   Pitts,    6    Md.  71 
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§  822  (660).  Same  subject.  Mode  of  enforcing  Lien.  —  Where 
the  charter  of  a  city  conferred  upon  it  the  power  "  to  levy  and  col- 
lect "  a  special  tax  for  local  improvements,  and  declared  such  tax  to 
be  "  a  lien  "  upon  the  real  estate  upon  which  it  should  be  assessed, 
and  no  mode  of  collection  was  prescribed,  and  no  power  to  collect 
by  sale  existed,  the  court  was  of  opinion  that  the  lien  might  be  en- 
forced in  equity,  and  the  power  "  to  collect "  be  exercised  by  the 
coi-poration  by  a  suit  in  its  name  ;  but  it  was  held  that  suit  could  not 
be  maintained  in  the  name  of  an  assignee  of  the  coi-poration.^  The 
right  of  the  owner  to  redeem  from  sales  for  municipal  taxes  and 


(1854),  charter  of  Baltimore.  See  Dallam 
V.  Oliver,  3  Gill  (Md.),  445  (1845). 
Though  a  personal  action  may  lie  against 
the  owner  to  recover  the  amount  of  pav- 
ing tax,  yet  this  does  not  affect  the  speci- 
fic liability  of  the  property  on  which  the 
tax  is  a  lien,  or  which  may  be  sold  to  pay 
it.  Eschbach  v.  Pitts,  6  Md.  71  (1854). 
See,  as  to  liens.  Mix  v.  Ross,  57  111.  121  ; 
Higgins  V.  Chicago,  18  111.  276  ;  Burling- 
ton f .  Quick,  47  Iowa,  222.  A  city  can 
create  a  lien  for  improving  a  street  only 
when  it  has  exercised  its  powers  legally, 
and  made  the  improvement  in  accordance 
with  the  law.  Herschberger  v.  Pitts- 
burgh, 115  Pa.  St  78. 

The  water  rents  in  favor  of  a  city  own- 
ing water-works  were  by  the  charter  de- 
clared ''to  be  a  lien  upon  the  house  and 
lot  in  the  same  way  and  shall  be  collected 
like  other  taxes."  Construing  this  statute, 
water  rents  are  not  regarded  as  taxes  or 
an  assessment  for  benefits,  and  the  obliga- 
tion of  the  consumer  rests  upon  an  im- 
plied contract  to  pay  for  water  used.  But 
though  resting  on  contract  it  is  competent 
for  the  legislature  to  declare  that  the  lien 
of  such  water  rent  shall  have  priority  over 
mortgages  made  after  such  legislative  act, 
although  the  water  was  introduced  on  the 
mortgaged  lot  after  the  giving  of  the  mort- 
gage. Such  an  act  and  such  effect  there- 
of does  not  deprive  the  mortgagee  of  his 
property  without  due  process  of  law. 
Provident  Inst,  for  Sav.  v.  Jersey  City, 
113  r.  S.  506  (18S4). 

^  Mclnemy  v.  Keed,  23  Iowa,  410 ; 
Lima  r.  L.  Cem.  Assoc,  42  Ohio  St.  128. 
In  New  York  v.  Colgate,  12  N.  Y.  140 
(1854),  the  lien  of  the  city  was  created  by 
statute,  and  the  cumulative  right  to  en- 


force  it  as  a  mortgage  given,  and  the  lien, 
it  was  held,  was  not  discharged  by  a  de- 
fective sale  in  pais.  See,  also,  Norwich  r. 
Hubbtird,  22  Conn.  587  il853) ;  Himmel- 
manui-.  Sjianagel,  39  CaL  389.  Though 
a  lien  be  given,  the  remedy  at  law  is  not 
necessarily  excluded.  New  Haven  v. 
Fair  H.  &  W.  R.  R.  Co.,  38  Conn.  422 
(1871^ ;  s.  c.  9  Am.  Rep.  399  ;  supra,  sees. 
798,  note,  815;  Heine  c  Levee  Comm'rs, 
19  Wall.  655  (1S73).  Where  the  taxes 
had  not  been  assessed,  and  where  there 
was  no  statute  declanug  them  a  lien,  it 
was  held  that  a  bondholder  had  no  remedy 
in  equit}'  to  compel  the  assessment  and 
collection  of  the  tax.  See  chapter  on 
Mandamus,  post.  As  to  enforcement  of 
lien  in  California,  see  Hancock  v.  Bow- 
man, 49  Cal.  413  (1875). 

A  contractor,  who,  as  the  agent  of  the 
city,  and  by  its  authority,  does  paving 
under  a  contract  with  lot-owners,  will  be 
subrogated  to  the  riglits  of  the  city  as  to 
liens  on  the  adjoining  property,  and  may 
prosecute  a  suit  in  the  name  of  the  city 
for  his  use  against  the  delinquent  property. 
Philadelphia  r.  Wlstar,  35  Pa.  St.  427 
(1860).  But  in  Griffing  r.  Pintard,  25 
Miss.  173,  it  was  held  that  the  doctrine  of 
subrogation  had  no  application  to  the 
rights  and  remedies  of  the  State  or  city 
against  delinquent  taxpayers. 

Suits  for  local  assessments  may  be 
brought  in  the  name  of  the  corporation, 
although  the  charter  directs  that  the  board 
of  trustees  shall  do  the  work  and  recover  ; 
the  trustees  are  but  the  agents  of  the  cor- 
poration. Palmyra  r.  Morton,  25  Mo. 
593  (1857)  ;  Northern  Liberties  v.  St. 
John's  Church,  13  Pa.  St.  104. 
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assessments,  as  well  as  from  sales  under  the  general  tax  laws,  is  favor- 
ably regarded  by  the  courts ;  and  statutes  giving  or  extending  this 
right  are  liberally  construed.  And  it  is  held  by  the  Supreme  Court 
of  Pennsylvania  that  the  right  to  redeem  is,  until  the  sale  is  fully 
consummated  by  deeds,  wholly  within  legislative  control,  and  that 
the  redemption  time  may  be  enlarged  after  the  sale  is  made  and 
before  the  purchaser  has  obtained  his  deed.^ 


As  to  mode  of  collecting  assessments  for 
local  improvements,  and  when  considered 
a  personal  cJiarge  as  well  as  a  lien  on  the 
property  benefited,  see  Bennett  v.  Buffalo, 
17  N.  Y.  383;  New  York  v.  Colgate,  12 
N.  Y.  140  (assessment  for  widening  street); 
Salter  v.  Eeed,  15  Pa.  St.  260  ;  Philadel- 
phia V.  Cook,  30  Pa.  St.  56,  63  ;  Guerin  v. 
Reese,  33  Cal.  292  ;  Des  Moines  v.  Casady, 
21  Iowa,  570  ;  Gaffney  v.  Gough,  36  Cal. 
104  ;  Britton  v.  Philadelphia,  32  Pa.  St, 
387  ;  Mix  v.  Ross,  57  111.  121  (1870)  ; 
Jones  V.  Schulmeyer  (date  when  lien 
given  by  statute  attaches),  39  Ind.  119 
(1872)  ;  supra,  sec.  815,  note. 

1  Gault's  Appeal,  34  Pa.  St.  95  (1859). 
See  Adams  v.  Beale,  19  Iowa,  61. 

In  Wisconsin  a  provision  in  a  city 
charter  that  no  costs  shall  be  recovered 
against  the  city  in  any  action  brought  to 
set  aside  a  tax  sale  or  to  prevent  the  col- 


lection of  the  tax  was  held  unconstitutional. 
Durkee  v.  Janesville,  28  Wis.  464.  And 
so  a  statute  requiring  payment  of  the  re- 
demption money  and  interest,  before  being 
allowed  to  question  the  validity  of  a  tax- 
deed,  was  held  unconstitutional  by  the 
Supreme  Court  of  Illinois.  Reed  v.  Tyler, 
56  111.  288,  Under  the  charter  of  New 
York  City  declaring  assessments  for  cer- 
tain local  improvements  to  be  a  lien  upon 
the  property  benefited,  such  lien  does  not 
exist  until  the  amount  thereof  is  ascer- 
tained, and  the  city  cannot  create  such  a 
lien  upon  property  owned  by  itself  when 
the  local  improvement  was  constructed 
and  the  expense  thereof  paid  by  it. 
Dowdney  v.  New  York,  54  N.  Y.  186 
(1873).  Lien  when  given  held  to  be  of 
equal  rank  with  lien  for  State  taxes.  Jus- 
tice V.  Logansport,  101  Ind.  326. 
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CHAPTER  XX. 

MANDAMUS. 

§  823  (661).  Subject  outlined.  —  This  important  subject,  so  far 
as  it  falls  within  the  scope  of  the  present  work,  will  be  considered 
in  the  following  order :  — 

1.  Definition  and  General  Nature  of  the  Eemedy  —  sees.  824- 
826. 

2.  When  the  Writ  will  be  granted  or  refused  —  sees.  827- 
831. 

3.  Mandatory  and  Discretionary  Powers  as  respects  the  Eem- 
edy by  Mandamus  —  sees.  832—836. 

4.  Mandamus  as  respects  Municipal  Elections  and  Officers  — 
sec.  838  et  seq. ;  To  take  Office  —  sec.  841 ;  To  admit  to  Office  — 
sees.  842-846 ;  To  restore  to  Office  —  sec.  847. 

5.  To  obtain  Possession  and  Inspection  of  Corporate  Books 
and  Papers  —  sec.  848. 

6.  To  enforce  Duties  towards  Creditors  —  sees.  849-863. 

7.  Application  for  the  Writ  —  Affidavits  —  Relator  —  Rule  — 
sees.  864-868. 

8.  Form,  Direction,  and  Service  of  the  Writ  —  sees.  869- 
875. 

9.  The  Return  and  Subsequent  Proceedings  —  sees.  876,  877. 

10.  Peremptory  Writ  — sees.  878-880. 

11.  Attachment  — sees.  881-883. 

12.  Judgment  —  sec.  884. 

Definition  and  General  Nature  of  the  Remedy. 
§  824  (662).  In  England.  —  At  common  law,  the  superintending 
jurisdiction  of  the  King's  Bench  over  all  public  bodies,  including 
municipal  corporations,  and  over  public  officers,  including  the  offi- 
cers of  such  corporations,  is  largely  exercised  by  means  of  the  writ 
of  mandamus.  It  is  considered  in  England  to  be  a  prerogative 
writ,^  and  is  in  style  an  order  in  the  king's  name,  commanding  the 

^  It  was  called  a  prerogative  writ  be-  in  which  the  sovereign  is  supposed  to  be 
canse  the  power  to  issue  it  was  vested  in  personally  present.  Com,  Digest,  Man- 
the  judges  of  the  King's  Bench,  the  court     damua  A. 
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corporation,  officer,  or  person  to  whom  it  is  directed  to  perform  a 
specific  duty.  Mandamus  and  informations  in  the  nature  of  quo 
warranto  are,  in  England,  the  principal  remedies  by  which  munici- 
pal corporations  are  compelled  to  observe  the  requirements  of  their 
charters  and  of  the  law  ;  and  whenever  the  law  has  not  provided 
some  other  adequate  or  sjDecific  remedy  to  compel  or  to  secure  the 
performance  of  their  public  duties,  such  performance  will,  where  this 
is  the  appropriate  process,  be  enforced  by  means  of  the  writ  of  man- 
damus in  favor  of  the  public  or  of  any  person  having  a  right  to 
insist  upon  such  performance,  and  who  would  be  injured  by  their 
non-performance.^  It  is,  in  substance,  a  civil  remedy  for  the  sub- 
ject, though  the  name  of  the  king  be  nominally  used.^ 

§  825  (663).  In  this  Country.  —  In  this  country  the  functions  of 
the  writ  are  fully  as  extensive  and  of  the  same  nature  as  in  England, 
althougli  we  have  here  given  more  scope  to  other  remedies  which 
often  effect  practically  the  same  ends.^  It  is  to  the  public  advan- 
tage that  municipal  corporations  and  their  officers  shall  be  made  to 
perform  the  duties  enjoined  upon  them  by  law,  and  the  necessity 
which  has  been  felt  for  affording  easy  remedies  against  them  has  led 
the  legislatures  and  the  courts  in  modern  times  to  improve  and 
liberalize  the  proceedings  by  mandamus,  by  relieving  them  of  much 
of  their  former  artificial  and  technical  character.*  Accordingly,  "  it 
is,"  says  a  high  legal  authority,  "  well  settled  that  a  mandamus  in 
modern  practice  is  nothing  more  than  an  action  at  law  between  the 
parties,  and  is  not  now  considered  as  a  prerogative  writ.  The  right 
to  the  writ,  and  the  power  to  issue  it,  have  ceased  to  depend  on  any 
prerogative  power,  and  it  is  now  regarded  as  an  ordinary  process  ia 

1  Commonwealth  v.  Pittsburgh,  34  Pa.  damns,"  says  Mr.  Justice  Thompson,  in 
St.  496,  510  (1859)  ;  Attorney-General  commencing  his  valuable  opinion  in  the 
V.  Boston,  123  Mass,  460  (1877),  noted  Commonwealth  v.  Allegheny  Co.  Comm'rs, 
infra,  sec.  920,  note.  3  Black.  Com.  110;  37  Pa.  St.  277,  279  (1860),  "is  a  high 
Rex  V.  Barker,  3  Burr.  1267  ;  1  W.  Black,  prerogative  and  remedial  writ,  the  appro- 
352  ;  Rex  v.  Land  Tax  Comm'rs,  1  D,  priate  functions  of  which  are  the  enforce- 
k  £.  T,  R.  148  ;  People  v.  Collins,  19  ment  of  duties  to  the  public,  by  officers 
Wend.  65  ;  Selwyn's  Nisi  Prius,  chap,  and  others  who  either  neglect  or  refuse 
xxviii.  1077-1100.  "  A  mandamus  is  cer-  to  perform  them.  It  follows,  therefore, 
tainly  a  prerogative  writ,  floAving  from  the  that  those  to  whom  it  may  be  appropri- 
king  himself,  sitting  in  this  court,  super-  ately  directed  owe  some  duty  to  the  pub- 
intending  the  police  and  preserving  the  lie,  and  are  under  obligation  to  perform 
peace  of  this  country."  Rex  v.  Barker,  it,  and  for  the  enforcement  of  which  there 
supra,  per  Lord  Mansfield.  is  no  other  specific  legal  remedy."    Post, 

-  Stephens's  Nisi  Prius,    2291.     This  sec.  906,  note, 
author's  treatment  of  the  subject  of  man-         *  Rex  v.  Barker,  3  Burr.  1265  ;  Sikes 

damus  as  the  remedy  is  applied  in  Eng-  v.  Ransom,  6  Johns.  279  ;   Turner,  In  re, 

land,  is  highly  satisfactory.  5  Ohio,  542. 

*  See,  post,  chaps,  xxii.,  xxiii.    ^^  Man- 
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cases  to  which  it  is  applicable.  It  is  a  writ  to  wliich  every  one  is 
entitled,  where  it  is  the  appropriate  process  for  asserting  the  right  he 
claims."  ^ 


§  826  (664).  Mandamus  and  Injunction.  —  These  are,  in  their 
nature,  ditferent  remedies,  and  in  general  are  not  concurrent  or 
interchangeable.^  A  ivrit  of  viandamus  may  be  likened  to  an  in- 
junction at  law  or  a  mandatory  writ  in  a  legal  proceeding,  command- 
ing in  the  name  of  the  sovereign  authority  the  performance  of  a 
specific  affirmative  act.^  A  writ  of  injunction  belongs  solely  to  a 
court  of  equity,  and  usually  issues  to  prevent  the  doing  of  some 
specific  act  Where  mandamus  is  the  appropriate  remedy,  it  cannot 
be  substituted  by  a  bill  in  equity  praying  an  injunction,  as,  for  ex- 
ample, an  injunction  to  compel  a  municipality  to  levy  a  tax  to  pay  a 
judgment  against  it.*    Where,  for  example,  bonds  have  been  voted  by  a 


^  Per  Taney,  C.  J.,  iii  Kentucky  r. 
Dennison,  Gov.,  24  How.  (U.  S.)  66,  97, 
98(1860);  Kendall  v.  United  States,  12 
Pet.  615  ;  Kendall  v.  Stokes,  3  How.  100  ; 
Davies  v.  Corbin,  112  U.  S.  36 ;  Rosen- 
baum  V.  Bauer,  120  U.  S.  461,  462  ;  post, 
sec.  884  ;  Fleming,  In  re,  4  Hill  (N.  Y.), 
581 ;  State  v.  Bailey,  7  Iowa,  390  ;  Brj-an 
r.  Cattell,  15  Iowa,  338,  per  Wright,  J.  ; 
Commonwealth  v.  Allegheny  Co.  Comm'rs, 
32  Pa.  St.  218  (1858)  ;  State  v.  Kirkley, 
29  Md.  85  (1868)  ;  Wilkinson  v.  Provi- 
dence Bank,  3  R.  I.  22. 

2  Walkley  v.  Muscatine,  6  Wall.  481 
(1867)  ;  Heine  v.  Levee  Comm'rs,  19 
Wall.  655  (1873)  ;  Rees  v.  Watertown, 
19  Wall.  107  (1873).  Thus  mandamus, 
and  ncit  a  bill  in  equity,  is  the  proper 
remedy  against  the  officers  of  a  corpora- 
tion to  compel  them  to  register  a  convey- 
ance of  shares.  Cooper  v.  Dismal  Swamp 
Canal  Co.,  2  Mnrphey  (N.  C),  195.  So 
to  compel,  where  it  is  a  mere  ministerial 
duty,  the  Commissioner  of  Patents  to 
prepare  a  patent  for  execution.  Butter- 
worth  V.  United  States,  112  U.  S.  50.  So 
to  compel  a  municipality  to  perform  stat- 
ute duties.  Attorney-General  v.  Boston, 
123  Mass.  460  (1877),  noted  infra,  sec. 
920,  note.  Remedy  in  equity.  Post,  chap, 
xxiii.  sees.  906-924.  An  injunction,  and 
not  mandamus,  was  considered  to  be  tlie 
proper  remedy  to  prevent  the  erecting,  by 
the  trustees,  of  a  school-house  on  a  site 
selected  in  violation  of  law ;  but  manda- 
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mns  was  regarded  as  the  proper  remedy 
to  compel  the  trustees  to  carry  out  the 
decision  of  the  superior  school  officer,  on 
appeal,  in  relation  to  Establishing  a  school- 
house  for  the  district.  State  r.  Custer,  11 
Ind.  210  (1858).  In  certain  cases  man- 
damus and  injunction  are  somewhat  cor- 
relative remedies.  Board  of  Liquidation 
v.  McComb,  92  U.  S.  531  (1875).  But 
their  respective  functions  are  distinct. 
Butterworth  v.  United  States,  112  U.  S. 
50  ;  Smith  v.  Bourbon  County,  127  U.  S. 
105  (1887) ;  Glossop  v.  Heston  &  I.  Local 
Board,  L.  R.  12  Ch.  Div.  102  (1879). 
Post,  sec.  1046,  note. 

'  If  the  act  has  already  been  done  the 
writ  will  not  lie,  for  if  allowed  it  would 
be  nugatory.  Spiritual  Atheneum  Soc.  of 
W.  R.  V.  Randolph,  58  Vt.  192,  where 
the  application  was  for  allotment  of 
money  to  a  religious  society  made  after 
the  amount  allowed  by  law  had  been  dis- 
tributed.    Post,  sec.  850,  note. 

*  Walkley  v.  Muscatine,  6  Wall.  481 
(1867)  ;  infra,  sees.  849,  855  ;  Heine  v. 
Levee  Comm'rs,  19  Wall.  655  ;  Eees  r. 
Watertown,  lb.  197  (1873).  See  State 
V.  Kirkley,  20  Md.  85,  110  (1868),  in 
which  it  was  held  that  mandamus  was  a 
proper  remedy  by  a  city  to  compel  the  de- 
livery to  it,  by  a  building  committee  who 
were  acting  without  legal  authority,  of  the 
plans  and  specifications  of  the  city  hall, 
and  thus  to  restrain  them  in  the  discharge 
of  the  duties  of  their  supposed  office. 
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eountif  to  pay  for  a  stock  subscription  to  a  railway  company,  the  legal 
obligation  is  to  issue  the  bonds  pursuant  to  the  vote.  If  the  county 
officials  wrongfully  refuse  to  issue  the  bonds  this  will  not  make  the 
county  liable  in  damages.  The  only  remedy  is  a  proceeding  at  law 
by  mandamus  to  compel  the  proper  officers  of  the  county  to  issue 
the  bonds.  The  railroad  company  or,  if  it  be  insolvent,  a  judgment 
creditor  of  the  company,  cannot  maintain  a  bill  in  equity  to  compel 
the  issue  and  delivery  of  the  bonds  to  be  applied  on  the  judgment. 
Such  creditor  must  first  acquire  the  right  of  the  railroad  company, 
and  then  proceed  by  mandamus  against  the  county  or  its  officers  to 
compel  the  issue  of  the  bonds.^ 

When  granted  or  refused. 

§  827.  "When  it  lies.  —  The  ojlce  of  the  writ  of  mandamus  is  to 
compel  a  corporation,  an  inferior  court,  or  a  public  officer  to  perform 
some  particular  corporate  or  official  act  or  duty  incumbent  upon  it 
or  him,  which  is  imperative  in  its  nature,  and  to  the  performance  of 
which  the  relator  has  a  clear  legal  right.  The  remedy  is  extraordin- 
ary, as  distinguished  from  the  usual  remedy  of  the  citizen  or  suitor, 
and  if  the  right  is  doubtful  or  the  duty  discretionary,  or  if  there  be 
any  plain,  ordinary,  and  adequate  legal  remedy,  this  writ  will  not,  in 
general,  be  allowed.^ 

AS  to  mandamus  amlirtjunetion :  Vres-  Pet.    571;    Hoj't,   In  re,   13   Pet.   279; 

cott  V.  Duquesne  Bor.  (duty  in  respect  to  Commonwealth  v.  Fairfax  Co.  Ct.  Jus.,  2 

wharf),    48   Pa.    St.   118  ;    Bedford   Bor.  Va.  Cas.  9  ;   Dawson  v.  Frederick  Co.  Ct. 

Sch.   Dir.  r.  Anderson,   45  Pa.  St.  388  ;  Jus.,   2  H.  &  M.   (Va.)   132  ;   Brown   v. 

State    V.    Graves,    19    Md.    351;    Neuse  Crippin,   4   H.    &   M.   (Va.)   173;    King 

River   Nav.   Co.   v.   Newbenie   Comm'rs,  William  Co.  Ct.  Jus.  v.  Munda}%  2  Leigh 

6  Jones  L.  (N.  C.)  204  ;  State  i'.  Custer,  (Va.),  168  ;   Harrison  v.  Norfolk  Co.  Ct. 

11  Ind.  210  ;   People  v.  Salomon,  46  111.  Jus.,  lb.  764  ;   Manns  v.  Givens,  7  Leigh, 

415;   Same  v.  Same,  51  111.  39;  Parker,  689  ;   Morris,  In  re,  11  Gratt.  (Va.)  292  ; 

Me,  120  U.  S.  746  ;  Brown,  Ee,  116  U.  S.  Yeager,  In  re,  lb.  665  ;  Randolph  Co.  Ct. 

401;    Craig  v.  Leitensdorfer,   123  U.  S.  Jus.   v.  Stalnaker,  13  Gratt.    (Va.)  523; 

209;  infra,   sees,   829,   855;  post,  chap.  Cowan  v.  Fulton,   23   Gratt.   (Va.)  579; 

xxii.,  as  to  legal  and  equitable  remedies.  Kent  v.  Dickinson,  25  Gratt.  (Va. )  817; 

1  Smith  V.  Bourbon  County,  127  U.  S.  United  States  v.  Lawrence,  3  Dallas,  42  ; 
105  (1887).     Infra,  sec.  831,  note.  Crane,  In  re,  5  Pet.  190  ;  Roberts,  In  re, 

2  People  V.  Crotty,  93  111.  180;  Harris,  6  Pet.  216  ;  Smalley  v.  Yates,  36  Kan. 
In  re,  52  Ala.  87  ;  Zanone  v.  Mound  Citj',  519  ;  Aspen  v.  Aspen  Town  &  L.  Co.,  10 
103  111.  552  (to  issue  a  license)  ;  People  r>.  Col.  191  ;  State  v.  Omaha,  14  Neb.  265  ; 
Sch.  Trustees,  86  111.  613  ;  St.  Clair  Co.  State  v.  Nelson,  21  Neb.  572 ;  State  v. 
V.  Keller,  85  lU.  396  ;  People  v.  Lieb,  85  Hill,  32  Minn.  275  ;  State  v.  Newman,  91 
in.  484  ;  People  v.  Highway  Comm'rs,  88  Mo.  445  (writ  to  compel  the  issue  of  a 
111.  142;  Bradstreet,  In  re,  7  Pet.  634;  certificate  of  election  as  mayor,  refused  to 
Manny,  In  re,  14  How.  24;  Cutting,  In  re,  one  who  was  ineligible  to  hold  the  office). 
94  U.  S.  14  ;  Page  i;.  Clopton,  30  Gratt.  In  an  act  directing  a  contract  for 
(Va. )  415;  Life  &  F.  Ins.  Co.  of  N.  Y.  municipal  supplies  to  be  awarded  to  the 
V.  Wilson,  8  Pet.  291  ;  Same  v.  Adams,  9  lowest  responsible  bidder,  the  word  "  re- 
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§  828  (665).  WTien  it  lies  against  Municipal  Corporations. — A 
•writ  of  mandamus  will,  where  it  is  an  appropriate  remedy,  be 
granted  against  municipal  corporations  and  their  officers  whenever 
they  refuse  or  unreasonably  neglect  to  perform  any  duty  clearly  en- 
joined upon  them  by  charter  or  statute  or  law,  and  there  is  no  ordi- 
nary or  specific  legal  remedy  adequate  to  enforce  the  right  of  the 
public,  or  the  particular  legal  right  of  the  relator.^  "Whenever,"  says 
Mr.  Justice  Strong,  adopting  the  doctrine  of  the  English  law,  "there  is 
a  clear  legal  right  in  the  relator,  a  corresponding  duty  in  the  defend- 
ants, and  the  want  of  any  other  adequate  and  specific  remedy,"  a 
writ  oimandamus  is  the  appropriate  process.^  Such  legal  right  may 
arise  from  the  common  law,  from  statute,  or  from  contract.^ 

§  829  (666).  Mandamus  not  granted  if  the  Ordinary  Remedies  are 
adequate.  —  If  a  Statute  prescribes  a  specific  remedy,  particularly  if 

sponsible"  does  not  refer  to  pecuniary 
ability  only,  but  the  act  calls  for  the 
exercise,  in  good  faith,  of  discretionary 
powers  on  the  part  of  the  city  officers, 
and  if  they  act  in  good  faith,  though 
erroneously  or  indiscreetly,  viandamus 
will  not  lie  to  compel  them  to  change 
their  decision.  Douglass  v.  Common- 
wealth, 108  Pa.  St.  559.  Infra,  sees. 
832,  839.  Mandamus  will  not  lie  to  com- 
pel the  performance  of  an  act  which,  for 
any  reason,  it  has  become  unlawful  to 
perform.  People  v.  Hyde  Park,  117  111. 
462.  A  demand  for  payment  by  a  judg- 
ment creditor,  made  before  the  day  fixed 
by  statute  for  the  adoption  of  an  ordi- 
nance appropriating  money  to  pay  neces- 
sary expenses  and  liabilities,  will  justify 
a  proceeding  by  mandamus  to  compel  a 
levy  of  taxes  to  satisfy  the  judgment. 
Cairo  v.  Campbell,  116  111.  305. 

1  Hall  V.  Somersworth  Sel.,  39  X.  H. 
511,  and  cases  cited  by  Bellows,  J.  ;  Haw- 
kins V.  Starke  Co.  Comm'rs,  14  Ind.  521 ; 
Strong's  Case,  Kirby  (Conn.),  345  ;  Treat 
V.  Middletown,  8  Conn.  243 ;  Common- 
wealth ».  Allegheny  Co.  Comm'rs,  32  Pa. 
St.  21S  (1858)  ;  State  v.  Kirkley,  29  Md. 
85  (1S68)  ;  Angell  &  Ames,  sees.  709- 
712,  and  cases  cited  ;  St.  Luke's  Church 
».  Slack,  7  Cush.  (Mass.)  226  ;  People  v. 
Columbia  Co.  Sup.,  10  Wend.  363  ;  Peo- 
ple V.  Chenango  Co.  Sup.,  8  X.  Y.  317  ; 
State  V.  Cincinnati,  19  Ohio,  178;  State 
V.  Wood  Co.  Treas.,  17  Ohio,  184  ;  Ball 
V.  Lappius,  3  Oreg.  55  (1868)  ;   Sedberry 


V.  Chatham  Co.  Comm'rs,  66  N.  C. 
486  ;  Thomason  v.  Haggles,  69  Cal.  465  ; 
Oakland  Paving  Co.  v.  Hilton,  69  Cal. 
479  ;  Smalley  v.  Yates,  Mayor,  &c.,  36 
Kan.  519  (to  compel  execution  and  deliv- 
ery of  bonds)  ;  Hudson  Common  Council 
V.  Whitney,  53  Mich.  158  (to  compel  the 
advertising  and  sale  of  lands  for  pav- 
ing taxes)  ;  Martin  i?.  Tripp,  51  Mich. 
184  ;  Thatcher  v.  Adams  Co.,  19  Neb. 
485;   People  v.  N.  Y.  Bd.  Pol.,  107  X.  Y. 

235  ;  McBride  v.  Grand  Rapids,  47  3Uch. 

236  (to  compel  payment  of  a  salary  fixed 
by  law)  ;  Williamsiwrt  v.  Commonwealth, 
90  Pa.  St.  498  (to  compel  payment  of 
interest  on  bonds,  there  being  money 
available  in  the  treasury).  Mandamus 
does  not  lie  to  compel  aldermen  to  per- 
form their  general  official  duties  regularly. 
People  V.  Whipple,  41  Mich.  548. 

2  Commonwealth  v.  Pittsburgh,  34  Pa. 
St.  496,  509  (1859)  ;  Stephens's  iVi.n  Pntw, 
2292  ;  Rex  v.  Nottingham  Water-works 
Co.,  6  A.  &  E.  355 ;  Indianapolis  &  Cine. 
R  R.  Co.  V.  State,  37  Ind.  489  (1871). 
The  right  must  exist  in  the  relator  when 
the  writ  issues,  otherwise  the  judgment 
must  be  for  the  defendant.  Silverthome, 
Treas.,  v.  Warren  R.  R.  Co.,  33  N.  J.  L. 
372. 

'  Napier,  In  re,  18  Queen's  Bench,  695. 
A  court  will  not  grant  a  writ  of  mandamus 
where  there  is  no  power  of  enforcing 
obedience  to  it  (Bristol  &  N.  S.  R  Ry.  Co., 
In  re,  L.  R.  3  Q.  B.  Div.  10,  1877)  ;  or 
no  legal  power  to  obey  it   Post,  sec  851  a- 
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adequate  in  its  nature,  such  a  remedy  is  ordinarily,  if  not  always, 
exclusive  of  mandamus,  which  will  not  in  such  case  be  granted ;  but 
if  no  particular  remedy  be  given,  and  there  is  no  other  plain  and 
effectual  mode  of  relief,  mandamus  is  proper  in  all  cases  where  it  is 
adapted  to  enforce  the  right  and  duty  in  question.^  It  has  repeat- 
edly been  held,  both  in  England  and  in  this  country,  that  where 
there  is  a  clear  legal  right  in  the  relator,  the  writ  will  not  be  re- 
fused merely  because  there  is  also  an  adequate  remedy  in  equity,  or 
a  remedy  at  law,  if  the  latter  be  not  adequate  to  the  purpose,  or 
because  the  officers  or  adverse  party  may  be  prosecuted  criminally 
for  neglect  of  duty.^ 


§  830    (667).    Same    subject.      Right    of   Relator   must   be    clear. 

—  The  well-established  general  rule  is,  as  above  stated,  that  the 
writ  of  mandamus  will  only  lie  to  give  effect  to  a  clear  legal  right ; 
but  if  there  be  a  reasonable  or  fair  doubt  in  the  particular  case 
respecting  the  right  of  the  public  or  of  the  relator  to  this  form  of 
remedy,  the  writ  will  be  granted,  and  the  question  of  the  right 
considered  on  the  return.^    And  however  clear  the  legal  right  of  the 


1  Ottawa  V.  People,  48  111.  233  (1868). 

2  Willcock,  356,  pi.  40-44,  and  cases 
cited  ;  Kegina  v.  Bristol  Dock  Co.,  2 
Queen's  B.  64  ;  People  v.  New  York,  10 
Wend.  (N.  Y.)  393  (1833)  ;  Common- 
wealth V.  Allegheny  Co.  Comm'rs,  32  Pa. 
St.  218  (1858)  ;  Stephens's  Nisi  Prius, 
2306  ;  Kex  v.  Severn  &  Wye  Ry.  Co.,  2 
B.  &  Aid.  646  ;  Robins,  In  re,  7  Dowl. 
666  ;  Indianapolis  &  Cine.  R.  R.  Co.  v. 
State,  37  Ind.  489  (1871)  ;  Hardcastle  v. 
Md.  &  Del.  R.  R.  Co.,  32  Md.  32  (1869). 
When  the  courts  refuse  to  grant  a  man- 
damus because  there  is  another  specific 
remedy,  they  mean  only  a  specific  remedy 
at  law.  Rex  v.  Stafford,  3  D.  &  E.  T.  R. 
651,  BuUer,  J.;  post,  chap.  xxii. 

It  has  been  sometimes  said,  but  per- 
haps without  sufficient  consideration,  that 
a  remedy  by  injunction,  if  ample,  will  pre- 
vent a  resort  to,  or  induce  the  court  in  its 
discretion  to  deny  a  mandamus.  State  v. 
Custer,  11  Ind.  210,  212,  per  Hanna,  J.  ; 
People  V.  Salomon,  46  111.  415.  But  if  the 
suit  in  chancery  is  not  of  a  nature  to  do 
such  complete  justice  as  a  proceeding  by 
mandannis,  the  pendency  of  such  a  suit 
in  equity  will  not  prevent  the  court  from 
awarding  a  mandamus.  People  v.  Salo- 
mon,    51     111.     37    (1869)  ;     Calaveras 


County  V.  Brockway,  30  Cal.  325 ;  supra, 
sec.  826.  Where  the  relator  had  a  bill 
pending  in  equity  on  which  full  relief 
could  be  had,  mandamics  was  denied. 
Hardcastle  v.  Md.  &  Del.  R.  R.  Co.,  32 
Md.  32  (1869). 

A  statute  provided  that  a  creditor  of  a 
county  should  be  entitled  to  the  amount 
due  him  "  in  the  county  levy,  or  to  a  re- 
covery thereof,  with  costs,  by  action  of 
debt  against  the  officer  refusing  to  levy 
the  same  ; "  and  it  was  held  by  the  Court 
ot  Appeals  of  Virginia  that  this  right  to 
an  action  against  the  officers  was  such  a 
specific  legal  remedy  as  to  deprive  the 
creditor  of  the  right  to  a  mandamus  to 
compel  the  levy  of  the  tax.  King  Wm. 
Co.  Ct.  Jus.  V.  Munday,  2  Leigh  (Va.), 
165  (1830)  ;  but  qiLOire.  See  Amy  i'.  Des 
Moines  Co.  Sup.,  11  Wall.  136  (1870), 
referred  to  infra,  sec.  859. 

8  Willc.  356,  pi.  41  ;  People  v.  Stevens, 

5  Hill  (N.  Y.),  616  ;    State  v.  Warren  F. 

6  JI.  Co.,  32  N.  J.  L.  439  ;  Regina  v. 
Heathcote,  10  Mod.  49  ;  People  v.  Ran- 
som, 2  N.  Y.  490  ;  post,  sec.  864,  note. 
If  the  authority  of  a  municipality  to  levy 
taxes  is  doubtful,  a  mandamus  directing 
such  levy  will  not  be  awarded.  State  v. 
Guttenberg  Council,  39  N.  J.  L.  660. 
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relator  or  applicant  for  the  writ  may  be,  the  writ  cannot  be  sus- 
tained, unless  otherwise  provided  by  statute,  if  there  is  a  clear, 
ample,  and  adequate  remedy  by  an  ordinary  action  at  law.^ 


*  People  V.  Chenango  Co.  Sup.,  11 
N.  Y.  563 ;  People  v.  New  York,  10 
Wend.  393.  It  has  been  said  that  the 
rule  stated  in  the  text  is  "  not  universally 
true  in  relation  to  corxwrations  and  minis- 
terial officers."  McCullongh  r.  Brooklyn, 
23  Wend.  459.  And  in  that  case,  where 
it  appeared  that  the  common  council  had 
neglected  its  duty  in  omitting  to  issue  a 
warrant  to  collect  a  tax,  Branson,  J.,  said 
that  though  an  action  on  the  case  would 
perhaps  lie  in  favor  of  the  plaintiff,  who 
would  be  entitled  to  the  money  when  col- 
lected, yet  a  mandamus  would  be  a  more 
appropriate  remedy  ;  which,  according  to 
the  commentary  of  Nelson,  J.,  is  only 
equivalent  to  saying,  "  If  the  remedy  by 
action  be  doubtful,  a  mandamus  will  lie." 
People  r.  Chenango  Co.  Sup.,  11  X.  Y. 
pp.  573,  574.  See,  also.  People  v.  Colum- 
bia Co.  Sup.,  10  Wend.  363,  366,  where 
it  is  said,  "  If  an  action  lies  in  this  case, 
then  a  mandamus  should  be  refused." 
People  V.  Brooklyn,  1  Wend.  318,  325  ; 
Boyce  r.  Russell,  Treas.,  2  Cow.  (X.  Y.) 
444 ;  People  r.  Xew  York,  25  Wend-  680  ; 
People  p.  Stevens,  5  Hill  (X.  Y.),  616. 

That  mandamus  will  not  lie  where  there 
is  an  adequate  remedy  by  statute  or  by  an 
ordinary  action  at  law.  St.  Paul's  Par. 
Poor  Comm'rs  a.  Lynah,  2  McCord  (3.  C), 
170  (1822)  ;  Cran'dall  r.  Amador,  20  Cal. 
72  ;  Cleveland  v.  Jersey  City,  39  N.  J. 
L.  629  (1877)  ;  Johnson  Co.  Comm'rs 
V.  Hicks,  2  Ind.  527  (1851)  ;  Franklin 
Tp.  Trs.  V.  State,  11  lad.  205  (1S58) ; 
Baker  v.  Johnson,  41  Me.  15  (1856)  ; 
People  r.  Edmonds,  15  Barb.  529 ;  19 
Barb.  468  ;  State  ».  ilcCrillus,  4  Kan, 
250;  Louisville  &  N.  A.  R.  R.  Co.  v. 
State,  25  Ind.  1 77  ;  King  Wm.  Co.  Jus. 
r.  Munday,  2  Leigh  (Va.),  165;  People 
V.  Chenango  Co.  Sup.,  11  X.  Y.  563 ; 
State  r.  Hannon,  38  Kan.  593  ;  State  v. 
Manitowoc,  52  Wis.  423.  It  will  not  lie 
to  compel  a  city  to  open  a  street,  in  ac- 
cordance with  a  contract  or  agreement  in 
a  manner  specified  by  the  petitioner  for 
his  private  advantage,  disregarding  public 
considerations  ;  the  party  has  an  adequate 


remedy  at  law  for  damages.  Parrott  r. 
Bridgeport,  44  Conn.  180.  It  wiU  not  lie 
to  compel  payment  to  a  street  contractor 
from  a  special  assessment  which  has  been 
adjudged  invalid  in  a  taxpayer's  suit  to 
recover  back  what  he  had  paid  under 
stress  of  legal  process.  People  v.  East 
Saginaw,  40  Mich.  336.  Nor  for  the  en- 
forcement of  contract  rights  of  a  private 
nature.  It  is  granted  only  to  prevent  a 
failure  of  justice  in  cases  where  ordinary 
legal  processes  furnish  no  relief.  Parrott 
V.  Bridgeport,  44  Conn.  180  (1876).  The 
performance  of  a  contract  entered  into  by 
resolutions  of  a  public  body,  which,  in  an 
important  feature,  violate  a  penal  stat- 
ute, will  not  be  compelled  by  mandamus. 
Xor  will  the  writ  be  granted  if  the  resolu- 
tions show,  on  their  face,  that  the  body 
passed  them  under  a  clear  mistake  as  to  its 
l^al  obligations  to  do  what  it  was  resolv- 
ing to  do.  Mabon  v.  Halsted,  39  X.  J.  L. 
640  (1877).  The  approval  of  official  bonds 
is  the  exercise  of  judicial,  not  of  minis- 
terial power,  and  mandamus  will  not  lie 
to  revise  the  exercise  of  the  power.  Har- 
ris, In  re,  52  Ala.  87  (1875)  ;  Thompson, 
In  re,  52  Ala.  98  (1875). 

A  writ  of  mandamus  may,  in  proper 
cases,  be  denied  when  it  appears  that 
there  are  no  funds  out  of  which  a  warrant 
can  be  paid  if  drawn.  But  where  money 
has  been  appropriated  for  a  specific  pur- 
pose, it  is  not  in  all  cases  a  sufficient  an- 
swer to  an  application  for  a  mandamus  to 
compel  its  payment  for  that  purpose,  to 
set  up  that  the  money  has  been  wrongfully 
applied  to  other  purposes.  It  may  be  re- 
garded in  contemplation  of  law  as  still  in 
the  treasury.  People  v.  Stout,  23  Barb. 
(X.  Y.)  338  ,  Hohl  r.  Westford,  33  Wis. 
324 ;  Campbell  r.  Polk,  3  Iowa,  467  ; 
Lansing  v.  Van  Gorder,  24  Mich.  456; 
Risley  r.  Smith,  64  X.  Y.  570  ;  People  r. 
X.  Y.  Comptroller,  77  X.  Y.  45.  See, 
also,  Dubordieu  v.  Butler,  49  Cal  512 
(1875). 

Under  the  English  eommon-law  proced- 
ure act  of  1864,  sec.  68,  mandamus  will 
not   l<e   sustained  if  there   Iw    a:;v  ct'.cr 
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§  831   (668).    Mandamus  to  enforce  Payment  of  OfiBcial  Salaries, 

&c.  —  Thus,  where  the  salary  or  fees  of  an  officer  of  a  niuuicipal  or 
public  corporation  may,  like  other  debts,  be  recovered  by  an  action 
at  law  against  the  corporation,  this  ordinarily  is  the  remedy,  and  not 
mandamus ;  ^  but  if  the  officer  cannot  sue  the  corporation,  he  may, 
where  entitled,  compel  payment  by  means  of  this  writ,^  unless  an- 
other is  in  possession  under  color  of  right,  in  which  case  the  title 
to  the  office  cannot  ordinarily  be  determined  in  maifidamus,  or  in 
any  collateral  proceeding.^  So  in  a  case  in  which  it  appeared  that 
the  State  of  New  York  had  issued  bills  of  credit  to  the  amount  of 
£200,000,  which  sum  was  apportioned  among  the  several  counties 


remedy  equally  adequate  and  effective. 
Bush  V.  Beavan,  1  Hurl.  &  Colt.  500.  So, 
also,  under  code  of  California.  Roseubaum 
V.  San  Francisco  Sup,,  28  Fed.  Rep.  223, 
affirmed  120  U.  S.  450. 

Mandamus  will  not  lie  where  a  party 
has  an  appeal  or  the  right  to  a  writ  of  er- 
ror, which  will  give  adequate  relief.  Nel- 
son, In  re,  1  Cow.  (N.  Y.)  417  ;  State  v. 
Mitchell,  2  Tr.  Const.  (S.  C.)  703  (1815)  ; 
Rosenbaum  v.  San  Francisco  Sup.,  28 
Fed.  Rep.  223,  affirmed  120  U.  S.  450  ; 
Ex  parte  Virginia  Coram'rs,  112  U.  S. 
177  ;  Re  Burdett,  127  U.  S.  771  ;  Wil- 
liams V,  Cooper  Co.  Com.  PI.  Judge,  27 
Mo.  225  ;  Rex  v.  Benchers  of  Gray's  Inn, 
Douglas,  339  ;  United  States  v.  Edmunds, 
3  Mackey  (D.  C),  142  ;  2^ost,  chap.  xxii. 

Where  the  writ  of  certiorari  was  taken 
away,  the  court  refused  to  indirectly  in- 
terfere to  bring  the  proceedings  under  re- 
view by  mandamus.  Rex  v.  Yorkshire, 
&c.,  1  A.  &  E.  563;  post,  chap.  xxii.  sees. 
925-929. 

Denying  the  right  to  the  writ  because 
there  is  another  remedy  "  is  not  a  rule  of 
law,  but  a  rule  regulating  the  discretion 
of  the  court  in  granting  writs  of  manda- 
mus." Hill,  J.,  Barlow,  In  re,  30  Law  J. 
Q.  B.  271.  To  justify  the  refusal  of  the 
writ  on  this  ground,  the  other  remedy 
must  be  at  least  equally  suitable,  bene- 
ficial, and  effectual.  Addison  on  Torts, 
chap.  xxiv.  1059,  English  edition.  But 
where  the  proceeding  by  mandamics  has 
been  assimilated  by  statute  to  ordinary 
proceedings,  the  relator,  if  otherwise  en- 
titled, should  not  be  denied  a  resort  to 
this  remedy  on  the  ground  that  he  can  sue 
at  law,  unless  it  appears  that  this  latter 


remedy  is  as  adequate  and  effectual  as  the 
other. 

1  People  V.  Thompson,  25  Barb.  73  ; 
Lynch,  In  re,  2  Hill  (N.  Y.),  45  (1841); 
People  V.  New  York,  25  Wend.  680  ; 
Boyce  v.  Russell,  2  Cow.  (N.  Y.)  444 
(1824);  anie,  sec.  229;  Reynolds  t?.  Tay- 
lor,  43  Ala.  420  (1869). 

2  Baker  v.  Johnson,  41  Me.  15  (1856); 
People  V.  Edmonds,  15  Barb.  529  ;  Com- 
monweath  v.  Johnson,  2  Binn.  (Pa.)  275  ; 
People  V.  N.  Y.  Sup.,  32  N.  Y.  473.  But 
it  will  not  lie  to  control  a  discretion  as  to 
the  amount  to  be  allowed.  People  v.  N.  Y. 
Sup.,  1  Hill  (N.  Y.),  362 ;  People  v. 
Dutchess  Co.  Sup.,  9  Wend.  (N.  Y.) 
508.  Compensation  of  municipal  officers. 
Ante,  sec.  229.  In  North  Carolina,  while 
it  is  conceded  that  the  court  "  will  not, 
ordinarily  at  least,  interfere  by  mandamt:^ 
where  there  is  another  specific  legal  rem- 
edy "  (Stater.  Jones,  1  Ired.  L.  134),  yet 
it  is  doubted  whether,  when  the  legislature 
authorizes  one  set  of  public  officers,  as, 
for  example,  a  school  committee,  to  make 
contracts,  and  directs  that  the  employees 
shall  be  paid  by  another  public  officer, 
upon  an  order  from  the  first,  there  can  be 
any  other  specific  legal  remedy  than  that 
afforded  by  m,andamus.  Per  Battle,  J., 
in  Taylor  v.  Northampton  Co.  Sch.  Com., 
5  Jones  L.  98  (1857). 

8  Winston  v.  Mosely,  35  Mo.  146 
(1864)  ;  State  v.  State  Auditor,  84  Mo.  375, 
followed.  State  v.  Auditor,  36  Mo.  70  ;  Peo- 
ple V.  Brennan,  45  Barb.  457  ;  French  v. 
Cowan,  79  Me.  426  ;  Selby  v.  Portland,  14 
Oreg.  243  ;  infra,  sees.  844  et  seq.,  892 ; 
post,  chap,  xxi.,  Quo  Warranto ;  chap, 
xxii. 
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of  the  State  and  paid  over  to  each  county  to  be  loaned  out  to  its 
citizens  on  mortgage  security,  and  where  it  was  provided  by  statute 
that  il"  any  deficiency  on  foreclosure  should  exist,  the  county  super- 
visors should  raise  the  same  as  the  ordinary  county  charges  are 
levied  and  collected,  it  was  decided  that  the  remedy  of  the  State, 
where  the  supervisors  omitted  to  perform  this  duty,  was  by  manda- 
mus against  them,  and  not  by  action  against  the  county,  as  the 
county  ^vas  only  liable  in  the  way  pointed  out  by  the  statute.^ 


1  People  r.  Columbia  Co.  Sup.,  10 
Wend.  363  (1833);  People  v.  Ulster  Co. 
Sup.,  16  Johns.  59  (1819). 

The  doctrines  of  the  text,  as  to  manda- 
mus, may  be  illustrated  by  a  brief  refer- 
ence to  some  of  the  adjudged  cases,  in 
which  the  writ  has  been  held  to  be  <A« 
p>-oper  remedy  to  compel  the  performance 
of  a  public  duty.  Thus,  mandamus  lies 
to  compel  public  oflBcers,  on  the  division 
of  towns,  to  apportion  the  money  between 
them  pursuant  to  the  direction?  of  the 
statute.  People  v.  Marsh,  2  Cow.  (N.  Y. ) 
485  (1824)  ;  Higgins  v.  Midland  Co.  Sup., 
62  Mich.  16  ;  ante,  sees.  60,  63,  64,  71, 
and  187-189. 

To  pay  for  authorised  public  improve' 
me:il3  within  a  municipality,  the  legisla- 
ture may  direct  the  local  officers  to  issue 
its  bonds,  and  ui>on  their  refusal  to  issue 
them,  the  duty  may  be  compelled  by  vian- 
damus.  People  v.  Flagg,  11  Am.  L.  Reg. 
80,  decided  by  the  iVetc  York  Court  of 
Appeals,  46  N.  Y.  401.  This  case  was 
distinguished  in  the  later  case  of  The  Peo- 
ple V.  Batchellor,  decided  by  the  Court  of 
Appeals  in  1873  (53  N.  Y.  128 ;  13  Am, 
Rep.  480 ;  8  Albany  Law  Journal,  120), 
in  which  it  was  held  that  the  legislature 
could  not  compel  a  municipal  corporation 
to  become  a  stockholder  in  a  railway  com- 
pany  and  issue  its  bonds  in  payment  for 
the  stock  without  its  consent.  The  opin. 
ion  of  Grover,  J.,  refers  to  many  of  the 
previous  cases,  and  admits  that  they  es» 
tablish  that  "  municipal  corporations  may 
be  compelled  to  enter  into  contracts  for 
an  exclusive  public  purpose,"  but  not 
"when  the  purjK)^  is  private;"  and  he 
treats  this  purpose  as  private,  and  did 
not  consider  the  decision  of  the  United 
States  Supreme  Court  in  Olcott  v.  Fond  da 
Lac  Co.  Sup.,  16  Wall.  678  (1872)  {ante, 
sec.  158)  as  conclusive  of  the  question  be- 


fore the  court.     It  is  noticeable  that  the 
case  of  Atkins  r.  Randolph,  31  Vt.  226, 
is  cited,  which  was  characterized  by  Chief 
Justice  Denio  in  the  manner  heretofore 
noticed.     See,   also,  Weismer  v.  Dougla.s, 
64  N.  Y.  91  (1876)  ;  Flatbush,  In  re,  60 
N.  Y.  398  (1875)  ;  Duanesburgh  v.  Jen- 
kins, 57  N.  Y.  177  ;  Hortonr.  Thompson, 
71  N.  Y.   513  (1877)  ;  Duncan  r.   Louis- 
ville, 8  Bush  (K,v.),  98  (1871) ;   Sehna  & 
Gulf  R.  R.  Co.,  in  re,  46  Ala.  230  (1871) 
ante,    sec.    71,    note,    75 ;    chap.    xix. 
People  V.  White,  54  Barb.   622   (1869) 
Creighton  r.  San  Francisco  Sup.,  42  CaL 
446 ;  San  Francisco  v.  Canavan,  lb.  541. 

Mandamus  will  lie  to  compel  a  cily  to 
make  an  assessment,  directed  by  an  act  of 
the  legislature,  to  pay  for  buildings  pulled 
down  to  open  a  public  street,  or  to  make 
and  collect  street  assessments.  Shool- 
bred  v.  Charleston,  2  Riy  (S.  C),  63 
(1796)  ;  Reock  r.  Newark,  33  X.  J.  L. 
129 ;  anie,  sec.  784 ;  Himmehnann  v. 
Cofra»,  36  Cal.  411  ;  Sinton  v.  Ashbury, 
41  Cal.  525  (1871)  ;  Wilson  r.  Berkstres- 
ser,  45  Mo.  283  (1870)  ;  State  v.  Keokuk, 
9  Iowa,  438  ;  Chapin  v.  Osbom  29  Ind. 
99  ;  Rex  v.  Stainforth  &  K.  Canal  Co.,  1 
M.  &  S.  32  ;  Regina  v.  Wilts  &  B.  Canal 
Co.,  8  DowL  P.  C.  623.  So  the  writ  will 
lie  to  a  city  council  to  compel  prosecution 
of  a  local  improvement  commanded  by  a 
statute  to  be  made.  People  v.  Brooklyn 
Council,  22  Barb.  404.  So,  also,  to  com- 
pel commissioners  of  the  poor  to  discharge 
duties  imposed  on  them,  if  there  be  no 
adequate  remedy  at  law.  Lynah  r.  St. 
Paul's  Par.  Comm'rs,  2  McCord  (S.  C), 
170  (1822)  ;  State  r.  Mitchell,  2  Tr.  Const. 
(S.  C.)  703  ;  Rex  r.  Bank  of  England, 
Doug.  506;  post,  sec.  929.  If  the  coun- 
cil  delay  or  refuse  to  order  a  sale  for  delin- 
quent taxes  mandamus  will  be  ordered  on 
the  relation  of   a  citiiien  and  taxpayer. 
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§  831   a.     Inadequacy    of    Ordinary   or    Specific    Remedy.  —  The 

principle  that   mandamus  will  not   be  awarded  where  any  of  the 


Hugg  V.  Camden  Council,  39  N.  J.  L.  620 
(1877). 

As  the  writ  lies  to  enforce  public  rights, 
it  will  be  granted  to  compel  the  inayor  to 
perform  his  duty  as  a  presiding  officer,  after 
default  in  that  respect.  Rex  v.  Everett, 
Cas.  Temp.  Hardw.  2ul  ;  Rex  v.  Williams, 
2  M.  &  S.  141  ;  Willc.  357,  pi.  46  ;  ante, 
sees.  208,  209,  270,  272.  And  to  compel 
tlie  proper  officer  of  the  city  to  issue  a  li- 
cense to  one  entitled  thereto.  East  St. 
Louis  V.  Wider,  46  111.  351.  See  People 
V.  San  Francisco  Sup.,  20  Cal.  591. 

Mandamus  will  lie  to  compel  county 
commissioners  to  make  a  record  of  their 
action  in  a  matter  affecting  individual 
rights,  so  that  an  appeal  may  be  taken  if 
desired.  Warren  Co.  Comm'rs  v.  State, 
15  Ind.  250.  And  against  an  officer,  to 
compel  him  to  record  a  deed  or  paper. 
Strong's  Case,  Kirby  (Conn.),  345  ;  Peo- 
ple v.  Collins,  7  Johns.  549(1811);  Good- 
ell,  Inre,  14  Johns.  325  (1817);  Wulflauge 
V.  McCoUora,  83  Ky.  361.  And  against 
commissioners  of  a  county,  to  compel 
them  to  receive  and  file  a  petition  for  a 
change  of  the  boundaries  of  the  county, 
as  required  by  law.  Hawkins  v.  Starke 
Co.  Comm'rs,  14  Ind.  521.  So  it  will  lie 
to  compel  the  officer  having  custody  of 
the  corporate  seal  to  affix  it  to  any  docu- 
ment to  which  it  is  the  duty  of  such  of- 
ficer to  put  it.  Tapping  on  Mandamus, 
96  ;  3  Blackst.  Com.  110.  As,  for  exam- 
ple, the  seal  to  a  county  warrant.  Prescott 
V.  Gonser,  34  Iowa,  175  (1872). 

Where  a  city  charter  provided  for  the 
election  of  a  board  of  police  commissioners, 
whose  duty  it  should  be  to  nominate  to  the 
common  council  suitable  persons  to  fill  va- 
cancies occurring  in  the  police  department, 
but  made  no  provision  for  the  appointment 
of  a  clerk  of  the  board,  and  one  of  the 
members  of  the  board,  at  the  request  of 
his  associates,  acted  as  clerk  and  kept  a 
record  of  the  proceedings  of  the  board,  it 
was  held  that  such  chrk  was  not  a  public 
offijcer,  and  that  a  writ  of  mandamus  would 
not  lie  to  compel  him  to  amend  a  record 
made  by  him.  Pond  v.  Parrott,  42  Conn. 
13  (1875).     See  ante,  chap.  xi. 

Where  a  statute  ia  mandatory,  enjoining 


upon  the  mayor  and  aldermen  tlie  per- 
formance of  a  duty,  such  as  to  appoint 
commissioners  to  discharge  a  public  duty 
connected  with  the  navigation  of  a  public 
stream,  mandamus  will  lie.  Savannah  v. 
State,  4  Ga.  26  (1848).  In  Georgia,  a 
city  marshal  may  be  compelled  by  manda- 
mus  to  perform  his  official  duty  to  restore 
2oroperty  levied  on  for  taxes  to  the  claim- 
ant, on  receiving  the  bond  and  security 
required  by  statute.  Mitchell  v.  Hay,  37 
Ga.  581  (1868).  Mandamus  lies  to  com- 
pel city  treasurer  to  receive  coupons  for 
taxes,  if  a  valid  statute  makes  this  his 
duty.  Sands  v.  Edmunds,  116  U.  S.  585. 
See  Index,  tit.  Coicpons,  Tuxes.  It  also 
lies  to  compel  the  county  board  of  audi- 
tors to  refund  a  fine  paid  to  avoid  impris- 
onment, the  judgment  imposing  it  hav- 
ing been  reversed  on  certiorari.  Peo))le 
V.  Wayne  Co.  Aud.,  41  Mich.  223.  But 
it  will  not  lie  to  compel  the  refunding  of  a 
tax  unlawfully  levied,  if  there  is  an  issue 
involved  which  ought  to  go  to  a  jury. 
Byles  V.  Golden  52  Mich.  612.  A  inan- 
damns  is  the  proper  remedj'  for  the  State 
to  compel  an  officer  —  e.g.,  a  county  audi- 
tor —  to  perform  a  public  duty,  in  which 
the  State  is  interested,  — e.  g.,  to  issue  his 
tax  duplicate  without  adding  an  illegal 
per  cent.  Hamilton  v.  State,  3  Ind.  452 
(1852). 

Mandamus  is  the  appropriate  remedy  in 
any  coercive  proceedings  against  a  coun- 
ty court  to  compel  the  issue  of  bonds  in 
pursuance  of  valiel  county  subscriptions. 
Shelby  Co.  Court  v.  C.  &  0.  Railway  Co., 
8  Bush  (Ky.),  209  (1871);  Smith  v.  Bour- 
bon  County,  127  U.  S.  105  (1887);  supra, 
sec.  826.  So  a  town  was  compelled  by 
mandamus  to  guarantee  certain  bonds, 
pursuant  to  its  vote,  executed  by  the  rail- 
road company,  which  the  town  had  under 
legislative  authority  voted  to  aid  in  this 
manner.  New  Haven,  M.  &  W.  R.  R. 
Co.  V.  Chatham,  42  Conn.  465  (1875)  ; 
Douglas  V.  Chatham,  41  Conn.  211. 

County.  —  Duly  as  respects  paupers. 
Where  a  statute  provided  that  when  any 
person,  not  a  paujier,  "  shall  fall  sick  and 
die  in  any  county  in  this  State,  not  having 
money  to  pay  his  board,  medical  aid,  or 
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usual  and  ordinary  actions  at  law  afford  a  full  and  adequate  remedy, 
or  where  a  statute  provides  a  specific  remedy  for  the  enforcement 
of  the  particular  duty  or  right  in  question,  should,  in  the  author's 
judgmeut,  be  applied  with  especial  care  where  thia  is  the  sole  giound 
of  the  refusal  of  the  writ.  In  general,  no  measure  of  relief  is  so  ex- 
actly adapted  to  the  demands  of  justice  as  (to  borrow  the  language  of 
equity)  a  specific  execution  of  the  precise  duty.  Other  forms  of  re- 
lief may  go  beyond  or  fall  short  of  the  exact  right  of  the  party  ag- 
grieved. On  principle,  it  would  seem  that  there  ought  in  our  day  to 
be  no  leaning  by  the  courts  against  the  remedy  of  mandamiis.  If 
the  right  of  the  relator  and  the  corresponding  duty  of  the  respondent 
are  both  clear,  a  court  which  denies  the  writ  on  the  sole  ground  that 
an  ordinary  action  will  give  a  full  and  adequate  remedy  ought  to 
make  sure  that  such  remedy  is  as  complete  and  effectual  as  the 
remedy  by  manclanuis.  So,  if  the  writ  is  denied  on  the  sole  ground 
that  a  statute  has  provided  a  specific  remedy,  the  legislative  intent 
that  such  remedy  should  be  exclusive  ought  to  be  clear,  particularly 
if  it  is  less  complete  and  effectual  than  the  remedy  by  viandamiis. 
It  is  not  intended  by  these  reflections  to  deny  the  soundness  of  the 
general  rule  stated  in  the  preceding  sections,  but  rather  to  suggest 
the  wisdom  of  more  caution  in  its  application  than  has  sometimes 
been  observed,  where  the  relief  by  mandamus  was  clearly  adequate, 
but  where  this  remedy  has  been  refused  for  the  single  reason  that 
the  relator  ought  to  bring  an  ordinary  action,  or  that  he  is  confined 
to  a  statute  remedy,  although  the  latter  is  not  expressly  declared, 
and  by  fair  intendment  does  not  appear,  to  be  exclusive. 

Maiulatory  and  Discretionary  Powers. 

§  832  (669).  Distinction  between  Discretionary  Powers  and  Im- 
perative Duties.  —  Powers  conferred  upon  municipal  corpoi*ations 
are,  as  we  have  heretofore  seen,  of  two  general  classes,  —  the  one 
mandatory,  the  other  discretionary.^     Discretionary  powers  are  not, 

burial  expenses,  it  shall  be  the  duty  of  the  wealth  v.  Pittsburgh,  34  Pa.  496,  516,  per 

county  court    to   make   such    allowances  Strong,   J.  ;    Anne    Ar.  Co.    Coram' rs    v. 

therefor  as  shall  seem  just,"  it  was  held  Duckett,  20  Md.  468;  Alleghany  Co.  Sch. 

that  this  extended  to  persons  of  this  class  Comm'rs  v.  A.  Co.  Comm'rs,  lb.  449  ;  Rex 

within  the  limits  of  an  incorporated  place,  v.  Hastings,  1  D.  &  R.  148  ;  Baltimore  v. 

the  corporation  chartei-  being  silent  on  the  Marriott,   9  Md.  160  ;  Meyer  v.  Carolan, 

subject ;    and   that   the   county  could   be  9  Tex.  250  ;  Queen  v.  Bristol  Dock  Co. ,  2 

compelled,  by  inan<frt?nKS,  to  make  a  proper  Ry.  &  Canal  Cases,  599  ;  Sights  v.  Yar- 

allowance  when  such  expenses  have  been  nails,  12  Gratt.  292  ;  Goodrich  r.  Chicago, 

incurred.   Gunn's  Adm.  v.  Pulaski  County,  20  111.  445  ;  Napa  Val.  R.  R.  Co.  v.  Napa 

3  Ark.  427  (1840).  Co.  Sup.,  30  Cal.  435  ;  Ottawa  v.  People, 

^  AiUe,   chap.    v.  sec.   98;    Common-  48  111.  233  (1868);  People  w.  Brooklyn,  22 
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unless  in  extraordinary  and  exceptional  instances  of  gross  abuse,  sub- 
ject to  judicial  control;^  but  duties  imperatively  enjoined  may,  as 
we  have  just  shown,  be  enforced  by  mandamus. 

The  general  rule  is  this:  If  the  inferior  tribunal,  corporate  body, 
or  public  agent  or  officer  has  a  discretion,  and  acts  and  exercises 
it,  this  discretion  cannot  be  controlled  by  mandamus.  But  if  the 
inferior  tribunal,  body,  officers,  or  agents  refuse  to  act  in  cases  wliere 
the  law  requires  them  to  act,  and  the  party  has  no  other  legal 
remedy,  and  where,  in  justice,  there  ought  to  be  one,  a  mandamus 
will  lie  to  set  them  in  motion,  to  compel  action ;  and,  in  proper 
cases,  the  court  will  settle  the  legal  principles  which  should  govern, 
but  without  controlling  the  discretion  of  the  subordinate  jurisdiction, 
body,  or  officer.^ 


Barb.  404 ;  Kock  Island  Co.  Sup.  v.  United 
States,  4  AVall.  43.5,  444  (1866),  where 
Mr.  Justice  Swayne  distinguishes  the  two 
classes  of  powers  ;  Rex  v.  Eye  Bor.,  2  D.  & 

II.  172,  construing  the  words  "shall  be 
la-.vf;il." 

^  Jl.ite,  chap.  V.  sec.  94 ;  supra,  sec. 
827  ;  post,  chaps,  xxii.  (sec.  857),  xxiii. 

Where  a  discretion  is  abused,  and  made 
to  work  injustice,  it  may  be  controlled  by 
mandamus.  Glencoe  v.  The  People,  78 
m.  382;  Keogh'r.  Wilmington,  4  Del. 
Ch.  491.  Where  an  act  requires  the  ex- 
ercise of  the  judgment  of  an  officer  manda- 
mils  will  not  lie.  Sansom  v.  Mercer,  68 
Tex.  488. 

2  Giles's  Case,  2  Stra.  881  ;  Eex  v. 
^Nottingham  Jus.,  Sayer,  217  ;  Hull  v. 
Oneida  Co.  Sup.,  19  Johns.  259  (1821)  ; 
Gourley  v.  Allen,  5  Cow.  (N.  Y.  )  644  ; 
People  V.  Albany  Co.  Sup.,  12  Johns.  414; 
Nolson,  In  re,  I'Cow.  (N.  Y.)  417  ;  Baily, 
In  re,  2  Cow.  (N.  Y.)  479;  Elkins  v. 
Athearn,  2  Denio  (N.  Y.),  191 ;  People  v. 
Dutchess  Co.  Sup.,  1  Hill  (N.  Y.),  50  ; 
People  y.  N.  Y.  Sup.,  lb.  362  ;  People  v. 
Dutchess  &  C.  R.  R.  Co.,  58  N.  Y.  152 
(1874)  ;  People  v.  La  Salle  Co.  Sup ,  84 

III.  303  ;  Commonwealth  v.  Park,  9  Phila. 
(Pa.)  481  ;  People  v.  Cass  Co.  Comm'rs, 
77  111.  438  (1875)  ;  Turner,  Lire,  5  Ohio, 
642,  543,  per  Lane,  J.  ;  McKean  v.  Louis- 
ville, 18  B.  Mon.  (Ky.)  9;  Commonwealth 
V.  Henry,  49  Pa.  St.  530  ;  Kennedy  r. 
Washington,  3  Cranch  C.  C.  595  ;  State 
V.  Robinson,  1  Kan.  188,  220;  Magee  v. 
Calaveras  Co.  Sup.,  10  Cal.  376  ;  State  i;. 


Wilmington  Council,  3  Harring.  (Del.) 
294 ;  Michigan  City  v.  Roberts,  34  hid. 
471  ;  Dechert  v.  Commonwealth,  113  Pa. 
St.  229  ;  Hudmon  v.  Slaughter,  70  Ala. 
546  ;  Madison  v.  Smith,  83  Ind.  502 ; 
Rice  B.  &  F.  Mach.  &  I.  Co.  v.  Worcester, 
130  Mass.  575;  Mau  v.  Liddle,  15  Nev. 
271  ;  Ahrens  v.  Fiedler,  43  N.  J.  L.  400  ; 
State  V.  Ames,  31  Minn.  440.  The  writ 
of  manda,mus  lies  to  compel  a  public  officer 
to  perform  a  duty  concerning  which  he  is 
vested  with  no  discretionary  power,  and 
which  is  either  imposed  on  him  by  some 
express  enactment,  or  necessarily  results 
from  the  office  which  he  holds.  Pond  v. 
Parrott,  42  Conn.  13  (1875).  A  manda- 
mus will  not  issue  to  compel  a  public 
officer  to  perform  a  ministerial  duty,  when 
the  evidence  shows  that  his  ability  to  do 
so  depends  on  the  co-operative  action  of  a 
third  person  who  is  not  before  the  court. 
State  V.  Cavanac,  30  La.  An.  237  ;  ante, 
sec.  113  ;  post,  sec.  864,  note. 

The  principle  in  the  text  is  well  illus- 
trated by  the  case  of  The  King  v.  Bristol 
Dock  Co.,  6  B.  &  C.  181,  in  which  the 
dock  company  was  authorized  by  Parlia- 
ment to  make  a  floating  harbor  in  the 
city,  and  required  "to  make  such  altera- 
tions and  amendments  in  the  sewers  of 
said  city  as  might  or  should  be  necessary 
in  consequence  of  the  floating  of  said  har- 
bor," and  it  was  decided  that  the  directors 
might  by  mandamus  be  commanded,  in 
the  words  of  the  act,  "  to  make  such  alter- 
ations," &c.  ;  but  the  nature  of  the  altera- 
tions could  not  be  specified,  as  this  was  a 
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§  833  (670).  Same  subject.  Mandamus  to  Federal  Officers.  — ■ 
Thus  a  mandamus  will,  iu  cases  to  which  the  writ  is  adapted,  be 
issued  by  the  proper  Federal  court  to  an  officer  of  the  Federal  gov- 
ernment, commanding  him  to  do  a  mere  ministerial  act,  but  not  one 
which  involves  the  exercise  of  judgment  and  discretion.^ 


§  834  (671).  Same  subject.  Writ  to  Public  Officers  cf  a  State. 
—  So  where  there  is  a  duty  purely  ministerial,  and  not  discretional^, 
devolved  by  law  upon  the  public  officers  of  a  State,  and  the  refusal 
or  neglect  to  perform  the  duty  affects  a  specific  legal  right,  the  per- 
son thereby  injured  may  have  a  mandamus.  This  doctrine,  under 
the  conditions  just  stated,  has  been  very  generally  considered  to  be 
applicable  to  the  executive  head  of  the  State ;  but  if  so,  it  should  ob- 
viously be  limited  to  cases  where  the  right  of  the  relator  is  plain  and 
the  duty  of  the  executive  clearly  ministerial,  and  not  discretionary. 
The  leading  cases  on  this  subject  are  referred  to  in  the  note.^ 


matter  committed  by  Parliament  to  the 
judgment  and  discretion  of  the  directors  of 
the  company. 

The  rule  is  further  illustrated  in  two 
cases  in  Massachusetts,  being  applications 
for  mandamus  to  compel  a  mayor  to  sign 
licenses,  which  had  been  granted  by  the 
board  of  aldermen.  In  Braconier  v.  Pack- 
ard, 136  Mass.  50,  the  writ  was  awarded 
because,  under  the  statute  in  force,  the 
signing  of  the  license  was  a  merely  minis- 
terial duty.  In  Deehan  v.  Johnson,  141 
Mass.  23,  the  writ  was  refused  because 
the  pavticular  statute  confen-ed  upon  the 
mayor  a  separate  responsibility  and  dis- 
cretion as  to  signing  the  license.  But  in 
Am{)erse  v.  Kalamazoo  Council,  59  Mich. 
78,  a  mandamus  was  awarded  to  compel 
a  common  council  to  approve  a  liquor 
dealer  s  bond,  though  by  statute  it  had 
power  to  determine  upon  its  sufficiency, 
holding  that  it  must,  without  unnecessary 
delay,  either  approve  the  bond  or  give  its 
reasons  for  not  doing  so.  Where,  how- 
ever, there  was  nothing  to  show  that  the 
refusal  to  approve  the  bond  was  capricious 
or  to  rebut  the  presumption  that  all  ques- 
tions had  been  fairly  passed  upon,  manda- 
mus was  refused.  Parker  v.  Portland  Trs., 
54  Mich.  308. 

Mandamus  held  not  to  lie  to  enforce 
the  award  of  a  contract  to  the  lowest  bidder. 
State  V.  Fond  du  Lac  Bd,  of  Ed.,  24  Wis. 
683  ;    State  v.  Comm'rs  of  Printing,  18 


Ohio  St.  386;  Welch  v.  Mahaska  Co. 
Sup.,  23  Iowa,  199  ;  People  i;.  Contract- 
ing Board,  27  X.  Y.  378  ;  s.  c.  46  Barb. 
254  ;  s.  c.  33  N.  Y.  382 ;  Commonwealth 
I'.  Henry,  49  Pa.  St.  530  ;  People  v.  Bren- 
nan,  39  Barb.  651  ;  Boren  v.  Darke  Co. 
Comm'rs,  21  Ohio  St.  311 ;  State  r.  Bar- 
low. 48  Mo.  17  (1S71)  ;  Dean  v.  Borchse- 
nius,  30  Wis.  236  (1872)  ;  People  v. 
Campbell,  72  N.  Y.  496;  Kelly  v.  Chi- 
cago, 62  m.  279  (1871).  As  to  rights 
of  lowest  bidder,  ante,  chap.  xiv.  sees. 
466-470. 

1  Kendall  p.  United  States,  12  Pet, 
524  ;  Decatur  v.  Paulding,  Sec.  Navy  (to 
compel  defendant  to  pay  pension),  14  Pet. 
497  (1840);  Reesider.  Walker,  Sec.  Treas., 
11  How.  272 ;  United  States  v.  Guthrie, 
Sec.  Treas.,  17  How.  284  ;  Same  v.  Sea- 
man, lb.  225  ;  Bi-ashear  v.  Mason,  6  How. 
97  ;  United  States  v.  Land  Comm'rs,  5 
Wall.  563  ;  De  Groot,  In  re,  6  Wall,  497  ; 
Secretary  of  Int.  v.  McGarrahan,  9  Wall. 
298,  312  ;  Carrick  v.  Lamar,  116  U.  S. 
423 ;  Bayard  v.  United  States,  127  U.  S. 
246  ;  Parker,  Re,  120  U.  S.  736  ;  Brown, 
/?«,  116  U.  S.  401 ;  Newport  v.  Berry,  80 
Ky.  .354. 

A  State  court  cannot  issue  a  vianda' 
mus  to  an  officer  of  the  United  States. 
McClung  V.  Silliman,  6  Wheat.  598. 

^  When  the  act  neglected  to  be  done  by 
the  governor  of  a  State  is  purely  ministerial, 
not  discretionary,  and  affects  a  specific 
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§  835   (672).    Official  Discretion  not  controllable  by  Mandamus. 

—  On  the  principle  that  official  discretion  cannot  he  jvdicially  inter- 
fered with  by  mandamus,  this  writ  will  not  lie  to  control  the  discre- 
tion of  commissioners  to  determine  the  site  for  a  county  seat,  they 
having  been  directed  to  locate  it  as  near  the  centre  of  the  county  as 
a  suitable  location  could  be  obtained,  and  having  made  a  selection, 
although  it  was  admitted  that  it  would  be  granted  to  compel  them 
to  act.i  So  where  the  statute  vests  the  county  commissioners  with 
the  power  to  determine  when  a  court  house  and  jail  shall  he  erected 
by  the  county,  mandamus  will  not  lie  to  compel  them  to  erect  those 
buildings,  or,  if  the  contract  has  been  let,  to  proceed  with  the  erec- 
tion thereof.^  But  if  a  county  board  neglecting  a  plain  statute  duty 
fails  to  provide  any  kind  of  a  jail,  and  the  finances  of  the  county 


private  right,  a  mandamus  may  issue. 
State  V.  Chase,  Gov.,  5  Ohio  St.  528  (1856). 
Thus  the  governor  will,  by  mandamus, 
be  compelled,  in  a  proper  case,  to  issue 
commission  to  an  officer  presenting  legal 
evidence  of  his  election.  State  v.  Moffit, 
5  Ohio,  358,  362,  per  Hitchcock,  J.  ;  State 
V.  Chase,  Gov.,  5  Ohio  St.  528  (1856). 
Contra,  Hawkins  v.  Conway,  Gov.,  1  Ark. 
570  (1839)  ;  State  v.  Price,  Gov.,  25  N.  J. 
L.  331  (1856),  in  which  the  right  to  issue  a 
mandamus  to  the  governor,  in  any  case,  is 
denied.  People  v.  Governor,  29  Mich.  320 
(1874) ;  s.  c.  18  Am.  Rep.  89,  where  the 
subject  is  elaborately  considered  and  the 
conflicting  cases  cited  by  Cooley,  J. ;  he 
draws  a  distinction  between  the  governor 
and  the  heads  of  executive  departments. 
People  V.  Bissell,  Gov.,  19  111.  229  ;  State 
V.  Warmoth,  Gov.,  22  La.  An.  1  (1870)  ; 
8.  c.  13  Am.  Rep.  126  ;  Rice  v.  Austin, 
Gov.,  19  Minn.  103  (1872) ;  s.  c.  18  Am. 
Rep.  330  ;  State  v.  Dike,  Treas.,  20  Minn. 
363  (1874)  ;  Selma  &  G.  R.  R.  Co.,  In  re, 
46  Ala.  230  (1871).  It  has  been  else- 
where held  that  the  governor  or  executive 
officers  of  a  State  may,  by  means  of  this 
writ,  be  compelled  to  perform  a  mere  min- 
isterial duty  or  act  in  which  individuals 
have  an  interest.  State,  ex  rd.  Low  v. 
Towns,  Gov.,  8  Ga.  360  (1850)  ;  Middle- 
ton  V.  Low,  Gov.,  30  Cal.  596  ;  Harpen- 
ding  w.  Haight,  Gov.,  39  Cal.  189  ;  s.  c. 
2  Am.  Rep.  432  ;  Board  of  Liquidation 
of  La.  V.  MrComb,  92  U.  S.  531  (1877)  ; 
State  r.  Kirkwood,  Gov.,  14  Iowa,  162  ; 
Magruder  v.  Swann,  Gov.,  25  Md.  173 ; 


Gotten  V.  Ellis,  Gov.,  7  Jones  L.  (N.  C.) 
545;  State  r.  Wrotnowski,  Sec,  17  La. 
An.  156;  Riddle  v.  Willard,  Gov.,  10  Ind. 
62  (1857)  ;  Bryan  v.  Cattell,  Aud.,  15 
Iowa,  538:  Nichols  r.  Crabbe,  Compt.,  4 
Stew.  &  P.  (Ala.)  154  (1833);  36  Ala. 
371  ;  Pacific  R.  R.  Co.  v.  Price,  Gov.,  23 
Mo.  353  ;  Chamberlain  v.  Sibley,  Gov.,  4 
Minn.  309.  In  Maurin  v.  Smith,  5  Am. 
L.  Reg.  (n.  s.)  630;  s.  c.  8  R.  I.  192; 
5  Am.  Rep.  564,  mandamus  was  held  not 
to  lie  to  compel  the  governor  to  perform 
one  of  his  statutory  duties  as  commander- 
in-chief.  Mandamus  lies  against  the  aU' 
ditor  of  State  or  comptroller  of  public  ac- 
counts, where  the  right  of  the  plaintiff  is 
clear  and  no  other  remedy  is  provided, 
and  the  duty  is  not  discretionary.  Divine 
V.  Harvie,  7  T.  B.  Mon.  (Ky.)  440;  State 
i;.  Graham,  Aud.,  24  La.  An.  429  (1872)  ; 
Nichols  V.  Crabbe,  Compt.,  4  Stew.  &  P. 
(Ala.)  154  (1833)  ;  Fowler  v.  Peirce, 
Compt.,  2  Cal.  165  ;  Towle,  Compt.,  v. 
State,  3  Fla.  202;  State  v.  Anderson 
(N.  J.),  18  At.  Rep.  584  (1889).  To  State 
treasurer.  State  v.  Dubuclet,  24  La.  An. 
16.  Contra,  State  v.  Dike,  20  Minn.  363 
(1874). 

1  State  V.  Bonner,  Busbee  L.  (N.  C.) 
257  (1853).  As  to  county  seat  elections, 
and  the  remedy  for  frauds  therein,  by 
mandamus  and  in  equity,  see  People  v. 
Wiant,  Treas.,  48  111.  263  (1868)  ;  see, 
also.  People  v.  Salomon,  Cook  Co.  Clerk, 
61  111.  39. 

2  Black,  In  re,  1  Ohio  St.  30  (1852)  | 
post,  sec.  865,  note. 
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justify  the  construction  thereof,  the  board  may  be  compelled  by 
mandamus  to  build  or  provide  one,  but  the  court  cannot  control  the 
discretion  of  the  board  as  to  the  kind  of  jail.^ 

§  836  (673).  Same  subject.  —  So  where  the  huUdiTig  of  bridges, 
or  the  making  of  local  improvements,  is  a  diserctionary  power  en- 
trusted to  public  or  municipal  corporations,  and  the  proper  author- 
ities thereof  have,  in  good  faith,  decided  according  to  their  judg- 
ment, mandamus  will  not  be  issued  to  compel  them  to  a  different 
course.^  But  a  provision  in  a  municipal  charter  that  the  council  shall 
"  cause  the  streets  to  be  kept  in  repair  "  has  been  held  not  to  confer  a 
discretionary  power,  but  to  enjoin  a  duty,  the  performance  of  which 
may  in  cases  to  which  the  writ  is  adapted  be  compelled  by  via7i- 
damus.^    The  performance  of  this  duty  is  sometimes  enforced  by 


1  People  V.  La  Salle  Co.  Sup.,  84  111. 
303.  See  as  to  discretionary  powers,  Hull 
V.  Oneida  Co.  Sup.,  19  Johns.  259;  People 
V.  Albany  Co.  Sup.,  12  Johns.  414 ;  Peo- 
ple V.  Superior  Court,  5  "Wend.  114  ;  Gour- 
ley  V.  Allen,  5  Cow.  (N.  Y.)  644  ;  King  v. 
Bristol  Dock  Co.,  6  Bam.  &  C.  181  ;  13 
E.  C.  L.  139. 

2  State  r.  Essex  Co.  Fr.,  23  N.  J.  L.  214 
(1851)  ;  Mich.  City  v.  Roberts,  34  Ind.  471 
(1870)  ;  State  v.  Jefferson  Par.  Pol.  Jury, 
22  La.  An.   611  (1870)  ;  post,  chap,  xxiii. 

The  judgment  and  discretion  of  the 
town  supervisors  as  to  the  necessity  of 
bridges  and  repairs  thereon  cannot  be  con- 
trolled by  truiTidamus  when  the  statute 
makes  them  the  judges  of  the  necessity. 
Stete  c.  Mt.  Pleasant  Sup.,  16  Wis.  613. 
But  the  duty  to  repair  and  rebuild  bridges 
may,  when  it  is  not  discretionaiy  and  is 
clear,  be  enforced  by  mandamiLs.  Howe 
V.  Crawford  Co.  Comm'rs,  47  Pa.  St.  361  ; 
Treat  v.  Middletown,  8  Conn.  243  ;  Au- 
gusta Tp.  Municipality,  In  re,  12  Up. 
Can.  Q.  B.  522  ;  Queen  v.  Haldimond 
Co.  Mun.  Corp.,  7  Up.  Can.  L.  J.  266  ; 
Brander  v.  Chesterfield  Co.  Ct.  Jus.,  5 
Call  (Va.),  548;  Ottawa  v.  People,  48 
111.  233  ;  People  v.  Dutchess  Co.  Sup.,  1 
Hill  (N.  Y.),  50 ;  People  v.  Dutchess  Co.  R. 
R.  Co.,  58  \.  Y.  152  (1874);  Pumphrey  v. 
Baltimore,  47  Md.  145.  County  commis- 
sioners were,  by  statute,  "  authoi-ized " 
annually,  at  their  June  session,  to  levy  a 
tax  "  for  the  construction  and  mainte- 
nance of  a  free  turnpike  road  through  their 
county."    It  was  held  that  it  "author- 


ized," but  did  not  require,  the  levy  of  the 
tax,  and,  no  private  rights  having  inter- 
vened, a  mandamus  to  levy  the  tax  was 
refused.  Rollersville  Tump.  R.  Comm'i-s 
T.  Sandusky  Co.  Comm'rs,  1  Ohio  St.  149, 
approving  and  distinguishing  New  York 
V.  Furze,  3  Hill  (N.  Y.),  612.  In  Eii- 
land  it  has  been  held  that  mandamus  will 
not  be  issued  to  determine  which  of  two 
parishes  is  liable  to  repair  a  road,  under 
local  acts.  Regina  v.  Oxford  &  W.  Tump. 
Roads,  12  A.  &  E.  427.  See  Hex  v. 
Llandilo  Dist  R.  Comm'rs,  2  D.  &  E.  T.  R. 
232.  Municipal  duties  as  to  ferries  may  be 
enforced  by  mandamus.     Ante,  sec.  114. 

'  Hammar  v.  Covington,  3  Met.  (Ky.) 
494  (1861);  Uniontown  Bor.  v.  Common- 
wealth, 34  Pa.  St.  293  (1859) ;  State  v. 
Orange,  31  N.  J.  L.  131.  The  foregoing 
cases  approved  and  followed  in  People  v. 
Bloomington,  63  111.  207  (1872),  where  ex- 
press power  to  keep  streets  in  repair  and  to 
prohibit  obstructions  was  held  to  impose 
the  duty  ;  and  the  court,  at  the  instance 
of  a  private  relator,  granted  a  mandamus 
to  compel  the  city  to  remove  specified 
obstnictions  in  the  street.  It  was  held 
in  Illinois  to  be  no  objection  to  main- 
taining a  mandamus  to  compel  highway 
commissioners  to  remove  specified  obstruc- 
tions in  the  highway,  that  there  was  a 
statutory  remedy  by  indictment,  as  under 
the  legislation  of  that  State  the  remedy  by 
mandamus  is  not  affected  by  the  existence 
of  another  legal  remedy.  People  r.  Com- 
missioners, 22  Northeast.  Rep.  596  (1889). 
Distinguished,  Michigan  City  i;.  Roberts, 
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indictment,  but  more  frequently  by  the  indirect  means  of  a  private 
action  for  damages.^ 

§  837.  Instances  illustrating  Use  and  Application  of  the  Writ.  — 
In  a  somewhat  recent  case,  a  statute  after  authorizing  the  city  of 
Boston,  for  the  purpose  of  abating  a  public  nuisance,  to  raise  the 
grade  of  lands  in  a  particular  district  and  to  assess  the  expense 
thereof  upon  the  owners  of  the  lands,  enacted  that  any  person  en- 
titled to  any  estate  in  such  land,  and  dissatisfied  with  the  assessment, 
might  give  notice  to  the  city  council,  and  thereupon  the  city  shall 
take  his  land,  the  title  by  the  statute  vesting  absolutely  in  the  city, 
and  within  sixty  days  thereafter  file  in  the  registry  of  deeds  a  de- 
scription thereof,  together  with  a  statement  that  it  was  taken  under 
the  statute,  which  description  and  statement  should  be  signed  by 
the  mayor,  and  the  title  to  the  land  so  taken  should  vest  in  the  city. 
The  owner  of  an  estate  in  such  land,  being  dissatisfied  with  the 
assessment,  gave  notice  accordingly,  and  offered  to  surrender  his 
estate  to  the  city.  The  city  council  neglected  to  take  it,  but  instead 
it  passed  an  order  vacating  the  assessment.  The  owner  applied  for  a 
wnit  of  mandamus  to  the  city  council  and  to  the  mayor,  both  of  whom 
in  their  answers  relied  on  the  order  vacating  the  assessment.  It  was 
held  that,  as  soon  as  the  assessment  was  made,  the  owner  had  the 
right  under  the  statute  to  surrender  his  estate,  and  tlie  city  council 
could  not  afterwards  vacate  the  assessment ;  and  that  the  mandamiis 
should  issue,  not  only  to  the  city  council  to  take  the  land,  but  also 
to  the  mayor  to  sign  the  description  and  statement,  although  he 
could  not  do  so,  or  be  in  default  for  not  doing  so,  until  the  city 
council  ha^  passed  an  order  taking  the  land,  and  although  he  might 
by  the  terms  of  the  statute  sign  the  description  and  statement  at 
any  time  within  sixty  days  after  the  taking.'^ 

The  performance  of  the  duty  enjoined  by  statute  upon  a  munici- 
pal corporation  to  run  a  ferry  as  a  toll  ferry  may  be  compelled  by 
mandamus  although  the  city  council  may  have  a  discretionary  power 
to  fix  the  rates  of  toU.^ 

Mandamus  to  Election  Officers. 

§  838  (674).  Mandamus  as  respects  Municipal  Elections  and 
Officers.     In  England.  —  In  a  previous  chapter  the  powers  of  muni- 

34  Ind.  471  (1870)  ;  Indianapolis  &  Cine.         ^  Humsworth  v.  Boston,  121  Mass.  173. 

R    R.  Co.  V.  State,  37  Ind.  489  ;    ante,  See  ante,  sees.  608,  609,  610. 

chapter  on  Streets,  sec.  728,  note.  *  Attorney-General    v.     Boston,     123 

1  See,  post,   chap.   xxii.  ;  also,   chap.  Mass.  469  (1877)  ;  arUe,  sec.  114. 
xxiii.,  as  to  liahility  for  defective  streets. 
Post,  sees.  938,  934. 
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cipal  corporations  as  to  elections  and  officers  therein  have  been  consid- 
ered ;  1  and  it  may  be  here  stated  as  a  general  proposition  that 
mandamus  is  ordinarily  the  appropriate  remedy  to  compel  them 
and  their  officers,  in  case  of  refusal  or  neglect,  to  perform  their 
duties  in  these  respects.^  In  England  the  writ  lies,  and  is  con- 
stantly issued,  to  compel  the  corporation  to  elect  a  mayor  and 
other  corporate  officers  according  to  their  duty ;  ^  but  if  the  office 
is  full  by  the  possession  of  an  officer  de  facto  under  color  of  right,  a 
mandamus  will  not,  as  hereafter  explained,  be  granted  to  proceed 
to  a  new  election  until  the  person  in  possession  has  been  ousted  upon 
proceedings  in  quo  warranto.^  "The  court,"  says  Mr.  "Willcock,^ 
"  will  grant  a  mandamus  to  proceed  to  an  election  of  a  new  mayor, 
after  the  charter  day  has  passed  without  such  election,  where  the 
former  mayor  having  the  power  to  do  so  holds  over,  and  refuses  to 
convoke  an  assembly  *  for  that  purpose,  unless  the  charter  restrains 


1  Ante,  chap,  ix.,  on  Municipal  Elec- 
tions and  Officers. 

2  lb.  ;  Lamb  v.  Lynd,  44  Pa.  St.  836  ; 
8.  c.  Brightly's  Election  Cases,  624-631, 
and  note  of  the  learned  editor.  Demarest 
r.  Wickham,  63  N.  Y.  320,  324  (1875)  ; 
Lewis  r.  Marshall  Co.  Comm'rs,  16  Kan. 
102  (1876);  Glencoe  v.  People,  78  IlL 
382  (1875).  In  Kentucky  mandamus  is 
the  proper  remedy  to  prevent  the  entry 
upon  record  of  a  vote  upon  a  "local 
option  "  law,  if  the  act  is  unconstitutionaL 
Gayle  v.  Owen  Co.  Court,  83  Ky.  61. 

s  Rex  r.  Cambridge,  4  Burr.  2003 ; 
Bex  V.  Tregony,  8  Mod.  113 ;  Rex  r. 
Abington,  1  Ld.  Raym.  561 ;  Rex  v.  St. 
Martin,  1  Term  R.  149  ;  Rex  r.  Liver- 
pool, 1  Barnard.  83  ;  Rex  r.  Woodrow,  2 
Term  R.  732  ;  Rex  v.  Scarborough,  2 
Stra.  1180  ;  Rex  v.  Leyland,  3  II.  k  S. 
184  ;  Rex  v.  Thetford,  8  East,  270  ;  Rex 
V.  Norwich,  1  B.  &  Ad.  310  ;  Willc.  357, 
pi.  45  ;  lb.  361,  pi.  56  ;  Tapping  on  Man- 
damus, 165  ;  Rex  v.  York,  4  D.  &  E.  T. 
R.  669;  Stephens's  .Visi  Priws,  2293-2295; 
Rex  V.  Winchester,  7  A.  &  E.  215  :  Regina 
V.  Pembroke  (corporation  of),  8  Dowl.  P. 
C  302  ;  Regina  r.  Leeds,  7  A.  Ac  E.  963  ; 
Grant  on  Corp.  204,  208,  213,  219. 

*  Rex  V.  Bankes,  3  Burr.  1454  ;  Rex 
V.  Cambridge,  4  Burr.  2011  ;  Rex  v.  Rad- 
ford, 1  East,  80  ;  Rex  v.  Truro,  3  B.  &  A. 
592  ;  Rex  r.  Derby,  7  A.  &  E.  419  ;  Reg. 
T.  Hioms,  lb.  960  ;  75.  966  ;  Rex  v.  Col- 
chester, 2  Term  R,  259  ;  infra,  sees,  842- 


846  ;  post,  sec.  892.  Section  cited  and 
approved.  People  r.  Brooklyn  Cooncil, 
77  X.  Y.  503. 

6  Willc.  357,  pi.  45  ;  lb.  361,  pi.  56  ; 
Rex  V.  Cambridge,  4  Burr.  2011 ;  Rex  v. 
Scarborough,  2  Stra.  1180  ;  Rex  v.  Nor- 
wich, 1  B.  &  Ad.  310 ;  Angell  &  Ames, 
sec.  700. 

8  As  to  Corporate  Assembly,  see  arUt^ 
chap.  X. 

Where,  ' '  by  the  charter,"  the  office  of 
alderman  becomes  immediately  vacant  by 
his  election  and  acceptance  of  a  public 
office,  he  is  neither  an  alderman  de  facto 
nor  de  jure,  and  it  is  the  duty  of  the  com- 
mon council  to  order  a  special  election 
to  fill  the  vacancy.  If  the  officer  acta 
as  alderman  the  remedy  is  not  by  fuo 
warranto  but  by  mandamtis  to  compel  the 
ordering  of  a  special  election.  People  v. 
Brooklyn  Council,  77  N.  Y.  503  ;  People 
V.  Nostrand,  46  N.  Y.  381 ;  People  v.  Car- 
rique,  2  Hill  (X.  Y.),  93  ;  Lamb  r,  Lynd, 
44  Pa.  336  ;  State  v.  Rahway,  33  N.  J. 
L.  110 ;  Fish  r.  Weatherwax,  2  Johns. 
Cas.  217. 

If  municipal  corporations  neglect  to 
hold  elections  as  empowered  by  the  re- 
medial statute  of  11  Geo.  I.,  chap,  iv.,  by 
which  they  are  authorized  to  supply  the 
vacant  offices  of  mayor,  they  may  be 
compelled  to  fill  them  by  mandamus. 
Rex  V.  Oxford,  Cas.  temp.  Hardw.  178  ; 
Rex  r.  Cambridge,  4  Burr.  2011  ;  Willc. 
360. 


1020  MUNICIPAL   CORPORATIONS.  §  840 

the  riglit  of  electing  to  a  particular  time ; "  and  "it  will  be  granted 
for  the  election  of  bailiffs,  chamberlains,  coroners,  and  other  an- 
nual officers,  although  not  the  chief  officers  of  the  corporation." 

§  839  (675).  In  this  Country.  —  So,  in  this  country  it  has  been  de- 
cided that  an  election  for  municipal  officers  may  he  held  after  the  char- 
ter day,  and  that  a  mandamus  may  be  granted  to  compel  the  proper 
officers  to  give  notice  thereof.^  And  the  writ  will  lie  in  the  name 
of  the  State  on  the  relation  of  a  voter  to  compel  the  municipal  coun- 
cil to  hold  or  appoint  a  special  election,  according  to  the  charter, 
to  fill  a  vacancy  in  their  body,  when  this  is  a  duty  enjoined  upon 
them  ;  and  to  justify  the  writ  there  need  not  be  a  positive  refusal ; 
unreasonable  delay,  manifesting  an  intention  not  to  perform  the 
duty,  is  sufficient.2  gg  where  it  is  made  by  charter  the  duty  of  the 
select  and  -common  councils  to  assemhle  in  joint  meeting  to  appoint 
certain  corporate  officers,  not  elected  by  the  people,  and  the  time 
for  the  meeting  is  fixed  by  law  or  ordinance,  it  is  not  discretion- 
ary in  one  of  these  bodies  to  refuse  to  meet  with  the  other,  and  if  it 
does  so  refuse,  its  members  may  be  compelled  by  mandamus? 

§  840  (676).  To  Canvass  Votes.  —  Municipal  councils,  as  we  have 
before  seen,  are  often  invested  with  the  control  of  municipal  elections, 
and  are  made  canvassers  and  judges  of  the  result,  and  they  may  be 
compelled  to  perform  their  duties  in  this  respect  by  mandamus!^ 

As  to  right  of  ojffker  to  hold  over,  see  omitted.      Reg.  v.  Monmouth,  L.   R.    5 

iiuthorities  last  cited,  and  also  ante,  chap.  Q.   B.   251  ;    Rochester  v.  Reg.,  27  Law 

ix.  sec.  217.  J.  Q-  B.  436  ;  Add.   on  Torts  (4th  Eng. 

1  People  w.Fairbury,  51111.  149(1869);  ed.),   1057.     Ante,    sees.    216-221,   224; 

9.  p.  State  V.  Smith,  22  Minn.  218  (1875).  post,  sees.  885-887. 

Cornell,  S.,sa.y a:  *' So  far  as  relates  to  the  '^  State  v.  Rahway,   33  N.  J.   L.   110 

time  when  such  election  [for  city  asses-  (1868).      Vacancies   in  municipal  offices, 

sors]  sliould  be  made,  the  statute  is  di-  Ante,  sec.  222.     Text  cited  and  approved, 

rectory.     The  city  council  having  neglect-  People  v.  Brooklyn  Council,  77  N.  Y.  503, 

ed   its   duty   at    the    proper    time    from  512  (1879). 

whatever  cause,  the  obligation  still  rested  ^  Lamb  v.  LjTid,  44  Pa.  St.  336  (1868); 

upon  it  to  elect  at  the  earliest  oppoiiu-  s.  c.  Brightly's  Election  Cases,  624,  and 

nity."     Citing   the   text.     Quo  warranto  note.      Read,  J.,  concurred  because  this 

refused  against  an  alderman  elected  on  a  was  a  necessary  result  of  Kerr  x\  Trego, 

wrong  day,  no  fraud  being  alleged.     State  47  Pa.  St.  292  ;  s.  c.   Brightly's  Election 

r.  Tolan,  33  N.  J.  L.  195  ;  ante,  sec.  217  Cases,   632,    where    he    dissented  ;    ante, 

tt  seq. ;  Tapping    on    Mandamm,    165  ;  chap.  x.  sec.  284.     Further,  as  to  cojitested 

post,   sec.  900.     Mandamus  may  issue  to  election  cases,  Brightly's   Election   Cases, 

compel  public  officers  to  perform  a  public  270,  455,  466,  656  ;  post,  chap.   xxi.  on 

duty,    although   the   time    prescribed  by  Quo  Warranto. 

the  statute  has  passed,  and  if  the  public  *  Ante,  chap.  ix.  sec.  200  et  seq.;  Lamb 

officer  has  been  succeeded  by  another,  it  v.  Lynd,  Brightly's  Election  Cases,  624, 

is  the  duty  of  the  successor  to  o>)ey  the  630,  and  note  ;  8.  c.  44  Pa.  St.  336. 

writ  when  required,  which  his  predecessor  Mandamus  will  lie  to  compel  election 
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To  take  Municipal  Ojffice. 

§  841  (677).  Wliether  compellable  to  serve.  —  In  England,  on 
the  principle  heretofore  adverted  to,i  if  a  corporator,  elected  to  a 
corporate  office,  neglect  or  refuse,  without  sufficient  legal  excuse,  to 
serve,  he  may  he  compelled  hy  mandamus  ;  but  it  is  doubtful,  as  before 
suggested,  how  far  this  doctrine  is  applicable  in  this  country.^ 

To  admit  to  Municipal  Office. 

§  842  (678).  To  compel  Admission  to  Office.  —  In  appropriate 
cases,  mandajiius  will  lie  to  compel  the  proper  officers  of  a  muni- 
cipal corporation  to  admit  to  the  possession  of  his  place  one  elected 
to  any  municipal  or  corporate  office.^  Mandamus  is  not  considered, 
in  England,  the  proper  remedy  to  try  the  right  to  a  public  or  muni- 
cipal office,  and  a  mandamus  to  admit  gives  no  title  to  the  person 
admitted,  but  it  enables  him  to  try  or  enforce  his  right ;  and  if  there 
is  another  remedy  open  to  the  applicant,  as,  for  instance,  an  infor- 


canvassers,  whose  dutifs  are  miuisterial, 
to  act,  but  not  to  control  their  judgment; 
Magee  v.  Calaveras  Co.  Sup.,  10  Cal.  376 ; 
State  V.  Marshall  Co.  Judge,  7  Iowa,  186  ; 
Kice  V.  Smith,  9  Iowa,  570 ;  State  r. 
BaUey,  7  Iowa,  390  ;  ante,  sec.  204,  note  ; 
Moses  on  Mandamus,  chap.  xiii.  ;  Bright- 
ly's  Election  Cases,  261,  300,  305,  423, 
434  ;  State  v.  Marston,  6  Kan.  524  (1870). 
It  will  also  lie,  upon  the  relation  of  any 
voter  or  taxpayer  interested,  to  compel 
an  election  officer  to  announce  the  result  of 
an  election.  People  v.  Salomon,  46  111. 
415.  So  it  will  lie  to  a  returning  officer, 
board  of  examiners,  or  mana^rs  of  an 
election,  or  council,  to  compel  them  to 
give  a  certificcde  of  election  to  the  person 
elected.  State  v.  Judge  Cir.  Ct.,  13  Ala. 
805  (1848)  ;  Strong,  Petitioner,  20  Pick. 
(Mass.)  484  (1838)  ;  Putnam  v.  Langley, 
133  Mass.  204.  Mandamus  will  not  lie  to 
compel  the  making  of  a  certificate  of  election 
to  one  who  does  not  possess  the  requisite 
qualifications  to  the  office  to  which  he  was 
elected.  State  v.  Newman,  91  Mo.  445  ; 
O'Ferrall  v.  Colby,  2  Minn.  180  ;  State  v. 
Moffitt,  5  Ohio,  358,  362  ;  Rex  v.  York,  4 
D.  &  E.  T.  R.  669.  Such  certificates  are 
important,  since  they  are  prima  facie  evi- 
dence of  title,  though  not  conclusive  in 
the  trial  of  contested  elections.  Kerr  v. 
Trego.  47  Pa.  St.  292  (1864);  8.  c.  Bright- 
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ly's  Election  Cases,  632,  641,  and  note  ; 
Carpenter  v.  Ely,  4  Wis.  420  ;  Brightly's 
Election  Cases,  258,  314,  320,  435.  So 
mandamus  lies  to  a  municipal  corporation 
to  compel  it  to  act  according  to  its  duty 
upon  the  sufficiency  of  sureties  offered  by  a 
person  elected  to  a  municipal  office.  Anie, 
sec.  215,  note.  Mandamus  lies  in  favor  of 
relators  duly  elected  to  a  municipal  office 
to  compel  the  mayor  or  proper  officer  to 
administer  the  oath  of  office  to  them.  Heath, 
In  re,  3  Hill  (N.  Y.),  42  (1842).  Manda- 
ntus  to  compel  corporation  to  amove  an 
officer.     Ante,  sec.  251,  note. 

^  Ante,  sec.  223  ;  Douglass  v.  Essex  Co. 
Freeh.,  38  N.  J.  L.  214  ;  Rex  v.  Bedford, 
1  East,  80  ;  Eex  v.  Leyland,  3  M.  &  S. 
184  ;  Willc.  367.  When  the  writ  lies  to 
compel  an  officer  to  take  upon  himself  the 
duties  of  his  office.  Ante,  sec.  223  ;  Tap- 
ping on  Mandamus,  189. 

2  Ante,    sees.  223,  226. 

»  State  V.  Kahway,  33  N.  J.  L.  Ill 
(1868)  ;  followed  in  McDermott  v.  Miller, 
45  N.  J.  L.  251;  Smith  v.  Eaton  Co.  Sup., 
56  Mich.  217  ;  Willc.  368,  pi.  74  ;  Angell 
&  Ames  on  Corp.  sec.  703.  The  writ 
was  refused  when  applied  for  to  compel 
admission  to  an  office  pending  proceedings 
in  ywo  warranto  between  the  same  parties, 
though  on  appeal.  Hannon  v.  Halifax 
Co.  Comm'rs,  89  N.  C.  123. 
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mation  in  the  nature  of  quo  warranto  (which  lies  where  the  adverse 
claimant  or  officer  is  in  possession),  a  mandamus  will  not  be  granted. 
But  it  will  be  granted,  says  Mr.  Willcock,  "  where  quo  warranto  does 
not  lie,  although  the  office  be  already  full,  as  otherwise  in  many 
cases  the  applicant  would  be  without  remedy."  ^  In  cases  where 
mandamus  lies,  the  applicant  will  be  refused  the  writ  unless  he 
shows  a  prima  facie  title.^ 

§  843  (fi79).  Same  subject.  American  Decisions.  —  In  this  coun- 
try the  same  general  principles  are  recognized,  although  there  is,  as 
we  shall  see,  some  difference  of  opinion  as  to  the  scope  of  the  rem- 
edy by  mandamus  where  there  is  an  officer  or  adverse  claimant  in 
possession.  Thus  mandamus  lies  to  compel  the  city  council  to  admit 
a  councilman  duly  elected  to  that  office.^  But  on  the  ground  that 
^mandamus  is  not  a  proper  proceeding  to  try  the  right  to  a  public 
office,  the  court  declined  to  make  an  order  to  show  cause,  in  a 
case  where  the  relator  claimed  to  have  been  elected  by  the  common 
council  to  the  office  of  assessor,  and  also  claimed  that  the  council 
wrongfully  deprived  him  of  his  office  by  refusing  to  count  the  vote 
of  one  of  the  members  in  his  favor.* 

§  844  (680).  Respective  functions  of  Quo  "Warranto  and  Man- 
damus. —  The  adjudged  cases  in  this  country  agree  that  quo  ivar- 
ranto,  or  an  information  or  proceeding  in  the  nature  of  a  quo  warranto, 
is  the  appropriate  remedy,  when  not  changed  by  charter  or  statute, 
for  an  usurpation  of  a  municipal  franchise,  as  well  as  for  unauthor- 
ized usurpations  and  intrusions  into  municipal  offices.^     When  no 

1  Regina  v.  Leeds,  11  A.  &  E.  512;  hire,  50  Ala.  430  (1874).  The  right  to 
Rex  V.  Wincbester,  7  A.  &  E.  215  ;  Rex  r.  an  office  cannot  be  tried  in  a  proceeding  by 
Sawyer,  10  B.  &  C.  486;  Regina  v.  Slat-  7;?a?!.(?aniMS  to  compel  the  payment  of  salary 
Jer,  11  A.  &  E.  502 ;  Regina  v.  Derby  to  one  who  claims  the  office,  or  to  compel 
3or.  Council,  7  A.  &  E.  419  ;  Same  v.  another  officer  to  perform  an  official  duty 
Hiorns,  Ih.  960  ;  Frost  v.  Chester,  5  E.  &  in  favor  of  one  who  claims  an  office.  State 
B.  531;  Willc.  373,  pi.  87.     i:h<i  rcquisUcs  v.  John,  81  Mo.  13. 

of  returns  to  writs  of  inandamus  to  admit  *  Reynolds  v.  Baldwin,  1  La.  An.  165  ; 

are  stated  by  Mr.  Willcock,  at  pp.   413-  followed,  Cochran  v.  McCleary,  22  Iowa, 

417,  and  by  Angell  &  Ames,  sec.  722.  75    (1867)  ;  /Je  Sawyer,   124   U.    S.   200 

2  Willc.  368,  pi.  74.  (1887)  ;  State  j;.  Ramos,  10  La.  An.  420 ; 
8  State  V.  Rahway,  33  N.  J.  L.   Ill  People  v.  Matteson,  17  111.  167  ;  People  v. 

(1S68)  ;  Ellison  v.  Raleigh,  89  N.  C.  125;  Stevens,  5  Hill  (N.  Y.),  616  (1843)  ;  Hull- 
Doyle  V.  Raleigh,  89  N.  C.  133.  man  v.  Honcomp,  5  Ohio  St.  237  (1855)  ; 
*  People  y.  Detroit,  18  Mich.  338(1869).  Worthley  v.  Steen,  43  N.  J.  L.  542; 
Mandamus  and  quo  warranto  are  some-  Brennan  v.  Bradshaw,  53  Tex.  330  ;  anie, 
times  concurrent  remedies  to  try  the  right  sec.  272  ;  post,  sees.  890-892. 
pf  contending  parties  to  an  office.  State  Legality  of  election  and  title  to  office 
V.  Falconer,  44  Ala.  Q'M  (1870)  ;  States,  cannot  [ordinarily]  be  tested  by  bill  in 
Palmer,  10  N.e.b>.2a3.  ,See,   also,    Reid,  chancery.    lb.    iZe  Sawyer,  124  U.  S.  200 
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special  tribunal,  with  exclusive  and  final  power  to  settle  contested 
titles  to  office,  is  providetl,  the  regular  method  unless  it  is  otherwise 
provided  by  statute  is  by  quo  warranto ;  ^  and  the  instances  are 
exceptional  when  this  may  be  done  on  mandamus.  If  another  is 
commissioned,  and  in  actual  discharge  of  the  duties  of  the  ofiBce,  an 
adverse  claimant  to  the  office  is  not  entitled  to  a  maridamus,  but 
must  resort  to  qw)  wai-ranto  ;  it  was  admitted,  however,  that  where 
the  office  is  attempted  to  be  held  under  an  appointment  which 
is  merely  colorable  and  void,  mandamus  would  lie.^  In  Texas  it 
is  held  that  mandamus  will  lie  to  recover  or  to  be  admitted  to  the 
possession  of  an  office  to  which  the  claimant  has  been  elected  and 
commissioned.^  In  Georgia,  and  in  some  of  the  other  States,  the 
English  rule  is  maintained,  namely,  that  where  a  person  is  an  officer 
de facto,  —  that  is,  is  in  the  exercise  of  the  duties  of  an  office  under  a 
^ma  facie  right  or  color  of  title,  —  the  remedy  to  admit  another 
having  a  lawful  claim  is  not  by  mandamus,  but  by  an  information  in 
the  nature  of  a  qv^  warranto* 

70  (1865),  per  Wagner,  J.  ;  People  v. 
Scrugham,  20  Barb.  302  ;  post,  sec.  892. 

8  Lindsey  r.  Luckett,  20  Tex.  516. 

*  Bonner  v.  State,  7  Ga.  473  (1849)  ; 
State  V.  Deliesseline,  1  McCord  (S.  C), 
52  ;  State  v.  Dunn,  1  Minor  (Ala.),  46  ; 
People  V.  New  York,  3  Johns.  (N.  Y.) 
Gas.  79  ;  Rex  w.  Colchester,  2  D.  &  E.  T. 
R.  259  ;  s.  p.  St.  Louis  County  Court  v. 
Sparks,  10  Mo.  117  (1846).  "Mandamus 
will  not  he  issued  to  admit  a  person  to  an 
office  while  another  is  in  under  color  of 
right."  Stater.  Thompson,  And.,  36  Mo. 
70,  per  Wagiier,  J.  Mandamus  will  not 
lie  to  turn  out  one  officer  and  to  admit 
another  in  his  place.  People  v.  Matteson, 
17  111.  167  ;  People  v.  Head,  25  111.  325  ; 
People  V.  Billiard,  29  lU.  413  (1862). 
But  a  groundless,  colorless  claim  to  an 
office,  or  a  pretended  intrusion  into  or  re- 
tention of  it,  will  not,  as  against  a  person 
duly  elected  and  acting,  be  sufficient  to 
drive  the  informant  to  a  quo  warranto,  and 
he  may  have  a  mandamus  to  compel  such 
person,  though  he  was  the  informant's 
predecessor  in  office,  to  deliver  up  the 
books  and  property  belonging  to  the  office. 
People  V.  Kildufr,'l5  lU.  492  (1854)  ;  Rex 
V.  Cambridge,  4  Burr.  2008  ;  Boffing  (al. 
Tintagel)  Bor.,  In  re,  2  Stra.  1003  ;  Rex 
r.  Winchester,  7  A.  &  E.  215.  When 
mandamus  is  the  proper  remedy  to  deter- 
mine the  right  to  an  office.     Grant  on 


(18S7),  where  Gray,  J.,  considers  at  large 
the  nature  and  extent  of  the  jurisdiction 
in  equity,  where  not  enlarged  by  statute. 
But  see,  in  exceptional  instances,  Kerr  v. 
Trego,  47  Pa.  St.  292  (1864) ;  cited  anU, 
sec.  275  ;  s.  c.  Brightly's  Election  Cases, 
632.  Remedy  by  injunction.  Brightly's 
Election  Cases,  573,  623,  and  cases  cited. 
Infra,  sec,  847,  note. 

The  title  to  office  must  in  general  be  tested 
on  quo  warranto,  and  cannot  be  questioned 
collaterally.  People  v.  Fletcher,  3  IlL  487 ; 
Bonner  v.  State,  7  Ga.  473  (1849),  and 
cases  cited  ;  People  v.  Kip,  4  Cow.  (N.  Y. ) 
382,  note  ;  lb.  358  (1822)  ;  Lewis  v. 
Oliver,  4  Abb.  Pr.  Rep.  121 ;  St.  Lonis 
Co.  Court  17.  Sparks,  10  Mo.  117  (1846)  ; 
Winston  v.  Moseley,  35  Mo.  146.  In  Xorth 
Carolina  the  remedy  to  try  title  to  office 
is  quo  warranto.  Howerton  v.  Tate,  66 
N.  C.  231,  and  note  ;  ante,  chap.  ix.  sec. 
202  ;  ante,  chap.  x.  ;  post,  sec.  892.  In 
Pennsylvania,  quo  warranto  lies  to  try  the 
right  to  all  offices,  military  as  well  as  civil. 
Commonwealth  v.  Small,  27  Pa.  St.  31  ; 
Field  V.  Commonwealth,  32  Pa.  St.  478. 
So  in  Alabama  and  Comiecticut.  Harris, 
In  re,  52  Ala.  87  (1875)  ;  Duane  r.  Mc- 
Donald, 41  Conn.  517  (1874). 

1  Ante,  chap.  ix.  sees.  202-205  ;  People 
r.  Detroit,  18  Mich.  338. 

^  State  V.  Dunn,  Minor  (Ala.),  46 
(1821) ;  State  r.  Thompson,  And.,  36  Mo. 
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§  845  (681).  Maryland  Rule ;  Title  to  Office  tried  in  Mandamus. 
—  But,  in  a  case  in  Maryland/  in  which  the  claimant  sought  not 
only  the  removal  of  the  incumbent,  but  the  possession  of  the  office 
for  himself,  the  objection  was  made  that  quo  warranto,  and  not 
mandartius,  was  the  proper  remedy  to  try  the  title  to  the  office ;  the 
Court  of  Appeals  held,  however,  that  the  objection  was  not  well  taken, 
and  that  the  plaintiff  need  not  resort  to  quo  warranto  as  prelimiuafy 
to  mandamus,  as  this  might  prove  inadequate,  by  reason  of  the  delay 
it  would  occasion.  The  court  was  of  opinion  that  mandamus  to 
compel  the  defendant  to  surrender  to  the  petitioner  the  office  was 
the  only  complete  remedy,  since  "  under  the  quo  warranto  informa- 
tion the  judgment  might  amove  the  occupant,  but  would  not  install 
the  claimant."  ^  And  the  court  further  held  that  mandamus  might 
issue  although  the  office  was  filled  by  the  defendant,  who  claimed 
title.  It  admitted  the  conflict  of  decisions  on  this  point,  but  re- 
garded mandamus  as  particularly  applicable  to  the  cause  before  the 
court. 

§  846  (682).  Same  subject.  —  Where  the  subject  is  not  con- 
trolled by  legislation  there  is  much  to  recommend  .tlie  views  of  the 
Maryland  court  in  the  case  just  referred  to,  since  the  delays  of 
resorting  to  quo  warranto  are  such,  in  consequence  of  the  short 
terms  of  our  elective  officers,  as  generally  to  amount  to  a  denial 
of  justice.  Before  the  quo  warranto  proceedings  can  be  deter- 
mined, the  term  of  the  claimant  frequently  expires,  and  a  judg- 
ment in  his  favor  is  a  barren  victory .^  It  is  agreed  that  where, 
for  any  reason,  quo  warranto  will  not  lie,  and  there  is  no  other  ade- 

Corp.  216  ;  post,  sees.  891,  892.     Manda-         »  Where  a  judgment  of  ouster  iu  qico 

mus  will  not  be  issued  to  compel  a  muni-  warranto  has  been  rendered  in  an  inferior 

cipal  council  to  do  an  act  which  they  have  court  and  the  defendant  has  duly  appealed 

no  legal  duty  to  perform  ;  as,  for  example,  and  filed  the  necessary  supersedeas  bond, 

to  direct  the  treasurer  to  retain  a  j)ortion  mandamus  from  the  superior  court  to  the 

of  the  school  fund,  and  apply  it  to  the  inferior  court  to  execute  the  judgment  of 

payment   of   certain    special    assessments  ouster  will  not  be  awarded,  although  the 

against  school  property.     State  v.  Board  term  of  office  will  expire  before  the  appeal 

of   Council    (N.    J.),    18   Atl.    Rep.    571  can  be  regulariy  heard   in  the  appellate 

(1889).     But  the  treasurer  having  so  ap-  tribunal.     United  States  v.  Addison,  22 

plied  a  portion  of  the  fund  against  the  How.   174  (1859).     If  the  appellant  fails 

objection   of  the   board   of  education,   a  to  prosecute  his  appeal  with  effect,  it  is 

mandamus  will  lie  to  compel  him  to  re-  intimated  by  Mr.  Justice  McLean  that  the 

store  it  to  the  school  account.     Tb.  supersedeas  bond   would   be  available  in 

1  Harwoodr.  Marshall,  9  Md.  83  (1856).  such  a  case  to  the  appellee  or  defendant  in 

2  lb. ;  citing  Strong's  Case,  20  Pick,  error  as  an  indemnity.  lb.  185 ;  infra,  sec. 
(Mass.)  497;   Dew's  Case.  3  Hen.  &  M.  884. 

(Va.)  1,  23.     See,  also,  in  Massachv^tts, 
Howard  v.  Gage,  6  Mass.  462. 
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quate  remedy  provided,  the  right  to  a  disputed  office  may  be  settled 
on  maTidamus}  Looking  at  the  question  in  view  of  our  short  official 
terms,  we  should  say  that  where  the  effect  of  compelling  a  resort  to 
quo  loarranto  would  be  unreasonably  to  delay  the  decision  of  the  dis- 
puted right  (which  concerns  not  only  the  indiWduals,  but  the  public), 
the  court  would  be  justified  in  interfering  by  mandamus,  so  far,  at 
least,  as  to  see  that  the  incumbent  is  actually  a  bona  fde  possessor 
of  the  place,  and  that  there  is  a  real  dispute,  and  fair  doubt  as 
to  which  party  has  the  legal  title.^ 

To  restore  to  Municipal  Office. 

§  847  (683).  To  restore  Officer.  —  The  power  of  municipal  cor- 
porations to  amove  officers  has  been  treated  in  a  former  chapter;  ^  and 
the  corporation,  as  we  have  seen,  may  in  some  cases  be  compelled  by 
mandamus  to  exercise  this  power.*  Where  a  municipal  officer  or 
member  of  a  municipal  council  has  been  illegally  suspended  or 
illegally  removed,  he  is,  in  general,  entitled  to  a  mandamus  to  be 
restored.^    The  doctrine  has  been  sanctioned,  that  where  an  officer 


1  Willc.  373,  pi.  87  ;  People  r.  Stevens, 
5  Hill  (N.  Y.),  616  (1843). 

2  Po^,  chap.  xxi.  "When  conflicting 
claims  to  ofice  may  be  settled  on  manda- 
imis,  —  discussed,  but  not  determined,  in 
The  People  v.  Stevens,  5  Hill  (X.  Y.),  616 
(1843);  see  Rex  r.  Cambridge,  4  Burr. 
2008  ;  People  c.  Scrngham,  20  Barb.  302  ; 
People  r.  Kilduff,  15  111.  492 ;  Banton  r. 
"Wilson,  4  Tex.  400  ;  Lindsey  r.  Luckett, 
20  Tex.  516  ;  Diggs,  In  re,  52  Ala.  381 
(1875);  Angell  &  Ames,  sec.  706.  Where 
a  municipal  charter  provided  for  the  elec- 
tion of  a  member  of  the  board  of  educa- 
tion by  the  mayor  and  aldermen  by  ballot, 
and  no  other  official  was  directed  to  de- 
clare or  certify  such  election,  and  no 
provision  was  made  for  a  contest,  it  was 
held  in  Tennessee  that  the  validity  of  such 
an  election  could  be  determined  by  man- 
dnmus.  Lawrence  v.  IngersoU,  12  South- 
west Rep.  422  (1889).  In  Heath,  In  re, 
3  Hill  (N.  Y.),  42,  the  question  whether 
the  relators  were  duly  elected  to  munici- 
pal offices  was  incidentally  determined  on 
mandamus,  but  the  question  as  to  the 
"proper  remedy  was  not  made."  People 
r.  Stevens,  5  Hill,  629,  per  Bronaon,  J. 
But  where  mandixmus  is  resorted  to  in 
order  to  try  which  of  two  persons  has  been 
elected  to  an  office,  and  indeed  in  every 


such  proceeding  except  quo  vrarranto,  the 
regular  determination  of  the  board  of  can- 
vassers is  conclusive.  People  r.  Stevens, 
5  Hill  (N.  Y. ),  616,  where  the  court  refused 
the  application  of  relator  to  compel,  hjman- 
damus,  his  predecessor  in  office  to  deliver 
books  and  papers,  because  the  relator's 
title  to  the  office  was  not  clear.  People  r. 
Vail,  20  Wend.  12,  14 ;  /xxrf,  sec.  892.  If 
there  be  any  doubt  as  to  the  validity  of  an 
election,  the  court  will  not  interfere  by 
mandamus  in  the  first  instance,  but  will 
put  the  parties  to  their  remedy  by  quo 
tcarranto.  Commonwealth  v.  Phila.  Co. 
Comm'rs,  5  Rawle  (Pa.),  75. 

»  Ante,  chap.  9,  sees.  238-256  ;  "Willc 
375  ;  Grant  on  Ck)rp.  243,  416. 

*  Ante,  sec.  248,  note ;  Delahanty  v. 
•Warner,  75  Ul.  185  (1874). 

*  Ante,  sec.  248,  note ;  sec.  255  ;  Duf- 
field's  Case,  Bright.  Elec.  Cas.  646  ; 
Mayor  of  Durham's  Case,  1  Sid.  33  ;  Bac 
Abr.  title  " 3Iandamus;"  Grant  on  Corp. 
247-250  ;  Willc.  378  ;  State  r.  Jersey  City 
(suspension  of  councilman),  25  2f.  J.  L. 
536  ;  State  r.  Paterson  (city  treasurer),  38 
N.  J.  L.  190  :  Delahanty  r.  Warner,  75  111. 
185  (1874);  State  r.  Watertown  Council, 
9  Wis.  254  ;  Dew  p.  Judges,  3  Hen.  k  51. 
(Ta.)  1.  Where  county  commissioners  re- 
moved a  clerk,  the  court  ordered  a  per* 
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of  a  corporation  has  been  irregularly  removed,  yet  if  the  court  see 
good  cause  for  the  removal,  that  is,  if  they  see  that  by  regular  pro- 
ceedings another  amotion  for  the  same  cause  would  follow,  and  that 
it  is  the  duty  of  the  corporation  to  exercise  the  power  to  amove,  the 
peremptory  writ  to  compel  his  restoration  may,  in  the  discretion  of 
the  court,  be  refused.^ 


To  enforce  Delivery  and  Inspection  of  Boohs  and  Papers. 

§   848   (684).    In    respect    of    Corporate  Papers  and    Records. — • 

Mandamus,  as  we  have  before  seen,  is  a  proper  remedy  for  the  duly 
elected  officer  of  a  municipal  corporation  to  obtain  possession  of  the 
seal,  hooks,  papers,  and  records  appertaining  to  such  office,  from  his 
predecessor  ;  ^  but,  as  elsewhere  stated,  the  courts  will  not,  in  general, 
try  by  mandamus  whether  one  person  is  entitled  to  an  office  actually 
filled  by  another  under  commission  or  color  of  riglit.^  In  this  coun- 
try, the  records,  books,  and  by-laws  of  municipal  corporations  are 
of  a  public  nature,  and  if  such  a  corporation  should  refuse  to  give 
inspection  thereof  to  any  person  having  an  interest  therein,  or,  per- 


emptory mandamus  to  restore  the  party 
removed  to  his  office,  because  the  record 
did  not  show  the  ground  of  removal. 
Street  v.  Gallatin  Co.  Comm'rs,  Breese 
(1  111.),  25.  Where  a  corporate  body  strikes 
off  the  name  of  a  member  without  notice 
to  him,  a  mandamus  to  restore  him  will 
be  granted.  Delacy  ?».  Neuse  River  Nav. 
Co.,  1  Hawks  (N.  C),  274  (1821)  ;  Duf- 
field's  Case,  Bright.  Elec.  Cas.  646.  Man- 
damus will  not  lie  to  restore  one  to  an 
office  to  which  he  is  not  entitled,  though 
he  may  have  been  illegally  removed.  Ma- 
jor V.  Randolph,  4  Watts  &  Serg.  (Pa.) 
514  ;  People  v.  Metropolitan  Police  Board, 
26  N.  Y.  316.  Forasmuch  as  an  officer 
unlawfully  removed  has  a  remedy  by  quo 
warranto  or  by  mandamus  to  restore, 
when  either  of  these  remedies  is  proper, 
a  city  officer  cannot  resort  to  equity  to 
enjoin  the  corporate  authorities  from  un- 
lawfully removing  him  and  appointing  a 
successor.  Delahanty  v.  Warner  (street 
commissioner),  75  111.  185  (1874)  ;  s.  c. 
20  Am.  Rep.  237.  Supra,  sec.  844,  note. 
Index,  tit.  Equity,  Injunction. 

1  Rex  V.  Axbridge,  Cowper,  623  ;  Rex  v. 
London,  2  D.  &  E.  T.  R.  181,  ]82,  per  Ash- 
hurst,  J. ;  Rex  V.  Bristol,  1  D.  &  R.  389  ; 
s.  c.  5  B,  &  Aid.  731  ;  Paine,  In  re,  1 
Hill^^Y.,  665,  667  (1841),  per  Cowen, 


J. ;  Rex  V.  Bank,  2  B.  &  Aid.  620  ;  ante, 
sec.  235,  note  ;  sec.  254.  Mr.  Willcock 
(Munic.  Corp.  379,  pi.  100)  stated  the 
doctrine  thus  :  A  peremptory  mandamus 
to  be  restored  "will  not  be  granted  to 
a  public  officer  who  admits  that  he  was 
justly  but  irregularly  amoved  ; "  citing 
Rex  V.  Axbridge,  Cowper,  523.  gee,  also, 
Rex  V.  Campion,  1  Sid.  14  ;  Rex  v.  Oxon, 
2  Salk.  429  ;  Rex  v.  Slatford,  5  Mod.  316  ; 
Reg.  V.  Ipswich,  2  Ld.  Raym.  1240. 

Eeqziisites  of  returns  to  a  Tnandamus  to 
restore.  Willc.  417-424  ;  Angell  &  Ames, 
sees.  723-725,  729. 

2  Ante,  sec.  302;  People  v.  Kilduff,  15 
111.  492  (1854)  ;  Tapping  on  Mandamus, 
50,  94  ;  3  Black.  Com.  110  ;  Rex  v.  Buller, 
8  Ea.st,  388  ;  Rex  v.  Hopkins,  1  Q.  B.  161  ; 
Rex  V.  Greene,  6  A.  &  E.  549.  Relator, 
who  ?  Bates  v.  Plymouth,  14  Gray  (Mass.), 
163  ;  Frisbie  v.  Clarksville,  78  Ind.  269 ; 
post,  sec.  900. 

8  People  V.  Head,  25  111.  325  ;  People 
V.  Hilliard,  29  111.  413  (1862);  supra,  sees. 
842-846  ;  Tapping  on  Mandamus,  27,  28; 
State  V.  Pitot,  21  La.  An.  336  (1869)  ; 
Grant  on  Corp.  216,  and  authorities  cited. 
Lies  against  mere  usurpers,  without  color 
of  right.  Kimball  v.  Lamprey,  19  N.  H. 
215. 
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haps,  for  any  proper  purpose  to  any  inhabitant  of  the  corporation, 
whether  he  had  any  special  or  private  interest  or  not,  a  writ  of 
mandamus  will  lie  to  command  the  corporation  to  allow  such  in- 
spection, and  copies  to  be  taken,  under  reasonable  precautions  to 
secure  the  safety  of  the  originals.^ 

To  enforce  Duties  towards  Creditors. 

§  849  (685).  At  instance  of  Creditors.  —  Mandamus  is  one  of  the 
principal  remedies  by  which  municipal  and  public  corporations  are 
compelled  to  perfoi^m  their  duties  towards  their  creditors.  The  riglit- 
ful  authority  of  the  legislature  over  these  corporations  is  such  that 
it  may  require  them  to  levy  a  tax  to  pay  creditors,  and  obedience  to 
such  requirement  may  be  enforced  by  mandamus.^  The  power  of 
municipal  corporations  to  make  contracts  and  to  create  liabilities 
has  been  before  considered,  ^  and  this  authority  imposes  the  duty  of 
providing  for  the  payment  of  obligations  and  liabilities  in  the  special 
mode  prescribed  by  law,  and  if  no  such  mode  is  prescribed,  then  by 
the  levy  and  collection  of  taxes  under  the  provisions  of  the  charter 


1  Ante,  sec.  303.  Further,  as  to  inspec- 
tion :  1  Greenl.  Er.  sees.  471-478 ;  Angell 
&  Ames,  sees.  707 ;  Tapping  on  Manda- 
mus, 52,  95  ;  Rex  r.  Newcastle,  2  Stra. 
1223  ;  Rex  v.  Bahb,  3  D.  &  E.  T.  R. 
580;  Rex  ».  Shelley,  lb.  142:  Rex  r. 
Lucas,  10  East,  235  ;  Rex  v.  Tower,  4  M. 
&  S.  162.  Mandamus  will  lie  to  com- 
pel an  officer  to  deliver  np  property  of  the 
State  held  by  him  without  any  right  or 
authority  of  law.  State  v.  Bacon,  6  Neb. 
286,  (1877).  It  will  also  lie  to  compel  the 
custodian  of  registration  lists,  poll  books, 
&c.,  to  grant  an  inspection  of  them  to  one 
who  is  interested  in  enforcing  a  public  or 
private  right.  State  v.  HoMitzelle,  85 
Mo.  620. 

2  Commonwealth  r.  Pittsburgh,  34  Pa, 
St.  496  (1859)  ;  Meriwether  v.  Garrett, 
102  U.  S.  472 ;  Meyer  v.  Brown,  65  Cal. 
583;  Shelley  v.  St.  Charles  County,  30 
Fed.  Rep.  603 ;  Munday  v.  Rahway,  43 
N.  .J.  L.  338 ;  Lilly  v.  Taylor,  88  N.  C. 
489;  Bloomfieldw.  Charter  Oak  Bank,  121 
U.  S.  121.  In  the  New  England  States 
judgmfnts  against  municipalities  are  not 
enforced  by  mandamus,  but  in  a  mode 
peculiar  to  those  States.  By  the  common 
law  of  the  New  England  States,  derived 
from  immemorial  usage,  the  estate  of  any 
inhabitant  of  a  county,  town,  territorial 


parish,  or  school  district,  is  liable  to  be 
taken  on  execution  on  a  jtidgrnent  against 
the  corporation.  5  Dane  Ab.  1 58  ;  Hawkes 
V.  Kennebec  County,  7  Mass.  461,  463  ; 
Chase  v.  Merrimack  Bank,  19  Pick.  (Mass.) 
564,  569  ;  GaskiU  v.  Dudley,  6  Met. 
(Mass.)  546.  "In  Connecticut,  as  in 
Massachicsetts  and  Maine,  by  common  law 
or  immemorial  usage,  the  property  of  any 
inhabitant  may  be  taken  on  execution 
upon  a  judgment  against  the  town."  Per 
Gray,  J.,  in  Bloomfield  v.  Charter  Oak 
Bank,  121  U.  S.  129  (1886)  ;  Eames  v. 
Savage,  77  Me.  212  ;  Beardsley  v.  Smith, 
16  Conn.  368.  In  Massachusetts,  payment 
of  such  a  judgment  has  never  been  com- 
pelled by  mandamus  against  the  corpora- 
tion, as  in  other  parts  of  the  United  States. 
Per  Gray,  C.  J.,  Hill  v.  Boston,  122  Mass. 
344  ;  ante,  sec.  576  ;  post,  sec.  962,  note  ; 
Newman  v.  Scott  Co.  Ct.  Jus.,  5  Sneed 
(Tenn.),  695  (1854)  ;  ante,  chap.  iv.  sees. 
62,  63,  69  ;  Darlington  i;.  New  York,  31 
N.  Y.  164  ;  Commonwealth  v.  Allegheny 
County  Comm'rs,  37  Pa.  St.  277  ;  Bassett 
V.  Barbin,  11  La.  An.  672  ;  Von  Hoff- 
man V.  Quincy,  4  WalL  535  (1866)  ;  text 
approved,  Brown  v.  Gates,  15  W.  Va.  131  ; 
sujyra,  sec.  826  ;  post,  sec.  962,  note. 

'  j4n/e,,  chap.  xiv.  on  Contracts  ;  post, 
chap,  xxiii. 
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or  otlier  legislative  act.^  Whether  the  duty  to  provide  for  the  pay- 
ment of  the  liabilities  of  the  corporation  be  specially  enjoined,  or 
whether  it  results  from  the  general  powers  and  nature  of  the  corpor- 
ation, it  may,  in  all  proper  cases,  be  equally  enforced  by  mandamus.'^ 


1  Commonwealth  v.  Pittsburgh,  34  Pa. 
St.  496,  510  (1859)  ;  Commonwealth  v. 
Allegheny  Co.  Comm'rs,  37  Pa.  St.  277 
(1860).  In  this  case,  Thompson,  J.,  says  : 
"  The  authority  to  create  a  debt  implies 
an  obligation  to  pay  it,  and  where  no 
special  mode  is  provided,  it  is  implied 
that  it  is  to  be  done  in  the  ordinary  way, 
by  the  levy  and  collection  of  taxes."  37 
Pa.  St.  290  ;  s.  p.  United  States  v.  New 
Orleans,  98  U.  S.  381  ;  United  States  v. 
New  Orleans,  17  Fed.  Rep.  483  ;  compare 
Knox  V.  Baton  Rouge,  36  La.  An.  427 ; 
and  see  Ralls  County  v.  United  States,  105 
U.  S.  733.  Where  power  to  levy  taxes 
for  general  purposes  was  expressly  limit- 
ed, an  authority  to  contract  debts  beyond 
that  amount  for  special  purposes  was  held 
not  to  imply  an  authority  to  levy  taxes 
to  pay  such  special  debts.  State  v.  Gut- 
tenberg,  39  N.  J.  L.  660  ;  text  approved, 
Brown  v.  Gates,  15  W.  Va.  131.  See  ante, 
chap.  xix.  on  Taxation  ;  Hasbrouck  v.  Mil- 
waukee, 25  Wis.  122  (1870).  See  Macon 
Co.  Case,  99  U.  S.  582,  referred  to  below. 
Ante,  sees.  769,  826.  Post,  sec.  851  et 
seq. 

2  See  cases  cited  in  last  note  ;  also, 
Walkley  V.  Muscatine,  6  Wall.  481;  Dav- 
enport V.  Lord,  9  Wall.  409  ;  Heine  v. 
Levee  Comm'rs,  19  Wall.  655  (1873); 
Reesi;.  Watertown,  76.  107  (1873);  ante, 
sec.  826  ;  Youngs.  Clarendon,  132  U.  S. 
340  (1.889);  text  approved,  Brown  v. 
Gates,  15  W.  Va.  131;  Commonwealth  v. 
Allegheny  Co.  Comm'rs,  32  Pa.  St.  218 
(1858) ;  Commonwealth  v.  Perkins,  43 
Pa.  St.  400  ;  Maddox  v.  Graham,  2  Met. 
(Ky.)  56  (1859);  Lexington  r.  Mulliken, 
7  Gray  (Mass.),  280  (1856)  ;  State  v.  Mil- 
waukee, 20  Wis.  87  (1865)  ;  Von  Hoffman 
V.  Quincy,  4  Wall.  535  (1866)  ;  Butz  v. 
Muscatine,  8  Wall.  575  (1869)  ;  distin- 
guished, Supervisors  v.  United  States,  18 
Wall.  71  (1873);  Galena  r.  Amy,  5  Wall. 
705  (1866)  ;  Peagram  v.  Cleaveland  Co. 
Comm'rs,  64  N.  C.  557  (1870)  ;  Sontter 
I'.  Madison,  15  Wis.  30 ;  Flagg  v.  Palmyra, 
33  Mo.  440;    Columbia  Co.   Comm'rs  v. 


King,  13  Fla.  451 ;  Brown  v.  Crego,  32 
Iowa,  498 ;  State  v.  Buffalo  Co.  Comm'rs, 
6  Neb.  455  (1877)  ;  State,  ex  rel.  Has- 
brouck V.  Milwaukee,  25  Wis.  122  (1869); 
State  V.  Burbank,  22  La.  An.  318  (1870)  ; 
Addison  on  Torts  (4th  Eng.  ed.),  1069; 
Kelly  V.  Wimberly,  61  Miss.  548;  Kennedy 
V.  Sacramento,  19  Fed.  Rep.  580  ;  Hawley 
V.  Fayetteville  Comm'rs,  82  N.  C.  22. 

Form  of  alternative  itrrit  in  favor  of  cred- 
itor. Commonwealth  v.  Pittsburgh,  34 
Pa.  St.  496. 

In  Mississippi,  mandamiis  is  the  proper 
remedy  of  the  creditor  to  compel  the  county 
board  of  police  to  proceed  to  audit  the  claim, 
and  when  audited  the  party  is  entitled  to 
a  county  warrant  on  the  treasurer,  and,  if 
there  is  no  money  in  the  treasury,  manda- 
mus will  lie  to  compel  the  board  to  levy 
a  tax  to  pay  the  warrant.  Attala  Co.  Bd- 
of  Pol.  V.  Grant,  9  Sm.  &  M.  (17  Miss.)  77 
(1847);  Madison  Co.  Court  v.  Alexander, 
Walker  (Miss.)  Rep.  523  (1832);  Can-oil  v. 
Tishamingo  Co.  Bd.  Pol.,  28  Miss.  38 ; 
Klein  v.  Warren  Co.  Sup.,  51  Miss.  878  ; 
Klein  v.  Smith  Co.  Sup.,  54  Miss.  254. 

In  Tennessee :  Newman  v.  Scott  Co.  Jus., 
1  Heisk.  787. 

In  Arkanias :  Gunn's  Adm.  v.  Pulaski 
County,  3  Ark.  427  ;  Vance  v.  Little  Rock, 
30  Ark.  435  (1875). 

In  California,  where  a  money  judgment 
is  recovered  against  a  county,  no  execution 
can  issue  ;  and  the  only  remedy  is  to 
present  it  to  the  board  of  supervisors  for 
allowance  as  an  audited  claim,  within  the 
time  prescribed  by  law  ;  and  if  the  board 
refuse  to  perform  its  duty  by  allowing  it 
as  such,  it  may  be  compelled  to  do  so  by 
mandamus.  Alden  v.  Alameda  County, 
43  Cal.  270  (1872). 

In  New  Jersey,  mandamus  is  generally 
a  proper  remedy  to  enforce  the  levy  of  taxes 
for  the  payment  of  judgments  against  mu- 
nicipal corporations,  when  the  ordinary 
process  of  execution  is  inadequate.  State 
V.  Guttenberg  Council,  39  N.  J.  L.  660. 
In  this  case  the  court  say  :  "Every  lawful 
tax  rests  upon  legislative  enactment,  and 
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§   8.^0   (686).    Creditor  sometimes  required  to  Recover  Judgment 
before  being  entitled  to  a  Mandamus.  —  We  have  seen  that  it  is  a 


subordinate  bodies  that  .seek  to  impose 
such  a  burden  upon  the  citizen  must  be 
able  to  show  a  power  so  to  do,  derived 
from  positive  statute.  The  grant  relied 
on  must  also  be  evident  and  unmistaka- 
ble- It  Ls  not,  perhaps,  requisite  that  ex- 
press authority  to  levy  taxes  for  every 
specific  purpose  for  which  they  are  im- 
posed .should  be  produced.  The  power, 
or  more  guardedly  speaking,  an  extension 
of  power,  might,  under  certain  circum- 
stances, be  implied.  For  example,  if  a 
municipality,  restricted  as  to  the  pur- 
jwses  for  which  it  might  incur  debts  or 
expend  moneys,  had,  under  its  charter, 
unlimited  authority  to  impose  taxes  for 
tliese  purposes,  then  a  subsequent  exten- 
sion of  its  power  of  expenditure,  or  of 
contracting  obligations,  would  usually,  by 
implication,  enlarge  also  its  power  of  tax- 
ation, so  as  to  embrace  these  new  pur- 
poses. Such  an  inference  would  arise, 
because  taxation  famishes  the  common 
source  of  revenue  for  these  public  bodies; 
and  when  the  legislature  authorized  in- 
creased expenditure  on  the  part  of  such  a 
body,  whose  power  to  tax  had  been  lim- 
ited only  by  its  power  to  spend,  it  would 
be  reasonable  to  suppose  that  the  use  of 
this  sole  power  that  it  possessed  to  raise 
the  means  for  its  expenditures  was  also 
intended.  As,  however,  the  power  of  tax- 
ation is  a  high  prerogative  of  sovereignty, 
and  one  whose  exercise  directly  divests 
the  citizen  of  his  property,  its  grant  by 
implication  is  but  little  favored,  even  as 
compared  with  other  implied  grants  ;  and 
the  inference  of  its  existence,  in  any  case, 
is  easily  rebutted.  An  authority  to  wield 
it  cannot  be  collected  by  doubtful  infer- 
ences from  other  powers,  or  powers  re- 
lating to  other  subjects,  nor  deduced  from 
any  considerations  of  convenience  or  ad- 
vantage. Nothing  short  of  express  words 
or  necessary  implication  will  answer  the 
purpose.  It  should  never  be  exercised 
where  the  right  is  doubtful." 

In  IFisconsin,  by  construction  of  the 
statute,  judgments  against  incorporated 
cities  are  to  be  enforced,  not  by  execution, 
but  the  amount  is  to  be  made  part  of  the 
next  tax  roll,  and  collected  as  other  taxes. 


Crane  r.  Fond  du  Lac,  16  Wis.  196  (1862). 
But  judgments  in  that  State  may  be  en- 
forced by  mandamus  to  levy  and  collect 
the  requisite  tax  to  pay  them.  State  v. 
Milwaukee  Council,  20  Wis.  87 ;  State  r. 
Beloit  Sup.,  lb.  79 ;  State  v.  Madison 
Council,  15  Wis.  30. 

In  Iowa,  the  remedy  of  a  creditor 
against  county  corporations  (State  v. 
County  Judge,  5  Iowa,  380)  and  upon 
ordinary  municipal  indebtedness  is  by  suit, 
and  not  by  mandamus,  where  the  indebt- 
edness is  in  the  original  form,  as  a  simple 
contract  debt.  Coy  v.  Lyons,  17  Iowa,  1  ; 
State  V.  Davenport,  12  Iowa,  335.  The 
remedy  of  one  who  has  paid  a  tax  in  aid 
of  a  railroad,  which  is  afterwards  declared 
illegal,  is  by  mandamus  against  the  proper 
officers  to  compel  them  to  return  it.  Eyerly 
V.  Jasper  County,  72  Iowa,  149.  Compare 
Barnes  v.  Marshall  County,  56  Iowa,  20. 

In  Alabama :  Miller  r.  McWilliams,  50 
Ala.  427  (1874)  ;  Elmore  County  v.  Long, 
52  Ala.  277  (1875).  Nor  can  a  suit  be 
maintained  against  a  county  on  a  claim 
which  has  been  audited  and  allowed  with- 
out reduction.  The  only  remedy  is  by 
mandamus  to  compel  the  levy  of  such  tax 
as  the  law  permits  to  be  levied,  to  pay 
the  claim  (overruling  Randolph  County  v. 
Hutchins,46  Ala.  397),  Covington  County 
V.  Dunklin,  52  Ala.  23  (1875).  See,  also, 
Shinbone  v.  Eandolph  County,  56  Ala. 
183. 

In  Pennsylvania,  it  is  held  that  an  ordi- 
nary execution  cannot  be  issued  against  a 
municipal  corporation ;  that  none  of  the 
property  of  such  a  corporation,  whether 
real  or  personal,  "necessary  for  govern- 
mental purposes,"  can  be  seized  or  sold 
thereon;  and  that  the  proper  remedy  for 
the  judgment  creditor  is  the  mandamus 
execjUum  proWded  by  statute,  which  com- 
mands the  corporation  treasurer  to  pay 
the  amount  of  the  judgment  out  of  any 
unappropriated  moneys  in  his  hands,  and 
which  must  be  obeyed  by  the  officer 
whether  the  council  have  made  an  appro- 
priation therefor  or  not.  These  writs 
have  priority  in  the  order  in  which  they 
are  served.  Monaghan  r.  Philadelphia, 
28  Pa.  St.  207  (1857) ;  Commonwealth  r- 
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general  rule,  relating  to  the  writ  under  consideration,  that  it  will 
not  lie  if  tliere  be  a  plain  and  complete  remedy  by  the  ordinary 
processes  of  the  law;  and  this  principle  has  been  applied  to  the 
mode  of  compelling  municipal  corporations  to  meet  their  liabilities 
and  obligations.  Therefore,  it  has  been  generally,  but  not  uniformly, 
held,  if  the  creditor  may  bring  suit  against  the  corporation  and  ob- 
tain a  judgment,  which  may  be  enforced  and  rendered  effectual  by 
ordinary  execution,  that  mandamus  will  not  lie  to  compel  payment,  in 


Pittsburgh,  88  Pa,  66  ;  infra,  sec.  851, 
note.  And  in  the  same  State,  it  has  been 
held  that  an  action  would  not  lie  upon 
the  resolution  of  a  municipal  corporation 
directing  the  mayor  to  issue  certificates  of 
debt  to  an  individual,  the  only  remedy 
being  by  mandamus.  Commonwealth  v. 
Lancaster,  5  Watts  (Pa.),  152.  Mandam,us 
to  county  commissioners  to  draw  orders  on 
county  treasury  refused  where  the  treasury 
has  no  money  therein  with  which  the 
orders  can  be  paid.  Commonwealth  v. 
Phila.  Co.  Comm'rs,  1  Whart.  (Pa.)  1  ; 
s.  p.  Same  v.  Same,  2  Whart.  (Pa.)  286. 
Remedy  of  a  claimant  against  a  county  in 
Pennsylvania,  when  by  action  and  when 
by  mandamus,  see  Hester's  Case,  2  Watts 
&  S.  (Pa.)  416;  Commonwealth  v.  Alle- 
gheny Comm'rs,  16  Serg.  &  R.  (Pa.)  317  ; 
Lyon  V.  Adams,  4  Serg.  &  R.  (Pa.)  443; 
Wilson  V.  Huntingdon  Co.  Comm'rs,  7 
Watts  &S.  (Pa.)  197. 

Remedy  by  mandamus  to  compel  payment 
of  county  orders  or  warrants,  or  audited 
claims.  Coleman  v.  Neal,  8  Ga.  560  ;  ante, 
chap.  xiv.  on  Contracts  ;  State  v.  Mount, 
21  La.  An.  352  ;  Connor  v.  Morris,  23 
Cal.  447  ;  Keller  v.  Hyde,  20  Cal.  593  ; 
Cuthbert  v.  Lewis,  6  Ala.  262.  Mandamus 
does  not  lie,  in  New  Yorlc,  to  compel  su- 
pervisors to  audit  and  allow  the  amount  of 
a  tax  illegally  assessed  and  collected  from 
the  relator.  People  v.  Chenango  Co.  Sup., 
11  N.  Y.  563.  In  Iowa,  it  is  held  that 
mandamus  will  not  lie  to  compel  the  county 
auditing  officer  to  act  by  either  allowing 
or  disallowing  a  claim  against  the  county, 
for  the  reason  that  the  claimant  has,  by 
an  action  in  the  courts,  a  plain  and  ade- 
quate remedy.  State  v.  Floyd  Co.  Judge, 
6  Iowa,  380.  Mandamus  lies  to  a  city 
treasurer  to  compel  a  performance  of  the 
ministerial  act  of  issuing  a  warrant  for  an 
audited  or  approved  bill.     State  v.  Mount, 


21  La.  An.  352,  369  ;  Reynolds  v.  Taylor, 
43  Ala.  420  ;  People  v.  Brennan,  39  Barb. 
536.  Mandamus  will  not  lie  to  an  auditor 
of  a  county  or  other  public  corporation  to 
draw  an  order  when  the  amount  has  not 
been  ascertained,  and  when  he  has  by  law 
no  power  to  fix  the  amount.  Putnam  Co. 
Comm'rs  v.  Allen  Co.  Aud.,  1  Ohio  St. 
322  ;  Burnett  v.  Portage  Co.  Aud.  &c.,  12 
Ohio  St.  57  ;  State  v.  Hamilton  Co.  Aud., 
19  Ohio,  116;  State  v.  Mount,  21  La.  An. 
352  ;  People  v.  Flagg,  17  N.  Y.  584.  The 
statutes  of  Missouri  require  the  warrant 
holder  to  reduce  his  claim  to  judgment 
before  applying  for  a  mandamus.  State 
V.  Pacific  Trs.,  61  Mo.  155  (1875)  ;  State 
V.  Clay  County,  46  Mo.  231  ;  State  v. 
Bollinger  Co.  Ct.  Jus.,  48  Mo.  475. 

The  writ  of  mandamus  is  the  proper 
remedy  against  an  auditor  who  refuses  to 
issue  a  county  warrant  when  directed  to 
do  so  by  the  board  of  supervisors.  An 
action  on  the  auditor's  official  bond  is  not 
a  "plain,  speedy,  and  adequate  remedy." 
Babcock  v.  Goodrich,  47  Cal.  488  (1874)  ; 
ante,  sec.  487. 

When  debt  is  payable  out  of  a  particu- 
lar fund,  the  remedy  is  ordinarily  by 
mandamus,  and  not  by  action.  111.  Hosp. 
for  Insane  v.  Higgins,  15  111.  185.  Man- 
damns  to  town  auditor  in  Illinois  to  audit 
debt  granted.  U.  S.  v.  Ottawa  Aud.,  28 
Fed.  Rep.  407.  Mandamus  will  not  lie  to 
compel  the  county  court  to  grant  an  appli- 
cation of  a  judgment  creditor  of  the  county 
to  issue  a  warrant  on  the  treasury  payable 
out  of  a  particular  fund,  the  action  of  the 
court  being  judicial,  and  an  appeal  lying 
therefrom  to  the  circuit  court.  State  v. 
Macon  Co.  Court,  68  Mo.  29  ;  see  ante, 
chap.  xiv.  on  Contracts.  Liability  to  be 
sued,  see  post,  chap.  xxiiL  Ante,  sec 
505. 
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advance  of  judgment  recovered;  and  this  view  is  the  one  most  con- 
sistent with  principle,  when  the  matter  stands  wholly  unaffected  by 
legislation.^     When  judgment  is  rendered,  and  there  is  no  property 


1  People  p.  Clark  Co.  Sap.,  50  111.  213 
(1869) ;  State  v.  Floyd  Co.  Judge,  5  Iowa, 
380,  383  ;  Coy  v.  Lyons,  17  Iowa,  1  ; 
State  p.  Davenport,  12  Iowa,  335  ;  Lex- 
ington 17.  MuUiken,  7  Gray  (Mass.),  280 
(1856)  ;  State  p.  Union  Tp.  Com.,  37  N, 
J.  L.  84 ;  see  Knapp  v.  Hoboken,  38 
N.  J.  L.  371;  State  v.  Clay  County,  46  Mo. 
231  (1870)  ;  State  v.  New  Orleans,  30  La. 
An.  82  ;  Marsh  v.  Little  Valley,  64  N.  Y. 
112  (1876):  People  v.  N.Y.  Bd.  of  App.,  64 
K  Y.  627  (1876)  ;  State  p.  New  Orleans, 
30  La.  An.  129  ;  State  v.  Pacific  Tre., 
61  Mo.  155  (1878)  ;  Mansfield  p.  Fuller, 
50  Mo.  338  (1872),  and  cases  cited  by 
Bliss,  J. ;  Moran  v.  Elizabeth,  9  Fei 
Rep.  72.  Text  approved.  Brown  v. 
Gates,  15  W.  Va.  131.  See  and  compare 
Buck  V.  Lockport,  6  Lansing  (N.  Y.), 
251  (1S72)  ;  supra,  sees.  576,  829-831. 

In  Hambleton  p.  Dexter,  89  Mo.  188, 
it  was  held  that,  while  it  should  appear  in 
the  alternative  writ  that  the  relator  has  no 
other  remedy,  it  is  not  necessary  to  shono 
that  an  execution  has  been  issued  and  been 
unavailing  ;  proof  that  the  town  has  no 
property  upon  which  it  could  be  levied 
and  no  money  subject  to  the  payment  of 
the  judgment  is  sufficient.  But  if  required 
by  statute,  a  return  of  the  Ji.  fa.  will  be 
belli  necessary  in  the  Federal  Court. 
Laird  p.  De  Soto,  25  Fed.  Rep.  76. 

In  Greene  County  p.  Daniel,  102  U.  S. 
187,  the  ruling  was  that,  although  by 
statute  of  a  State  mandamus  will  lie  to 
compel  the  assessment  and  levy  of  taxes 
to  pay  interest  on  bonds,  yet  the  holder 
who  resorts  to  the  courts  of  the  United 
States  must  first  obtain  judgment  before 
he  is  entitled  to  that  remedy,  s.  p.  Os- 
borne V.  Adams  Co.  Comm'rs,  7  Fed.  Rep. 
441.     Post,  sec.  856. 

In  Chicago  v.  Hasley,  25  111.  595 
(1861),  the  question  was  presented, 
whether,  at  common  law,  or  in  the  absence 
of  an  express  statute  authorizing  it,  a  judg- 
mevi  against  a  municipal  corporation  could 
be  enforrced  by  an  ordinary  fieri  facias. 
The  majority  of  the  court  were  of  opinion 
that  such  a  writ  was  not  allowable,  and 


quashed  it,  holding  that  the  only  proper 
course  for  the  creditor  to  pursue,  after  re- 
fusal to  pay,  was  by  mandamus  to  com- 
pel payment,  or  the  levy  of  a  sufficient  tax 
for  that  purpo.se.  The  conclusion  that 
their  property  is  exempt  from  sale  on  ex- 
ecution is  based  upon  the  propositions,  that 
such  cor{)orations  are  created  for  public 
and  civil  purposes ;  that  to  pay  their 
debts,  they  are  clothed  with  the  power  to 
raise  money  by  taxation  ;  that  their  prop- 
erty is  possessed  for  corporate  purposes, 
and  not  in  the  way  in  which  it  is  pos- 
sessed by  individuals  ;  that  to  levy  upon 
and  sell  such  property  —  for  instance, 
water-works,  fire-engines,  public  build- 
ings, the  revenues,  &c. —  would  destroy 
the  corporation,  or,  at  least,  the  means  of 
enabling  it  to  discharge  its  proper  func- 
tions. No  execution  can  be  awarded 
against  a  municipal  corporation  in  Illinois. 
Bloomington  p.  Brokaw,  77  111.  194  (1875), 
following  Chicago  r.  Hasley,  25  111.  598 ; 
Olney  r.  Harvey,  50  111.  453  ;  Elrod  v. 
Beniadotte,  53  111.  368 ;  Morrison  v. 
Hinkson,  87  111.  587. 

As  to  exemption  of  municipal  revenues 
from,  judicial  seizure,  see  ante,  sees.  100, 
101.  As  to  sale  of  municipal  property  on 
execution,  see  anie,  chap.  xv.  sec.  576  ; 
ajite,  sees.  773,  774. 

In  the  absence  of  an  express  provision 
of  law  to  that  effect,  creditors  of  a  muni- 
cipal corporation  cannot,  outside  of  the 
New  England  States,  resort  to  the  indi- 
vidual property  of  the  inhabitants  for  the 
purpose  of  discharging  a  judgment  against 
the  corporation.  Their  remedy  is  by 
mandamus  to  compel  the  corporation  to 
pay  the  debt  by  levying  a  tax;  but  the 
failure  of  the  corporation  to  make  the  lew, 
or  of  the  inhabitants  to  pay  the  tax,  does 
not  render  their  individual  property  liable 
to  be  taken  by  the  creditor.  Homer  p. 
Coffey,  25  Miss.  434  (1853).  In  this  case 
it  appeared  that  the  town  of  Grand  Gulf 
was  incorporated,  with  the  usual  power  of 
contracting,  suing  and  being  sued,  and 
levying  taxes.  A  judgment  was  recovered 
against  the  corporation,  on   which  execu- 
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subject  to  execution  out  of  which  it  can  be  made,  mandamus  will 
lie,  and  is  the  proper  remedy,  to  compel  the  levy  and  collection  of 
the  necessary  tax  to  pay  the  judgment.  When  the  claim  is  reduced 
to  judgment,  the  duty  to  provide  for  its  payment  becomes  perfect, 
and  if  it  can  be  paid  in  no  other  way,  it  must  be  done  by  the  levy 
and  collection  of  a  tax  for  that  purpose,  and  this  duty  will  be  en- 
forced by  mandamus}     Indeed  mandamus  and  not  a  hill  in  equity 


tion  was  returned  "nulla  bona."  The 
corporation  refused  to  levy  a  tax  to  pay 
the  judgment,  whereupon  the  creditor 
issued  another  execution,  and  levied  the 
same  upon  the  private  property  of  the  in- 
habitants. The  court  restrained  the  pro- 
ceedings, holding  that,  in  the  absence  of 
ex])ress  provision,  private  property  could 
not  be  taken  for  corporate  debts  ;  and  re- 
fusing to  follow  the  doctrine  laid  down  in 
Angell  &,  Ames  on  Corp.  sec.  629,  and  in 
Beardsley  v.  Smith,  16  Conn.  368.  See 
Bloomfield  v.  Charter  Oak  Bank,  121  U.S. 
121  (1886).  A7ite,  chap.  xv.  sec.  576  ; 
infra,  sec.  861,  note  ;  post,  sec.  962. 

^  Rock  Island  Co.  Sup.  v.  United 
States,  4  Wall.  435  (1866)  ;  Louisiana, 
ex  rel.  Nelson  v.  St.  Martin's  Par.  Pol. 
Jury,  111  U.S.  716;  Coy  v.  Lyons,  17 
Iowa,  1  ;  Olney  v.  Harvey,  50  111.  453 
(1869)  ;  Frank  v.  San  Francisco  Sup.,  21 
Cal.  668  ;  Schaffer  v.  Cadwallader,  36  Pa. 
St.  126;  Galena  v.  Amy,  5  Wall.  705 
(1866)  ;  Von  Hoffman  v.  Quincy,  4  Wall. 
535  ;  Riggs  i^.  Johnson  County,  6  Wall. 
166  (1867)  ;  Weber  v.  Lee  Count}',  lb. 
210  ;  United  States  v.  Keokuk  Council, 
I'k  514  ;  Britton  v.  Platte  City,  2  Dillon 
C.  C.  1  (1871)  ;  State  v.  Hug,  44  Mo.  116 
(1869).;  State  v.  Milwaukee  Council,  20 
Wis.  87  (1865)  ;  State  v.  Beloit  Sup.,  20 
Wis.  79  (1865)  ;  State  v.  Madison  Council, 
15  Wis.  30  ;  State  v.  Wilson  Sup.,  17 
Wis.  687  ;  Watertown  v.  Cadj',  20  Wis. 
501  ;  People  v.  Cairo,  50  111.  155  ;  Olney 
V.  Harvey,  50  111.  454  ;  Rogers  v.  People, 
68  111.  154  ;  Peoria  Co.  Sup.  v.  Gordon, 
82  111.  435  ;  Lyons  v.  Coolidge,  89  111. 
529  ;  Klein  v.  Warren  Co.  Sup.,  51  Miss. 
878  ;  Klein  v.  Smith  Co.  Sup.,  54  Miss. 
254 ;  Commonwealth  v.  Pittsburgh,  88 
Pa.  St.  66  ;  State  v.  Elizabeth  Treas.,  42 
N.  J.  L.  79  ;  State  v.  Jersey  City  Treas., 
lb.  94 ;  State  v.  New  Orleans,  30  La.  An. 
Pt.  1,  706.    Text  approved.     Brown  v. 


Gates,  15  W.  Va.  131  ;  United  States 
V.  Ottawa  And.,  28  Fed.  Rep.  407  ; 
Fisher  v.  Charleston,  17  W.  Va.  595 ;  lb. 
682  ;  State  v.  Jackson  Co.  Comm'rs.,  19 
Fla.  17  ;  Fry».  Montgomery  Co.  Comm'rs, 
82  N.  C.  304 ;  Corpus  Chri.sti  v.  Woessner, 
58  Tex.  462.  The  writ  will  be  refused 
where  it  will  be  unavailing.  State  v. 
New  Orleans,  35  La.  An.  221  ;  State  v. 
New  Orleans,  lb.  68  ;  Wells  v.  Mason,  23 
W.  Va.  456  ;  Fisher  v.  Charleston,  17  W. 
Va.  595  ;  Spiritual  Atheneum  Soc.  of 
W.  R.  V.  Randolph,  58  Vt.  192.  Held  to 
lie,  in  a  State  court,  to  enforce  a  judgment 
in  the  Federal  court  of  the  district ;  but 
quwre.  State  w.  Beloit,  20  Wis.  79.  See 
Holman,  In  re,  28  Iowa,  88.  A  written 
demand  upon  a  city  for  the  payment  of  a 
judgment,  without  asking  for  the  levy  of 
a  tax  for  the  purpose,  is  sufficient  to  au- 
thorize a  mandamus  requiring  the  levy  of 
a  tax  for  the  payment  of  the  judgment. 
Cairo  v.  Everett,  107  111.  75.  Mandamus 
may  be  issued  without  previous  demand 
for  payment  where  the  demand  would  be 
a  mere  idle  act.  United  States  v.  Brook- 
lyn, 8  Fed.  Rep.  473.  Where  one  seeks  by 
mandamus  to  compel  the  levy  of  a  tax  to 
pay  a  judgment,  on  the  ground  that  a 
change  in  the  law  limiting  the  power  of 
taxation  was  in  violation  of  the  contract, 
he  must  allege  and  prove  that  his  judg- 
ment was  founded  upon  a  contract.  State 
V.  St.  Martin's  Par,  Pol.  Jury,  32  La.  An. 
884.  But  there  is  an  implied  contract  to 
pay  for  official  services  at  the  rate  of  com- 
pensation in  force  when  the  services  were 
rendered,  which  cannot  be  impaired  by 
subsequent  legislation.  Fisk  v.  Jefferson 
Par.  Pol.  Jury,  116  U.  S.  131  ;  Stewart  v. 
Snme,  lb.  135.  Mandnrnv^f  to  enforce  the 
collection  of  a  judgment  against  a  munici- 
pal corporation  is  legally  equivalent  to  a 
statutory  execution,  and  is  subject  to  the 
same  limitation  as  to  time  when  it  may  be 
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is,  as  will  be  presently  stated  more  at  length,  the  proper  mode  of 
compelling  the  performance,  by  a  municipality,  of  the  duty  of  levy- 
ing a  tax  to  pay  judgments  against  it^ 


§  851.  Special  Limitations  on  the  Power  to  levy  Taxes.  —  Where 
a  bonded  debt  is  authorized,  and  the  poicer  of  taxation  far  its  pay- 
ment is  limited  by  the  enabling  act  itself,  and  by  the  general  statutes 
in  force  at  the  time,  to  the  special  tax  designated  in  the  act,  there  is 
want  of  power  to  levy  any  greater  tax  than  the  one  thus  specially 
provided  and  limited.  If  there  is  no  statute  giving  the  power  to  issue 
bonds,  the  municipality  is  not  bound,  and  cannot  be  compelled  by 
mandamus  to  levy  a  tax  to  pay  them.^     So,  too,  if  the  municipality 


resorted  to.  United  States  v.  Oswego  Tp., 
28  Fed.  Rep.  55.  The  writ  lies  against  a 
county  to  enforce  a  judgment  against  an 
incorporated  township  within  its  limits, 
when  by  statute  it  is  the  duty  of  the  county 
to  make  provision  for  its  payment.  I^- 
bette  County  v.  Moulton,  112  U.  S.  217. 

Where  a  city  corporation  was  com- 
manded to  levy  and  collect  a  specific  tax 
sufficient  to  pay  the  relator's  judgment,  a 
return  showing  that  they  had  levied  a  tax 
to  pay  this  judgment,  and  other  claims  is 
not  sufficient.  Other  claims  cannot,  in 
such  case,  be  included.  The  return  must 
state  facts  showing  performance  of  the 
mandate,  or  a  sufficient  excuse  for  the  non- 
performance of  the  duty  enjoined.  Ben- 
how  V.  Iowa  City,  7  Wall.  313  (1868). 
Mr.  Justice  Davis,  in  this  case,  ob-serves  : 
"  To  make  the  return  properly  responsive 
to  the  writ,  it  was  necessary  to  disclose  the 
whole  act  constituting  the  levy,  so  as  to 
enable  the  court  to  determine  whether  it 
was  sufficient  to  pay  the  judgment  of  the 
relator."  This  remark  is  made  in  relation 
to  that  part  of  the  return  which  states,  in 
general  terms,  that  the  defendant  had  le- 
vied a  tax  sufficient  to  pay  the  judgment. 
Under  a  special  statute,  held  to  be  a  duty 
enforceable  by  mandamus  to  levy  a  tax  to 
pay  improvement  bonds  on  all  the  taxable 
projjerty  of  the  city,  and  not  simply  upon 
the  property  improved  or  locally  benefited. 
United  States  v.  Fort  Scott,  99  U.  S. 
152. 

An  assignee  of  a  judgment  against  a 
city  may  enforce  payment  by  mandamus. 
Cliicago  r.  Sansum,  87  111.  182.  On  the 
opplieation  for  such  mandamus,  the  ori- 


ginal defence  cannot  be  set  up  a  second 
time.    lb. 

As  to  the  right  of  the  creditor  to  have 
the  tojc,  which  is  ordered  to  be  levied,  set 
apart  and  applied  to  his  use,  see,  also,  Coy 
V.  Lyons,  17  Iowa,  1 ;  Galena  v.  Amy,  5 
Wall.  705  ;  Loute  v.  Allegheny  County, 
10  Pittsburgh  Legal  Journal,  241  ;  Pol- 
lock V.  Lawrence  County,  7  Pittsburgh 
Legal  Journal,  373.  Judgment  creditor 
entitled,  as  a  reward  of  his  diligence,  to 
priority  over  simple  contract  creditors. 
Coy  V.  Lyons,  supra.  Mandamus  may  be 
refused  if  the  corporation  has  been  guilty 
of  no  unreasonable  or  improper  delay  in 
levying  the  tax.  Tillson  v.  Putnam  Co. 
Coram' rs,  19  Ohio,  415. 

1  Walkley  v.  Muscatine,  6  Wall.  481 
(1867)  ;  supra,  sec.  826  ;  infra,  sees.  855, 
861a;  Rees  r.  Watertown,  19  Wall.  116 
(1873);  Heine  v.  Levee  Comm'rs,  19  WaU. 
655  (1873);  Meriwether  r.  Garrett,  102 
U.  S.  472  (1880);  ante,  sees.  169a,  170, 
and  cases  cited  in  notes  ;  post,  sees.  861  a, 
861  b.  The  effect  of  dissolution  and  of  the 
repeal  of  municipal  charters  and  change  of 
boundaries  on  the  rights  of  creditors,  and 
the  jurisdiction  of  equity  in  such  cases, 
has  been  discussed  in  previous  chapters 
(vii.  and  viii.)  of  this  work.  Ante,  sees. 
169  a,  170,  172,  173,  186-189.  In  pro- 
ceedings in  maTidamus  the  respondent  will 
not  be  allowed  to  make  allegations  which 
contradict  the  record  of  the  judgment, 
Harshman  v.  Knox  Co.  Court,  122  U.  S. 
306 ;  see  infra,  sec.  851,  note,  and  com- 
pare with  Brownsville  Tax.  Dist.  Comm'ra 
p.  Loague,  129  U.  S.  493. 

2  United  States  v.  Macon  Co.  Court, 
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has  uo  power,  either  by  express  grant  or  hy  implication,  to  raise  the 
money  by  taxation  to  pay  the  indebtedness,  the  municipal  authorities 
cannot  be  required  to  levy  a  tax  for  that  purpose.^     But  the  Supreme 


99  U.  S.  582,  distinguisluiig  United  States 
V.  Clark  County,  96  U.  S.  212  ;  supra, 
sees.  769,  note  and  cases,  849,  note  ;  in- 
fra, sec.  851  a ;  McFherson  v.  Foster,  43 
Iowa,  48  (1876);  People  v.  Jackson,  92 
111.  444  ;  State  v.  Macon  Co.,  68  Mo.  29  ; 
Aspinvvall  v.  Daviess  Co.  Comm'rs,  22 
How.  364;  Marsh  v.  Fulton  County,  10 
Wall.  676  (1870);  Sykes  v.  Columbus,  55 
Miss.  115  ;  Williamson  v.  Keokuk,  44 
Iowa,  88  (1876);  Bissell  r.  Kankakee,  64 
111.  249  (1872) ;  Chicot  County  v.  Kruse,  47 
Ark.  80  ;  Knox  Co.  Court  v.  United  States, 
109  U.  S.  229  ;  ante,  sec.  769 ;  also,  chap, 
xiv.  on  Contracts.  Duty  of  city  and  rights 
of  bondholder  where  his  bonds  are  paya- 
ble only  out  of  the  general  fund  levied 
for  current  expenses.  East  St.  Louis  v. 
United  States,  ex  rel.  Zebley,  110  U.  S. 
821. 

Where,  by  statute,  the  amount  of  tax 
which  a  county  can  lawfully  levy  is  lim- 
ited to  six  mills,  and  the  judgment  cred- 
itor had  no  contract  for  the  levy  of  a 
special  tax,  and  the  whole  six  mills  was 
necessary  for  the  ordinary  current  ex- 
penses of  the  county,  it  was  held  that  the 
court  could  not  in  a  mandamus  proceed- 
ing, direct  one  mill,  or  any  portion  of  the 
six  mills  tax  authorized  by  law,  to  be 
levied  separately  from  the  rest  and  set 
apart  for  the  payment  of  the  judgment ; 
following  East  St.  Louis  v.  United  States, 
ex  rel.  Zebley,  110  U.  S.  321;  Clay  County 
V.  McAleer,  115  U.  S.  616  (1885).  Subse- 
quent constitutional  provision  held  to  have 
the  effect  to  remove  a  prior  charter  limita- 
tion on  the  power  of  the  council  to  levy  a 
tax  for  the  payment  of  bonded  debt  there- 
after incurred.  East  St.  Louis  i".  Amy, 
120  U.  S.  600  (1886).  Ante,  sec.  769  ; 
post,  sec.  851  a,  and  note. 

^  United  States  v.  Macon  Co.  Court,  99 
U.  S.  582  ;  M.  E.  Church,  In  re,  66  N.  Y. 
895  (1876);  State  v.  Guttenl)erg,  39  N.  J. 
L.  660.  In  the  case  of  The  United  States 
V,  Macon  Co.  Court,  supra,  Waite,  C.  J., 
in  delivering  the  opinion  of  the  court, 
says  :  "  If  there  had  been  nothing  in  the 
act  to  the  contrary,  it  might  perhaps  have 
been  fairly  inferred  that  it  was  the  inten- 


tion of  the  legislature  to  grant  full  power 
to  tax  for  the  payment  of  the  extraordi- 
nary debt  authorized,  to  an  amount  suffi- 
cient to  meet  both  principal  and  interest 
at  maturity.  This  implication  is,  however, 
repelled  by  the  special  provision  for  the 
tax  of  one-twentieth  of  one  per  cent,  and 
the  case  is  thus  brought  directly  within 
the  maxim,  Expressio  unius  est  exclusio 
alterius.  Thus,  while  the  debt  was  au- 
thorized, the  power  of  taxation  for  its 
payment  was  limited  by  the  act  itself  and 
the  general  statutes  in  force  at  the  time  to 
the  special  tax  designated  in  the  act,  and 
such  other  taxes  applicable  to  the  subject 
as  then  were  or  might  thereafter  by  gen- 
eral or  special  acts  be  permitted.  No  con- 
tract has  been  impaired  by  taking  away  a 
power  which  was  in  force  when  the  bonds 
were  issued.  The  general  power  of  taxa- 
tion to  pay  county  debts  is  as  ample  now 
as  it  was  when  the  railroad  company  was 
incorporated  and  the  debt  incurred.  The 
difficulty  lies  in  the  want  of  original 
power.  While  there  has  undoubtedly 
been  great  recklessness  on  the  part  of 
the  municipal  authorities  in  the  creation 
of  bonded  indebtedness,  there  has  not  un- 
frequently  been  gross  carelessness  on  the 
part  of  purchasers  when  investing  in  such 
securities.  Every  purchaser  of  a  munici- 
pal bond  is  chargeable  with  notice  of  the 
statute  under  xvhich  the  bond  was  issued. 
If  the  statute  gives  no  power  to  make  the 
bond,  the  municipality  is  not  bound.  So, 
too,  if  the  municipality  has  no  power, 
either  by  express  grant  or  by  implication, 
to  raise  money  by  taxation  to  pay  the  bond, 
the  holder  cannot  require  the  municipal 
authorities  to  levy  a  tax  for  that  purpose. 
If  the  purchaser  in  this  case  had  exam- 
ined the  statutes  under  which  the  county 
was  acting,  he  would  have  seen  what 
might  prove  to  be  difficulties  in  the  way  of 
payment.  As  it  is  he  holds  the  obligation 
of  a  debtor  who  is  unable  to  provide  the 
means  of  payment.  We  have  no  power  by 
'mandamus  to  compel  a  municipal  rxrr- 
poration  to  levy  a  tax  which  the  law  does 
not  authorize.  We  cannot  create  new 
rights    or   confer  new  powers.     All  w*. 
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Court  of  the  United  States  has  held  that  when,  in  order  to  execute 
a  public  work,  a  municipal  corporation  has  been  vested  with  au- 
thority to  borrow  money  or  incur  an  obligation,  it  has  the  power  to 
levy  a  tax  to  raise  revenue  wherewith  to  pay  the  money  or  discharge 
the  obligation,  without  any  special   mention   that  such  power  is 


can  do  is  to  bring  existi^ig  powei's  into 
operation.  In  this  case  it  apiiears  that 
the  special  tax  of  one-twentieth  of  one 
per  cent  has  been  regularly  levied,  col- 
lected, and  applied,  and  no  complaint  is 
made  as  to  the  levy  of  the  one-half  of  one 
per  cent  for  general  puqxises.  What  is 
wanted  is  the  levy  beyond  these  amounts, 
and  that,  we  think,  under  existing  laws, 
we  have  no  power  to  order." 

The  case  of  The  United  States  v.  Macon 
Co.  Court  (99  U.  S.  582),  just  noticed, 
should  be  read  in  connection  with  Harsh- 
man  V.  Knox  Co.  Court  (122  U.  S.  306, 
1836),  and  the  latter  in  connection  with 
Brownsville  Tax  Dist.  Comm'rs  v.  Loague 
(129  U.  S.  493,  1888).  In  Harshman  r. 
Knox  Co.  Court,  the  bonds  recited  specifi- 
cally that  they  were  issued  under  an  act 
which  limited  (as  in  U.  S.  v.  Macon  Co. 
Court)  the  power  and  duty  "  to  levy  a  tax 
each  year,  not  to  exceed  one-twentieth  of 
one  per  ceut,  upon  the  assessed  value  of 
the  taxable  property."  When  the  bond- 
holder brought  action  upon  the  bonds  he 
alleged  in  his  declaration  that  they  were 
issued  under  the  General  Railroad  Law. 
This  law  provided  that  a  special  tax  might 
be  levied  to  pay  the  bonds,  and  did  not 
limit  the  amount.  Judgment  was  taken 
by  default  for  the  amount  of  the  bonds. 
Harshman  v.  Knox  Co.  Court  was  a  subse- 
quent mandamus  proceeding  based  upon 
this  judgment.  The  county  showed  that 
it  had  levied  the  one-twentieth  of  one  per 
cent.  But  the  relator  claimed  that  his 
judgment  on  the  bonds  estopped  the  county 
in  the  mandamus  proceeding  to  show,  by 
the  recitals  of  the  bonds  or  otherwise,  that 
the  recital  as  to  the  act  under  which  the 
bonds  were  issued  was  correct ;  that  it 
estopped  the  county  to  show  that  they 
were  not  issued  under  the  General  Rail- 
road Act.  The  Supreme  Court  held  with 
the  relator,  and  decided  that  he  was  en- 
titletl  to  a  peremptory  mandamus  under 
the  General  Railroad  Act,  without  limita- 
tion as  to   amount.      In   Brownsville  r. 


Loague,  supra,  the  bondholder  had  re- 
covered judgment  on  the  bonds  of  the 
city  of  Brownsville  which  recited  that 
they  were  issued  under  a  statute  which 
was  abrogated ;  and  in  the  subsequent 
mandamus  proceeding  it  was  held  that  the 
estoppel  of  the  judgment  on  the  bonds  did 
not  conclude  the  city  from  showing  that 
the  act  under  which  they  were  issued,  and 
which  contained  the  only  provision  for 
levying  a  tax  for  their  payment,  was  void; 
and,  being  void,  the  Supreme  Court  far- 
ther held  that  the  judgment  creditor  was 
not  entitled  to  a  writ  of  mandamus  to 
compel  the  collection  of  any  tax  for  their 
payment.  The  questions  are  nice  and 
delicate;  but  the  author  confesses  his  diffi- 
culty in  reconciling  the  two  cases,  or,  to 
speak  more  precisely,  he  thinks  it  may 
hereafter  deserve  re-examination  whether 
the  principle  of  res  judicata  was  not 
carried  to  an  unsound  extent  in  Harshman 
r.  Knox  Co.  Court.  In  the  action  on  the 
bonds  the  only  material  issue,  it  is  sub- 
mitted, would  be  whether  the  county  owed 
the  debt,  i.  e.,  whether  the  bonds  were 
valid ;  and  they  were  equally  valid  whether 
they  were  issued  under  the  act  recited  in 
the  bonds  or  under  the  act  alleged  in  the 
declaration  ;  and  thus  the  averment  was, 
in  that  action,  immaterial.  As  the  county 
did  not  deny  the  debt  it  suffered  judgment 
by  default.  In  the  mandamus  proceed- 
ings the  issue  was  wholly  different.  The 
county  did  not  there  contest  the  debt  or 
the  judgment ;  but  it  did  contest  the  ex- 
tent of  its  power  and  its  duty  to  levy  a  tax 
to  pay  the  debt.  That  question  did  not 
and  could  not  arise  in  the  action  on  the 
bonds.  It  arose  for  the  first  time  in  the 
mandamus  procecling.  It  could  not  have 
arisen  before.  For  these  reasons  may  not 
the  principle  of  estoppel  have  been  carried 
too  far,  or  possibly  have  been  wholly  mis- 
applied, in  Harshman  r.  Knox  Co.  Court  ? 
With  deference  we  suggest  the  doubt  for 
further  consideration. 
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granted,  unless  the  implication  is  repelled  by  other  provisions  in  the 
charter  or  legislative  enactments.^ 

§  851  a.  Judgment  Creditor  not  entitled  to  Mandamus  to  enforce 
Collection  of  Tax  under  an  abrogated  Statute.  —  The  principle  that 
mandamus  does  not  confer  new  authority,  but  lies  only  to  enforce  the 
performance  of  a  legal  duty  which  respondents  must  have  the  power 
to  perform,  is  further  strikingly  illustrated  in  a  case  in  the  Supreme 
Court  of  the  United  States.^  Bonds  to  pay  for  stock  in  a  railway 
company  had  been  issued  under  an  act  of  February  8,  1870,  which 
act  contained  the  only  authority  to  issue  the  bonds  and  to  levy  a 
tax  for  their  payment,  and  was  wholly  abrogated  by  an  amended 
Constitution  which  took  effect  May  5,  1870,  and  before  the  bonds 
were  voted  or  issued.  A  bondholder  had  recovered  judgment  on 
such  bonds,  and  in  1886  sought  to  enforce  the  levy  and  collection  of 
a  tax  under  the  act  of  1870  to  pay  the  judgment.  The  court  below 
held  that,  although  the  act  of  1870  was  wholly  abrogated  by  the 
State  Constitution,  and  the  bonds  were  therefore  void,  yet  the  re- 
lator's judgment  conclusively  established,  so  far  as  that  judgment 
was  concerned,  the  validity  of  the  bonds,  and  at  the  same  time,  quoad 
the  judgment,  it  also  conclusively  established  the  validity  of  the  act 
of  1870  giving  the  remedy  by  a  levy  of  taxes  for  the  payment  of 
the  bonds.  This  decision  was,  however,  reversed  by  the  Supreme 
Court,  which  held  that  the  judgment  on  the  bonds  did  not  estop 
the  municipality  from  showing  that  it  had  no  legal  power  to  levy  the 
tax  by  reason  of  the  abrogation  of  the  act  of  1870,  under  which  the 
bonds  were  issued,  and  which  was  the  only  source  of  authority  to 
levy  a  tax  for  their  payment. 

§  852  (687).  "Where  Creditor  is  entitled  to  have  a  special  Tax 
levied.  —  Where  the  law  under  which  the  debt  was  incurred  pro- 

1  United   States   v.    New   Orleans,    98  themselves,  and  requiring,  to  be  sustained, 

U.  S.  391.     See  United  States  v.  Lincoln  reference  to   the  alleged  cause  of  action 

Co.,  5  Dillon,   184,  194,  where  the  cases  upon  which  they  are  founded,  the  aid  of 

are  cited.      See,  also,  cases  cited  in  last  the   court   should  not  be  granted  when 

note.  upon  the  face  of  the  record  it  appears, 

-  Brownsville  v.  Loagne,  129  U.  S.  493  not  that  mere   error  supervened  in  the 

(1888),  distingiii.shing  Harshman  r.  Knox  rendition   of    such  judgments,   but   that 

Co.  Court,  122  U.  S.  306.    Ante,  sec.  851,  they  rest  upon  no  cause  of  action  what- 

note.     "^s  ywc^icato,"  says  Chief  Justice  ever."     129  U.  S.  493,  jmpra. 

Fuller,  giving  the  judgment  of  the  court,  Mandamus  awarded  to  compel  levy  of 

"  may    render    straight    that    which    is  tax  to  the  full  limit   in  force   when  the 

crooked,  and  black  that  which  is  white,  debt  was  created,  notwithstanding  a  sub- 

fiicit    ex   curvo  rectum,    ex  albo  nigrum  sequent  constitutional  restriction  on  the 

(Jeter  v.    Hewitt,  22    How.   3.=)2,    364)  ;  amount  of  taxes  which  might  be   levied, 

but  where  application  is  made  to  collect  Fisk  v.  Jefferson  Par.  Pol.  Jury,  116  U.  S. 

judgments  by   process   not   contained  in  131  (1885);  supra,  sec.  850,  and  note. 
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vides  for  the  In^y  of  a  special  tax  to  pay  it,  this  contract  duty  will  be 
enforced  by  mandamus,  and  in  such  a  case  it  is  no  answer  to  the 
creditor's  application  for  this  remedy  that  an  execution  has  not  been 
returned  nulla  bona,  or  that  the  corporation  debtor  may  have  prop- 
erty subject  to  a  sale  on  execution.^ 

§  853  (688).  "WTiere  Statute  gives  Creditor  the  Right  to  a  Tax 
Levy ;  Prior  Judgment  not  always  required.  —  Where  a  municipal 
corporation  is  authorized  by  the  legislature  to  create  a  debt  of  a  specific 
character,  to  borrow  money  to  pay  it,  and  to  make  provision  for  the 
payment  of  the  principal  and  interest  of  the  money  so  borrowed,  by 
the  assessment  and  collection  of  such  taxes  as  may  be  necessary,  a 
mandamus  is  the  appropriate  remedy  of  the  creditor  to  compel  the 
corporation  to  levy  and  collect  the  taxes  to  pay  such  debt  or  the 
interest  thereon.^  It  has  been  several  times  adjudged,  where  there 
is  a  duty  to  levy  and  collect  a  special  tax  to  pay  a  specified  class  of 


1  Knox  Co.  Comm'rs  v.  Aspinwall,  2-i 
How.  376  (1860).  In  this  case  an  act 
of  assembly  anthorized  the  county  to  issue 
its  bonds  and  cou[K)ns  (see  21  How.  542), 
and  made  it  the  duty  of  the  county  com- 
missioners, for  the  purpose  of  paying  the 
interest  due  on  the  bonds,  "at  the  levy- 
ing of  the  county  taxes  for  each  year,  to 
assess  a  special  tax  sufficient  to  realize  the 
amount  of  the  interest  to  be  paid  for  the 
year."  s.  p.  State  v.  Davenport,  12  Iowa, 
335  ;  Louisiana,  ex  rel.  Nelson  v.  St. 
Martin's  Par.  Pol.  Jury,  111  U.  S.  716 ; 
Greenfield  v.  Moore,  113  Ind.  597  (to 
compel  the  council  to  order  an  estimate 
for  an  assessment  for  a  street  improve- 
ment). See  Benbow  v.  Iowa  City,  7  Wall. 
313  (1868). 

The  rights  of  the  creditor  under  a  man- 
damus  execution  against  a  county,  and  its 
effect  upon  the  county  and  its  funds, 
under  the  statute  of  Pennsylvania,  are 
very  fully  considered  in  Loute  v.  Alle- 
gheny County,  10  Pittsburgh  Legal  Jour- 
nal, 241,  and  Pollock  v.  Lawrence  County, 
7  lb.  373.  It  is  held  by  these  cases  that 
the  effect  of  such  an  execution  is  to  set 
apart  for  the  creditor  all  unappropriated 
money  in  the  treasury,  and  also  the  first 
that  may  come  into  it,  so  far  as  necessary, 
to  pay  the  execution.  See,  also.  Com- 
monwealth V.  Pittsburgh,  34  Pa.  St.  496, 
523,  as  to  nature  of  mandamus  execution  ; 
Monaghan  r.  Philadelphia,  28  Pa.  St.  207 
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(1857)  ;   supra,  sec.  849,  note  ;   State  r. 
Burbank,  22  La.  An.  298. 

2  Von  Hoffman  v.  Quincy,  4  "Wall.  535 
(1866)  ;  Walkley  v.  Muscatine,  6  Wall. 
481  ;  Commonwealth  v.  Pittsburgh,  34 
Pa.  St.  496  (1859)  ;  State  r.  Clinton  Co. 
Comm'rs,  6  Ohio  St.  280  (1856)  ;  Flagg  v. 
Palmyra,  33  Mo.  440  ;  Commonwealth  v. 
Allegheny  Co.  Comm'rs,  37  Pa.  St.  277 
(1860)  ;  Maddox  v.  Graham,  2  Met.  (Ky.) 
56  (1859)  ;  Rock  Island  Co.  Sup.  r.  United 
States,  4  Wall.  435  (1866)  ;  Riggs  i-.  John- 
son County,  6  WalL  166 ;  Knox  Co. 
Comm'rs  v.  Aspinwall,  24  How.  384  ; 
Davenport  v.  Lord,  9  Wall.  409  ;  Wash- 
ington Co.  Sup.  V.  Durant,  lb.  415. 
Text  approved.  Brown  r.  Gates,  15  W. 
Va.  131  ;  Limestone  Co.  Comm'rs  Court 
V.  Rather,  48  Ala.  433(1872).  In  Ken- 
tucky the  provisions  in  regard  to  ordi- 
nary county  claims  do  not  apply  to 
county  bonds  payable  to  bearer  and  is- 
sued under  special  legislative  author- 
ity. Elliott  County  v.  Kitchen,  14  Bush 
(Ky. ),  289.  The  proper  remedy  of  a 
holder  of  such  county  bonds  is  by  inaii- 
damtis  to  compel  the  levy  of  a  tax  to 
pay  the  bonds  as  provided  in  the  act  au- 
thorizing their  issue.  lb.  Subsequent 
legislation  impairing  the  right  and  remedy 
of  a  creditor  to  a  specific  tax  levy  uncon- 
stitutional. Louisiana,  ex  rel.  Nelson  r. 
St  Martin's  Par.  Pol.  Jury,  111  U.  & 
716.     Infra,  sec.  854  ;   ante,  chap.  iv. 
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de"bts,  —  as  for  example,  railway  aid  bonds,  —  and  there  is  no  valid 
defence  alleged  or  claimed,  and  no  question  made  as  to  the  genuine- 
ness of  the  bonds  or  coupons,  and  they  are  in  the  possession  of  the 
relator,  that  a  prior  judgment  at  law  was  not  essential  to  give  the 
right  to  a  mandamus  to  compel  the  proper  officers  to  levy  and 
collect  the  tax.^  Undoubtedly,  in  such  cases  the  court  may  award 
the  writ  without  a  prior  judgment ;  but  if  there  is  any  doubt  as  to 
the  validity  of  the  debt,  the  court  may  well  decline  to  grant  the 
writ  until  applied  for  to  enforce  a  judgment  obtained.  And  in  the 
Federal  court,  as  we  shall  presently  see,  there  must  be  a  prior 
judgment.*'' 

§  854.  Right  of  Creditor  as  depending  on  Legislation  at  the  Date 
of  the  Creation  of  the  Debt.  —  In  ascertaining  the  rights  and  rem- 
edies of  municipal  creditors  special  reference  must  always  be  had 
to  the  legislation  under  which  the  debts  were  created.  If  the  legis- 
lature authorizes  the  creation  of  a  debt,  and  provides  no  special  mode 
for  its  payment,  it  is  a  sound  proposition  that  it  was  intended  that 
it  should  be  paid  in  the  usual  way  in  which  such  debts  are  paid, 
viz.,  by  the  levy  and  collection  of  a  tax  for  that  purpose,  if  there  is 
nothing  to  rebut  such  intention.* 

In  respect  of  railway  aid  bonds  of  municipal  and  public  corpora- 
tions, the  settled  rule  of  law  is  that  the  power  to  issue  them  must 
be  expressly  conferred  ;  and  in  the  legislative  act  conferring  it,  or 
in  the  general  legislation  of  the  State  concerning  the  subject,  ex- 
press provision  is  usually  made,  authorizing  or  requiring  the  levy 
and  collection  of  taxes,  or  of  a  special  tax,  to  pay  the  debt  thus 
created.     Such  provisions  are  of  great  consequence,  and  have  often 

1  Commonwealth  v.  Pittsburgh,  34  Pa.  considered  ;  Commonwealth  v.  Allegheny 

St.   496  (1859)  ;    Maddox  v.  Graham,   2  Coimty,  32  Pa.   St.  218;   Commonwealth 

Met.  (Ky.)  56    (1859)  :    State  v.   Clinton  v.  Allegheny  Co.  Coram' rs,  37  Pa.  St.  277 

Co.  Comm'rs,  6  Ohio  St.  280,  287  (1856)  ;  (1860) ;  State  v.  Milwaukee,  20  Wis.  87. 
Commonwealth  v.  Allegheny  Co.  Comm'rs,  In  The  State  v.  Clinton  Co.  Comm'rs,  6 

37  Pa.   St.    277    (1860);    Columbia  Co.  Ohio  St.  280,  287  (1856),  it  is  held  that  an 

Comm'rs  v.  King,  13  Fla.  451  ;   Rahway  agreement  of  the  railroad  company  to  pay 

Sav.  Inst.  V.  Rahway,  49  N.  J.  L.384.    See  the  interest  on  the  bonds  of  the  county  ia 

State  V.  Davenport,  12  Iowa,  335,  where  collateral,  and  does  not  relieve  the  county 

the  point  was  left  open.  from  primary  liability  to  the  holder.    Com- 

What  the  relator,  who  is  the  holder  of  monwealth  v.  Pittsburgh,  34  Pa.  St.  496 

bonds  issued  by  a  municipal  corporation  (1859). 
under  express  authority  of  the  legislatiire,  ^  p^st,  sees.  856,  860. 

must  show  in  order  to  entitle  him  to  a  man-         *  United   States   v.   New   Orleans,    98 

damiis  against  the  corporation  to  compel  U.  S.  391  ;  Kelley  v.   Milan,   127  U.  S. 

it  to  levy  and  collect  a  tax  to  pay  such  139,  150  ;  Norton  v.  Dyersbnrg,  127  U.  S. 

bonds,  see  Commonwealth  v.  Pittsburgh,  160;  supra,  sec,  851,  and  note. 
34  Pa.  St.  496  (1859),   where  it  is  fully 
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proved  to  be  the  sole  ultimate  legal  reliance  of  the  creditor ;  and 
they  are  so  far  connected  with  the  obligation  of  the  contract  as  to 
come  under  the  protection  of  the  Federal  Constitution,  and  hence 
they  cannot  be  impaired  by  subsequent  legislation.^  The  doctrine, 
where  the  act  authorizing  the  issue  of  the  bonds  contains  a  provi- 
sion for  the  levy  and  collection  of  a  special  tax  to  pay  the  same, 
that  such  provision  enters  into  and  becomes  a  part  of  the  contract 
with  the  creditor,  which  cannot  be  repealed  by  the  legislature  with- 
out substituting  a  remedy  legally  equivalent  or  equally  efficacious, 
or  be  otherwise  impaired,  has  been  recently  re-asserted  by  the  Su- 
preme Court  of  the  United  States,  under  circumstances  which  im- 
pressively show  that  this  tribunal  not  only  recognizes  but  means  to 
enforce  it  whenever  and  so  far  as  it  has  the  power  to  do  so.^ 


1  Von  Hoffman  v.  Quincy,  4  Wall.  535, 
is  the  leading  case  on  this  point,  but  there 
are  numerous  others  in  which  the  prin- 
ciple has  been  applied,  which  are  cited 
and  referred  to.     Ante,  sees.  69,  70. 

*  Seibert  v.  Lewis  {mandamus  to  levy 
and  collect  taxes),  122  U.  S.  284  (1886). 
In  this  case  the  Missouri  Act  of  March  23, 
1868,  which  authorized  the  issue  of  the 
bonds,  provided  "  that  in  order  to  pay  the 
interest  and  principal  thereof,  the  county 
court  [of  the  county  issuing  the  Iwnds] 
shall,  from  time  to  time,  levy  and  cause  to 
be  collected,  in  the  same  manner  as  county 
taxes,  a  special  tax"  upon  the  taxable 
property  of  the  township  making  the  sub- 
scription. Under  this  provision,  and  long 
prior  to  1879,  bonds  were  issued  and  nego- 
tiated. Subsequently  (March  8,  1879), 
the  legislature  passed  an  act,  known  as 
the  "  Cottey  Act,"  repealing  the  provi- 
sions in  the  Act  of  1 868  giving  the  creditor 
the  aforementioned  right  to  a  special  tax, 
and  substituting  a  provision  to  the  effect 
that  State  taxes,  taxes  for  current  county 
expenditures  and  for  schools,  should  be 
levied  as  theretofore,  but  that  no  other 
tax,  which  would  include  taxes  to  pay 
these  bonds,  should  be  levied  except  upon 
petition  and  an  order  of  the  Circuit  Court 
of  the  county,  or  the  judge  in  vacation, 
and  making  it  penal  for  any  county  oflScer 
to  levy  or  collect  such  taxes  without  such 
order  of  the  circuit  court  or  judge. 

After  the  Act  of  March  8,  1879,  the  rela- 
tor obtained  judgment  in  the  Circuit  Court 
of  the  United  States  on  bonds  issued  prior 
to  that  act,  and  applied  therein  for  a  writ 


of  mandamiis  to  collect  a  special  tax  pur- 
suant to  the  Act  of  March  23,  1868.  The 
county  officers  resisted  the  application,  on 
the  ground  that  the  Act  of  1868  was  re- 
pealed by  the  Act  of  1879,  which  made  it 
penal  for  its  officers  to  undertake  the  col- 
lection of  taxes  pursuant  to  the  Act  of 
1868  ;  and  upon  the  further  ground  that 
the  State  Circuit  Court  had  enjoined  the 
county  officers  from  the  levy  and  collection 
of  taxes  pursuant  to  the  Act  of  1868,  and 
that  its  action  in  this  respect  had  been 
affirmed  by  the  Supreme  Court  of  the 
State,  which  had  decided  that  there  was 
no  authority  to  levy  or  collect  taxes  except 
pursuant  to  the  Act  of  1879,  and  that  it  was 
illegal  to  attempt  it.  The  county,  there- 
fore, claimed  that  the  Circuit  Court  of  the 
United  States  had  no  power  to  command 
it  or  its  officers  to  do  an  illegal  act.  But 
the  Supreme  Court  of  the  United  States, 
in  Seibert  r.  Lewis,  supra,  held  that  the 
provision  in  the  act  authorizing  the  issue 
of  the  bonds,  giving  to  the  bondholder 
the  right  to  the  levy  and  collection  of  a 
special  tax  in  the  same  manner  as  county 
taxes,  entered  into  and  constituted  a  ma- 
terial part  of  the  contract  with  the  credi- 
tor ;  that,  although  it  was  competent  for 
the  legislature  of  the  State  to  change  or 
modify  the  revenue  laws,  yet  this  could 
not  be  done  unless  the  substituted  remedy 
was  legally  equivalent,  —  that  is,  as  effica- 
cious as  the  repealed  provision  ;  that,  in 
this  case,  the  Act  of  1879,  which  discrim- 
inated against  this  class  of  indebtedness, 
and  in  the  place  of  the  repealed  provisions 
substituted  a  remedy  clogged  with  limita- 


1040 


MUNICIPAL   CORPORATIONS. 


§  855 


§  855.  Remedy  of  Bondholder  is  by  Mandamus,  and  not  in 
Equity.  —  The  proper  mode  of  enforcing  or  compelling  the  perform- 
ance of  the  duty  of  levying  and  collecting  taxes  in  such  cases  is 
by  mandamus,  and  not  by  a  bill  in  equity.  This  was  first  decided 
by  the  United  States  Supreme  Court  in  Walkley  v.  Muscatine  ;  ^  and 
that  tribunal  subsequently ,2  under  circumstances  which  made  a 
strong  appeal  to  its  sense  of  justice,  has  reaffirmed  the  principle,  and 
refused  to  exercise  equity  jurisdiction  over  a  repudiating  municipality 
to  compel  it  to  pay  a  judgment  which  the  process  of  mandamus  had 
proved  (by  reason  of  successive  resignations  of  the  municipal  officers, 


tions  and  conditions  which  seriously  em- 
barrassed and  delayed  the  creditor,  was  not 
a  legal  equivalent  to  the  creditor  for  the 
provisions  in  his  behalf  contained  in  the 
repealed  statute  ;  and  that  the  result  was 
that  the  Act  of  1868  was  still  in  force  for 
the  purpose  of  levying  and  collecting  the 
tax  necessary  for  the  payment  of  the  rela- 
tor's judgment.  The  Supreme  Court  de- 
clined to  follow  the  contrary  judgment  of 
the  Supreme  Court  of  Missouri  on  the 
point,  and  ordered  a  peremptory  writ  for 
the  collection  of  the  taxes,  in  accordance 
with  the  law  under  which  the  bonds  were 
issued,  and  disregarded  the  intermediate  in- 
junction of  the  State  courts.  To  the  ob- 
jection that  such  action  on  the  part  of  the 
Federal  court  was  in  violation  of  the  laws 
of  the  State  as  contained  in  the  Act  of 
1879,  the  Supreme  Court  of  the  United 
States  said  :  "  The  question  is  not  whether 
a  tax  shall  be  levied  in  Missouri  without 
the  authority  of  its  law,  but  which  of  sev- 
eral of  its  laws  are  in  force  and  govern  the 
case  ;  "  and  its  judgment  was  that  the 
Act  of  1868  was  in  force  so  far  as  necessary 
to  pay  the  relator's  judgment,  and  that  to 
order  a  tax  to  be  levied  and  collected  in 
pursuance  thereof  was  not  to  order  a  tax 
to  be  levied  and  collected  contrary  to,  but 
in  accordance  with,  the  laws  of  the  State 
of  Missouri  as  applicable  to  relator's  case. 
The  Circuit  Court  of  the  United  States 
had  previously  held  that  the  said  Act  of 
March  8,  1879,  known  as  the  "Cottey 
Act,"  if  it  could  be  construed  as  applica- 
ble to  judgments  rendered  in  the  Federal 
court,  was,  as  to  bonds  issued  prior  there- 
to, in  conflict  with  the  Constitution  of  the 
United  States,  which  prohibits  a  State 
from  impairing  the  obligation  of  contracts, 
and  had  ordered  writs  of  mandamus  pur- 


suant to  the  laws  in  force  at  the  time  when 
the  bonds  were  issued.  United  States  i;. 
Lincoln  County,  5  Dillon,  184  ;  United 
States  V.  Johnson  County,  lb.,  207,  note. 

1  Walkley  v.  Muscatine,  6  Wall.  481 
(1867) ;  supra,  sec.  850  ;  infra,  sec.  861  a. 

2  Rees  V.  Watertown,  'l9  Wall.  107 
(1873)  ;  followed  and  affirmed  in  Heine  v. 
The  Levee  Comm'rs,  19  Wall.  655  ;  ante, 
sec.  851.  The  principle  that  a  court  of 
equUy  cannot  enforce  the  levy  and  collec- 
tion of  taxes  to  pay  the  debts  of  munici- 
pal corporations,  first  decided  in  Walk- 
ley  V.  Muscatine,  was  re-asserted  in  Rees 
V.  Watertown  ;  Heine  v.  The  Levee 
Comm'rs  ;  Barkley  v.  Levee  Comm'rs,  93 
U.  S.  258,  and  is  re-affirmed  in  Thompson 
V.  Allen  County,  115  U.  S.  550  (1885), 
where  it  was  held  that  mandamus  was  the 
remedy,  and  that  equity  had  no  jurisdic- 
tion to  collect  taxes  through  a  receiver  ap- 
pointed by  it,  even  though  no  public  officer 
with  authority  from  the  legislature  to  per- 
form the  duty  can  be  found,  or  person 
who  would  accept  the  office. 

It  seems  to  the  author  to  be  the  result 
of  the  cases  in  the  Supreme  Court  of  the 
United  States,  taking  them  together,  that 
the  levy  and  collection  of  taxes  cannot  be 
enforced  in  or  by  the  Federal  Circuit 
Courts  exercising  equity  jurisdiction,  but 
only  by  appropriate  remedies  in  a  court  of 
law,  namely,  by  actions  to  recover  judg- 
ments and  the  enforcement  of  such  judg- 
ments by  mandamus.  Ante,  sec.  170,  and 
cases  cited  and  comments  thereon.  How 
far  cases  like  Mount  Pleasant  v.  Beckwith, 
100  U.  S.  514,  are  an  exception  to  this 
rule  is  not  very  clear.  Post,  sees.  861  a, 
8615. 

Rights  of  creditors,  see  ante,  chaps,  iv., 
vii.,  and  viii. 
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aided  by  the  character  of  the  legislation  of  the  State;,  for  a  period  of 
fourteen  years,  ineffectual  to  enforce.  The  court  reasserted  the  doc- 
trine that  the  regular  and  appropriate  remedy  of  the  creditor  is  the 
ivrit  of  mandamus;  and  declared  that  in  legal  contemplation, 
judged  by  its  nature  and  ordinary  results,  and  not  by  its  failure  in 
exceptional  cases,  it  was  an  adequate  remedy,  and  that  the  difficulty 
of  its  execution  in  a  particular  instance  afforded  no  sufficient 
ground  for  equitable  jurisdiction. 

§  856.  Remedy  in  Federal  Court ;  Prior  Judgment  required ;  Course 
of  Procedure.  —  The  remedy  of  the  municipal  or  county  bondholder 
in  the  Federal  courts  is  to  sue  at  law  and  obtain  a  judgment  to  estab- 
lish the  validity  and  amount  of  his  debt.^  Thereupon  it  is  usual  to 
issue  execution,  if  the  corporate  debtor  can  by  law  have  property 
subject  to  execution.  On  a  return  of  the  writ  nulla  bona  or  unsatis- 
fied, application  is  made  upon  an  information  or  relation  under  oath 
reciting  these  facts  for  a  mandamus  to  compel  the  levy  and  collec- 
tion of  a  tax  to  pay  the  judgment.  But  if  the  bondholder  is  by  the 
statute  expressly  entitled  to  a  levy  of  a  special  ta^  to  pay  such  judg- 
ment, and  if  the  duty  of  levying  it  has  been  neglected  or  refused,  it 
is  not  necessary  that  an  execution  should  in  such  case  be  returned 
nulla  bona  in  order  to  give  such  judgment  creditor  the  right  to  a  man- 
damus. As  the  course  of  procedure  in  the  Federal  courts  is  in  such 
cases  assimilated  to  that  at  common  law,  and  is  not  controlled  by 
State  statutes,  a  demand  of  the  respondent  and  a  refusal  must  be 
shown,  or  circumstances  which  will  dispense  with  the  demand.  When 
a  demand  is  made,  it  should  be  upon  the  corporation,  or  the  particular 
officers  whose  duty  it  is,  and  wlio  have  the  legal  power,  to  comply 

1  Heine    v.    The   Levee    Comm'rs,    19  to  enforce  the  judgment,  and  performs,  in 

"Wall.   655,   657    (1873)  ;   Qneeusbury  r.  substance,    against    municipal    corporate 

Culver,  19  "Wall.  83,  92.     In  such  cases  debtors  the  office  of  a  writ  of  execution, 

the  Federal  courts  have  no  power  to  issue  with  the  operation  of  which  the   State 

a  writ  of  mandamus  as  an  original  pro-  courts  can  no  more  interfere   than   they 

ceeding,  and  hence  a  bondholder  cannot  can  with  the  other  process  of  the  Federal 

(as  it  is  held  in  some  of  the  State  courts  courts.      These  are  settled  principles   in 

he  may  do  imder  certain  circumstances),  the  jurisprudence   of  the  United   States. 

before  putting  his  claim  into  judgment.  The  leading  case  is  Ri^s  ».  Johnson  Coun- 

apply  for  a  mandamus.     In  the  Federal  ty,  6  Wall.  166  (1867),  and  its  doctrines 

court  he  must,  as  stated  in  the  text,  first  have  been  frequently  re-asserted  ami  ap- 

obtain  his  judgment.  Bath  County  v.  Amy,  plied.     Po^,  sec.  861,  note.     The  Circuit 

13  W'all.  244  (1871) ;  post,  sec.  860.    Then,  Court  of  the  United  States  cannot  acquire 

upon  making  the  proper  relation,  he  be-  jurisdiction  of  a  mandamus  suit  to  compel 

comes  entitled,  under  what  was  sec.  1 4  of  levy  of  taxes,  by  way  of  removal  from  the 

the  Judiciary  Act  (now  Rev.  Stats,  sec  State  court,  under  the  Act  of  1875   and 

716)  to  a  writ  of  mandamus,  as  the  ap-  Rev.  Stats.  U.  S.  sec.  716.     Rosenbaumr. 

propriate  remedy  to  enforce  his  judgment.  Bauer,  120  U.  S.  450  (1886),  three  judges 

It  18,  when  thus  issued,  the  final  process  dissenting. 


1042  MUNICIPAL  CORPORATIONS.  §  857 

therewith,  and  the  demand  should  be  for  the  performance  of  the 
exact  duty  due  to  the  creditor ;  as,  for  example,  to  levy  aiid  collect 
the  necessary  tax.  It  is  probable  that  an  .execution  issued  and  a 
demand  upon  the  proper  officers  thereunder  for  payment,  would  ordi- 
narily be  treated  as  a  demand  to  levy  a  tax,  as  it  would  then,  we 
think,  become  the  duty  of  the  officers  to  levy  the  proper  tax. 
At  all  events,  such  an  effect  is  in  practice  usually  ascribed  to  an 
execution.  The  prudent  and  very  cautious  practitioner  would  ac- 
company the  writ  of  execution  with  a  specific  written  demand  to 
levy  and  collect  the  tax,  and  have  it  served  at  the  same  time  with 
the  writ  of  mandamus,  the  service  whereof  should  be  upon  the  officers 
upon  whom  the  legal  duty  rests  to  do  the  act  demanded.  ^ 

§  857   (689).    Creditor  entitied  to  enforce  full  Exercise  of  Power. 

—  Although  there  may  be  a  discretion  in  the  city  council  as  to  the 
amount  of  tax  which  they  are  authorized  to  levy  for  ordinary  pur- 
poses, yet  a  creditor  who  has  obtained  judgment  is  entitled  to  have 
the  whole  power  of  the  corporation  exerted,  if  it  be  necessary, 
for  the  payment  of  his  judgment.^  So  where  an  act  of  the  legis- 
lature provided  that  the  city  council  "  may,  if  it  believe  that  the 
public  good  and  best  interests  of  the  city  require  "  it,  levy  a  tax  to 
pay  its  funded  debt,  a  judgment  creditor  on  a  dobt  of  this  char- 
acter may,  by  mandamus^  compel  it  to  levy  a  tax  if  it  refuses  to 
do  S0.3  So,  also,  where  an  act  of  the  legislature  declared  that  the 
"  board  of  supervisors  of  counties  owing  debts  which  their  current 
revenue,  under  existing  law,  is  not  sufficient  to  pay  may,  if  deemed 
advisable,  levy  a  special  tax,  to  be  used  in  liquidation  of  such  in- 
debtedness," the  Supreme  Court  of  the  United  States  held  that  this 
power  was  mandatory,  if  its  exercise  was  necessary  in  order  to  pay 
judgments  rendered  against  the  county.*    The  court  places  the  deci- 

1  The  course  of  procedure  here  outlined         '  Galena  v.  Amy,  5  Wall.  705  (1866). 
is  stated  upon  the  author's  knowledge  of         <  Rock  Island  Co.  Sup.  w.  United  States, 
it  in  the  Eighth  Federal  Circuit,  and  it  is  4  "Wall.   435   (1866)  ;   s.   p.   Robinson  v. 
believed   to    be    substantially   coincident  Butte  Co.  Sup.,  43  Cal.  353  (1872)  ;  State 
with  the  practice  in  the  other  circuits.  v.  New  Orleans,  30  La.  An.  129  ;  Memphis 

2  Coy  V.  Lyons,  17  Iowa,  1  (1864)  ;  v.  Brown,  97  U.  S.  300  (1877)  ;  United 
Butz  V.  Muscatine,  8  Wall.  575  (1869),  de-  States  v.  Memphis,  97  U.  S.  284  (1877)  ; 
nying  Clark  ■».  Davenport,  14  Iowa,  494  ;  Memphis  v.  United  States,  97  U.  S.  298 
Commonwealth  v.  Pittsburgh,  34  Pa.  St.  (1877).  In  the  case  of  Memphis  v.  Brown, 
496,  513,  517  (1859).  As  to  limitation  supra,  a  creditor,  having  a  decree  against 
on  rate  or  amount  of  taxation,  see  Butz  v.  the  city  of  Memphis  for  the  payment  of 
Muscatine,  suj/ra  ;  Iowa  Railroad  Land  money,  obtained  in  March,  1875,  a  wiawda- 
Co.  V.  Sac  Co.,  39  Iowa,  124  (1874);  mjw,  commanding  it  to  levy  upon  all  the 
ante,  sees.  162,  851 ;  a^ite,  chap.  xix.  on  taxable  property  of  the  city  a  tax  sufficient 
Taxation  ;  Britton  v.  Platte  City,  2  Dil-  in  amount  to  pay  the  decree,  which  pro- 
Ion  C.  C.  1  (1871).  ceeding  was  authorized  by  the  laws  of  tha 
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sion  upon  the  principle  that  where  power  is  given  to  public  officers, 
though  conferred  in  language  which  is  permissive  in  form,  it  will 
be  regarded  as  peremptorily  imposing  a  positive  and  absolute  duty, 
whenever  public  interests  and  individual  rights  call  of  right  for  its 
exercise,  and  distinguishes  the  case  from  those  which  involve  the 
exercise  of  a  discretion  judicial  in  its  nature,  and  which  the  courts 
cannot  control.^ 

§  858  (690).  Officers  compelled,  if  necessary,  to  meet  to  levy  the 
Required  Tax.  —  If  the  municipal  officers /aiZ  onr  neglect  to  perforTn 
the  duty  of  levying  a  tax  at  the  annual  or  regular  meeting,  they  may 
be  compelled  by  mandamus  to  meet  again  and  do  their  duty,  the 
same  as  if  it  had  been  performed  at  the  proper  time  and  place,  and 
this  without  the  aid  of  any  special  legislative  enactment.*  In  Ar- 
kansas while  it  is  admitted  by  the  Supreme  Court  of  the  State  that 
the  Federal  courts  may  in  proper  cases,  by  mandamus,  compel  county 
courts  therein  to  levy  taxes  to  pay  judgments  rendered  in  the  Federal 
courts,  yet  it  is  denied  that  this  writ,  under  the  Constitution  and  laws 
of  that  State,  can  command  the  county  court  to  convene  for  this  pur- 
pose at  a  time  not  authorized  by  law,  as  the  meeting  of  the  court  at 
such  a  time  would  not  be  a  lawful  meeting,  and  its  acts  would  be 
coram  nonjvdice.  The  reason  for  this  conclusion,  as  given  by  Chief- 
Justice  English,  is  that  the  writ  of  mandamus  "  cannot  impart  power 
to  the  county  court ;  it  can  only  enforce  the  exercise  of  power  con- 
ferred upon  it  by  the  laws  of  the  State."  ^ 

§  859   (691).    Liability  to  Private  Action  by  the  Creditor  for  Neg- 

'  lect  of  Duty.  —  On  the  ground  that  where  the  law  absolutely  requires 

a  ministerial  act  to  be  done  by  a  public  officer,  and  he  neglects  or 

State.  The  city  thereupon  passed  an  ordi-  the  tax  for  the  payment  of  the  decree  was 
nance  levying  a  special  tax,  in  professed  process  in  the  nature  of  an  execution,  and 
conformity  with  the  writ.  The  creditor,  that  the  court  below  rightfully  exercised 
finding  that  such  special  tax  did  not  in-  control  over  it  in  deciding  that  its  order 
clnde  merchants'  capital,  which,  under  the  to  levy  a  tax  upon  all  the  property  of  the 
laws  of  the  State,  was  taxable  for  general  city  included  the  capital  of  merchants  tax- 
purposes,  and  that  the  required  sum  would  able  under  the  laws  of  the  State  for  gen- 
not  be  raised,  moved  for  a  further  peremp-  eral  purposes. 

tory  inandamiis,  commanding  that  such  i  As   to  mandatory  and   discretionary 

merchants'  capital,  assessed  and  returned  powers,  see  further,  ante,  sec.  98  ;  supra, 

for  taxation  for  the  year  1875,  be  included  sec.  832  ;  People  v.  Albany  Co.  Sup.,  12 

by  the  city  within  the  property  to  be  taxed  Johns.  (N.  Y.)  416. 

for  the  payment  of  the  decree,  in  accord-  2  People  v.  Chenango  Co.  Sup.,  8  N.  Y. 

smce  with  the  original  writ.    The  court  317,  330  (1853),  and  prior  cases  in  that 

awarded   the   writ   accordingly.      It  was  State,  cited  by  Willard,  5. 

held  by  the  Supreme  Court  that  the  man-  *  Graham    v.    Parham,   32    Ark.    676 

darmis  to  compel  the  city  to  levy  and  collect  (1878J. 
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refuses  to  do  it  without  sufficient  legal  excuse,  he  is  liaUe  in  a  private 
action  to  the  person  injured  hy  his  misconduct,  the  Supreme  Court  of 
the  United  States  held,  where  a  judgment  creditor  of  a  public  cor- 
poration had  procured  a  peremptory  mandamus  to  county  supervi- 
sors to  levy  a  tax  sufficient  to  pay  his  judgment,  which  they  refused 
or  neglected  to  obey,  that  they  were  liable  to  him  in  a  civil  action 
in  damages  to  the  extent  of  the  injury  thereby  occasioned.  The 
court  observed  that  honest  intentions  or  a  mistake  as  to  their  duty 
would  constitute  no  defence  to  such  an  action ;  but  it  gave  no  opin- 
ion as  to  the  rule  by  which  to  measure  the  damages,  that  is,  whether 
the  plaintiff  would  be  limited  in  his  recovery  to  the  actual  injury 
sustained,  or  whether  his  recovery  would  be  the  amount  of  his  judg- 
ment, with  interest.^ 

§  860  (692).  Jurisdiction  of  Circuit  Courts  of  the  United  States 
in  Mandamus  ;  Prior  Judgment  required.  —  The  power  to  issue  the 
writ  of  mandamus,  as  an  original  and  independent  proceeding,  has 
not  been  conferred  by  the  Judiciary  Act  of  1789  upon  the  Circuit 
Courts  of  the  United  States,  and  these  courts  are  by  that  act  and  its 
revisions  authorized  to  issue  this  writ  only  when  ancillary  to  a 
jurisdiction  already  acquired.^  Applying  this  rule,  the  Supreme 
Court  of  the  United  States  has  decided  that  the  holder  of  coupons 
attached  to  bonds  issued  by  a  public  or  municipal  corporation,  and 
which  have  not  been  put  into  judgment,  is  not  entitled  to  a  man- 
damus from  the  Federal  Circuit  Court  to  compel  the  levy  and 
collection  of  a  tax  to  pay  such  coupons.^ 

§  861  (693).  Mandamus  is  in  nature  of  Execution  of  Judgment; 
May  issue  to  State  Officers  ;     Relation  of  Federal  and  State   Courts. 

1  Amy  V.    Des   Moines   Co.    Sup.,    11  liability  of  public  officers.     Ante,  sec.  2Z7, 
Wall.    136    (1870).      The   refusal   of  the  and  note  ;  ;)os/!,  sec.  910,  note, 
treasurer  of  a  public  corporation  to  pay  a  ^  Mclntyre  v.  Wood,  7  Cranch,   504  ; 
certified  demand  against  the  corporation  McClung  v.  Silliman,  6  Wheat.  601 ;  Ken- 
will  not,  unless,  perhaps,  where  it  can  be  dall  v.  United  States,  12  Pet.  584  ;  Secre- 
Bhown  that  the  refusal  was  wilful,  and  that  tary  of  Int.  v.  McGarrahan,  9  Wall.  311 ; 
he  had  funds  in  his  hands  applicable  to  Bath    County    v.    Amy,    13    Wall.    244 
the  purpose  for  which  they  were  demanded,  (1871).     Ante,  sec.  856. 
make  the  treasurer  personally  responsible         "  Bath  County  v.  Amy,  supra  ;  Labette 
in  an  action  at  law,  and  the  appropriate  County  Comm'rs  v.  Moulton,  112  U.  S. 
remedy  of  the  party  injured  is,  by  man-  217   (1884)  ;    Rosenbaum   v.   Bauer,    120 
damus,  to  compel  him  to  make  payment.  U.  S.  450  ;  affirming  28  Fed.  Kep.  223 
Huff  V.  Knapp,  5  N.  Y.  65  (1851),  affirm-  Greene   Co.    v.   Daniel,   102   U.   S.    187 
ing  8.  c.  3  Sandf.  Superior  C.  R.  299.    See  Davenport  v.  Dodge  Co.,  105  U.  S.  237 
Bartlett  v.  Crozier,  17  Johns.  439 ;  People  Smith   v.   Bourbon   County,    127    U.    S. 
V.  Lawrence,  6  Hill  (N.  Y.),  244  ;  People  105,  112  (1887).     Ante,  sec.  856  ;  chap. 
V.  Kelly,  5  Abb.   Now  Cas.  383  ;  supra,  xiv.  on  Contracts, 
sec.   829,  note.     Further,   as  to  personal 
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—  But  where  the  Circuit  Court  of  the  United  States  has  rendered  a 
judgment  against  a  public  or  municipal  corporation,  it  has  the  au- 
thority, under  the  fourteenth  section  of  the  Judiciary  Act,  and 
under  the  corresponding  provision  of  the  Ee vised  St^utes,  to  issue 
the  writ  of  mandamus  where  it  is  the  appropriate  remedy  to  enforce 
such  judgment  By  means  of  this  writ,  the  Circuit  Court  of  the 
United  States  may  compel  the  ofbcers  of  public  and  municipal  cor- 
porations, though  deriving  their  existence  from  State  legislation,  to 
perform  their  duty  to  levy  and  collect  the  necessary  taxes  to  pay 
judgments  rendered  therein  against  such  corporations.  The  writ  of 
mandamus,  when  so  issued,  is  the  final  process  of  the  court  for  the 
enforcement  of  its  judgment,  and  performs,  in  substance  and  effect, 
the  office  of  a  writ  of  execution.  It  is  considered  by  the  Supreme 
Court  of  the  United  States  to  be  a  writ  necessary  to  render  effectual 
the  jurisdiction  of  the  Circuit  Court,  which  attached  when  the  action 
was  commenced,  which  existed  when  the  judgment  was  rendered, 
and  which  continues  until  it  is  collected.  It  is  a  result  of  these 
principles,  and  of  the  nature  of  the  relations  of  the  Federal  and 
State  jurisdictions,  that  neither  the  State  legislatures  nor  the  State 
courts  can  enjoin,  or  in  any  manner  interfere  with,  the  Federal  tri- 
bunals in  the  exercise  of  the  power  of  enforcing  their  own  judg- 
ments.^ To  enforce  the  payment  of  judgments  rendered  therein,  the 
Federal  courts,  on  the  refusal  of  the  State  officers  to  levy  taxes  as 
commanded,  have,  in  a  few  instances,  under  special  circumstances,  ex- 
ercised, with  reluctance,  the  high  and  delicate  authority  of  appointing 
the  United  States  marshal  as  a  commissioner  for  that  purpose.  The 
decisions  on  this  subject  are  referred  to  in  the  note  to  this  and  a 
subsequent  section.^    Taking  the  decisions  of  the  Supreme  Court 

1  Riggsr.  Johnson  County,  6  WalL  166  Wall.    166;    Weber  v.   Lee  County,   lb. 

(1867),  which  is  the  leading  case  on  this  210  ;   United  States  v.  Keokuk,  lb.  514, 

subject.     Approved  and  followed.     Weber  518  ;  Lee  County  v.  Rogers,  7  Wall.  181 

V.  Lee  County,  lb.  210  ;  United  States  r.  (1868)  ;  ante,  chap.  xiv.   sees.  511-553  ; 

Keokuk,  lb.  514,  518 ;  Washington  Co.  Holman,  In  re,  28  Iowa,  88  (1869).     In 

Sup.  r.  Dnrant,  9  Wall.  415  ;  Davenport  King  v.  Wilson,  1  Dillon  C.  C.  555  (1871), 

V.  Lord,  lb.  409  ;  Amy  v.  Des  Moines  Co.  the  history  of  the  State  adjudications  in 

Sup.,    11  Wall.   1.36   (1870)  ;   Knox  Co.  Iowa  on  the  subject  of  municipal  aid  to 

Comm'rs  r.  Aspinwall,  24  How.  376,  384  railways  is  given.     Ante,  sec.  153. 
(1860)  ;  Seibert  r.  Lewis,  122  U.  S.  284  ;  2  Lee  Co.  Sup.'tr.  Rogers,  7  WalL  175 

United  States  r.  Silverman,  4  Dillon,  224  (1868).     The  appointment  of  the  marshal, 

(1878) ;  State  v.  Rainey,  74  Mo.  229;  Hill  in  this  case,  as  such  commissioner,  was 

V.  Scotland  County,  32  Fed.   Rep.   716 ;  considered  to  be  authorized  by  the  statute 

ante,  chap.  xiv.  sees.  511-534.  of  the  State  (Revision  of  loica  of  1860,  sec 

niuttrative  of  the  eontrmersy   between  3770)  adopted  in  this  particular  case,  and 

the  Federal  and  State  authority  in  Iowa,  not  by  a  general  rule  of  practice.    See  also 

groiring  out  of  the  municipal  railway  aid  Lansing  v.   County  Treasurer,    1    Dillon 

bonds.    See  Ri^s  v.  Johnson  County,  6  C.  C.  522  (1870)  ;   Welch  v.  Ste.  Gene- 
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together  they  appear  to  the  author  to  establish  that  such  a  commis- 
sioner cannot  be  appointed  without  statutory  authority  therefor. 


vieve,  lb.  130  (1871).    See  further  on  this 
point,  infra,  sees?  861  a,  861  b. 

In  Morgan  v.  Beloit,  in  the  United 
States  Circuit  Court  for  Wisconsin,  the 
question  of  the  right  of  a  judgment  cred- 
itor of  a  municipality  which  wouki  not 
levy  and  collect  the  necessary  taxes  to  pay 
his  judgment,  to  resort  to  equity  for  relief, 
was  presented.  The  debt  of  the  town,  in 
that  case,  was  incurred  under  a  special  act 
of  the  legislature,  approved  Feb.  10,  1853, 
authorizing  the  town  of  Beloit  to  issue 
bonds  in  aid  of  a  railroad,  and  the  third 
section  of  the  act  provided  that  "the 
board  of  supervisors  of  the  town  of  Beloit, 
•whenever  the  same  shall  become  necessary, 
shall  annually  levy  a  tax  upon  the  taxable 
property  of  said  town,  sufficient  to  pay  the 
interest  upon  such  bonds,  after  deducting 
the  dividends  due  to  such  town  on  said 
shares  of  stock."  The  complainant  re- 
covered a  judgment  in  the  Federal  court  in 
1860,  and  a  peremptory  mandamus  was 
issued  in  1862,  commanding  the  board  to 
levy  a  tax  to  pay  the  judgment  ;  but  by 
repeated  resignations,  causing  vacancies 
and  want  of  quorum,  no  tax  had  ever  been 
levied,  and  no  attachments  for  contempt 
(as  the  bill  alleged)  could  be  had  or  made 
effectual.  The  bill  made  the  town,  in  its 
corporate  capacity,  and  its  inhabitants,  de- 
fendants, and  asked  for  a  decree  subjecting 
the  taxable  property  of  the  town  and  of 
the  inhabitants  to  sale  at  auction  by  the 
marshal.  A  demurrer  to  the  bill  was  sus- 
tained and  the  bill  dismissed  by  Miller, 
District  Judge,  holding  the  Circuit  Court. 
On  appeal,  the  &upreme  Court,  after  one 
argument,  ordered  a  reargnment  upon  this 
question  :  "  Whether  or  not  it  is  compe- 
tent for  the  Circuit  Court  of  the  United 
States,  on  a  bill  filed  for  the  purpose,  to 
appoint  a  master  or  commissioner  to  levy 
and  collect  a  tax,  under  and  in  pursuance 
of  the  third  section  of  an  act  passed  by 
the  legislature  of  Wisconsin,  Feb.  10,  1853, 
upon  the  taxable  property  of  the  town, 
sufficient  to  pay  the  judgment  of  the 
plaintiff,  in  case  of  a  refusal  of  the  super- 
visors of  the  town  to  levy  the  same,  after 
service  of  a  peremptorj'  writ  of  manda- 
trncs."    At  the  December  term,  1869,  the 


decree  below,  dismissing  the  bill,  was  af- 
firmed by  an  equal  division  of  opinion, 
there  being  at  the  time  eight  judges  on 
the  bench.  No  opinions  were  delivered, 
and  no  report  of  the  case  has  been  pub- 
lished. The  arguments  of  counsel  (Mr. 
Carpenter  for  the  bill,  and  Messrs.  Palmer 
and  Ryan,  contra)  were  mainly  addressed 
to  the  question  of  equity  jurisdiction  in 
such  a  case,  and  the  right  to  subject  the 
private  property  of  the  inhabitants  to  the 
payment  of  the  debts  of  the  municipality. 
Ante,  sees.  576,  849,  note,  851,  855. 

In  Rees  v.  Watertown,  in  the  Circuit 
Court  of  the  United  States  for  the  Western 
District  of  Wisconsin,  June  term,  1872, 
the  bill,  which  was  similar  to  the  one  in 
the  case  of  Morgan  v.  Beloit,  supra,  was 
dismissed.  Hopkins,  District  Judge,  ex- 
pressing an  opinion  against  th«  right 
claimed,  and  Drummond,  Circuit  Judge, 
in  view  of  the  diversity  of  opinion  among 
the  judges  in  Morgan's  Case,  concurring  in 
that  disposition  of  the  matter.  In  Rees  v. 
Watertown,  19  Wall.  107  (1873),  the  de- 
cree below  was  affirmed,  and  the  Supreme 
Court  denied  the  right  of  the  creditor  to 
resort  to  a  court  of  equity,  although  the 
remedy  by  mandamus,  in  consequence  of 
successive  resignations  of  the  municipal 
officers,  had  for  years  proved  unavailing; 
and  the  same  principle  was  applied  in 
Heine  v.  Levee  Coium'rs,  19  Wall.  655 
(1873). 

In  Hubbell  v.  Waterloo,  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin  (present  Drummond 
and  Miller,  JJ.),  in  April,  1872,  in  an 
application  in  a  mandamus  proceeding 
supplemental  to  a  juiigment  against  tlie 
town  of  Waterloo  for  the  appointment  of 
the  marshal  as  commissioner  to  levy  and 
collect  the  taxes,  which  the  local  officers 
evaded,  and  refused  (by  successive  resig- 
nations) to  levy  and  collect,  the  judges 
were  divided  in  opinion  as  to  the  power  of 
the  court  to  make  the  appointment,  and 
the  question  was  certified  to  the  Supreme 
Court  of  the  United  States.  Review  of 
cases  in  the  Supreme  Court  concerning 
the  power  and  jurisdiction  of  equity  in 
respect  of  the  levy  and  collection  of  taxes, 
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Other  Points  concerning  the  Enforcement  of  Judgments  in 

Federal  Courts. 


the 


§  861  a  (885).  Boutwell'a  Case  ;  Case  of  City  of  "Watertown.  — 
In  the  enforcement  of  judgments  on  municipal  bonds,  the  creditors 
have  encountered  obstacles  arising  or  supposed  to  arise  from  two 
decisions  of  the  Supreme  Court,  —  The  United  States  v.  Boutwell,* 


and  as  to  the  general  result  thereof,  see 
aiiie,  sees.  170,  826,  855,  and  notes. 

1  United  States  i;.  Bouiwell,  17  Wall. 
604  (1873).  The  Supreme  Court  in  its 
opinion  says  :  "  The  oflBce  of  a  ■writ  of 
mandamus  is  to  compel  the  performance 
of  a  duty  resting  upon  the  person  to  whom 
the  writ  is  sent.  That  duty  may  have 
originated  in  one  way  or  in  another.  It 
may  have  arisen  from  the  acceptance  of  an 
office  which  has  imposed  the  duty  upon 
its  incumbent.  But  no  matter  out  of  what 
facts  or  relations  the  duty  has  grown,  what 
the  law  regards  and  what  it  seeks  to  en- 
force by  a  writ  of  mandamus  is  the  per- 
sonal obligation  of  the  individual  to  w^hom 
it  addresses  the  wiit.  If  he  be  an  officer, 
and  the  duty  be  an  official  one,  still  the 
writ  is  aimed  exclusively  against  him  as  a 
person,  and  he  only  can  be  punished  for 
disobedience.  The  writ  does  not  reach 
the  office.  It  cannot  be  directed  to  it.  It 
is,  therefore,  in  substance  a  personal  ac- 
tion, and  it  rests  npon  the  averred  and 
assumed  fact  that  the  defendant  has  neg- 
lected or  refused  to  perform  a  personal 
duty,  to  the  performance  of  which  by  him 
the  relator  has  a  clear  right.  Hence  it  is 
an  imperative  rule  that,  previous  to  mak- 
ing application  for  a  writ  to  command  the 
performance  of  any  particular  act,  an  ex- 
press and  distinct  demand  or  request  to 
j)erform  it  must  have  been  made  by  the 
relator  or  prosecutor  upon  the  defendant, 
and  it  must  appear  that  he  refused  to  com- 
ply with  such  demand,  either  in  direct 
terms  or  by  conduct  from  which  a  refusal 
can  be  conclusively  inferred.  Thus  it  is 
the  personal  default  of  the  defendant  th4t 
warrants  impetration  of  the  writ,  and  if  a 
peremptory  mandamus  be  awarded,  the 
costs  must  fall  upon  the  defendant.  It 
necessarily  follows  from  this,  that  on  the 
death  or  retirement  from  office  of  the  origi- 
nal defendant  the  writ  must  abate,  in  the 


absence  of  any  statutorj'  provision  to  the 
contrary.  When  the  personal  duty  exists 
only  so  long  as  the  office  is  held,  the  court 
cannot  compel  the  defendant  to  perform 
it  after  his  power  to  perform  has  ceased. 
And  if  a  successor  in  office  may  be  substi- 
tuted he  may  be  mulcted  in  costs  for  the 
fault  of  his  predecessor,  without  any  de- 
linquency of  his  own.  Besides,  were  a 
demand  made  npon  him,  he  might  dis- 
charge the  duty  and  render  the  interposi- 
tion of  the  court  unnecessary.  At  all 
events,  he  is  not  in  privity  with  his  pre- 
decessor, much  less  is  he  his  predecessor's 
personal  representative.  As  might  be  ex- 
pected, therefore,  we  find  no  case  in  which 
such  a  substitution  as  is  asked  for  now 
has  ever  been  allowed,  in  the  absence  of 
some  statute  authorizing  it  On  the  con- 
trarj',  after  the  statute  of  9  Anne,  chap. 
XX.  sec,  1,  it  was  the  acknowledged  doc- 
trine in  England  that  the  rules  and  prac- 
tice as  to  abatement  by  death,  resignation, 
or  removal  from  office  were  the  same  in 
cases  of  mandamus  as  in  personal  actions. 
By  that  statute  it  was  enacted  that  the 
prosecutor  or  relator  may  plead  to  or 
traverse  all  or  any  of  the  material  facts 
averred  in  the  return,  the  defendant  hav- 
ing liberty  to  reply,  take  issue,  or  demur  ; 
and  it  was  directed  that  such  further  pro- 
ceedings might  be  had  as  might  have  been 
had  if  the  prosecutor  had  brought  his 
action  on  the  case  for  a  false  return. 
Thus  mandamus  became  in  effect  a  per- 
sonal action  against  the  defendant.  This 
statute  was  in  force  in  Maryland  when 
the  District  of  Columbia  was  a  part  of 
that  State,  and  hence  it  is  in  force  in  the 
District  now.  Therefore,  whatever  may 
be  the  rule  elsewhere,  here  a  writ  of  man- 
damus must  abate  whenever  the  perform- 
ance by  the  defemlant  of  the  personal 
dutv  it  seeks  to  enforce  has  become  im- 
possible.    Tlie  law  was  changed  to  soma 
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and  Eees  v.  City  of  Watertown.^  The  case  aijainst  Mr.  Bout- 
well  arose  when  he  was  Secretary  of  the  Treasury,  and  was  an  ap- 
plication in  the  inferior  court  for  a  mandamus  to  compel  him  to  pay 
a  certain  order.  The  writ  was  refused,  and  a  writ  of  error  taken  to 
the  Supreme  Court,  after  which  Mr.  Boutwell  resigned  and  his  suc- 
cessor was  appointed.  The  Supreme  Court  refused  the  application 
to  substitute  the  successor,  and  one  ground  of  refusal  was,  that  in 
the  absence  of  a  statute  altering  the  common-law  rule,  the  writ  of 
mandamus  abates  by  the  death,  resignation,  or  removal  from  office 
of  the  officer  to  whom  it  is  directed.  In  the  view  of  the  court,  the 
office  of  a  writ  of  mandamus  is  to  compel  the  performance  of  a 
personal  duty  resting  on  the  respondent :  "  if  he  be  an  officer,  and 
the  duty  an  official  one,  still  the  writ  is  aimed  exclusively  against 
him  as  a  person,  and  he  only  can  be  punished  for  disobedience ;  the 
writ  does  not  reach  the  office  and  cannot  be  directed  to  it ;  it  is  the 
personal  default  of  the  defendant  that  warrants  the  impetration  of 
the  writ ;  it  necessarily  follows  from  this  that  on  the  death  or  retire- 
ment from  office  of  the  original  defendant,  the  writ  must  abate  in 
the  absence  of  any  statutory  provision  to  the  contrary."  The  bur- 
den of  the  reasoning  of  the  Supreme  Court  is  that  the  duty  is  per- 
sonal, not  official.  But  in  fact  and  in  substance,  was  not  the  duty 
which  it  was  here  sought  to  have  Mr.  Boutwell  perform,  official,  and 
not  personal  ?     While  the  technical  correctness  of  the  court's  views 

extent  in  England  by  the  later  Act  of  If  the  retirement  of  the  defendant  from 
Parliament  of  1  William  IV.  chap.  xxi.  office,  and  his  consequent  inability  to  per- 
sec.  5,  by  which  it  was  enacted  that  in  form  the  act  demanded  to  be  done,  does 
case  the  return  to  any  writ  (of  mandamios)  not  abate  the  writ  or  necessitate  its  discon- 
within  the  purview  of  the  act  should,  in  tinuance,  there  is  still  an  insuperable  diffi- 
pursuance  of  an  allowance  made  by  it,  be  culty  in  the  way  of  our  directing  the  sub- 
expressed  to  be  made  on  behalf  of  any  stitution  asked  for.  We  can  exercise  only 
other  person  than  the  defendant,  the  fur-  appellate  power.  We  have  no  original 
ther  proceedings  on  such  writ  should  not  jurisdiction  in  the  case.  But  any  summons 
abate  or  be  discontinued  by  death,  resig-  issued,  or  rule  upon  his  successor  requir- 
nation,  or  removal  from  office  of  the  per-  ing  him  to  become  a  party  to  the  suit, 
son  who  made  such  return,  but  the  same  would  be  the  exercise  of  original  jurisdic- 
might  be  continued  and  cairied  on  in  the  tion  over  both  a  new  party  and  a  new 
name  of  such  person,  and  if  a  peremptory  cause,  for  the  duty  which  he  would  be 
writ  should  be  awarded,  it  might  be  di-  required  to  perform  would  be  his  own, 
rected  to  any  successor  of  such  person  in  not  that  of  his  predecessor.  Marbury  v. 
office  or  right.  No  similar  statute  exists  Madison,  Sec.  State,  1  Cranch,  137;  Ken- 
with  us,  and  its  enactment  in  England  dall,  Postm.  Gen.,  v.  United  States,  12 
was  a  recognition  of  the  rule  that  the  Pet.  526  ;  Secretary  of  Int.  v.  McGar- 
death,  resignation,  or  removal  from  office  rahan,  9  Wall.  313."  Boutwell's  Case 
of  the  defendant  worked  an  abatement  of  followed  ;  Wardin  v.  Chandler,  Sec.  Navy, 
the  action.    It  required  a  statute  to  change  122  U.  S.  643. 

the  rule  ;  and,  to  avoid  injustice,  the  costs  ^  Rees  v.    Watertown,    19   Wall.    107 

of  the  writ, 'when  issued  and  obeyed,  were  (1873).     Ante,  sees.  170,   826,  855,  and 

committed  to  the  discretion  of  the  court,  notes. 
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and  conclusion  cannot  perhaps  be  impugned,  they  seem  to  savor  of 
that  refinement  which  formerly  penaded  everywhere  the  common- 
law  procedure,  and  in  a  striking  degree  the  proceedings  in  man^ 
damns. 

The  Supreme  Court  in  the  other  case  referred  to^  decided,  in 
effect,  these  propositions:  1.  That  in  the  enforcement  of  his  judg- 
ment against  the  municipality,  the  plaintiff  was  confined  to  his 
remedy  at  law  by  maTidamus  or  otherwise,  no  ground  of  equity 
jurisdiction  being  made  out.  2.  That  the  neglect  and  refusal  of 
the  municipal  officers  to  levy  the  taxes,  their  disobedience  of  the 
writs  of  mandawtLs,  and  their  resignations  to  evade  the  duty  of 
levying  and  collecting  the  taxes,  did  not  authorize  the  court  to 
appoint  officers  of  its  own  to  \e\j  and  collect  them,  denying,  on 
this  point,  "Welch  v.  Ste.  Grenevieve,^  and  distinguishing  Supervisors 
V.  Rogers,^  and  Lansing  v.  County  Treasurer.*  3.  That  it  was  not 
competent  for  the  court,  in  virtue  of  its  general  jurisdiction  as  a 
court  of  equity  (there  being  no  individual  liahility  on  the  part  of 
the  taxpayers  or  inhabitants  of  the  municipality  to  pay  the  debts 
of  the  corporation),  itself  to  subject  indi%'idual  property  within  the 
corporation  to  pay  the  judgment,  the  exclusive  remedy  being  by 
mandamus  directed  to  the  municipality  or  its  proper  officers,  com- 
manding them  to  levy  and  collect,  under  the  powers  vested  in  them 
in  that  behalf,  the  requisite  taxes.^ 

*  Rees  V.  "Watertown,  supra.  States  Circuit    Court,   after  the    county 
'  "Welch  r.  Ste.  Geneyieve,  1  Dillon  C.     oflBcers  had  evaded  the  law  and  disobeyed 

C.  R.  130.  the  peremptory  writ,  directed  the  manda- 

•Lee  Co.  Sup.  r.  Rogers,  7  Wall.  175.  wiim  to  the  marshal  of  the  United  States 

*  Lansing  v.  County  Treasurer,  1  Dil-  for  the  District  of  lotca,  commanding  him 
Ion  C.  C.  R.  522.  to  levy  and  collect  the  taxes  named  in 

*  A  direct  effect  of  the  decision  in  Rees  the  writ,  and  which  was  sustained  by  the 
r.  Watertown,  in  connection  with  the  pro-  Supreme  Court,  is  declared  in  the  Water- 
tracted  and  successful  evasion  of  the  city  town  Case  to  depend,  in  this  respect, 
of  Watertown,  was  to  encourage  munici-  wholly  upon  a  statute  of  the  State  of 
palities  and  counties  elsewhere  to  adopt  loica  (Rev.  of  1860,  sec.  3770).  That 
the  same  mode  of  escaping  payment,  viz.,  statute  had  no  special  reference  to  this 
by  successive  and  repeated  resignations,  class  of  cases,  and  was  simply  to  the  effect 
This  was  practised  to  a  considerable  extent  that  the  court,  in  cases  of  mandamus, 
in  the  State  of  Missouri  by  several  coun-  "  besides  or  instead  of  proceeding  against 
ties  that  were  burdened  with  a  large  in-  the  defendant  by  attachment,  may  direct 
debtedness  ;  but  it  was  measurably  checked  that  the  act  required  to  be  done  may  be 
by  the  action  of  the  executive  of  the  State,  done  by  the  plaintiff  or  some  other  person 
Governor  Hardin,  in  refusing  to  accept  appointed  by  the  court."  The  practice  of 
the  resignation  of  the  county  court  judges  the  Federal  court  in  mandamus  cases  is  as 
when  he  had  good  reason  to  believe  that  at  common  law,  and  this  statute  had  never 
the  resignation  was  tendered  for  this  been  adopted  by  rule ;  but  it  was  held 
purpose.  '•  competent  to  adopt  it  in  the  particular 

The  case  of  Lee  Co.  Sup.  r.  Rogers,  case,"  and  that  it  authorized  the  court  to 
7  WalL  173  (1868),  in  which  the  United     appoint  a  third  person  or  officer  of  its  own 
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§  861  h  (886).  Boutwell's  Case  not  applicable  to  Corporate  Duties  ; 
No  Abatement  by  Death  or  Resignation.  —  The  principle  of  Boutvvell's 
Case  —  Lliut  a  writ  of  mandamus  directed  to  a  public  officer  abates  on 
his  death  or  resignation  if  there  be  no  statute  to  the  contrary  —  does 
not,  however,  apply  to  the  case  of  duties  devolved  by  law  upon  munici- 
pal or  public  corporations  in  their  corporate  character.  Some  repudi- 
ating municipalities  sought  to  evade  their  duties  towards  their 
creditors  by  encouraging  and  accepting  the  resignations  of  tlie 
officers  to  whom  the  writs  of  mandamus  were  directed  or  upon 
whom  they  M'cre  served,  so  that  the  particular  officers  upon  whom 
the  alternative  writ  was  served  would  not  be  in  office  when  the  per- 
emptory writ  was  applied  for,  or  the  officer  to  whom  the  peremptory 
writ  was  directed  would  resign  before  the  writ  could  be  served,  or 
after  the  service  and  before  the  time  fixed  for  the  performance  of  its 
command,  and  the  successor  would  claim  that  he  could  not  be  held 
liable,  as  for  a  contempt  or  otherwise,  for  the  default  of  liis  prede- 
cessor. But  when  the  question  under  such  circumstances  came 
before  the  Supreme  Court  of  the  United  States  that  tribunal  de- 
cided, upon  a  correct  conception  of  the  principles  of  corporate  law, 
that  where  the  duty  was  one  to  be  performed  by  the  corporation,  the 
writ  may  be  directed  to  the  corporation  in  its  corporate  name  or  to  the 
proper  ojicers  in  their  corporate  capacity  and  official  style  without  nam- 
ing them,  and  that  when  it  is  once  duly  served  its  power  remains,  not- 
withstanding changes  in  the  officers  by  death,  resignation,  or  the 
election  of  successors,  until  the  duty  which  is  commanded  is  per- 
formed ;  that  the  officers  in  existence  at  the  time  when  the  act  is 
required  to  be  done  are  those  whom  the  court  will  hold  responsible 
for  the  performance  of  what  is  commanded ;  and  hence  writs  com- 
manding the  performance  of  corporate  duties  do  not,  as  in  Boutwell's 

to  levy  and  collect  the   required   taxes.  661  ;  ante,  sees.  170,  826,  855,  861,  and 

Looking  at  this  case  in  the  light  of  the  cases  cited.     The  statement  in  the  opinion 

decision  and  reasoning  in  the  Watertown  of  Nelson,  J.,  that  this  statute  "is  but  a 

Case,  and  in  Heine  v.  The  Levee  Comm'rs,  modification  of  the  law  of  England  and 

19   Wall.  655,  and  of  the  above  sugges-  of  the  New  England  States,  which  provides 

tions,  it  would  seem  to  rest  upon  a  very  for  the  execution  of  a  judgment  recovered 

narrow  basis.      If  the  court   is   without  against  a  county,  city,  or  town,  against 

power  to  make  such  an  appointment  with-  the   private    property  of   any  individual 

out  the  aid  of  the  statute,  it  was  certainly  inhabitant,  giving  him  the  right  to  claim 

a  very   broad    and    liberal    view  of   the  contribution  from  "the  rest  of  the  people," 

language  of  that  statute  to  hold  that  the  can  hardly  be  maintained  in  view  of  the 

"  act "  contemplated  by  it  included  the  decision  in  the  Watertown  Case,  and  the 

»ct  of  levying  and  collecting  taxes,  giving  other  cases  above  referred  to,  and  it  seems 

acquittances  therefor,  and  selling  property  obvious  that  the  section  of  the  Iowa  stat- 

to  enforce  the  payment  thereof,  and  mak-  ute  referred  to  was  intended  for  no  such 

ing  conveyances   to   complete   the  sales,  purpose. 
See  Heine  v.  The  Levee  Comm'rs,  19  WalL 
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Case,  abate  by  changes  in  the  officers  of  a  corporation.  The  writ, 
although  directed  to  the  corporation,  is  enforced  through  the  mem- 
bers or  officers  whose  duty  it  is  to  obey  its  commands,  and  if  part 
of  the  officers  or  members  have  done  all  within  their  power  to  com- 
ply with  the  writ,  the  court  will  punish  only  those  who  are  actually 
guilty  of  disobedience.  Whatever  uncertainty  might  have  been 
supposed  to  exist  on  this  point  is  definitely  removed  by  the  de-- 
cisions  of  the  Supreme  Court  of  the  United  States  cited  in  the 
not€,i  resting  as  they  do  upon  sound  reason,  and  supported  as  they 
are  by  the  decisions  of  several  of  the  State  courts. 


1  Leavenworth  Co.  Comm'rs  v.  Sellew, 
99  U.  S.  624  (1878) ;  Leavenworth  v. 
Kinney,  99  U.  S.  623  (1878).  Infra,  sees. 
871-874,  884. 

Thus  where  the  duty  to  levy  taxes  to 
pay  the  debt  of  a  county  is  devolved 
upon  the  "  board  of  county  commission- 
ers," which  is  the  corporate  name  by 
which  counties  are  made  capable  of  suing 
and  being  sued,  the  VTrit  may  he  directed 
to  '^  the  board  of  county  commissioners  ;" 
and  in  the  case  of  a  city  corporation  it 
may  be  directed  to  the  mayor  and  city 
council  in  their  corporate  capacity,  and 
it  need  not  be  directed  to  the  persons  who 
are  mayor  and  councilmen.  And  it  be- 
ing provided  in  the  case  of  legal  pro- 
ceedings against  a  county  that  process 
may  be  served  upon  the  clerk  of  the 
board,  a  like  service  of  the  writ  of  man- 
damns  is  assumed,  and  stated  to  be  suf- 
ficient, in  the  case  of  Leavenworth 
County,  supra.  In  pronouncing  the  judg- 
ment of  the  court  upon  these  important 
points,  ilr.  Chief-Justice  Waite  says  :  — 

"  In  Uuitetl  States  v.  Boutwell,  17 
Wall.  607,  it  was  decided  that  as  a  man^ 
damus  was  used  *  to  compel  the  perform- 
ance of  a  duty  resting  upon  the  person 
to  whom  the  writ  is  sent,'  if  directed  to  a 
public  officer,  it  abated  on  his  death  or 
retirement  from  office,  because  it  could 
not  reach  the  office.  That  principle  does 
not,  as  we  think,  apply  to  this  case. 
There  the  officer  proceeded  against  was 
the  Secretary  of  the  Treasury  of  the 
United  States,  an<l  the  writ  was  '  aimed 
exclusively  against  him  as  a  person.' 
Here  the  writ  is  sent  against  the  board 
of  county  commissioners,  a  corporation 
created  and  organized  for  the  express 
purpose  of  performing  the  duty,   among 


others,  which  the  relator  seeks  to  have 
enforced.  The  alternative  writ  was  di- 
rected both  to  the  board  in  its  corporate 
capacity  and  to  the  individual  members 
by  name,  but  the  peremptory  writ  was 
ordered  against  the  corporation  alone. 
As  the  corporation  can  only  act  through 
its  agents,  the  courts  will  operate  upon  the 
agents  through  the  corporation.  When 
a  copy  of  the  writ  which  has  been  ordered 
is  served  upon  the  clerk  of  the  board, 
it  will  he  served  on  the  corporation,  and  be 
equivalent  to  a  command  upon  the  persons 
who  may  be  members  of  the  board  to  do 
what  is  required.  If  the  members  fail  to 
obey,  thase  guilty  of  disobedience  may, 
if  necessary,  be  punbhed  for  the  contempt. 
Although  the  command  is  in  form  to  the 
board,  it  may  lie  enforced  against  those 
through  whom  alone  it  can  be  obeyed. 
One  of  the  objects  in  creating  such  cor- 
porations, capable  of  suing  and  being  sued, 
and  having  perpetual  succession,  is  that 
the  very  inconvenience  which  manifested 
itself  in  Boutwell's  Case  may  be  avoided. 
In  this  way  the  office  can  be  reached  and 
the  officer  compelled  to  perform  its  duties, 
no  matter  what  changes  are  made  in  the 
agents  by  whom  the  officer  acts.  The 
board  is  in  effect  the  officer,  and  the  mem- 
bers of  the  board  are  but  the  agents 
who  perform  its  duties.  While  the  board 
is  proceeded  against  in  its  corporate  ca- 
pacity, the  individual  members  are  pun- 
ished in  their  natural  capacities  for  failure 
to  do  what  the  law  requires  of  them  as 
the  representatives  of  the  corporation. 
We  think,  therefore,  that  the  peremptory 
tcrit  teas  properly  directed  to  the  hoard  tn  its 
corporate  capacity.  In  this  way  the  power 
of  the  writ  is  retained  until  the  thing  is 
done  which  is  commanded,  and  it  may  at 
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§  861  c  (887).  Resignation  to  avoid  Duty,  'when  ineffectual  until 
Successor  is  qualified.  —  Where  a  statute  in  relation  to  a  public  or 
municipal  officer  provides  that  such  officer  shall  continue  in  office 
until  his  successor  is  qualified,  a  resignation  made  in  order  to  avoid 
auditing  or  paying  a  judgment  against  the  corporate  town  or  munici- 
pality is  not  a  sufficient  return  to  an  alternative  mandamus  to  com- 
pel such  officer  to  make  such  audit  and  payjnent.  A  resignation 
under  such  circumstances  does  not  relieve  the  officer  from  the  re- 
sponsibility and  duties  of  office  until  his  successor  is  appointed  and 
qualified.  In  the  opinion  of  the  court,  Mr.  Justice  Hunt  says : 
"  The  provisions  as  to  these  officers  and  as  to  the  town  officers  are 
parts  of  the  same  system.  The  resignations  may  be  made  to  and 
accepted  by  the  officers  named ;  but,  to  become  perfect,  they  depend 
upon  and  must  be  followed  by  an  additional  fact,  to  wit,  the  appoint- 
ment of  a  successor  and  his  qualification.  When  it  is  said  in  the 
statute  that  the  resignation  may  be  thus  accepted,  it  is  like  to  the 
expiration  of  the  term  of  office.  In  form  the  office  is  thereby 
ended,  but  to  make  it  effectual  it  must  be  followed  by  the  qualifi- 
cation of  a  successor."  ^ 

§  861  d.  Same  subject.      Principle  limited  and  Case  distinguished. 

—  The  principle  referred  to  in  the  preceding  section  does  not  ajjjjlg, 
where,  by  statute,  an  officer  has  the  right  to  resign  at  will,  and  tlie 
statute  provides  that  the  resignation  shall  take  effect  as  soon  as  it  is 
filed  with  a  designated  officer.  A  recent  case  declares  and  well 
illustrates  this  distinction.  By  the  statute  of  Wiscousin  service  of 
process  upon  cities  must  be  made  "  by  delivering  a  copy  thereof  to 
the  mayor  and  city  clerk,"  and  by    the  charter  of  the  defendant 

all  times  be  enforced  through  those  who  numerons.     Maddox  v.  Graham,   2   Met. 

are  for  the  time  being  charged  with  the  (Ky. )  56;  State,  ca?  re?.  Soutter  r.  Madison 

obligation  of  acting  for  the  corporation.  Council,   15  Wis.  37  ;  P(?gram  v.  C'leave- 

If,  in  the  course  of  the  proceedings,  it  ap-  land  Co.  Conini'rs,  65  N.  C.  114  ;  People 

pears  that  a  part  of  the   members  have  v.  Collins,  19  "Wend.  68."     Columbia  Co. 

done  all  they  could  to  obey  the  writ,  the  Comm'rs  v.   King,    13   Fla.    451   (1870). 

court  will  take  care  that  only  those  who  Little  Rock  v.  Board  of  Improvements,  42 

are   actually  guilty   of   disobedience    are  Ark.  152. 

made  to  suffer  for  the  wrong  that  is  done.  ^  Badger   v.    United  States,  93  U.  S. 

Those  who  are  members  of  the   board  at  599,  affirming  the  same  case,  6  Biss.  308. 

the  time  when  the  board  is  required  to  Followed  in  Jones  v.  Jefferson,   66  Tex. 

act  will  be  the  parties  to  whom  the  court  576,  where  the  service  of  a  citation  upon 

will  look  for  the  performance  of  what  is  officers  three  years  after  they  had  resigned, 

demanded.       As   the   corporation    cannot  no  successors   having  been   appointed  or 

die  or  retire  from  the  office  it  holds,  the  elected,  and  there  being  evidence  that  the 

writ  cannot  abate,  as  it  did  in  Boutwell's  object  of  the  failure  to  elect  was  to  defeat 

Case.     The  decisions  in  the  State  courts  the  collection  of  debts  against  the  city, 

in  which  this  practice  is  sustained  are  was  held  to  be  valid. 
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city,  service  must  be  made  upon  the  mayor.  At  the  time  when  sum- 
mons against  the  city  in  an  action  of  debt  was  issued  there  was  no 
mayor  or  acting  mayor  of  the  city,  his  resignation  haWng  taken 
effect  Service  of  the  summons  was  made  upon  the  last  mayor,  the 
city  clerk,  the  city  attorney,  and  the  last  presiding  officer  of  the 
board  of  street  commissioners,  the  return  reciting  that  the  office  of 
mayor  was  vacant  and  that  there  was  no  president  of  the  common 
council  or  presiding  officer  thereof  in  office.  It  was  held  that  the 
court  had  no  jurisdiction  upon  such  service  to  render  a  judgment 
against  the  city.^ 

§  862.  Distinction  between  Negotiable  Bonds  and  ordinary  War- 
rants as  to  Enforcement.  —  What  we  have  heretofore  said  has  re- 
lated to  the  enforcement  of  municipal  bonds  where  there  is  an 
express  authority  given  or  duty  enjoined  to  \e\j  a  tax  or  a  special 
tax  to  pay  them.  We  have  adverted  in  a  preceding  chapter  ^  to  the 
distinction  between  negotiable  municipal  bonds,  issued  under  direct 
authority  from  the  legislature,  and  ordinary  municipal  or  county 
orders  or  warrants.  The  distinction  between  the  tiao  classes  of  instru- 
ments often  becomes  important  when  it  is  sought  to  enforce  payment 
by  means  of  mandamus.  The  latter  class  of  instruments,  not  beiug 
commercial  paper, —  being  in  the  nature  of  vouchers  to  the  ordinary 


1  Amy  r.  Watertown  (No.  1),  130  U.  S. 
302  (1889).  Bradley,  J.,  giving  the  opin- 
ion of  the  court,  says:  "  The  case  is  differ- 
ent from  those  in  which  we  have  held  that 
a  resignation  of  an  officer  did  not  take 
effect  ontil  it  was  accepted  or  until  another 
was  appointed.  In  those  cases  either  the 
common  law  prevailed  or  the  local  law 
provided  for  the  case  and  prevented  such 
a  vacancy.  Such  were  the  cases  of  Badger 
V.  Bolles,  93  U.  S.  599 ;  Edwards  r. 
United  States,  103  U.  S.  471  ;  Salamanca 
V.  Wilson,  109  U.  S.  627,  The  statutes  of 
Wisconsin  provided  that  any  city  officer 
might  resign  at  pleasure,  and  that  his 
resignation  '  should  take  effect  at  the 
time  of  filing  the  same.'  The  provisions 
of  the  statute  law  are  decisive,  and  pre- 
clude the  operation  of  any  such  rule  as 
was  recognized  in  Badger  r.  Bolles  and 
Edwards  v.  United  States.  The  service 
upon  the  last  mayor,  therefore,  was  of  no 
force,  and  had  no  effect  whatever.  The 
cases  are  numerous  which  decide  that 
where  a  particular  method  of  serving  pro- 
cess is  pointed  out  by  statute,  that  melJiod 
VOL.  u.  —  26 


must  be  followed,  and  the  rule  is  especially 
exacting  in  reference  to  corporations" 
(citing  cases).  "The  law  of  Wisconsin  is 
perfectly  clear  that  the  service  of  process 
in  this  case  was  ineffective  and  void.  City 
of  Watertown  v.  Robinson,  69  Wis.  230. 
This  court  in  the  construction  of  a  State 
statute  in  a  matter  purely  domestic,  gives 
great  weight  to  the  decisions  of  the  high- 
est tribunals  of  the  State."  This  case 
was  distinguished  from  Broughton  r. 
Pensacola,  93  U.  S.  266,  and  ilobile  r. 
"Watson,  116  U.  S.  289,  where  the  ques- 
tion was  as  to  the  liability  of  new  cor- 
porations made  out  of  old  ones  for  the 
debts  of  the  old  corporations.  Ante,  sec. 
224, 

Inability  to  serve  process  upon  a  city, 
although  caused  by  its  designed  elusion 
thereof,  does  not  stop  the  running  of  the 
statute  of  limitations.  Amy  ».  Water- 
town  (No.  2),  130  United  Stetes,  320 
(1889)  ;  Knowlton  v.  Watertown,  lb. 
327. 

^  Chap,  zir,,  ohUj  toL  L 
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creditor  and  put  in  the  shape  of  warrants  or  orders  for  his  conveni- 
ence,—  are  to  be  paid  in  the  manner  provided  by  the  charter  or  legis- 
lation of  the  State.  The  provisions  are  variant  in  different  charters 
and  in  different  States.  In  some  of  the  States  these  instruments 
are  to  be  registered  and  paid  in  the  order  of  their  registration,  and 
there  is  no  provision  for  the  levy  of  a  special  tax  to  pay  them ;  and 
it  is  contemplated  that,  as  they  are  issued  in  payment  of  the  ordin- ' 
ary  expenses  of  the  city,  town,  or  county,  they  are  to  be  paid  out 
of  the  ordinary  revenues  or  resources.  It  has  recently  become  quite 
common  for  the  non-resident  holders  of  such  instruments  to  sue 
thereon  in  the  Federal  courts,  hoping  to  obtain  thereby  some  of  the 
advantages  which  have  been  accorded  by  those  courts  to  the  holders 
of  negotiable  securities. 

§  863.  Enforcement  of  Warrants  or  Orders  in  the  Federal  Courts. 

—  Where  such  wari'ants  or  orders  have  been  issued  by  corporate  or 
quasi  corporate  organizations  capable  of  being  sued  in  the  State  courts, 
the  Federal  courts,  so  far  as  our  observation  goes,  have  held  that  the 
non-resident  owner  thereof  may  also  sue  thereon  in  the  Federal  court, 
and  by  its  judgment  establish  the  validity  and  amount  of  his  debt, 
and  such  judgment  may  become  the  basis  of  an  application  made  in 
due  form  for  the  writ  of  mandamus  ;  but  the  writ  when  so  issued  will 
only  command  the  proper  officers  to  discharge  the  legal  duties  they 
owe,  under  the  charter  or  statute,  to  the  warrant-holder.^     The  Fed- 
eral courts  cannot  overturn  or  interfere  with  the  policy  of  the  State 
in  respect  to  the  rights  or  remedies  of  this  class  of  creditors.     The 
leading  ca.se  on  this  subject  is  The  Supervisors  of  Carroll  County  v. 
The  United  States.^     Counties  in  Iowa  are  authorized  to  issue,  for 
ordinary  expenses,  orders  or  warrants  payable  to  bearer,  and  are  lia- 
ble to  be  sued  upon  them.     The  statute  limited  the  power  of  the 
county  authorities  "  for  ordinary  county  revenue  "  to  the  levy  each  year 
of  "  not  more  than  four  mills  on  the  dollar,"     It  made  no  provision 
(as  the  statute  was  construed  by  the  Supreme  Court  of  the  State, 
whose  construction  was  regarded  by  the  Federal  courts  as  binding  on 
them)  for  the  levy  of  a  special  tax  to  pay  judgments  obtained  on 
such  warrants.     The  judgment  creditor  in  the  Federal  court  claimed 
that  he  was  entitled  to  the  levy  of  a  special  tax  to  pay  his  judgment. 
But  the  Supreme  Court  of  the  United  States  held  otherwise,  and 
decided  that  a  return  to  an  alternative  writ  of  mandamus  by  the 
county  authorities  that  they  had  already  levied  a  four-mill  county 

1  Jordan  v.  Casa  County,  3  Dillon  C.  ^  Carroll  Co.  Sup.  v.  United  States,  18 

C.  R.  185  (1874).  Wall.  71. 


§864 
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tax  for  the  curreut  year  (that  being  the  maximum,  amount  allowed 
by  statute)  was  a  sufficient  return.^ 

Application  for  the  Writ ;  Relator ;  Rvle  Nisi. 

§  864  (694),  Basis  for  the  "Writ.  —  It  is  not  OUT  purpose  to  ti'eat 
at  large  of  the  proceedings  and  practice  in  respect  to  the  remedy  by 
mxindamus.  We  shall  refer  to  these  in  a  general  way  only,  in  order 
the  better  to  illustrate  the  application  of  the  writ  to  municipal  cor- 
porations and  municipal  officers.  The  practice  in  the  difFerent 
States  is  as  at  common  law,  modified  by  statutory  enactment.  The 
u-rit  is  not  granted  of  course,  hut  on  motion,  based  upon  affidavits, 
or  upon  a  suggestion  supported  hy  oath,  which  must  be  drawn  up 
with  precision,  and  state  witli  clearness  and  certainty  the  grounds 
for  the  application,  and  must  also  present  a  case  in  which  the  writ 
lies.  If  there  be  another  remedy  apparently  adequate  and  complete, 
the  affidavits  must  show  why  it  is  not  sufficient  or  why  it  would 
prove  inefiectuaL^ 

a  mandajmcs  to  compel  the  performance 
of  such  duty.  There  mast  be  such  a  de- 
mand or  averment  of  facts  of  such  a  na- 
ture as  will  dispense  with  the  demand. 

3.  Under  the  new  Constitution  of  Ar- 
kansas (art.  xiv.  sec.  9)  as  to  indebted- 
ness then  existing,  there  is  a  duty,  which 
creditors  may  enforce,  resting  on  the 
county  court  to  levy  a  tax  not  exceeding 
one-half  of  one  per  cent.  Such  tax  when 
levied  and  collected  cannot  "  be  used  for 
any  other  purpose  "  than  the  payment  of 
such  indebtedness  (art,  xvi.  sec.  11),  and 
must,  according  to  our  present  impressiou, 
although  the  court  does  not  hold  itself 
concluded  on  the  point,  be  collected  in 
money,  and  not  in  other  warrants. 

A  judgment  creditor  of  a  county  in 
Missouri,  whose  judgment  is  based  on  mu- 
nicipal bonds  secured  by  the  right  to  a 
special  tax,  who  has  received  under  a  man- 
damus a  county  warrant  therefor,  which 
is  refused  payment,  may  have  another 
•mandamus  to  enforce  the  judgment,  and 
is  not  bound  to  take  his  turn  under  the 
statute  among  ordinary  count)'  warrant- 
holders.  This  ruling  coincides  with  the 
distinction  pointed  out  in  the  text.  United 
States  V.  Yemon  Co.  Court  (Western  Dis- 
trict of  Missouri),  2  Cent.  Law  Jour.  771 ; 
s.  c.  3  DiUon,  281  (1875). 

2  Rex  V.  Oxford,  7  East,  345  ;  Bailer's 
Nisi  Prius,  201;   Stephens's  -Y,jj  Pi-ius^ 


1  Carroll  Co.  Sup.  r.  United  States,  18 
"Wall.  71.  The  text  succinctly  states  the 
principle  established  by  this  case.  In  re- 
spect of  the  local  statute  of  Iowa  (sec. 
3770  of  the  Iowa  Ke vision)  the  court  dis- 
tinguished and  explaiued  the  case  of  Butz 
V.  Muscatine,  8  WalL  575,  —  perhaps  it 
ought  to  be  said  it  overruled  it  on  this 
particular  point.     Supra,  sec.  861  a. 

The  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Arkansas,  4 
Dilloft,  215  (1876),  in  conformity  with 
the  doctrines  of  the  text,  upon  a  review  of 
the  legislation  of  that  State  touching  the 
indebtedness  of  counties  on  warrants,  and 
the  provisions  of  the  new  Constitution  on 
the  subject  of  county  indebtedness,  de- 
clared the  following  propositions  :  — 

1.  That  the  county  court,  in  case  the 
county  is  indebted,  owes  a  legal  duty  to 
the  creditor  or  warrant -holder  to  exert  the 
power  of  levying  taxes  to  the  maximum 
limit  allowed  by  law,  if  necessary  to  pay 
the  outstanding  indebtedness  of  the  county. 
The  maximum  rate  can  in  no  event  be  ex- 
ceeded. Ante,  sec.  857,  and  cases  there 
cited. 

2.  That  a  creditor  who  has  obtained  a 
judgment  in  this  court  against  a  county 
may,  after  proper  demand  on  the  oounty 
court  to  discharge  its  duty  in  this  regard, 
and  a  neglect  or  refusal  on  the  part  of  the 
court  to  comply  with  such  demand,  have 
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§  865  (695).   OfBcial  aind  Private  Relators.  —  Where  the  applica- 
tion for  the  writ  relates  to  a  matter  affecting  the  public,  such  as  the 


2318  ;  Willc.  357,  pi.  43,  44  ;  Eex  v.  Mar- 
gate Pier  Co.,  3  B.  &  Aid.  221,  224  ;  Peo- 
pie  V.  San  Francisco  Sup.,  27  Cal.  655  ; 
People  V.  Chicago,  51  111.  17  ;  s.  c.  2  Am. 
Rep.  278.  An  alternative  writ  stands  in 
the  place  of  the  declaration  in  an  ordinary 
action,  and  must  show  a  good  prima  facie 
case,  or  it  is  demurrable,  lb.;  People  ■;;. 
Ransom,  2  Comst.  (2  N.  Y.)  490;  Hoxie 
V.  Comm'rs,  25  Me.  333  ;  111.  &  Mich. 
Canal  Trs.  v.  People,  12  111.  254  ;  State  v. 
Bailey,  7  Iowa,  390  ;  State  v.  Haben,  22 
Wis.  660  ;  People  v.  Hilliard,  29  111.  413; 
People  V.  Baker,  35  Barb.  105  ;  State  v. 
Johnson  Co.  Bd.  of  Equal.,  10  Iowa,  157; 
People  V.  Hayt,  66  N.  Y.  606. 

"In  practice,"  says  Thompson,  J.,  "the 
party  seeking  the  remedy  by  mandamus 
presents  to  the  court  a  prima  facie  case, 
entitling  him  to  the  writ  by  way  of  sug- 
gestion [or  by  affidavit  or  sworn  informa- 
tion]. This  being  in  proper  form  and 
sufficient  in  substance,  an  alternative  man- 
damus may  be  awarded  upon  it,  reciting 
the  complaint  of  the  relator  and  his  de- 
mand for  redress,  and  commanding  the 
party  to  whom  it  is  directed  either  to  obey 
it  or  return  his  reasons  for  not  doing  so. 
This  alternative  is  what  gives  the  denomi- 
nation of  '  alternative  mandamus '  to  the 
first  writ.  The  establishment  of  a  duty, 
and  the  obligation  to  perform  it,  is  upon 
the  plaintiflF  to  show,  and  this  is  considered 
as  done,  prima  fade,  when  the  court 
awards  the  writ.  The  respondent,  upon 
service  of  it,  is  bound  either  to  obey,  or 
show  that  the  plaintiff  has  no  right  to  de- 
mand obedience,  or  that  no  duty  exists 
which  he  can  be  compelled  to  perform. 
Whenever  this  is  not  accomplished  by  a 
demurrer,  or  by  a  general  traverse  of  the 
facts  set  forth  in  the  writ,  it  is  generally 
done  by  matters  averred  in  the  return  by 
way  of  confession  and  avoidance."  Com- 
monwealth V.  Allegheny  Co.  Comm'rs,  37 
Pa.  St.  277,  279  (1860). 

If  there  be  no  special  statutory  limita- 
tion, the  application  for  the  writ  may  be 
made  within  the  period  given  by  statute 
for  bringing  ordinary  actions  for  similar 
injuries.  People  v.  Westchester  Co.  Sup., 
12  Barb,  446  ;  Prescott  v.  Gonser,  34  Iowa, 


175  (1872),  The  author  doubts  whether 
the  three  years'  statute  applied  to  the  last 
cited  case.  But  the  writ,  not  being  one  of 
right,  there  is  a  discretion  to  refuse  it  if 
the  applicant  has  been  guilty  of  unreason- 
able laches  and  delay  in  asserting  his 
right.  The  Queen  v.  Halifax  Road  Tre., 
12  Q.  B.  442  ;  Savannah  v.  State,  4  Ga. 
26  ;  Rex  v.  Lancashire,  12  East,  366  ;  Rex 
V.  Stainforth  &  K.  Canal  Co.,  1  M.  &  S. 
32  ;  Regina  v.  Leeds  &  L.  Canal  Co.,  11 
A.  &  E.  316  ;  True  v.  Melvin,  43  N.  H. 
503.  When  there  is  ordinarily  no  discre- 
tion to  refuse  the  writ,  see  infra,  sec.  865. 
There  is  no  limitation  in  Mississippi  which 
cuts  off  a  creditor's  remedy  by  mandamus. 
Klein  v.  Smith  Co.  Sup.,  54  Miss.  254; 
Carroll  v.  Tishamingo  Co.  Bd.  of  Pol., 
28  Miss.  38  ;  Klein  v.  Warren  Co.  Sup., 
61  Miss.  878. 

If  no  just  and  useful  purpose  requires 
the  writ  of  mandamus  to  be  granted,  the 
court  has  discretion  to  refuse  it.  State  v. 
Graves,  19  Md.  351,  374  ;  Williams  v. 
Lincoln  Co.  Comm'i"s,  35  Me,  345  ;  Peo- 
ple V.  Westchester  Co.  Sup.,  15  Barb,  607; 
People  V.  Pratt,  30  Cal.  223.  So  in  a  case 
where  the  substantial  right  claimed  by  the 
relator  is  doubtful.  Life  &  F.  Ins.  Co.  of 
N.  Y.  V.  Wilson's  Heirs,  8  Pet.  291  ;  Peo- 
ple V.  Chicago,  51  111.  17  ;  Stephens's  Nisi 
Prius,  2293  ;  ante,  sec.  830.  Or  is  insig- 
nificant, as  where  only  two  dollars  are  in- 
volved. People  V.  Hatch,  33  111.  9.  It 
seems  that  the  court  has  the  discretion,  if 
a  single  levy  of  tooces  will  be  oppressive, 
not  to  order  all  the  accumulated  past  due 
indebtedness  to  be  collected  in  one  year 
en  masse.  East  St.  Louis  v.  Amy,  120 
U.  S.  600  (1886).  Where  individuals  ap- 
ply for  mandamus  or  quo  warranto,  it  is 
discretionary  to  grant  or  refuse  the  rule. 
Rex  V.  Ward,  L.  R.  8  Q.  B,  210  ;  Rex  v. 
Trevensen,  2  B.  &  A.  479,  Lord  ManspM 
says  :  "  No  precise  rule  can  be  laid  down 
in  these  cases  ;  but  all  the  circumstances 
of  the  case  taken  together  must  guide  the 
discretion  of  the  court."  Rex  v.  Stacey, 
1  D.  &  E.  T.  R.  13. 

"The  granting  of  the  writ  of  manda' 
mus  rests  in  the  sound  judicial  discretion 
of  the  court,  which  has  cautiously  ab- 
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enforcement  of  an  act  of  the  legislature  for  the  public  benefit,  the 
State  or  its  attorney,  in  a  proper  case,  is  entitled  to  the  writ  as  of 
right.*  It  is  sufficient,  we  think,  to  entitle  a  person  to  become  an 
applicant  or  relator  in  such  cases,  that  he  is  interested  as  a  citizen ;  ^ 
but  the  decisions  on  this  point  are  not  entirely  uniform.  The  princi- 
pal reasons  urged  against  the  doctrine  are  that  the  writ  is  prerogative 
in  its  nature,  —  a  reason  which  is  of  no  force  in  this  country,  and  no 


stained,"  says  Gray,  C.  J.,  in  Attorney- 
General  c.  Boston,  123  Mass.  460,  "  from 
laying  down  any  limits  to  the  exercise  of 
this  discretionary  power. "  Commonwealth 
».  Hampden  Co.  Ses,  Jus.,  2  Pick.  (Mass.) 
414,  419;  Strong,  Petitioner,  20  Pick.  484, 
495  ;  Carpenter  v.  Bristol  Co.  Coram' rs, 
21  Pick.  258,  259 ;  St.  Luke's  Church 
Prop.  V.  Slack,  7  Cash.  (Mass.)  226,  239  ; 
American  Ry.  Frog  Co.  v.  Haven,  101 
Mass.  398.  In  Strong's  Case,  Mr.  Justice 
Morton  said  :  "  In  every  well-constituted 
government,  the  highest  judicial  authority 
must  necessarily  have  a  supervisory  power 
over  all  inferior  or  subordinate  tribunals, 
magistrates,  and  all  others  exercising  pub- 
lic authority.  If  they  commit  errors,  it 
will  correct  them.  If  they  refuse  to  per- 
form their  duty,  it  will  compel  them,  —  in 
the  former  case  by  writ  of  error,  in  the 
latter  by  mandamus.  And  generally  in 
all  cases  of  omissions  or  mistakes,  where 
there  is  no  other  adequate  specific  remedy, 
resort  may  be  had  to  this  high  judicial 
writ.  It  not  only  lies  to  ministerial,  but 
to  judicial,  officers.  In  the  former  case  it 
contains  a  mandate  to  do  a  specific  act, 
but  in  the  latter  only  to  adjudicate,  to 
exercise  a  discretion  upon  a  particular 
subject." 

^  Tapping  on  Mandamxts,  54,  56,  288. 
Thus,  where  the  application  is  to  proceed 
to  the  election  of  burgess  in  the  place  of 
one  deceased,  the  motion  is  ex  dehito  jus- 
titia;,  and  there  is  no  discretion  to  refuse 
the  writ.  lb.  ;  State  v.  Hartford  &  X.  H. 
R.  R.  Co.,  29  Conn.  538  ;  People  v.  At- 
torney-General. 22  Barb.  114;  People  v. 
Tracy,  1  Demo  (X.  Y.),  617;  Moses  v. 
Kearney,  31  Ark.  261  (1876). 

2  Pike  Co.  Comm'rs  v.  State,  11  HI. 
202 ;  Ottawa  v.  People,  48  111.  233  ;  Hall 
V.  People,  57  111.  307  (1870);  Glencoe  ». 
People,  78  111.  390  (1875)  :  R'^gina  v. 
Archbp.  of  Cant,,  11  Q.  B.  578 ;  People  v. 


Halsey,  53  Barb.  547  ;  People  v.  Brook- 
lyn, 22  Barb.  404;  Hamilton,  And.,  r. 
State,  3  Ind.  452  ;  People  c.  Collins,  19 
Wend.  56 ;  Moses  on  Mandamus,  197, 
author's  opinion ;  Fuller,  In  re,  25  Ark. 
261  ;  People  v.  San  Francisco,  36  Cal. 
594  ;  State  v.  Marshall  Co.  Judge,  7  Iowa, 
186  ;  Bryan  v.  Cattell,  15  Iowa,  538. 
Compare  Sanger©.  Kennebec  Co.  Comm'rs, 
25  Me.  291  ;  People  r.  Mich.  Univ.  Re- 
gents, 4  Mich.  98  (1856)  ;  People  v. 
Prison  Inspectors,  lb.  187  ;  Bates  v.  Ply- 
mouth, 14  Gray  (Mass.),  163;  Watts  r. 
Carrol  Par.  Pol.  Jury,  11  La.  An.  141  ; 
Cannon  v.  Janvier,  3  Honst.  (Del.)  27  ; 
State  V.  Rahway,  33  N.  J.  L.  110  ;  King 
V.  Severn  &  Wye  Ry.  Co.,  2  B.  &  Aid. 
646  ;  Clarke  v.  Leic.  &  N.  Canal  Co.,  6 
Q.  B.  898 ;  Forster  r.  Forster,  4  B.  &  S. 
187,  199  ;  London  r.  Cox,  L.  R.  2  H.  I.^ 
C.  239,  280  ;  Worthington  v.  Jeffries,  L. 
R.  10  C.  P.  379  ;  Chambers  v.  Green, 
L.  R.  20  Eq.  552  ;  Attorney-General  r, 
Boston,  123  Mass.  460,  479  (1877).  The 
rule  stated  in  the  text  has  the  support  of 
the  judgment  of  the  Supreme  Court  of  the 
United  States.  "There  \s,"  s&ys  Strong, 
J.,  "a  decided  preponderance  of  American 
authority  in  favor  of  the  doctrine  that 
private  persons  may  move  for  a  Tnandamus 
to  enforce  a  public  duty,  not  due  to  the 
government  as  such,  without  the  inter- 
vention of  the  government  law  officer." 
Union  Pac.  R.  R.  Co.  v.  Hall,  91  U.  S. 
343  (1875),  and  cases  cit«d  on  page  355  ; 
s.  c.  4  Dillon,  479  ;  Ptmiphrey  v.  Balti- 
more, 47  Md.  145.  In  the  case  last  cited 
a  mnndamtis  was  sustained,  sued  out  at  the 
instance  of  private  persons,  to  compel  the 
city  of  Baltimore  to  assume  charge  of  a 
bridge  and  maintain  it  as  a  public  high- 
way, in  obedience  to  an  act  of  the  legisla- 
ture, mandatory  in  its  terms,  requiring 
this  duty  of  the  city  corporation. 
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longer  in  England,  —  and  that  it  exposes  a  defendant  to  be  harassed 
with  many  suits.  An  answer  to  the  latter  objection  is  that,  as 
granting  the  writ  is  discretionary  with  the  court,  it  rnay  well  be 
assumed  that  it  will  not  be  unnecessarily  allowed.  Accordingly,  a 
voter  in  a  municipality  may  apply  for  a  mandamus  to  compel  the 
council  to  hold  an  election  to  till  a  vacancy  in  their  body,i  or  to  test 
the  validity  of  an  election.^  In  this  country  the  writ  is  resorted  to 
for  the  enforcement,  in  proper  cases,  of  individual  rights,  or  rights 
of  a  private  nature,  in  the  absence  of  any  other  adequate  legal 
remedy,  and  to  prevent  a  failure  or  defect  of  justice ;  and,  in  such 
cases,  the  party  really  or  beneficially  interested  in  the  performance 
of  the  legal  duty  which  the  defendant  neglects  or  refuses  to  perform 
may  apply  for  the  writ.^ 


1  State  V.  Kahway,  33  N.  J.  L.  110 
(1868)  ;  People  v.  Brooklyn  Council,  77 
N.  Y.  503. 

2  State  V.  Marshall  Co.  Judge,  7  Iowa, 
186  ;  State  v.  Bailey,  Ih.  390. 

In  Kansas  a  private  citizen  cannot  com- 
pel the  performance  of  a  purely  public 
duty  by  mandamus;  the  proper  public 
officer  must  move.  Bobbett  v.  Dresher, 
10  Kan.  9  (1872)  ;  Wyandotte  &  K.  C. 
Br.  Co.  V.  Wyandotte  Co.  Comm'rs,  10 
Kan.  331.  So  elsewhere.  Graves  v.  Cole, 
3  Dak.  301  ;  State  v.  Ware,  13  Oreg.  380. 

8  Commonwealth  v.  Allegheny  Co. 
Comm'rs,  37  Pa.  St.  277,  279  (1860)  ; 
Bryan  v.  Cattell,  15  Iowa,  538,  -per  Wright, 
J.  ;  Ottawa  v.  People,  48  111.  233  (1868) ; 
Maddox  v.  Graham  (right  of  municipal 
creditors),  2  Met.  (Ky.)  56  (1859)  ;  Peo- 
ple V.  Pacheco,  St.  Treas.,  29  Cal.  210  ; 
Marbury  v.  Madison,  Sec.  State,  1  Cranch, 
137  ;  Kendall,  Postm.  Gen.,  v.  Stokes,  3 
How.  ( U.  S. )  87.  As  to  the  rights  of  tax- 
payers, post,  chap.  xxii.  See  Piex  v.  Frost, 
8  A.  &  E.  822,  for  a  case  in  which  an  in- 
dividual having  a  remote  interest  in  cor- 
poration funds  was  held  not  entitled  to  the 
writ.     Ante,  sec.  266,  note. 

Who  may  be  a  relator.  The  inhabitants 
of  a  county  who  are  put  to  inconvenience 
in  reaching  the  court-house  have  such  an 
interest  in  the  erection  of  a  new  one  in  the 
new  county  site  as  will  authorize  them,  as 
relators,  to  sue  out  a  mandamus  to  the 
proper  authorities  or  officers  to  proceed  to 
the  construction  of  the  new  court-house, 
as  provided  by  law,  and  to  levy  taxes  pur- 
suant to  the  requirements  of  the  statute. 


Watts  V.  Carrol  Par.  Pol.  Jury,  11  La. 
An.  141  (1856)  ;  supra,  sec.  835  ;  Union 
Pac.  R.  R.  Co.  V.  Hall,  91  U.  S.  343 
(1875);  s.  c.  3  Dillon,  515;  4  Dillon, 
479,  and  cases  ;  Graves  v.  Cole,  3  Dak. 
301  ;  Stater.  Ware,  13  Oreg.  380;  2  Mora- 
wetz  on  Corp.,  sec.  1132,  and  cases  ;  High 
on  Extraordinary  Remedies,  sees.  431- 
433. 

Under  a  provision  in  the  Ohio  code 
(sec.  570)  that  the  writ  "  may  issue  on 
the  information  of  the  party  beneficially 
interested,"  the  writ  may  properly  issue, 
and  the  proceedings  be  conducted  in  the 
name  of  the  State,  on  the  relation  of  the 
party  interested.  State,  ex  rel.,  &c.,  v. 
Perry  Co.  Comm'rs,  5  Ohio  St.  497  (1856); 
State  V.  Zauesville.  &  M.  Turnp.  Co.,  16 
Ohio  St.  308,  construing  the  phrase 
"beneficially  interested." 

In  Iowa,  by  statute,  the  writ  and  pro- 
ceeding are  in  the  name  of  the  State  if  a 
public  interest  be  involved,  and  of  the 
relator  if  only  a  private  interest  is  con- 
cerned. Revision  of  1860,  sec.  3761  ; 
State  V.  Davis  Co.  Judge,  2  Iowa,  280  ; 
State  V.  Bailey,  7  Iowa,  390.  And  in  a 
matter  of  public  right  any  citizen  may  be 
the  relator  in  an  application  for  a  manda- 
mus.  State  v.  Marshall  Co.  Judge,  7 
Iowa,  186. 

In  Connecticut,  private  -parties  cannot 
have  mandamus  to  call  public  meeting. 
Lj'on  V.  Rice,  41  Conn.  245  (1874). 

In  California,  a  private  party  applying 
for  a  writ  of  mandamus  must  have  an  in- 
terest in  the  subject-matter  of  the  action 
which  is  distinguished  from  the  mass  ot 
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§  866  (696).  Demand  and  RefusaL  —  When  the  writ  IS  sought  to 
enforce  individual  rights,  the  affidavits  must  show  in  the  applicant 
or  relator  &  prima  facie  case,  and  that  he  has  complied  with  every 
requisite,  to  perfect  his  right  to  this  remedy.  Thus,  as  it  is,  in  gen- 
eral, necessary  that  the  defendant  should  have  been  requested  to  do 
that  of  which  performance  is  sought  by  means  of  the  writ  (the  ob- 
ject being  that  he  shall  have  the  option  to  do  or  to  refuse  that 
which  is  demanded),  the  affidavits  must  show  the  demand  and  the 
neglect  or  refusal,  or  circumstances,  such  as  unreasonable  delay  or 
neglect  to  discharge  a  public  duty,  which  clearly  evince  an  intention 
not  to  do  the  act  required.* 


the  community.     Linden  v.  Alameda  Co. 
Sup.,  45  Cal.  6  (1875). 

An  act  of  the  legislature  specially  com- 
manded the  town  council  to  open  a  certain 
alley,  and  it  was  held  that  the  incidental 
advantages  which  a  certain  person  would 
derive  from  the  opening  of  the  alley,  by 
reason  of  the  location  of  his  property,  did 
not  entitle  him  to  a  mandamus  to  compel 
the  performance  of  the  duty  enjoined  by 
the  act,  the  relator's  right  being  regarded 
as  one  held  in  common  with  other  inhab- 
itants of  the  place.  Heffner  v.  Common- 
wealth, 28  Pa.  St.  108  (1857).  Contra, 
Hall  V.  People,  57  111.  307  (1870) ;  and 
see  chap,  xviii.  on  Streets,  anie.  So  where 
an  obstruction  to  a  sidewalk  is  no  more  in- 
jurious to  the  relators  than  to  others,  and 
where  there  is  a  remedy  by  indictment,  it 
was  held  that  mandamus  was  not  the 
proper  remedy  to  compel  the  city  council 
to  open  streets  and  to  remove  encroach- 
ments thereon.  Reading  v.  Common- 
wealth, 11  Pa.  St.  196  (1849)  ;  anU,  sees. 
660,  661,  836. 

Canal  appraisers,  appointed  by  the 
State  to  appraise  damages,  and  who,  in  a 
case  within  the  statute,  refuse  to  act,  may 
be  compelled  to  proceed  by  mandamus, 
and  estimate  the  relator's  damage,  and 
pay  the  same.  Jennings,  In  re,  6  Cow. 
(N.  Y. )  518  (case  growing  out  of  the  con- 
struction of  Erie  Canal)  ;  People  v.  Sey- 
mour, 6  Cow.  579  ;  Rogers,  In  re,  7  Cow. 
526  (1827). 

Where  a  work  of  public  necessity  is 
done  under  an  invalid  contract  and  the 
legislature  makes  an  appropriation  to  pay 
for  it  by  a  valid  art,  a  disbursing  officer 
cannot  refuse  to  make  payment  on  the 


ground  of  the  invalidity  of  the  contract. 
People  V.  Schuyler,  79  N.  Y.  189  (1879). 

1  State  V.  Rahway,  33  N.  J.  L.  110 
(1868)  ;  State  v.  Jersey  City,  38  N.  J.  L. 
259  ;  Tapping  on  Mandamus,  283  ;  Willc. 
357,  pi.  44 ;  State  v.  Lehre,  7  Rich.  (S.  C. ) 
234,  322 ;  Commonwealth  v.  Allegheny 
Co.  Comm'rs,  37  Pa.  St.  237  (1860)  ; 
Angell  &  Ames,  sec  707,  and  cases  cited  ; 
Commonwealth  v.  Allegheny  Co.  Comm'rs, 
37  Pa.  St  277,  291  {\m(i),'per  TJiompsan, 
J.  ;  People  r.  Whittemore,  State  Treas., 
4  ilich.  27  ;  Stephens's  Nisi  Prius,  2292, 
2318,  2319  ;  Maddox  v.  Graham,  2  Met. 
(Ky.)  56,  70  (1859);  Alexander  v.  Mc- 
Dowell, 67  N.  C.  330  (1872).  The  objec- 
tion, as  to  the  neglect  of  a  demand  or  the 
absence  of  a  refusal,  should,  in  order  to 
prevent  a  waste  of  time,  be  made  in  the 
first  instance,  viz.,  in  showing  cause  against 
the  rule  for  the  writ,  and  may  come  too 
late  after  the  merits  of  the  case  have  been 
discussed.  Chicago  r.  Sansum,  87  111. 
182. 

A  mandamus  is  never  granted  on  facts 
merely  raising  a  presumption  that  the  re- 
spondents will  refuse  to  perform  their  duty 
when  the  proper  time  arrives.  State  r. 
York  Co.  Sch.  Dist.,  8  Neb.  92  ;  State  v. 
Ramsey,  lb.  286.  It  will  only  issue  upon 
an  affidavit  setting  forth  the  facts  ;  a  veri- 
fication on  informarion  and  belief  merely, 
where  the  defendants  did  not  appear,  was 
held  to  be  insufficient.  State  v.  Clay  Co. 
Sch.  Dist.,  8  Neb.  98. 

Further,  as  to  demand  and  refusal,  and 
when  necessary.  Tapping,  285,  286  ;  Rex 
V.  Brecknock  &  A.  Canal  Co.,  3  A.  &  E. 
217  ;  lb.  477  ;  Regina  v.  Bristol  &  E.  Ry. 
Co.,  4  Q.  B.   162  ;  3  G.  &  D.  384.     But 
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§  867.  Formal  Demand  not  always  necessary.  —  There  may  be 
such  an  unequivocal  manifestation  of  a  settled  purpose  and  deter- 
mination not  to  perform  a  definite  public  duty  as  not  only  to  dispense 
with  a  formal  demand,  but  to  justify  the  court  in  avmrding  the  v:rit 
hefore  the  evil  is  done,  or  the  dereliction  of  duty  has  actually  oc- 
curred. Thus,  where  the  city  council  in  violation  of  statute  ordered 
that  a  ferry  should  be  run  on  and  after  a  certain  fixed  future  day  free 
of  tolls,  it  was  held,  upon  a  full  review  of  the  cases,  that  the  court 
might,  before  the  day  thus  fixed  had  arrived  and  without  a  formal 
demand,  award  a  writ  of  mandamus  to  the  city  council  command- 
ing them  to  continue  to  collect  the  required  tolls.^ 


an  objection  for  want  of  demand  may  come 
too  late  after  the  merits  of  the  case  have 
been  heard.  Tapping,  287 ;  approved. 
State  V.  Lehre,  7  Rich.  322 ;  Queen  r. 
Eastern  Counties  Ry.  Co.,  10  A.  &  E.  531. 
The  board  of  supervisors  of  a  county  were 
directed  by  statute  to  meet  at  a  specified 
place  and  time,  and  then  and  there  sub- 
scribe a  specified  sum  to  the  stock  of  a 
railroad  company,  and  it  was  held  that  the 
company  must  tender  its  books  to  the  of- 
ficers of  the  county  and  demand  the  sub- 
scription, before  it  could  apply  for  a 
mandamus  to  compel  the  county  to  sub- 
scribe. Oroville  &  V.  R.  R.  Co.  v.  Plumas 
Co.  Sup.,  37  Cal.  354  (1869).  The  Su- 
preme Court  of  Kansas  has  held  that  the 
vote  of  the  people  of  a  county  to  subscribe 
for  the  stock  of  a  railroad  company  and  to 
issue  its  bonds  does  not  create  a  contract  be- 
tween the  county  and  the  company,  even 
though  such  vote  was  upon  conditions  which 
the  company  subsequently  performed  ;  and 
the  court  refused  on  mandamus  to  compel 
the  subscription.  Union  Pac.  R.  R.  Co. 
V.  Davis  Co.  Comm'rs,  6  Kan.  256  (1870). 
See  State  v.  Saline  Co.  Court,  45  Mo.  242  ; 
ajite,  sec.  70.  No  demand  to  levy  a  tax 
was  considered  necessary  where  the  duty 
was  imperative.  Columbia  Co.  Comm'rs 
V.  King,  Treas.,  13  Fla.  451  ;  infra,  sec. 
867,  and  note. 

1  Attorney-General  v.  Boston,  123  Mass. 
460  (1877).  The  following  is  extracted 
from  the  instructive  judgment  in  the  case 
last  cited,  delivered  by  Chief  Justice  Gray 
in  support  of  the  propositions  contained 
in  the  text :  — 

*'  Applications  for  writs  of  mandamics 
being  addressed  to  the  sound  judicial  dis- 


cretion of  the  court,  the  circumstances  of 
each  case  must  be  considered  in  deter- 
mining whether  a  writ  of  mandamus  shall 
be  granted  [ante,  sec.  864,  note]  ;  and  the 
court  will  not  grant  the  writ,  unless  satis- 
fied that  it  is  necessary  to  do  so  in  order 
to  secure  the  execution  of  the  laws.  But 
when  the  person  or  corporation  against 
whom  the  writ  is  demanded  has  clearly 
manifested  a  determination  to  disobey 
the  laws,  the  court  is  not  obliged  to  wait 
until  the  evil  is  done  before  issuing  the 
Avrit.  It  is  said  in  Tapping  on  Mandamus, 
10,  that  'a  mandamus  will  not  be  granted 
in  anticipation  of  a  defect  of  duty  or  error 
of  conduct.'  But  the  only  reference  of 
the  learned  author  in  support  of  this 
proposition  is  to  Blackborough  t.  Davis, 
1  P.  Wms.  48  ;  and  an  examination  of 
that  case  shows  that  the  passage  referred 
to  was  but  a  remark  of  counsel,  not  as- 
sented to  or  acted  upon  by  the  court. 
Nor  does  the  Queen  v.  Kendall,  1  Q.  B. 
366,  386,  note,  s.  c.  4  Per.  &  Dav.  603, 
606,  support  the  proposition  in  Tapping. 
The  passage  in  High  on  Extraordinary 
Remedies,  sec.  12,  substantially  accords 
with  the  statement  of  Tapping,  above 
quoted.  But  the  only  cases  there  referred 
to  are  from  Maryland,  Kansas,  and 
Louisiana.,  and  diff'er  so  widely  from  the 
case  before  us  that  we  need  not  consider 
whether  they  were  well  decided.  In  the 
cases  in  Maryland  and  in  Kansas,  the 
only  day  when  the  respondents  could  by 
law  act  upon  the  subject  in  question,  had 
either  passed  or  had  not  arrived  when  the 
writ  of  mandamus  was  applied  for.  Com- 
missioners of  Schools  V.  County  Comm'rs, 
20  Md.  449  ;  State  v.  State  Canvassers,  8 
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§  868  (697).  Rule  to  show  Cause  ;  Alternative  "Writ.  —  If  the  affi- 
davits, information,  or  petition  under  oath  show  the  case  to  be  one 
in  which  the  writ  lies,  and  make  out  2^  prima  facie  case  for  the  ap- 
plicant, a  mile  is  granted  upon  the  defendants,  that  is,  to  the  persons 
to  whom  the  writ  is  to  be  directed,  to  appear  and  show  cause  why  the 
icrit  shall  not  issue.  In  the  practice  in  this  country  the  rule  nisi,  or 
notice,  is  often  dispensed  with,  and  an  alternative  writ  granted  ex 
parte  in  the  first  instance.^     If,  upon  the  rule  nisi,  or  notice,  the 


Kan.  88.  The  cases  in  Louisiana  were 
attempts  by  a  creditor  of  a  municipal  cor- 
poration, or  of  the  State,  to  secure  a  pri- 
ority by  writ  of  mandamus  to  its  treas- 
urer to  pay  the  debt  of  the  petitioner ; 
and  the  writ  was  refused,  in  the  one  case, 
because  it  appeared  by  the  record  that  the 
proceedings  were  fictitious  and  collusive, 
and,  in  the  other,  because  the  treasurer 
had  not  received  the  money,  and  could 
not  therefore  be  in  fault  in  not  paying  it. 
State  V.  Burbank,  22  La.  An.  298  ;  State 
V.  Dubiiclet,  24  La.  An.  16.  .  .  .  In 
Webb  I'.  Heme  Bay  Comm'rs,  L.  R.  5  Q. 
B.  C.  642,  commissioners  were  incorpor- 
ated by  Act  of  Parliament  for  the  purpose 
of  improving  a  town,  and  were  empow- 
ered to  levy  rates,  to  borrow  money,  and 
to  issue  debentures.  A  holder  of  such 
debentures  moved  for  a  mandamus  to 
compel  the  commissioners  to  apply  their 
funds  in  payment  of  the  interest  thereon. 
It  Was  objected  that  rates  might  not  be 
levied,  and  that  the  form  of  the  manda- 
mus should  have  been  to  levy  rates  out 
of  which  to  pay  the  interest  on  the 
debentures.  But  the  court  held  that 
the  manadmus  should  issue  as  prayed 
for,  and  said  that  if  the  commissioners 
should  not  levy  rates,  the  petitioner  would 
be  entitled  to  another  mandamus  to  com- 
pel them  to  do  so."  See,  also,  Famsworth 
V.  Boston,  121  Mass.  173. 

Answering  the  objection  of  the  vjant  of 
a  demand  the  learned  and  eminent  Chief 
Justice  continues  :  — 

"It  is  argued  that  it  does  not  appear 
that  the  city  has  been  requested  and  has 
refused  to  do  the  act  sought  to  be  en- 
forced, and  that  therefore  the  writ  of  rnan- 
damus  should  not  be  issued.  But,  as 
Lord  Denman  observed,  it  is  not  neces- 
sary that  the  word  '  refused '  or  any 
equivalent  to  it    should  be    used,   'but 


there  should  be  enough  to  show  that  the 
party  withholds  compliance,  and  deliber- 
ately determines  not  to  do  what  is  re- 
quired.' The  King  r.  Brecknock  &  A. 
Canal  Co.,  3  A.  &  E.  217,  222  ;  s.  c.  4 
Isev.  &  Man.  871.  See,  also.  The  King 
r.  Lord  of  Milverton,  above  cited ;  The 
King  V.  East  India  Co.,  4  B.  &  Ad.  530  ; 
The  King  v.  Archd.  of  Middlesex,  3  A.  & 
E.  615  ;  s.  c.  5  Xev.  &  Man.  494  ;  The 
Queen  v.  St.  Margaret's  Vestry,  8  A.  &  K 
889 ;  s.  c.  1  Per.  &  Dav.  116  ;"  Maddox  v. 
Graham,  2  Met.  (Ky.)  56.  As  a  general 
rule,  indeed,  there  must  have  been  an  ex- 
press demand  of  that  which  the  party 
moving  for  the  writ  desires  to  enforce. 
Tapping  on  Mandamus,  283,  284  ;  United 
States  V.  Boutwell,  17  Wall.  604,  607. 
But  where  a  municipal  corporation  or 
board  has  distinctly  manifested  its  inten- 
tion not  to  perform  a  definite  public  duty, 
clearly  required  of  it  by  law,  no  demand 
is  necessary  before  applying  for  the  writ. 
Commonwealth  v.  Allegheny  Co.  Comm'rs, 
37  Pa.  St.  237  ;  State  r.  Rahway  Council, 
83  N.  J.  L.  110.  In  the  present  case,  the 
city  of  Boston,  after  purchasing  the  ferry, 
and  running  it  as  a  toll  ferry  according  to 
law  for  seven  years,  has  then,  by  [an  un- 
authorized] vote  of  both  branches  of  the 
city  council,  ordered  that  on  the  first  day 
of  January  next  the  tolls  on  the  ferries  shall 
be  abolished  and  the  ferries  run  free  to  the 
public  travel.  This  order,  unless  controlled 
by  the  process  of  this  court,  will  go  into 
operation  without  further  action  on  the 
part  of  the  city,  and  shows  such  a  deliberate 
assertion  of  an  authority  not  conferred  by 
law,  and  determination  not  to  j)€rform  the 
duties  required  of  the  city  by  the  statutes 
of  the  commonwealth,  as  to  make  a  peculiar- 
ly strong  case  for  issuing  a  writ  of  manda- 
mus." Attorney-General  v.  Boston,  supra. 
1  State  V.  Fairchild,  22  Wis.  110  (1867)j 
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defendant  does  what  is  sought,  the  rule  will  be  discharged.  The 
defendant  may  show  for  cause,  by  affidavits,  that  the  case  is  not  one 
in  which  the  writ  lies,  that  there  is  a  specific  or  other  adequate  legal 
remedy,  or  that  the  relator  or  applicant  has  no  title  or  right  to  the 
writ,  or  that  by  his  neglect  or  misconduct  he  is  not  entitled  to  the 
benefit  of  the  remedy  or  the  assistance  of  the  court.  If  after  the  de- 
fendant has  shown  cause  there  remains  a  reasonable  ground  of  right 
in  the  applicant,  the  rule  for  a  mandamus  will  be  made  absolute, 
and  an  alternative  writ  will  issue,  which  must  substantially  follow, 
and  not  materially  vary  from,  the  afi&davits,  petition,  or  rule  upon 
which  it  is  founded.^ 

Form,  Direction,  and  Service  of  the  Writ. 

§  869  (698).  Form  and  Requisites  of  the  Writ.  —  The  writ  of 
mandamus  has  the  usual  formalities  of  other  writs,  but  no  precise 
formula  is  necessary  in  the  language  to  be  employed  in  framing  it. 
It  must  show  with  certainty  the  duty  to  be  performed,  and  com- 
mand those  to  whom  it  is  directed  to  perform  some  specific  and 
definite  act  or  acts.  It  must  follow  the  rule,  or  affidavits,  or  infor- 
mation upon  which  it  is  founded,  must  be  properly  directed,  must 
bear  teste  in  term  time,  and,  under  the  practice  at  common  law,  it 
must  be  tested  on  the  very  day  on  which  the  rule  for  the  writ  is 
made  absolute.^ 


State  V.  Lean,  9  Wis.  279  ;  Chance  v.  Tem- 
ple, 1  Iowa,  ]79. 

1  3  Black.  Com.  110,  111  ;  Willc.  387. 

'^  Commonwealth  v.  Pittsburgh,  34  Pa, 
St.  496  (1859)  ;  Rex  v.  Dublin,  1  Stra. 
540  ;  Selwin's  Nisi  Prius,  1061  ;  Ster- 
ling's Case,  1  Sid.  340 ;  Rex  v.  Willis,  7 
Mod.  262  ;  Rex  v.  Kingston,  8  Mod.  210  ; 
8.  c.  11  Mod.  382  ;  s.  c.  1  Stra.  578 ;  Rex 
V.  Wildman,  2  Stra.  880  ;  Willc.  387  ; 
Reg.  V.  Conyers  (teste),  8  Q.  B.  981  ;  Ste- 
phens's Nisi  Prius,  2321  ;  Chance  v.  Tem- 
ple, 1  Iowa,  179,  where  the  practice  is 
fully  stated  by  Isbell,  J'.  ;  Price  v.  Hamed, 
1  Iowa,  473. 

The  duty  required  must  be  spedficxilly 
stated,  and  not  in  the  altematiiK,  as  that  a 
municipal  corporation  pay  a  judgment,  or 
issue  its  bonds  in  payment,  or  levy  a  tax 
to  pay  it.  State  v.  Milwaukee,  22  Wis. 
397  ;  Rex  v.  Kingston,  supra;  Tapping, 
327.  A  writ  commanding  the  trustees  of 
a  town  to  pay  the  relator  warrants,  and  in 
case  there   should  be  no  money  in  the 


treasury,  then  to  levy  a  tax  to  pay  the 
same,  was  held  bad,  because  in  the  alter- 
native, and  as  commanding  distinct  acts. 
State  V.  Pacific  T.  Trs.,  61  Mo.  155  (1875); 
qucere.  Why  is  such  a  command  uncer- 
tain ?  In  Regina  v.  St.  Margaret's,  1  P. 
&  D.  116  ;  8  Ad.  &  E.  889,  it  was  held 
to  be  no  ground  of  objection  to  a  com- 
mand in  the  alternative  to  do  one  of  three 
things,  if  the  duty  enjoined  by  Act  of  Par- 
liament forms  one  of  them,  and  there  has 
been  a  general  refusal.  Queen  v.  South- 
eastern Ry.  Co.,  4  H.  L.  Cas.  471.  The 
command  must  be  to  perform  the  act,  and 
not  to  command  others  to  perform  it.  Rex 
V.  Derby,  2  Salk.  436. 

When  there  is  no  rule  of  law  or  rule  of 
court  controlling  it,  the  writ  may  be  made 
returnable  at  the  same  term  it  is  issued,  or 
at  the  next  term,  in  the  discretion  of  the 
court.  Harwood  v.  Marshall,  10  Md.  451 ; 
Fitzhugh  V.  Custer,  4  Tex.  391  ;  State  v. 
Jones,  1  Ired.  L.  (N.  C.)  129. 
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§  870  (699).  "Writ,  how  directed.  —  The  direction  of  the  larit  is 
oue  of  the  most  material  portions  of  it.  It  must  be  directed  to  the 
persons  or  officers,  or  to  the  corporate  body  legally  bound  to  execute 
it,  and  it  should  be  directed  to  such  only.  The  common-law  conse- 
quence of  a  failure  to  observe  this  mle  is,  that  the  writ  may  be 
either  superseded  or  quashed.  If  a  joint  act  is  to  be  performed  by 
two  or  more,  the  writ  must  be  directed  to  all,  though  only  a  portion 
have  refused  to  do  the  act,  and  the  rest  are  willing. ^  There  may  be 
a  single  loHt  to  all  of  the  officers  concerned  in  the  separate,  but  con- 
nected steps  relating  to  the  ultimate  duty  commanded.^  The  writ, 
when  directed  to  a  corporate  body,  should  state  the  title  of  the  corpora- 
tion with  accuracy,  using  the  name  prescribed  by  charter  or  statute ; 
if  there  be  none  such,  and  a  name  has  been  acquired  by  reputation, 
the  writ  may  be  directed  accordingly.^  The  effect  of  misnaming 
the  corporate  body  is  that  the  writ  will  be  quashed,  unless  by  the 
law,  or  the  practice  of  the  particular  State,  it  may  be  amended.* 


^  Tapping  on  Mandamus,  310,  where 
an  alphabetical  series  of  the  usual  direc- 
tions of  the  writ  in  England  is  given. 
People  V.  Yates,  40  111.  126  ;  State  v. 
Jones,  1  Ired.  L.  (N.  C.)  129;  Rex  v. 
Hereford,  2  Salk.  701  ;  BuUer  Nisi  Prius, 
204  ;  People  v.  Hayt,  66  X.  Y.  606. 

2  Labette  Co.  Coram' rs  v.  ^lonlton, 
112  U.  S.  217  ;  noted  infra,  sec.  872,  and 
note. 

^  Ante,  sees.  177,  178  ;  Rex  v.  Smith, 
2  M.  k  S.  598  ;  Estwick  v.  London,  Sty. 
43,  ^2 ;  Carpenter's  C;ise,  Raym.  439 ; 
Tapping,  314  ;  Taveuer's  Case,  Raym.  446. 

*  Davenport  v.  Lord,  9  Wall.  409 
(1869)  ;  Tapping  on  Mandamus,  314. 

Amendments.  In  England  the  statute 
of  9  Anne,  chap.  xx.  sec.  7,  extended  the 
statutes  of  jeofails  "to  all  writs  of  man- 
damns  and  informations  ic  the  nature  of 
qtio  warranto,  and  all  the  proceedings 
thereon  for  any  of  the  matters  in  this  act 
mentioned."  As  to  the  extent  of  the  right 
in  England  to  amend  the  writ,  and  the 
return.  Willc.  433-437  ;  Regina  v.  Con- 
yers,  8  Q.  B.  981  ;  Commonwealth  v. 
Pittsburgh,  34  Pa.  St.  496.  515.  In  this 
last  case  Strong,  J.,  remarks  :  "  Formerly, 
when  the  doctrine  of  amendments  remained 
as  at  common  law,  the  court  would  not 
allow  the  writ  of  mandamus  to  be  amended 
after  return  filed  ;  but,  as  is  said  by  Tap- 
ping, p.  334,  the  strict  rule  of  the  common 
law  has  been,  of  late  years,  altogether  de- 


parted from,  the  principle  as  to  amend- 
ment which  now  obtains  being  that  it 
shall  be  allowed  in  all  cases  when  such  a 
course  will  promote  justice.  Thus,  in  a 
late  case,  the  court  ordered  the  writ  to  be 
amended  during  an  argument,  in  order 
that  such  argument  might  proceed  inde- 
pendently of  such  objection.  Reg.  v.  New- 
bury, 1  Q.  B.  759."  Amendments  in  form 
and  substance  may  be  made  at  any  stage 
when  justice  will  be  thereby  promoted. 
United  States  r.  Union  Pac.  R.  R.  Co.,  4 
Dillon,  479  (1875)  ;  and  in  this  case  the 
alternative  writ  was  amended  by  striking 
out  part  of  its  mandate.  lb.  ;  s.  c.  91 
U.  S.  343  ;  High  on  Extr.  Rem.  519  ; 
s.  p.  State  V.  State  Bd.  of  Canv.,  13  Fla. 
55  (1869).  As  to  amendment  of  the /)cr- 
emptory  writ.  Infra,  sec  879,  and  cases 
cited. 

Further  as  to  amendments.  Willc.  433; 
Stephens's  Nisi  Prius,  2324 ;  .Tohnes  v. 
State  Auditor,  4  Ohio  St.  493  ;  Powsheik 
Co.  Sup.  r.  Durant,  9  Wall.  736  (1869)  ; 
State  V.  :Milwaukee,  22  Wis.  397  ;  Lyons 
Highway  Comm'rs  v.  People,  38  HI.  347  ; 
State  V.  El  wood,  II  Wis.  17  ;  State  v. 
Hastings,  10  Wis.  518  ;  Springfield  v. 
Hampden,  10  Pick.  (Mass.)  59.  Writ 
and  information  amendable.  State  v.  Bai- 
ley, Chickasaw  Co.  Judge,  7  Iowa,  390 ; 
Chance  v.  Temple,  1  Iowa,  179  ;  State  v. 
Keokuk,  18  Iowa,  388  ;  State  v.  Johnson 
Co.  Judge,  12  Iowa,  237 ;  Regina  r.  Con- 


1064 


MUNICIPAL  CORPORATIONS. 


§871 


But  in  some  cases,  there  is  an  option  to  direct  the  writ  either  to 
that  part  of  the  corporation  which  alone  has  the  power  to  execute 
it  and  on  which  alone  the  particular  duty  rests,  or  to  the  whole  cor- 
poration by  its  corporate  name  or  title.^ 

§  871  (700).  Direction  of  V7rit ;  English  Cases. — We  have  here- 
tofore pointed  out  the  difference  between  an  old  English  municipal 
corporation,  consisting  of  integral  parts  or  different  classes,  and 
American  municipal  corporation s,^  and  this  distinction  is  to  be  re- 
garded in  the  application  of  the  decisions  of  the  English  courts  re- 
specting the  direction  of  writs  of  mandamus.  In  England,  if  the 
act  commanded  must  be  done  by  the  whole  corporation,  the  writ 
should  be  directed  to  the  corporation  in  its  corporate  name,  and  not 
by  an  enumeration  of  the  classes  which  compose  the  corporation,  nor 
should  it  be  directed  to  all  the  members  as  individuals.  Thus,  if 
the  corporation  be  styled  "  Mayor  and  Commonalty,"  but  consists 
of  mayor,  aldermen,  and  burgesses,  the  writ  must  be  directed  to  the 
"  Mayor  and  Commonalty  "  (that  being  the  corporate  name),  and  it 
must  be  so  directed,  although  the  mayor,  who  is  an  integral  part  of 
the  corporation,  be  dead.^     Our  municipal  corporations  do  not  con- 


yers,  8  Q.  B.  981.  A  peremptory  writ  of 
mandamus  held  not  annMidable  ;  its  man- 
date must  corresjiond  with  that  of  the 
alternative  writ,  and  if  that  be  defective, 
or  claim  too  much,  it  may  be  amended. 
Columbia  Co.  Comm'rs  v.  King,  13  Fla. 
451  (1870);  see  infra,  sec.  879. 

If  it  appears  to  the  court  that  the  re- 
lator is  entitled  to  a  mandam.us  the  writ 
will  not  be  quashed  because  the  petition 
or  suggestion  or  affidavits  do  not  state  that 
the  relator  is  without  other  adequate  rem- 
edy.    People  V.  Hilliard,  29  111.  413. 

^  Tapping  on  Mandamus,  315,  317. 
The  author  here  refers  to  the  English  cases 
under  the  old  corporations  on  this  subject, 
and  observes  that  "  the  result  of  the  above 
cases,  therefore,  is,  that  if  the  ivrit  be 
directed  neither  to  the  corporation  by  its 
corporate  name,  nor  to  those  who  should 
execute  it  by  their  proper  descriptions 
[but  '  in  terms  extends  the  descriptions 
beyond  the  part  legally  liable  to  execute 
the  writ '],  it  is  clearly  bad,  and  is  liable 
either  to  be  superseded  or  quashed."  lb. 
317  ;  Rex  V.  Smith,  2  M.  &  S.  598  ;  Rex 
V.  Abington,  2  Salk.  700  ;  Rex  v.  Nor- 
wich, 1  Stra.  55  ;  Pees  v.  Leeds,  lb.  640. 
••The  writ,"  says  Mr.  Willcock  (Corp. 


389,  pis.  135,  137),  "  maybe  directed  in 
the  corporate  name,  although  the  act  com- 
manded is  to  be  done  by  a  select  body, 
without  the  interference  of  the  rest,  for 
their  act  in  such  capacity  is  the  act  of  the 
corporation  ;  yet,  where  the  act  is  to  be 
done  by  a  select  body  alone,  the  writ  may 
be  directed  to  them  alone  in  their  name  as 
a  select  body." 

"  If  the  writ  is  directed  to  the  corpora- 
tion, it  has  been  held  good.  But  if  it  be 
directed  to  those  who,  by  the  constitution 
of  the  corporation,  ought  to  do  the  act, 
without  doubt  it  is  good  also."  Per  ffolt, 
C.  J.,  Rexv.  Abingdon,  1  Ld.  Raym.  560. 
See,  also,  s.  c.  2  Salk.  700;  Rex  v.  Ox- 
ford, 6  Ad.  &  E.  349  ;  Rex  v.  Hereford,  1 
Ld.  Raym.  559  ;  Regina  v.  Ledgard,  1 
Ad.  &  E.  (n.  s.)  616  5  Regina  17.  Stamford, 
lb.  433. 

'•*  Ante,  chap,  iii, 

3  Rex  V.  Smith,  2  M.  &  S.  598  ;  Rex  v. 
Abingdon,  1  Ld.  Raym.  560  ;  Rex  v.  Ply- 
mouth, 1  Barnard.  81  ;  Rex  v.  Cambridge, 
4  Burr.  2011.  Under  the  Municipal  Cor- 
porations Act,  5  and  6  Wm.  IV.  chap. 
Ixxvi.,  ante,  sec.  16,  "The  corporation," 
says  Mr.  Grant,  "  acts  by  the  agency  of 
the  council,  and,  therefore,  the  acts  of  the 
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sist  of  integral  parts  and  distinct  classes,  but  usually  have  a  specific 
name,  and  their  legislative  powers  are  exercised  by  a  council  These 
circumstances  influence  the  direction  of  the  writ,  for,  as  we  shall 
presently  see,  the  writ,  in  all  cases  where  the  duty  to  be  performed 
rests  upon  the  council,  may,  in  the  absence  of  statutory  regulation,  be 
directed  to  the  corporation  by  its  corpomte  name,  or  to  the  officers 
composing  the  council  in  their  official  capacity. 

§  872  (701).  American  Rule.  —  In  this  coufUry  the  ancient  strict- 
ness in  respect  to  the  direction  of  the  writ  is  somewhat  modified 
by  judicial  decision  and  statutory  enactment.  Where  there  is  a 
duty  resting  on  the  corporation  to  levy  taxes  for  the  benefit  of  its 
creditors,  the  writ  may  be  directed  to  the  individuals,  in  their 
official  capacity,  composing  the  council  or  other  body,  whose  duty 
it  is  to  make  the  levy  and  who  have  the  power  to  execute  the 
writ ;  and  in  such  a  case,  the  writ  may,  we  think,  be  properly 
directed  to  the  corporation  by  its  corporate  name,  and  be  served 
upon  the  officers  thereof  who  have  the  power,  and  whose  duty  it  is, 
to  execute  it.^    A  single  writ  directed  to  all  the  officers  concerned 


council  are  the  acts  of  the  corporation. 
Hence,  a  mandamus  ought  to  be  directed 
to  the  corporation  by  their  corporate  name, 
though  the  thing  in  it  required  to  be  done 
is,  by  the  statute,  to  be  done  by  the  coun- 
cil." Grant  on  Corp.  355,  note,  citing 
Rex  V.  Oxford,  6  Ad.  &  E.  349  ;  Rex  ». 
Gloucester,  3  Bulst.  190  ;  Rex  v.  Abing- 
don, 2  Salk.  699  ;  Rex  v.  Hereford,  lb. 
701  ;  Queen  v.  Ledgard,  1  Q.  B.  620, 
621  ;  Sandwich  v.  Queen,  10  Q.  B.  574, 
579.  This  corresponds  with  the  rule  in 
this  country,  except  that  with  us  there 
is  often  an  election  to  direct  the  writ  to 
the  corporation  by  name  or  to  the  proper 
officers  in  their  official  capacity,  as  below 
stated. 

1  Commonwealth  r.  Pittsburgh,  34  Pa. 
St  496  (1859)  ;  Davenport  v.  Lord,  9 
Wall.  409  (1869) ;  Maddox  ».  Graham,  2 
Met.  (Ky.)  56  (1859) ;  Louisville  r.  Kean, 
18  B.  Mon.  9,  13  (1857).  The  doctrine  of 
the  text  applied.  Glencoe  v.  People,  78 
111.  382  (1875)  ;  Wren  v.  Indianapolis, 
96  Ind.  206  ;  supra,  sees.  861  a,  861  b, 
and  cases  cited.  In  Commonwealth  v. 
Pittsburgh,  above  cited,  the  writ  was  di- 
rected, "  To  the  Select  and  Common  Coun- 
cils of  the  City  of  Pittsburgh,  composed  of 
D.  Fitz^immoos "  and  others  [stating  the 


names  of  all  the  individuals  composing  the 
said  bodies,  without  discriminating  which 
of  the  persons  named  belonged  to  the 
select,  and  which  to  the  common,  council], 
and  the  writ  was  held  to  be  well  directed, 
although  the  corporate  name  of  the  city 
was,  "  The  Mayor,  Aldermen,  and  Citi- 
zens of  Pittsburgh."  The  misdii-ection  ot 
the  writ  was  set  up  in  the  return,  and  in 
treating  of  the  objection  Strong,  J.,  deliv- 
ering the  opinion  of  the  court,  observes : 
"The  next  averment  of  the  return  is,  that 
there  is  no  such  corporation  or  body  poli- 
tic known  to  the  law  as  the  city  of  Pitts- 
burgh, of  whose  councils,  select  or  com- 
mon, the  persons  named  in  the  writ  are 
supposed  to  be  members,  but  that  the  cor- 
porate name  is,  '  The  Mayor,  Aldermen, 
and  Citizens  of  Pittsburgh.'  The  writ  is 
directed  to  '  The  Select  and  Common  Coun- 
cils of  the  City  of  Pittsburgh,  composed  of 
D.  Fitzsimmons  and  others,  defendants.' 
It  is  not  directed  to  the  city,  but  to  the 
individuals  who  constitute  the  select  and 
common  councils.  The  question  is  not, 
therefore,  whether,  if  an  action  had  been 
brought  at  law  against  the  city  of  Pitts- 
burgh, the  misnomer  might  have  been 
pleaded  in  abatement,  for  it  is  not  the  cor- 
poration which  is  sued-     But,  even  if  it 
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in  the  separate  but  connected  steps  for  levying  and  collecting  a  tax 
is  proper ;  as,  for  example,  where  it  was  the  duty  of  county  commis- 
sioners to  levy  and  collect  ajtax  for  the  payment  of  certain  bonds  of  a 
township,  a  writ  directed  to  the  Board  of  County  Commissioners  was 


were,  the  mistake  is  amendable.  [Supra,  sec. 
870,  note.]  It  needs  no  argument  to  prove 
that  justice  would  not  be  promoted  by 
turning  the  relator  out  of  court  because  he 
has  described  the  defendants  as  members 
of  the  select  and  common  councils  of  Pitts- 
burgh instead  of  members  of  the  select  and 
common  councils  of  the  'Mayor,  Aldermen, 
and  Citizens  of  Pittsburgh.'  Even  the  very 
act  which  incorporated  the  city  more  than 
once  denominates  it  the  city  of  Pitts- 
burgh. One  of  our  statutes  of  amendments 
autliorizes  an  amendment  of  the  record  of 
an  action  in  any  stage  of  the  proceedings, 
when  it  shall  appear,  by  any  sufficient  evi- 
dence, that  a  mistake  has  been  made  in  the 
Christian  name  or  surname  of  any  party, 
plaintiff  or  defendant.  As  statutes  of 
jeofails  are  construed  liberally,  it  would 
seem  to  be  within  the  spirit  of  this  act  to 
allow  an  amendment  of  a  corporate  name 
when  a  corporation  is  a  party;  but  whether 
it  would  or  not  need  not  now  be  decided,  for 
the  mandamusis  not  to  the  artificial  being 
known  either  as  the  city  of  Pittsburgh  or 
as  '  the  Mayor,  Aldermen,  and  Citizens  of 
Pittsburgh.'  It  is  not,  therefore,  misdi- 
rected. Next,  the  return  avers  that  the 
select  and  common  councils  are  not  in- 
tegral parts  of  the  corporation,  but  only 
several  and  co-ordinate  branches  of  the 
legislature  thereof,  acting  separately  and 
independently  of  each  other  ;  that  the 
concurrence  of  both  bodies  is  essential 
to  the  validity  of  all  legislative  acts  af- 
fecting the  corporation  ;  and  that  the 
defendants  are  without  power,  of  them- 
selves, to  assess  or  impose  taxes,  or  to 
compel  the  concurrence  of  the  other  branch 
of  said  councils  in  any  act.  We  do  not 
perceive  that  this  is  any  answer  to  the 
mandate  of  the  writ,  and  no  attempt  has 
been  made  to  show  us  how  the  fact  averred 
is  material.  The  defendants  are  all  the 
members  of  both  braiichcs,  and  if  each  dis- 
charges his  duty,  there  can  be  no  want  of 
concun-ence  of  councils."  34  Pa.  St.  496, 
supra.  See,  also,  Rex  v.  Tregony,  8  Mod. 
111. 


In  Davenport  v.  Lord,  above  cited,  it 
appeared  that  the  municipality  was  incor- 
porated by  the  name  of  ' '  The  City  of 
Davenport,"  and  by  that  name  had  power 
"to  sue  and  be  sued  in  all  courts,"  and 
that  the  "  city  council,"  which  exercised 
all  tlie  legislative  powers  of  the  corpora- 
tion, and  had  the  sole  power  to  levy  and 
collect  taxes,  was  composed  of  the  mayor 
and  aldermen,  and  a  writ  of  mandamus  in 
favor  of  a  judgment  creditor  of  the  city, 
commanding  the  levy  of  taxes  to  pay  the 
judgment,  was  directed  "  To  the  Mayor 
and  Aldermen "  of  the  city.  The  objec- 
tion was  made  that  the  writ  ought  to  have 
been  directed  to  the  city  by  its  corporate 
title,  but  the  objection  was  not  sustained. 
The  view  of  the  Supreme  Court  was,  that 
since  the  affairs  of  the  city  were  managed 
by  the  mayor  and  aldermen  composing  the 
city  council,  which  had  the  sole  power  to 
leV^y  and  collect  taxes  and  provide  for  the 
payment  of  the  debts  of  the  corporation, 
the  writ  was  well  enough  directed.  The 
exact  language  of  the  court  is:  "The 
point  that  the  writ  was  misdirected  is  not 
well  taken,  —  the  direction  was  suhstari' 
tially  correct."  There  can,  we  think,  be 
little  doubt  that  the  writ  could  have  been 
properly  directed  to  the  corporation  by  its 
corporate  title  ;  and  as  the  duty  was  a 
corporate  one,  though  to  be  performed  by 
the  council,  the  direction  of  the  writ  iu 
such  a  case  to  the  corporation  by  its  char- 
ter name,  and  service  upon  the  proper  offi- 
cers, would  seem  to  be  an  equally  appro- 
priate mode. 

Writ  directed  to  the  Mayor  and  City 
Council  is  good,  and  it  need  not  necessar- 
ily be  directed  to  the  corporation.  People 
V.  Bloomington,  63  111.  207  (1872)  ;  fol- 
lowed, Glencoe  v.  People,  78  111.  382 
(1875).  But  a  peremptory  writ  of  man- 
damus against  a  municipal  corporation  was 
said  to  be  governed  by  different  jirinciples, 
and  must  be  served  upon  those  persons 
composing  the  council  at  the  time  of  ser- 
vice,    lb. 
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held  to  be  proper,  although  the  commissioners  were  not  parties  to 
the  judgment  sought  to  be  enforced.^ 

§  873  (702).  Direction  of  Writ ;  Distinction.  —  A  distinction  is 
to  he  observed  between  a  misdirection,  by  being  directed  to  the  wrong 
persons,  and  a  direction  to  the  right  pereons  by  an  erroneous  name. 
In  the  former  case  the  writ  may  be  superseded  on  motion,  while  in 
the  latter  case  the  defect  must  be  relied  upon  in  the  return,  and  the 
objection  is  in  the  nature  of  a  plea  in  abatement.^ 

§  874  (703).  Direction  ;  OfiBcial  rather  than  Personal  Name.  —  It  is 
advisable  that  the  tcrit  to  officers  of  a  municipal  or  public  corporation 
to  perform  an  official  duty  should  be  directed  to  them  in  their  offi- 
cial names,  as  "  To  the  Mayor  and  Aldermen  of,"  &c.,  omitting  the 
personal  names  of  the  officers,  as  this  course  precludes  questions 
which  might  be  made  arising  from  a  change  of  officers.^  The  writ 
must  be  directed  to  officers  in  their  proper  capacity. 

§  875  (704).  Service  of  the  "Writ.  —  The  writ  must,  as  we  have 
seen,  be  directed  to  those  who  are  to  execute  it,  or  do  the  thing  re- 
quired, and  it  must  be  delivered  to,  or  served  upon,  those  who  are  to 
make  the  return.*     Whether  the  writ  be  directed  to  the  corporation 

*  Labette  Co.  Comm'rs  v.  Moulton,  112  the  rule  absolute,  directing  the  mandamus 

U.  S.  217  (1884)  ;  Cherokee  Co.  Comm'rs  to  the  mayor  generally,  notwithstanding 

V.  Wilson,  109  U.  S.  621.    Same  principle,  that  the  mayor,  who  had  expunged   the 

Famsworth  r.  Boston,  121  Mass.  173.  name,  had  ceased  to  be  mayor  before  the 

2  Rex  r.  Smith,  2  M.  &  S.  598  ;  Reg.  v.  rule  nisi  was  obtained,  that  no  application 

Ipswich,  2  Ld.  Rayra.  1239  ;  s.  c.  2  Salk.  had  been  made  to  the  mayor  then  in  office, 

435  ;  Rex  p.  Norwich,  1  Stra.  55  ;  WiUc.  and  that  the  year  to  which  the  burgess 

388,  pi.  131.  list  belonged  had  expired  before  making 

'  Tapping  on  itandamtis,  315,   317  ;  the  rule  absolute.     In  one  case  in  Eng- 

LouisrUle  r.    Kean,    18   B.   Mon.   9,   13  land,  where  it  was  doubtful  whether  the 

(1857)  ;  infra,  sec.   884  ;  State  r.   Elkin-  last  mayor  had  power  to  hold  over,  the 

ton,  30  N.  J.  L.  335  ;  Beachy  v.  Lamkin,  court  ordered  that  the  writ  should  be  di- 

1  Idaho,  48  ;  State  v.  Gates,  22  Wis.  210;  rected  to  the  late  mayor,  without  speci- 

People  V.  Bacon,  18  Mich.  247  ;  State,  ex  fying  his   name.      WUlc.   389,   pi.    133. 

rel.  Soutter  ».  Madison  Council,  15  Wis.  Mandamus  may  be  directed  to  &  de  facto 

30  ;  Rex  ».  West  Looe,  3  B.  &  C.  685  ;  officer  to  compel  him  to  perform  the  duties 

Willc.  391,  pi.  140  ;  State  r.  New  Orleans,  of  his  office  ;  he  cannot  defend  by  setting 

35  La.  An.  68.     (The  proceeding  does  not  up  that  he  Ls  not  in  possession   of  his 

abate  because  of  the  change  of  officials.)  office  dejure.    Kelly  v.  Wimberly,  61  Miss. 

In  Regina  v.  Eye  (Mayor  of),  9  A.  &  E.  548. 
676,  where  the  mayor  and  assessors,  under  *  Rex  v.   Hereford,  2  Salk.  701  ;  Rex 

the  English  Municipal  Corporations  Act,  v.  Derby,  lb.  436  ;  Pees  v.  Leeds,  1  Stra. 

had  expunged  the  name  of  the  relator  from  640.    Service  upon  a  board  of  county  com- 

the  burgess  roll,  and  the  relator,  at  the  missioners  in  Indiana  may  be  made  upon 

next  term,  obtained  a  rule  for  a  mandam^is  the  president  without  service  on  the  other 

to  the  mayor  (the  proper  officer  under  the  members.     Clarke  Co.  Comm'rs  v.  State, 

act)  to  insert  his  name,  the  court  made  61  Ind.  75. 


1068 


MUNICIPAL  CORPORATIONS. 


§876 


or  to  the  council,^  the  service  ought  in  our  opinion  to  be  made  upon 
the  officers  who,  under  the  law,  have  the  power  to  do  the  act  com- 
manded, and  against  whom  an  attachment  to  enforce  obedience 
should  issue. 


The  Return,  and  Subsequent  Proceedings. 

§  876  (705).  Return  :  by  whom  made,  and  Requisites.  —  The  return 
to  the  alternative  writ  must  be  made  by  the  corporation,  body,  offi- 
cers, or  persons  to  whom  the  writ  is  directed ;  must  state  facts 
clearly,  positively,  and  without  ambiguity  or  evasion ;  if  it  traverses 
the  facts  stated  in  the  writ,  it  must  deny  or  answer  all  that  are  ma- 
terial, or  it  may  aver,  in  accordance  with  the  rules  of  pleading,  other 
facts  in  avoidance,  and  such  facts  "  must  also  be  clearly  and  speci- 


1  Supra,  sees.  870-874.  Ou  this  sub- 
ject some  decisions  have  been  made  in 
England  which  seem  to  the  author  to  be 
inapplicable,  at  least  in  their  fall  extent, 
to  our  municipal  corporations.  Thus, 
it  is  held,  that  where  a  mandamus  is 
directed  to  the  "mayor,  &c.,"  the  mayor 
alone  can  make  return,  and  the  other  in- 
tegral parts  of  the  corporation  cannot  disa- 
vow it.  The  reason  assigned  is,  that  the 
court  cannot  refuse  the  mayor's  return,  he 
being  the  principal  officer  to  whom  the 
writ  is  directed  and  to  whom  it  is  actually 
delivered,  and  all  the  court  can  do  is  to 
compel  a  return  ;  and  if  the  mayor  makes 
a  return  contrary  to  the  votes  of  the  ma- 
jority concerned,  it  is  at  his  peril,  and  he 
may  be  punished  by  information  in  the 
King's  Bench.  Rex  v.  Abingdon,  2  Salk. 
i31  ;  lb.  699  ;  Stephens's  Nisi  Prius, 
2326.  Accordingly,  it  has  also  been  held 
that  if  the  writ  be  directed  to  a  corpora- 
tion, it  ought  to  be  served  upon  the 
mayor.  Rex  v.  Exeter,  12  Mod.  251.  So, 
on  a  mandamus  to  elect  a  clerk,  it  was 
decided  that  the  writ  should  be  delivered 
to  the  mayor,  as  the  most  visible  part 
of  the  corporation,  notwithstanding  the 
power  of  election  was  in  the  common  coun- 
cil. Regina  v.  Chapman,  6  Mod.  152. 
(See  State  v.  Milwaukee,  22  Wis.  396,  397. ) 
In  another  case  it  was  held  that  personal 
service  on  the  town  clerk  of  a  peremptory 
writ  to  the  corporation  was  sufficient  to 
found  an  application  for  an  attachment. 
Rex  V.  Fowey,  4  D.  &  R.  132.  It  seems 
that  an  attachment  may  be  granted  against 


a  mayor,  on  affidavits  that  the  writ  has 
been  left  at  his  house,  he  having  kept  out 
of  the  way  to  avoid  it.  Rex  v.  Tooley,  12 
Mod.  312  ;  Willc.  450.  At  common  law 
the  return  to  a  writ  of  jnandamus  to  a  cor- 
poration, being  an  act  to  be  entered  of 
record,  it  need  not  be  under  the  seal  of 
the  corporation,  or  signed  by  the  head  or 
other  officer  of  the  corporation,  for  at  com- 
mon law  no  officers  are  obliged  to  sign 
their  returns.  Rex  v,  Exeter,  1  Ld.  Raym. 
223  ;  Rex  v.  Clarke,  2  Ld.  Raj'ra.  848  ; 
lb.  849  ;  Rex  v.  Wigan,  3  Burr.  1645; 
Grant  on  Corp.,  63,  228,  229. 

In  this  country  the  mode  of  service  is 
usually  prescribed  by  statute.  State,  ex 
rel.  Havemeyer  v.  Mineral  Ft.  Snp.,  22 
Wis.  396,  construing  the  statute  of  Wis- 
consin to  require  the  board  of  supervisors 
to  be  served  by  leaving  the  original  writ 
of  mxindamus  with  the  chairman,  and  a 
copy  with  each  of  the  supervisors.  In 
New  Jersey  (see  State  v.  Elkinton,  30  N. 
J.  L.  335),  the  writ  should  be  delivered 
or  shown  to  the  person  to  whom  it  is 
addressed.  lb.  "  Service  of  the  writ  may 
be  by  delivery  of  a  copy,  but  the  original 
ought  to  be  shown  to  each  party  serve(? 
at  the  time  of  due  delivery  of  the  copy." 
Add.  on  Torts  (4th  Eng.  ed.),  1074  ;  Reg. 
V.  Birmingham,  &c.  Ry.  Co.,  1  El.  and  Bl. 
293.  Proper  mode  of  making  return  by 
county  justices  or  supervisors.  Lander  v. 
McMillan,  8  Jones  L.  (N.  C.)  174  ;  Mc- 
Coy V.  Harnett  Co.  Jus.,  4  Jones  L.  (N.  C.) 
180  ;  People  v.  San  Francisco  Sup.,  27 
Cal.  655. 
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fically  set  forth  in  the  return  with  sufficient  certainty,  and  not  argu- 
mentativelj,  inferentially,  or  evasively,  so  that  the  court  may  see  at 
once  that  such  facts,  if  established  or  admitted,  are  sufficient  as  the 
alternative  for  obedience  to  the  writ."  ^  The  return  need  not  be 
single,  but  may  state  several  distinct  grounds  in  answer  to  the  writ, 
and  it  is  enough  if  any  one  of  them  be  sufficient,  that  is,  discloses 
legal  reasons  why  the  act  commanded  by  the  writ  should  not  be 
performed.^ 

§  877  (706).  Retnrn  not  conclusive  ;  "WTiat  Coarse  open  to  Re- 
spondent —  Under  the  statute  of  Anne,  or  similar  statutes  adopted 
or  enacted  in  most  of  the  States,  or  by  the  course  of  practice  therein, 
the  return,  if  false  m  fact,  is  not  conclusive  in  the  raandamus  proceed- 
ing, and  the  relator  or  prosecutor  is  not  driven  as  at  common  law  to 
his  action  on  the  case  for  a  false  return,  but  may  directly  contest  the 
truth  of  the  return.^  It  may  be  stated  to  be  generally  true  in  this 
country,  that  upon  service  of  the  alternative  writ  the  respondent,  or 
party  to  whom  it  is  directed,  may  either  (1)  obey  the  command  of 
the  writ  and  show  that  fact ;  or  (2)  he  may  object  to  the  writ  for 
defects  therein,  and  move  to  quash  or  supersede  the  same  ;  or  (3)  he 
may  demur  to  the  writ ;  or  (4)  traverse  in  the  return  the  facts  set 
forth  in  the  writ;  or  (5)  aver  in  the  return  other  facts  by  way  of 
confession  and  avoidance  of  the  facts  stated  in  the  writ.*     And  the 

1  Commonwealth    v.    Allegheny    Co.  Jones  Law  (N.  C),  204.     Mandamus  not 

Comm'rs,  37  Pa.  St.  277,  279  (1860),  per  allowed  where  the  right  was  merely  equit- 

TTiompson,  J.,  where  the  principle  is  well  able.     Regina  v.    Balhy  &  W.  Tp.  Road 

illustrated  and  applied.     People  v.  Baker,  Trs.,  16  Eng.  Law  &  Eq.  276;  22  L.  J. 

35  Barb.  105  ;  Willc.  401-409;  Loute  v.  Q.  B.  164. 

Allegheny  County,  10  Pittsb.  Leg.  J.  241;  *  Rex  r.  Norwich,  2  Ld.  Raym.  1244  ; 

8.  c.  2  Pittsb.  R.  411  ;  Pollock  c.   Law-  8.  c.  2  Salk.   436  ;   Reg.  r.   Pomfret,    10 

rence  County,  7  P.  L.  J.  373;  s.  c.  2  Pittsb.  Mod.  107;  Rex  v.  Cambridge,  2  T.  R.  461 ; 

R.  137  ;  Tallapoosa  Comm'rs'  Ct.  v.  Tar-  Rex   v.  York,   6  T.    R.   495  ;  Wright  r. 

ver,  21  Ala.  661  ;  Commonwealth  v.  Pitts-  Fawcett,  4  Burr.  2044  ;   Legg  ».  Mayor, 

burgh,  34  Pa.  St. 496  (1859);  State,  rare/.  &c.,    42   Md.    203.     See   People,    ex   rel. 

Sontter  v.  Madison  Council,  15  Wis.  30;  Pekin,  L.  k  D.  R.  R.  Co.  t>.   Logan  Co. 

Grant  on  Corp.  228-240.     The  mandatory  Sup.,  63  111.  374  (1872),  as  to  what  return 

part  of  the  alternative  writ,  if  certain,  may  may  be  made. 

be  general,  but  the  return  must  be  minute  '  Maddox  v.  Graham,  2  Met  (Ky.)  56, 

in  stating  facts,  showing  why  the  party  69  (1859);  Angell  &  Ames  Corp.,  sees.  727, 

did  not  do  the  act  required.     Regina  v.  728  ;  People   v.    Hudson  H.  Comm'rs,   6 

Southampton,  1  Ellis,   B.  &  S.   5.     Writ  Wend.  559  ;  People  v.  Finger,   24  Barb, 

directed   to  G.   and  others  as  Township  341  ;  Selma  &  G.  R.  R.  Co.,  In  re,  46  Ala. 

Committee  ;    a  return    by  them  as  laU  230  (1871). 

Township  Committee  was  held  sufficient.  *  Commonwealth,  ex  rel.  Armstrong  v. 

State  V.  Griscom,  3  Halst.   (N.  J.)  136.  Allegheny  Co.   Comm'rs,  37  Pa.  St.  277, 

Equitable  defence  to  the  demands  of  the  279  ;  Same,  ex  rel.  Middleton  v.  Same,  lb. 

relator,  and  mode  of  asserting  it     Xeuse  237,  opinion   of  Woodward,  J.  ;  Tapping 

Biver  Nav.  Co.  v.  Xewbeme  Comm'rs,  6  on  Mandamus,  347  ;  Tarver  v.  Tallapoosa 
VOL.  II.  —  27 
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issues  of  law  and  the  issues  of  facts  thus  presented  will  be  dis- 
posed of  according  to  the  statutes  and  the  practice  of  the  court.^ 

Peremptory   Writ. 

§  878  (707).  "When  issued  ;  How  obeyed.  —  If  the  return  to  the 
alternative  writ  be  disallowed  as  insufficient  in  law,  or  if  the  facts 
averred  in  the  return  be  found  and  adjudged  untrue,  o.  peremptory 
writ  will  he  issued,  which,  as  its  name  implies,  requires  to  be  obeyed, 
and  it  cannot  be  disobeyed  on  any  ground  which  might  have  been 
urged  in  resisting  the  application  for  the  writ.^  While  it  is  true 
that  the  general  rule  is  that  no  return  can  be  made  to  the  per- 
emptory writ  except  obedience,  yet  a  subsequent  valid  statute,  for- 
bidding obedience  or  making  obedience  impossible,  will  from  necessity 
be  a  sufficient  return.^  If  the  defendants  have  appeared  to  a  rule  or 
notice  of  an  application  for  a  mandamus,  and  have  been  heard,  and 
there  is  no  controversy  in  respect  to  the  facts,  and  the  right  of  the  re- 
lator is  clear,  a  peremptory  writ  may,  in  the  discretion  of  the  court,  be 
issued  in  the  first  instance.^     Thus,  where  a  specific  duty,  e.  g.,  the 


Comm'rs'  Ct.,  17  Ala.  527;  Commonwealth 
r.  Lyndall,  2  Brew.  (Pa.)  425  ;  Ih.  441  ; 
Dane  v.  Derby,  54  Me.  95.  The  statute 
ef  9  Anne,  chap,  xx.,  is  not  in  force  in  Ala- 
bama. Tallapoosa  Comm'rs'  Ct.  v.  Tarver, 
21  Ala.  661.  Nor  in  Maryland.  Harwood 
V.  Marshall,  10  Md.  451. 

On  application  for  a  mandamus  against 
the  common  council,  they  may  call  in 
question  the  constitutionality  of  an  act 
which  legislates  them  out  of  office.  State 
V.  Newark,  40  N.  J.  L.  297  (1878). 

1  Silverthorne  Treas.  v.  Warren  K.  R. 
Co.,  33  N.  J.  L.  173.  The  prosecutor  or 
relator  may  demur  to  the  return.  lb.  Or 
plead  to  and  controvert  the  facts  stated 
therein.  Maddox  v.  Graham,  2  Met.  (Ky.) 
56,  68  (1859)  ;  People  v.  Metrop.  Pol. 
Board,  26  N.  Y.  316  ;  State  v.  Jones,  10 
Iowa,  65 ;  Fowler  v.  Peirce,  Compt.,  2  Cal. 
165  ;  9  Anne,  chap.  xx.  sees.  1,  2  ;  Grant 
on  Corp.  228-240  ;  People,  ex  rel.  Pekin, 
L.  &  D,  R.  R.  Co.  V.  Logan  Co.  Sup.,  63 
111.  374  (1872).  This  section  of  the  text 
cited  with  approval  in  St.  Louis  v.  Green, 
7  Mo.  App.  468  (1878). 

2  Stevens'  Case,  T.  Raym.  432  ;  Rex  v. 
Norwich,  2  Ld.  Raym.  1245  ;  People  v. 
Seymour,  6  Cow.  (N.  Y. )  579;  Common- 
wealth r.  Pittsburgh,  34  Pa.  St.  496 
a859) ;  Weber  v.  Zimmerman,  23  Md.  45; 


People  V.  Richmond  Co.  Sup.,  28  N.  Y. 
112. 

8  Sedberry  v.  Chatham  Co.  Comm'rs, 
66  N.  C.  486,  492  (1872)  ;  Bayne  v.  Jen- 
kins, lb.  356, 

*  Knox  Co.  Comm'rs  v,  Aspinwall,  24 
How.  376  (1860)  ;  Jennings,  in  re,  6  Cow. 
(N,  Y.)  529  ;  Rogers,  In  re,  7  Cow.  526  ; 
State  V.  Elkinton,  30  N.  J.  L.  335  ;  Har- 
kins  V.  Sencerbox,  2  Minn.  344  ;  Clarke 
Co.  Ct.  Jus.  V.  Paris,  W.  &  K.  R. 
Tump.  Co.,  11  B.  Mon.  143;  Attala  Co. 
Board  of  Pol.  v.  Grant,  9  Sm.  &  M.  (17 
Miss. )  77.  So,  if  no  return  be  made  to  an 
alternative  writ,  the  court,  instead  of  pro- 
ceeding by  attachment,  may  direct  the 
peremptory  writ  to  issue.  State  v.  Jones, 
1  Ired.  L.  (N.  C.)  129  ;  People  v.  Pearson, 
4  111.  271.  A  peremptory  writ  in  the  first 
instance  is  proper  only  when  the  right  of 
the  relator  is  clear  and  unquestionable. 
People  V.  Greene  Co.  Sup.,  64  N.  Y.  600 
(1876).  Where  the  facts  are  not  in  dis- 
pute, the  right  clear,  and  the  matter  one 
of  public  interest  in  relation  to  an  officer 
having  a  short  term,  a  peremptory  writ 
may  properly  issue.  State  v.  Hudson  Co. 
Freeh.,  35  N.  J.  L.  269.  So  on  the  direc- 
tion of  the  court  after  full  hearing  on  the 
rule  to  show  cause.  Cleveland  v.  Jersey 
City,  39  N.  J.  L.  629. 
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levy  of  a  special  tax,  required  to  be  performed  by  public  officers  at  a 
prescribed  time,  is  omitted  to  be  performed  without  a  reason,  or  for  a 
reason  merely  colorable,  a  peremptory  viatidamus,  without  a  previous 
alternative,  may  be  issued  in  the  first  instance,  if  the  defendant 
have  previously  appeared  to  a  notice  or  rule  commanding  the  duty 
to  be  performed /or^AzTiYA.^  So, where  the  plaintiff's  claim  has  been 
reduced  to  a  judgment,  a  peremptory  writ  muy,  in  a  proper  case,  be 
awarded  in  the  first  instance.^ 

§  879.  Form  of  Peremptory  "Writ.  —  It  has  been  frequently  de- 
clared to  be  a  well-settled  principle  that  the  jperempt(yry  writ  must 
conform  strictly  to  the  alternative,  and  cannot  be  limited  or  varied.^ 
It  may  be  doubted  whether  even  the  older  cases  warrant  so  broad 
and  unqualified  a  statement  of  the  general  rule  ;  but,  if  so,  the  rule 
in  modern  times  has  been  relaxed,  and  the  better  view  is  that,  with- 
in reasonable  and  proper  limits,  by  amendment  of  the  alternative 
wTit  or  otherwise,  the  peremptory  writ  may  be  moulded  so  as  to 
effectuate  justice.  WTiile  the  general  command  of  the  peremptory 
writ  must  be  the  same  as  the  alternative,  it  may  vary  in  unsubstan- 
tial matter  of  detail,  particularly  where  the  variation  is  to  the  ease 
of  the  respondent.* 

§  880  (708).  "When  not  issued ;  "When  set  aside.  —  Although  the 
return  to  the  alternative  writ  is  insufficient,  yet,  if  upon  the  whole 
case  it  clearly  appears  that  the  relator  is  not  entitled  to  the  advan- 
tage wliich  the  peremptory  writ  would  give  him,  the  court  will  not 
issue  it.°     If  issued,  it  may,  on  motion,  be  set  aside,  on  proof  that  it 

1  Knox  Co.  Comm're  r.  Asi)inwall,  24  Dutchess  &  C.   R.  R.  Co.,  58  N.  Y.   152 

How.  376  (1860).     The  court,  in  its  dis-  (1874),  where   the  authorities  upon   the 

cretion,  may  order  an  altematire  manda-  proper  form  of  the  icrit,  and  as  to  variance 

mui    on    making    a  rule   to  show  cause  bettceen  the  alternative  and  peremptory  icrit, 

absolute.     A  peremptory  mandamus  is  al-  are  collected  and  reviewed  in   a  learned 

lowed  in  the  first  instance  only  when  the  and  able  opinion  which  will  not  fail  to 

legal  right  is  clear,  where  the  facts  are  not  commend  itself  to  the  enlightened  judg- 

in  dispute,  and  the   matter  is  of  public  ment  of  the  bar. 

and  urgent  interest.     Hugg  v.  Camden,  *  People  v.  Dutchess  4  C.  R.  R  Co., 

89  N.  J.  L.  620  (1877).  58  X.  Y.  152  (1874);    United  States  v. 

*  Lntterloh  v.  Cumberland  Co.  Com-  Union  Pac.  R.  R.  Co.,  4  Dillon,  479 ;  s.  c. 

m'rs,  65  N.  C.  403  (1871).     The  practice  91   U.    S.    343.     Further,   as  to  amend- 

in  the  Eighth  Federal  Judicial  Circuit  is  menis,  see  supra,  sec.  870,  and  cases  cited 

in  general  not  to  award  a  peremptory  writ,  in  the  notes. 

in  the  first  instance,  even   to  judgment         *  Willc.    444,   pi.   303,   citing  Rex  v. 

creditors.  Campion,  1   Sid.   14  ;  Rex   r.    Axbridge, 

'  Tapping  on  ifand.  305,  402  ;  1  Redt  Cowp.  523  ;  Rex  r.  Griffiths,  5  B.  &  Aid. 

Railways,   649  ;    High,    Eitr.   Remedies,  735 ;    Legg  r.  Mayor,  &c.,  42  Md.  203  ; 

chap,  ix.,  cited  by  Folger,  J.,  in  People  v.  supra,  sec.  847. 
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was  unfairly  or  improperly  obtained,  or  commands  the  performance 
of  an  illegal  act.^  If  when  issued  it  is  not  fully  and  effectually 
obeyed,  the  relator  may  oppose  the  motion  to  file  the  return.^ 

Attachment. 
§  881  (709).  How  Obedience  is  enforced  ;  Attachment.  —  Obedi- 
ence to  the  peremptory  writ  is  enforced  hy  attaching  the  persons  g^i^ty 
of  the  disobedience  for  contempt.^  If  a  corporation  makes  no  return 
to  a  writ  duly  issued  and  served,  the  attachment  issues  against  the 
individuals  guilty  of  the  contempt  in  their  natural  capacity.*  If  the 
writ  be  directed  to  several  persons  in  their  natural  capacities,  unless 
all  join  in  the  return,  the  attachment  must  go  against  all,  though 
such  as  were  willing  to  do  the  act  commanded  will  not  be  punished. 
But  where  the  writ  is  directed  to  a  corporation  by  name,  the  attach- 
ment should  issue  against  the  guilty  only,  not  against  those  who 
have  done  all  within  their  power  to  obey  the  writ.^ 

§  882  (710).  Attachment,  how  obtained  ;  Practice.  —  The  applico- 
tion  for  an  attachment  is  by  motion  for  a  rule  nisi,  founded  upon 
affidavits,  which  gives  the  defendant  an  opportunity  to  show  cause.^ 
But  the  rule  is  here  often  dispensed  with,  and  upon  a  clear  showing 

^  People  V.  Everett,  1  Caines  (N.  Y. ),  not  making  a  return  to  the  peremptory 

8  ;    Weher  v.   Zimmerman,   23   Md.    45  ;  writ  on  the  day  assigned,  but  it  is  granted 

State   V.   Johnson  Co.    Judge,    12   Iowa,  after  a  peremptory  rule  to  return  the  writ. 

237.  Kex  v.  Fowey,  5  D.  &  R.  614;  Coventry's 

2  Reg.  V.  Ipswich,  2  Ld.  Raym.  1233.  Case,  2  Salk.  429  ;  Willc.  449.      If  there 

8  Commonwealth  v.  Taylor,  36  Pa.  St.  has  been  no  service  of  the  writ  according 
263,  which  contains  C.  J.  Lowrie's  ad-  to  law,  an  attachment  for  contempt  will 
dress  on  behalf  of  the  Supreme  Court  of  not  be  issued.  State,  ex  rel.  Havemeyer 
Pennsylvania  to  the  members  of  the  mu-  v.  Mineral  Pt.  Sup.,  22  Wis.  396  (1867). 
nicipal  council  of  Pittsburgh,  attached  for  If  a  "town  council"  to  which  a  mam- 
contempt  for  not  levying  as  commanded  a  damics  is  directed  adjourn  the  corporate 
tax  to  pay  creditors.  Loute  v.  Allegheny  assembly  to  prevent  a  return  being  made. 
County,  10  Pittsb.  Leg.  J.  241;  s.  c.  2  the  members  will  be  punishable  for  con- 
Pittsb.  R.  411;  Angell  &  Ames,  sec.  730 ;  tempt.  Regina  v.  Heathcote,  10  Mod.  56. 
Willc.  448.  A  municipal  corporation  can-  To  a  rule  to  show  cause  why  officers  of  a 
not  be  guilty  of  contempt ;  the  contempt  county  should  not  be  attached  for  con- 
is  that  of  individuals,  as,  e.  g.,  the  muni-  tempt  in  not  levying  as  commanded  a  tax 
cipal  officers.  Bass  v.  Shakopee,  27  Minn,  sufficient  to  pay  the  plaintiff's  claim  against 
250  ;  Davis  v.  New  York,  1  Duer,  451  ;  a  county,  it  was  held  a  good  answer  that  a 
London  v.  Lynn,  1  H.  Bl.  206.  sufficient  tax  had  been  levied,  and  the  lists 

*  Mills'  Case,  T.  Raym.  152.  placed  in  the  hands  of  the  collecting  offi(.'er. 

5  Bailiffs  of  Brigenoth,   2   Stra.   808  ;  Johnston  v.  Cleaveland  Co.  Comm'rs,   67 

Rex  V.  Salop,   BuUer's  Nid  Pruis,   198,  N.  C.  101  (1870).     Discretion   of  officers 

201  (b).  ;  New  Sarum,  Comb.  327.  as  to  raising  part  by  taxation  and  part  by 

<*  Tidd's  Prac.  484  ;  Chaunt  v.  Smart,  the  issue  of  bonds.     lb.     See  Sedberry  v. 

IB.  &  P.  477.    Under  the  practice  at  com-  Chatham  Co.  Comm'rs,  66  N.  C.  486. 
mon  law,  an  attachment  is  not  granted  for 
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that  the  writ  has  been  sensed,  and  that  the  disobedience  is  wilful, 
or  the  contempt  gross,  an  attachment  may  be  issued  at  once. 

§  883  (711).  State  Court  injunction  no  Excuse  if  Federal  Court 
first  acquired  Jurisdiction.  —  The  defendants  cannot,  on  being  at- 
tached for  disobedience  of  a  peremptory  mandamus,  issued  by  a 
Federal  court,  excuse  or  justify  such  disobedience  by  showing  that 
they  have  since  been  enjoined  by  a  State  court  from  doing  the  act 
commanded  by  the  former  court.^ 

Judgment  in  Mandamus. 

§   884  (712).    Abatement ;  Change  of  Membership  ;  Public  Officer. 

—  A  change  in  tJie  membership  of  a  municipal  council,  pending  pro- 
ceedings in  mandamus  against  the  council,  does  not  abate  the  pro- 
ceedings ;  and  where  such  a  change  occurred,  and  the  new  members 
were  made  parties,  and  afterwards  a  peremptory  writ  ordered,  this 
was  regarded  as  in  effect  a  judgment  against  the  corporation,  and 
binding  upon  the  councilmen  in  ofiice  at  the  time  of  its  rendition, 
and  whose  duty  it  was  to  execute  it.^    But  a  judgment  in  mandamus. 


V.  Johnson  County,  6  WalL 
166;  Lansing  v.  County  Treasurer,  1  Dil- 
lon, C.  C.  522  ;  Washington  Co.  Sup.  v. 
Dnrant,  9  Wall.  415 ;  Davenport  r.  Lord, 
lb.  409  ;  Seibert  v.  Lewis,  122  U,  S.  284 
(1886)  ;  supra,  sec.  854,  note.  A  town 
treasurer,  who  has  collected  the  money  due 
a  judgment  creditor,  cannot  be  compelled 
by  mandamus  to  pay  it  to  the  creditor 
while  enjoined  at  the  suit  of  another. 
State  V.  Kispert,  21  Wis.  387. 

Courts  of  equity  will  not  ordinarily  in- 
terfere by  injunction  to  stay  proceedings 
upon  a  writ  of  mandamus.  Columbia  Co. 
Comm'rs  r.  Bryson,  13  Fla.  281  (1871). 

2  Maddox  v.  Graham,  2  Met.  (Ky.) 
56,63,71(1859).  Approved,  Leavenworth 
Co.  Comm'rs  v.  Sellew,  99  U.  S.  624  (1878); 
Louisville  r.  Kean,  18  B.  Men.  9,  13  (1857). 
In  the  last  case,  the  city  of  Louisville  was 
held  entitled  to  prosecute  an  appeal  in  its 
name  from  a  proceeding  in  mandamus 
against  the  mayor  and  the  members  of  the 
council  of  the  city.  In  thus  holding,  the 
court,  by  Simpson,  J.,  remarks  :  "  The  act 
they  [the  mayor  and  council]  were  required 
to  perform  was  a  corporate  act.  The  judg- 
ment against  them  should,  therefore,  be 
T^arded  as  having  been  rendered  against 


them  in  their  corporate  character.  Indeed, 
the  proceeding  should  properly  have  been 
against  the  corporation,  or  against  the 
general  council,  as  that  body  represented 
the  corporation.  If  it  should  be  regarded 
as  a  proceeding  against  the  mayor  and 
general  council  individually,  the  judgment 
might  have  been  unavailing  if  they  had 
not  been  in  office  at  the  time  it  was  ren- 
dered ;  and  might,  therefore,  have  been 
made  ineCFectual  by  their  resignation  dur- 
ing the  pendency  of  the  motion.  But  re- 
garding it  as  a  proceeding  against  the 
corporation,  it  would  be  obligatory  on  the 
members  of  the  general  council  in  office 
at  the  time  of  its  rendition  ;  and  it  would 
not  assume  the  character  of  a  proceeding 
against  individuals,  unless  it  became  ne- 
cessary to  issue  an  attachment  for  the 
enforcement  of  the  judgment.  Therefore, 
the  appeal  is  properly  prosecuted  in  the 
name  of  the  city."  In  State,  ex  rd.  Sout- 
ter  r.  Madison  Council,  15  Wis.  30,  it  was 
held  that  if  the  mayor  and  part  of  the 
council  go  out  of  office  after  the  alterna- 
tive writ  is  served,  their  duties  devolve 
on  their  successors,  and  that  the  peremp- 
tory writ  may  be  directed  to  the  mayor 
and  council  generally.     Approved  by  the 
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ordering  the  performance  of  an  official  duty,  by  a  public  officer  who 
had  ceased  to  be  such  officer  before  the  judgment  was  entered,  is  void, 
and  does  not  bind  his  successor  if  the  latter  be  not  made  a  party  to 
the  proceeding  and  have  due  notice  thereof  and  opportunity  to  be 
heard.i  Strangers  are  neither  bound  nor  estopped  by  a  peremptory 
writ  of  mandamus? 


Supreme  Court  of  the  United  States,  Leav- 
enworth Co.  Comm'rs  v.  Sellew,  99  U.  S. 
624  (1879).     Supra,  sees.  861  a,  861  b. 

Where  a  writ  is  ordered  against  the 
board  of  commissioners  of  a  county,  and 
there  is  a  change  of  membership  after  the 
writ  is  awarded  and  before  it  is  served,  it 
must  be  obeyed  by  those  who  compose  the 
board  at  the  time  when  the  duty  to  act 
arises.  Pegram  v.  Cleaveland  Co.  Comm'rs 
65  N.  C.  114  (1871).     Supra,  sec.  861  b. 

1  The  Secretary  of  the  Interior  v.  Mc- 
Garrahau,  9  Wall.  298,  313  (1869).  In 
such  a  case  the  officer  is  treated  as  the 
real  defendant,  and  notice  to  him,  actual 
or  constructive,  is  essential  to  jurisdiction. 
Per  Clifford,  J.  lb.  See  supra,  sees.  861  a, 
861  b.  See  Eegina  v.  Eye,  9  A.  &  E.  676  ; 
State  V.  Gates,  22  Wis.  210  ;  Beachy  v. 
Lamkin,  1  Idaho,  48  ;  State,  ex  rel.  Sout- 
ter  V.  Madison  Council,  15  Wis.  30  ;  State 
V.  Elkinton,  30  N.  J.  L.  335. 

2  Eegina  v.  Heathcote,  10  Mod.  66  ; 
8.  c.  Fort.  290  ;   Tapping,  403. 

Error  and  Appeal  frbm  Judgment  in 
Mandamus;  Supersedeas.  State  v.  Or- 
leans Par.  Dist.  Judge,  21  La.  An.  741  ; 
United  States  v.  Addison,  22  How.  174  ; 
The    Secretary  v.   McGarrahan,    supra ; 


Louisville  v.  Kean,  18  B.  Mon.  9,  13 ; 
supra,  sec.  874  ;  Morris,  in  re,  11  Gratt. 
292  (1854)  ;  Columbian  Ins.  Co.  v.  Wheel- 
right,  7  Wheat,  534;  Tapping,  397,  398, 
and  cases  cited  ;  Moses,  chap,  xxxviii.  ; 
People,  ex  rel.  Griffin  v.  Steele,  1  Edm. 
(N.  Y.)  Sel.  Gas.  505  ;  Milwaukee  R.  R. 
Co.,  In  re,  5  Wall.  188  ;  People  v.  Rich- 
mond Co.  Sup.,  28  N.  Y.  112  ;  People  v. 
Seymour,  6  Cow.  579  ;  Chance  v.  Temple, 
1  Iowa,  179  ;  State  v.  Marshall  Co.  Judge, 
7  Iowa,  186  ;  Harwood  v.  Marshall,  9  Md. 
83  ;  Blacktrby  v.  People,  10  111.  266  ; 
Pinckney  v.  Henegan,  2  Strob.  (S.  C.) 
250  ;  supra,  sec.  846,  note.  Judgment 
of  Circuit  Court  in  a  proceeding  for  man- 
damus to  carry  into  effect  a  judgment  for 
a  debt  is  a  "filial  judgment  in  a  civil  ac- 
tion "  within  the  meaning  of  that  phrase 
as  used  in  the  statutes  of  Congress  regu- 
lating writs  of  error  to  the  Supreme  Court, 
and  such  order  is  reviewable  in  error  if 
the  whole  amount  of  tax  ordered  to  be 
collected  is  sufficient  to  give  the  United 
States  Supreme  Court  jurisdiction.  Da  vies 
V.  Corbin,  112  U.  S.  36.  In  England,  see 
Act  9  and  7  Vict.  chap.  Ixvii.,  printed  in 
Rawlinson  Corp.  Appendix,  730  ;  15  and 
16  Vict.  chap.  Ixxvi. 


[Note.  —  Sections  885-887  in  the  last  edition  appear  in  this  edition  as  sections 
861  a  861c.] 
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§  888  (713).  At  Common  Law;  Statute  of  Anne.  —  In  England, 
the  ancient  method  of  proceeding  against  those  who  exercised  any  pvJ>- 
■lic  ffanrkise  withaiU  the  king's  grant,  or  contrary  thereto,  was  by  the 
writ  of  quo  warranto,  which  is  the  foundation  of  the  modern,  more 
convenient,  and  improved  remedy  by  information  in  the  nature  of  a 
quo  warranto}  In  the  ninth  year  of  the  reign  of  Queen  Anne,  the 
famous  remedial  statute  on  the  subject  of  informations  in  the  nature 
of  a  quo  warranto,  in  cases  of  usurpations  or  intrusions  into  the  offices 
and  franchises  of  municipal  corporations,  was  passed.  In  substance, 
this  statute  has  been  very  generally  re-enacted  in  this  country.^ 

§  889.  Same  subject.  —  It  may  be  considered  as  settled  that 
where  any  public  trust  or  franchise  is  exercised  without  authority, 
an  information  will  be  granted  for  usurping  it,  whether  it  be  a  prior 

1  Willc.  453  ;  Selwin's  Nisi  Priiis,  872  ; 
2  Kyd  on  Corp.  395  ;  Angell  &  Ames, 
chap.  xxi.  ;  Buller's  Nisi  Prius,  210  ;  3 
Black.  Com.  262 ;  Stephens's  Nisi  Prius, 
2429  ;  High  Extraor.  Bern,  chaps.  xiiL, 
xiv. 

'  People  V.  Thompson,  16  Wend.  655 
(1837).  The  cases  in  which  quo  icarranto 
lies,  and  the  natare  and  mode  of  proceed- 
ing, pleading,  practice,  and  judgment,  will 
be  found  discussed,  and  the  authorities 
collected  by  the  reporter,  in  a  valuable 
note  to  The  People  v.  Richardson,  4  Cow. 
(N.  Y.)  100-123.  Infra,  sec.  905.  See, 
also,  Stephens's  Nisi  Prius,  2430-2480. 
The  statute  of  9  Anne,  chap.  xx.  does  not 
extend  to  private  corporations.  In  South 
Carolina,  the  statute  of  9  Anne,  chap. 
XX.  is  in  force,  and  usurpations  by  pub- 
lic corporations  of  unauthorized  powers 
may  be  tried  upon  information.  State  v. 
Charleston,  1  Const.  B.  36  (1817),  approv- 
ing  Rex  r.  Tenterden,  8  Mod.  114.  See, 
also.  State  r.  Christ  Ch.  Par.  R.  Comm'rs, 
1  Mill  Const.  (S.  C.)  55,  62  (1817).  In 
Louisiana.  Reynolds  v.  Baldwin,  1  La. 
An.   162      In  Pennsylvania.     Common- 


wealth r.  Jones,  12  Pa.  St.  365  (1849)  ; 
Commonwealth  v.  Central  Pass.  Ky.  Co., 
52  Pa.  St.  506  ;  9  Anne,  chap.  ix.  now  in 
force  ;  Commonwealth  v.  Cluley,  56  Pa. 
St.  270  (1867).  In  Neio  York.  People  r. 
Utica  Ins.  Co.,  15  Johns.  358  ;  Attorney- 
General  V.  Same,  2  Johns.  (N.  Y.)  Ch. 
371  ;  People r.  Richardson,  4 Cow.  (N.  Y.) 
101,  122,  133.  In  Massachusetts.  God- 
dard  r.  Smithett,  3  Gray  (Mass.),  116. 
In  New  Jersey.  State  r.  Pat.  &  H.  Tump. 
Co.,  21  N.  J.  L.  9  ;  State  v.  Tolan,  33 
^".  J.  L.  195  (1868).  Information.  State 
V.  Pritchard,  36  N.  J.  L,  101.  Plea,  Hep- 
lication,  and  Rejoinder.  State  v.  Crowell, 
4  Halst.  (N.  J.)  390,  392  ;  lb.  432.  In 
Iowa.  Cochran  v.  McCleary,  22  Iowa,  75 
(1867).  In  Ohio.  State  v.  Cine.  Gasl.  & 
C.  Co.,  18  Ohio  St.  262.  In  Maine.  9 
Anne,  chap.  xx.  not  in  force  ;  Dane  v. 
Derby,  54  Me.  95  (1866).  Practice  in  that 
State.  lb.  In  Wisconsin.  State  v.  Milw. 
L.  S.  &  W.  Ry.  Co.,  45  Wis.  579.  In  77- 
linois.  "Our  statute  is  a  substantial  if 
not  literal  copy  of  9  Anne,  chap,  xx." 
Per  Scott,  J.,  in  People  r.  Waite,  70  IlL 
25  (1873). 
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franchise  of  the  crown  or  one  under  an  Act  of  Parliament.  Thus, 
where,  by  private  Act  of  Parliament  for  enlarging  and  regulating  a 
port,  several  persons  were  appointed  trustees,  and  a  particular 
method  of  filling  vacancies  was  prescribed,  and  the  defendants  took 
upon  themselves  to  act  as  trustees  without  such  an  election  as  the 
statute  required,  leave  was  given  to  file  an  information  in  the  nature 
of  a  quo  warranto  against  them.^  The  same  doctrine  exists,  as  we 
shall  see,  in  this  country,  except  where  it  is  modified  or  controlled  by 
statute. 


§  890  (714).  Municipal  Offices  and  Public  Franchises.  —  Under  tlie 
legislation  and  practice  in  the  different  American  States^  an  iuiorm- 
ation  in  the  nature  of  a  quo  ivarranto  or  an  equivalent  civil  action 
is  the  appropriate  remedy  both  for  the  usurpation  of  municipal  and 
other  public  offices,  and  for  the  usurpation  of  a  public  franchise? 
Thus  this  remedy  will  lie  to  test  the  right  of  a  member  of  a  city 
council  to  a  seat  in  that  body,^  or  to  test  the  right  of  a  person  to 
preside  over  or  to  vote  in  a  meeting  of  a  municipal  body.*  In  such 
cases  equity  has,  ordinarily,  no  jurisdiction.^ 

J.  484  (1880) ;  Worthley  v.  Steen,  43  N. 
J.  L,  542  ;  State  v.  De  Gress,  53  Tex.  387. 
At  common  law  the  Attorney-General  has 
the  right  to  file  an  information,  for  the 
usurpation  of  an  office,  in  the  name  and 
on  behalf  of  the  Commonwealth,  at  his 
own  discretion,  leave  to  file  which  the 
court  has  no  authority  to  grant  or  to  with- 
hold ;  the  mention  of  relators  is  mere  sur- 
plusage, and  does  not  affect  the  validity  of 
the  information  or  the  form  of  the  judg- 
ment. Commonwealth  v.  Allen,  1 28  Mass. 
308;  and  see  States.  Anderson,  45  Ohio  St. 
196  ;  infra,  sec.  899.  Under  the  code  of 
Georgia  the  writ  may  issue  "  at  the  suit  of 
some  person  either  claiming  the  office  or 
interested  therein,"  and  the  Supreme  Court 
of  that  State  has  held  that  every  citizen  is 
sufficiently  interested  in  municipal  offi/xs 
to  be  qualified  to  apply  for  the  writ. 
Churchill  v.  Walker,  68  Ga.  681;  infra, 
sec.  900,  note. 

*  Commonwealth  v.  Meeser,  44  Pa.  St. 
841  ;  8.  c.  Brightley's  Election  Cases,  659. 

*  Reynolds  v.  Baldwin,  1  La.  An.  162 
(1846) ;  Cochran  v.  McCleary,  22  Iowa,  75 
(1867),  referred  to,  arguendo,  with  ap- 
proval, in  Re  Sawyer,  124  U.  S.  200,  by 
Gray,  J.  ;  ante,  sec.  272. 

6  Ante,  chap.  x.  sec.  272.     But  see  sec. 


1  Rex  V.  Nicholson,  1  Stra.  299.  See, 
also.  Hex  v.  Bedford,  1  Barnard.  242,  280  ; 
People  V.  Utica  Ins.  Co.,  15  Johns.  3.58, 
388  (1818)  ;  Buller's  Nisi  Prius,  210. 
Various  instances  in  which  quo  warranto 
informations,  in  England,  have  been  ex- 
hibited against  a  corporate  officer,  to  show 
by  what  authority  he  held  a  franchise 
which  he  assumed  to  exercise  in  his  official 
capacity,  are  collected  and  stated  in  Ste- 
phens's Nisi  Prius,  2442,  2443. 

The  necessity  of  resorting  to  the  remedy 
by  quo  warranto  under  the  N.  Y,  Code, 
cannot  be  evaded  by  disabling  one  from 
entering  upon  an  office,  and  then  claiming 
that  because  he  has  not  made  an  actual 
entry  into  the  office,  the  action  will  not 
lie.  People  v.  Ferris,  16  Hun,  219  ;  post, 
sec.  891. 

2  Reynolds  v.  Baldwin,  1  La.  An.  162 
(1846)  ;  followed,  Cochran  v.  McCleary, 
22  Iowa,  75  (1867)  ;  Bartlet  v.  State,  13 
Kan.  99  (1874)  ;  State  v.  Camden,  35  N. 
J.  L.  217  ;  State  v.  Ocean,  39  N.  J.  L.  75  ; 
ante,  sees.  272,  275,  and  cases  cited,  sec. 
844  ;  Rex  v.  Williams,  1  Burr.  407;  s.  c. 
2  Kenyon,  75 ;  State  v.  Deliesseline,  1 
McCord  (S.  C).,  52  (1821);  Demarest  v 
Wickham,  63  N.  Y.  320  (1875)  ;  People 
•.  Hall,  80  N.  Y.  117  ;  s.  c.  21  Alb.  Law 
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§  891  (715).  Cumulative  Statutory  Remedies.  —  In  a  previous 
chapter  we  have  had  occasion  tx)  consider  when  statutes  providivg 
special  proceedings  ivith  respect  to  municipal  elections  will  or  will  not 
be  held  to  oust  the  revisory  or  superintending  jurisdiction  of  the  supe- 
rior courts  of  law  over  such  proceedings  and  elections  ;  and  we  may 
here  repeat  that  this  salutary  jurisdiction  should  not  be  deemed  to  be 
taken  away,  except  in  cases  where  the  legislative  intent  to  this  effect 
is  plainly  manifest.^ 


275;  People  v.  Galesbui^  48  IlL  485 
(1868)  ;  Markle  r.  Wright,  13  Ind.  548 
(1859)  ;  Hagner  v.  Heyberger,  7  Watts  & 
Serg.  (Pa.)  104  (1844)'. 

The  holding  of  an  eleclion  tcill  not  be  «i- 
joined  by  a  court  of  equity,  since  quo 
tcarranto  is  a  complete  remedy.  People  v. 
Galesburg,  48  111.  485  (1868)  ;  Dickey  c. 
Reed,  78  IlL  261  (1875) ;  Darst  r.  People, 
62  111.  306  (1872)  ;  Walton  r.  Beveling, 
61  III.  201  (1871).  AnU,  sec,  202,  note. 
Where  the  remedy  at  law  is  inadequate,  a 
court  of  equity  may,  for  that  reason,  in 
proper  cases,  take  jurisdiction.  lb.  obiter; 
antf,  sec.  275.  Re  Sawyer,  124  U.  S.  200 
(1887).  The  governor  will  not  be  re- 
strained from  granting  a  commission  to  an 
officer  who  has  been  improperly  elected, 
any  more  than  the  courts  would  restrain 
the  l^slature  from  passing  an  unconstitu- 
tional act.  Grier  v.  Taylor,  Gov.,  4  Mc- 
Cord  (S.  C),  206  (1827),  pa-  Bay,  J.  ; 
Chicago  p.  Evans,  24  111.  52  (1860)  ; 
Smith  r.  McCarthy,  56  Pa-  St.  359. 

1  Ante,  sec.  200  etseq. 

The  cases  show  some  conflict  of  opinion 
in  respect  to  when  a  special  mode  of  con- 
testing elections  will  exclude  the  mode  by 
quo  icarranto.  See  on  this  subject.  State 
r.  Marlow,  15  Ohio  St.  114  (1S64)  ;  dis- 
tinguished. People  V.  Hall,  80  N.  Y.  117 
(1880) ;  Commonwealth  r.  Garrigues,  28 
Pa.  St.  9  ;  Commonwealth  r.  Baxter,  35 
Pa.  St.  263;  distinguished,  People  c.  Hall, 
supra ;  Commonwealth  r.  Leech,  44  Pa. 
St.  332 ;  Commonwealth  r.  Meeser,  44  Pa. 
St.  341  ;  s.  c.  Brightly's  Election  Cases, 
659,  663,  which  the  learned  editor  of  the 
volume  last  cited  regards  as  in  conflict  with 
the  Commonwealth  r.  McCloskey,  2  Rawle 
(Pa.),  369,  two  judjres  dissenting ;  ap- 
proved. People  V.  Holden,  28  CaL  123. 
Ante,  sees.  202-205  ;  Steele  v.  Martin,  6 
Kan.  430  ;  post,  sec  926. 


In  New  York  it  is  held  that  it  is  only 
the  form  of  proceeding  by  quo  warranto 
that  is  done  away  with  by  the  code.  Peo- 
ple r.  Hall,  80  N.  Y.  117  ;  s.  c.  21  Alb. 
Law  J.  484  (1880).  The  jurisdiction  of 
the  superior  courts  is  not  touched  by  legis- 
lation of  the  State.  The  charter  of  New 
York  city  provides  that  the  board  of  alder- 
men shall  be  the  judge  of  the  election 
returns  and  qualifications  of  its  own  mem- 
bers, subject,  however,  to  the  review  of 
any  court  of  competent  jurisdiction.  The 
courts  are  not  ousted  thereby  from  an  in- 
quiry, in  the  first  instance,  as  to  the  right 
to  the  office  of  alderman.  The  following 
summarizes  the  views  of  the  court :  The 
fact  that  the  words  used  are  similar  to 
those  in  the  State  and  Federal  Constitu- 
tions, conferring  a  like  power  on  each 
house  of  the  legislature  as  to  its  members, 
does  not  exclude  the  jurisdiction  of  the 
courts.  In  the  one  case  the  jurisdiction 
is  conferred  by  the  people  upon  each 
branch  of  the  legislature  as  a  co-ordi- 
nate body  with  the  courts,  and  is  neces- 
sarily exclusive.  In  England  the  power 
of  the  commons  has  been  acquiesced  in  as 
exclusive  in  relation  to  this  matter,  though 
it  was  at  times  claimed  and  exercised  by 
the  king  and  council,  by  the  House  of 
Lords,  and  by  the  chancellor.  The  power 
is  a  necessary  incident  to  every  body  of 
that  description  which  emanates  directly 
from  the  people.  But  this  does  not  apply 
to  a  municipal  corporation  which  is  a  cre- 
ation of  the  legislature.  The  charter  pro- 
vision above  menrioned  does  not  give 
exclusive  power  in  the  first  instance  to  the 
board  of  aldermen.  The  jurisdiction  of 
the  courts  formerly  existing  is  not  taken 
away  unless  by  express  or  plain  provision 
to  that  efiect.  "  It  is  a  maxim  in  the 
common  law  that  a  statute  made  in  the 
affirmative  without  any  negative,  expressed 
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§  892  (716).  Proper  Remedy  to  try  the  Title  to  Public  or 
Municipal  Offices.  —  We  have  seen  already  that  it  is  the  doctrine 
of  the  Englidh  law,  quite  generally  adopted  in  this  country,  where 
a  person  is  in  the  actual  possession  of  an  office  under  an  election  or  a 
commission,  and  is  thus  exercising  its  duties  under  color  of  right,  that 
the  validity  of  his  election  or  commission  cannot,  in  general,  be  tried 
or  tested  on  a  mandamus  to  admit  another,  but  only  by  an  information 
in  the  nature  of  a  quo  warranto}-      The  certificate  of  election  of  an 


or' implied,  does  not  take  away  the  com- 
mon law."  Coke  Inst.  199,  chaps,  xx.- 
xxiv.  ;  Rex  v.  Morely,  2  Burr.  104D  ; 
Heath,  In  re,  3  Hill,  52  ;  People  v.  B.  & 
B.  T.  Road,  23  Weud.  222.  That  rule 
applies  here.  The  Supreme  Court  is  not 
deprived  of  jurisdiction  ;  a  cumulative 
jurisdiction  is  created.  The  phrase  in  the 
charter,  "  subject,  however,  to  the  review 
of  any  court  of  competent  jurisdiction," 
does  not  imply  that  the  words  giving  the 
power  would,  without  some  restriction, 
have  conferred  sole,  exclusive,  and  final 
jurisdiction.  Whenever  a  new  jurisdic- 
tion is  erected,  whether  by  public  or  pri- 
vate act,  it  is  subject  to  inspection  by  the 
proper  court  by  writ  of  error,  certiorari, 
or  mandamus.  Lawton  v.  Comra'rs,  2 
Caines,  1 81 .  The  rule  that  where  a  new 
right,  or  the  means  of  acquiring  it,  is  con- 
ferred, and  an  adequate  remedy  for  its  in- 
vasion given  by  the  same  statute,  parties 
injured  are  confined  to  the  statutory  re- 
dress (Dudley  v.  Weston,  3  N.  Y.  9),  does 
not  apply.  State  v.  Fitzgerald,  44  Mo. 
425  ;  Hummer  v.  Hummer,  3  Greene 
(Iowa),  42  ;  Wammack  v.  Hollo  way,  2 
Ala.  31  ;  Murfree  v.  Leeper,  1  Overt. 
(Tenn.)  1:  Burginhofen  v.  Martin,  3  Yeates 
(Pa.),  479  ;  Commonwealth  V.  McCloskey, 
2  Rawle,  369.  In  this  case  the  relator, 
who  claimed  the  office  of  alderman  against 
the  respondent,  had  instituted  proceedings 
before  the  board  of  aldermen  for  the  office, 
and  this  board  had  decided  adversely  to 
the  relator,  which  proceedings  had  not 
been  reversed  when  the  proceedings  in  this 
suit  were  instituted.  While  the  decision 
might  be  rds  adjudicata  as  to  relator,  it 
was  not  so  as  to  the  State.  Duchess  of 
Kingston's  Case,  20  How.  St.  Tr.  355; 
Barr  v.  Jackson,  1  Phillips,  582  ;  King  v. 
Clarke,  1  East,  38 ;  State  v.  Hardie,  1 
Ired.  42.     Ante,  chap,  ix.,  sec.  202  ei  seq,. 


where  the  subject  referred  to  in  the  text  is 
considered  at  large. 

1  Ante,  sec.  202,  and  note  ;  sees.  838, 
842-846  ;  Regina  v.  Leeds,  11  A.  &  Ei 
512  ;  Regina  v.  Derby,  7  A.  &.  E.  419  ; 
Regina  v.  Chester,  5  El.  &  Bl.  531  ;  Asken 
r.  Manning,  38  Up.  Can.  Q.  B.  345,  and 
see  Biggar,  In  re,  3  U.  C.  Q.  B.  144  ;  Re- 
gina  V.  O'Hare,  24  P.  R.  18  ;  Regina  v. 
Lindsay,  18  U.  C.  Q.  B.  51  ;  Regina  v.  St. 
Martin,  17  A.  &  E.  149  ;  Regina  v.  Hert- 
ford, Col.  L.  R.  2  Q.  B.  Div.  590  ;  State  v. 
Moffitt,  5  Ohio,  358  :  Warner  v.  Myers,  3 
Oreg.  218  (1870);  State  v.  Choate,  11  Ohio, 
511  ;  State  v.  Bryce,  7  Ohio,  Part  2,  p. 
82;  People  v.  New  York,  3  Johns.  Cas. 
79  (1802)  {mandamus  to  admit  aldermen). 
In  the  case  last  cited,  the  reason  for  the 
rule  is  thus  stated  by  the  court  :  "  Where 
the  office  is  already  filled  by  a  person  who 
has  been  admitted  and  sworn,  and  is  in  by 
color  of  right,  a  mandamus  is  never  issued 
to  admit  another  person,  because  the  cor- 
poration, being  a  third  party,  may  admit 
or  not,  at  pleasure,  and  the  rights  of  the 
party  in  office  may  be  injured,  without 
his  having  an  opportunity  to  make  de- 
fence. The  proper  remedy,  in  the  firet 
instance,  is  by  information  in  the  nature 
of  a  quo  warranto,  by  which  the  rights  of 
the  parties  may  be  tried."  People  v. 
New  York,  3  Johns.  Cas.  79,  80.  Quo 
warranto  lies  to  terminate  right  further  to 
hold  an  office,  notwithstanding  the  officer 
abandons  the  office.  State  i;.  Graham,  13 
Kan.  136  (1874).  See,  also,  People  v. 
Sweeting,  2  Johns.  184 ;  People  v.  Van 
Slyck,  4  Cow.  (N.  y.)  297,  323  ;  French 
V.  Cowan,  79  Me.  426  ;  Brennan  v.  Brad- 
shaw,  53  Tex.  330,  quoting  the  text ; 
Stephens's  Nisi  Prius,  2445  et  seq.,  where 
the  validity  and  invalidity  of  corporate 
elections  are  fully  treated. 
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officer,  or  his  commission,  coming  from  the  proper  source,  is  prima 
fade  evidence  in  favor  of  the  holder ;  and  iu  every  proceeding,  excepL 
a  direct  one  to  try  the  title  of  such  holder,  it  is  conclusive;  but  in  quo 
warranto  the  court  will  go  behind  the  certificate  or  commission,  and 
inquire  into  the  validity  of  the  election  or  appointment,  and  decide 
the  legal  rights  of  the  parties  upon  full  investigation  of  the  facts,^ 

1  People  V.  Van  Slyck,  4  Cow. 
(X.  Y.)  297  (1825)  ;  People  r.  Vail,  20 
Weud.  (N.  Y.)  12  (1838) ;  People  r.  Rich- 
ardson, 4  Cow.  (N.  Y.)  100,  101,  note  ; 
lb.  297  ;  People  v.  Seaman,  5  Denio 
(X.  Y.),  409  (1848)  ;  People  c.  Thacher, 
55  N.  Y.  525  (1874)  ;  State  r.  Marston, 
6  Kan.  524  (1870)  ;  Low  v.  Towns,  Goy., 
8  Ga.  360  (1850)  ;  Bonner  v.  State,  7  Ga. 
479  ;  anti,  sec.  202,  and  note ;  sees.  204, 
205,  221,  846.  When  the  legislature  vali- 
dates the  title  of  an  officer  to  an  office, 
his  right  cannot  afterwards  be  questioned 
on  a  quo  warranto.  People  v.  Flanagan, 
66  N.  Y.  237  (1876)  ;  People  v.  Bull,  46 
N.  Y.  57,  distingiiished- 

In  the  People  p.  Van  Slyck,  supra, 
which  was  an  information  in  the  nature 
of  a  quo  warrajito  against  one  intruding 
into  an  office  by  reason  of  an  unlawful  de- 
cision of  the  board  of  canvassers.  Wood- 
worth,  J.  said:  "  It  was  contended  on  the 
argument  that  the  decision  of  the  board  of 
canvassers  was  conclusive  until  reversed, 
and  could  only  be  reviewed  by  certiorari. 
[See  post,  chap.  xxii.  sec.  925 ;  ante,  sec. 
202.  ]  This  objection  cannot  prevail.  They 
are  required  by  the  act  to  attend  at  the 
clerk's  office,  and  calculate  and  ascertain 
the  whole  number  of  votes  given  at  any 
election,  and  certify  the  same  to  be  a  true 
canvass.  This  is  not  a  judicial  act,  but 
merely  ministeriaL  They  have  no  power 
to  controvert  the  votes  of  the  electors.  If 
they  deviate  from  the  directions  of  the 
statute,  and  certify  in  favor  of  an  officer 
not  duly  elected,  he  is  liable  to  be  ousted 
on  an  information  in  the  nature  of  a  quo 
warranto  where  the  trial  is  had  upon  the 
right  of  the  party  holding  the  office.  The 
court  will  decide  upon  an  examination  of 
all  the  facts."     4  Cow.  297,  323. 

Effect  of  choosing  or  electing  a  disquali- 
fied person  ;  ante,  sec.  196  ;  Common- 
wealth V.  Cluley,  56  Pa.  St.  270  (1867)  ; 
Stephens's  Nisi  Priu^,  2454. 

Acta  of  officers  de  facto  are  valid,  unless 


directly  questioned  by  proceedings  against 
them.  Burke  r.  Elliott,  4  Ired.  L.  355  ; 
Burton  r.  Patten,  2  Jones  L.  (X.  C.)  124. 
Difference  between  de  facto  and  de  jure 
officers  is  well  stated  by  Ruffin,  C.  J.  ;  lb. 
Stephens's  Nisi  Prius,  2448.  See,  also, 
ante,  sec.  221,  note ;  sees.  273,  274,  276  ; 
State  V.  Tolan,  33  N.  J.  L.  195  ;  Cole  v. 
Black  River  Falls,  57  Wis.  110  ;  State  v. 
Goodwin,  69  Tex.  55  (an  election  of  mu- 
nicipal officers  regularly  held,  declared 
valid,  though  ordered  by  de  facto  officers 
exercising  the  lowers  of  mayor  and  alder- 
men). A  de  facto  officer  may  be  compelled 
to  perform  an  official  duty  by  mandamus. 
He  cannot  plead  in  defence  to  the  proceed- 
ing that  he  does  not  hold  his  office  de  jure. 
Kelly  r.  Wimberly,  61  ^liss.  548.  Hence, 
a  de  facto  treasurer  cannot  refuse  to  pay 
an  order  drawn  upon  him  on  the  ground 
that  the  act  incorporating  the  borough  is 
unconstitutional.  Mandamus  lies  to  him 
as  a  die  facto  officer  to  compel  its  payment 
to  the  same  extent  as  if  there  was  no  ques- 
tion about  the  validity  of  the  organiza- 
tion. State  r.  Philbrick,  49  N.  J.  L.  374. 
An  officer  de  facto  must  be  submitted 
to  as  such,  until  displaced  by  a  regular 
direct  proceeding  for  that  purpose.  Moore, 
In  re,  62  Ala.  471  ;  Duke  r.  Cahawba  Nav. 
Co.  16  Ala.  372;  Dillard  v.  Webb,  55 
Ala.  468  ;  Rex  r.  MiUer,  6  D.  &  E.  T.  R. 
269  ;  Rex  v.  Osboume,  4  East,  327  ;  Bun- 
combe V.  McCarson,  1  D.  &  B.  (N.  C.)  306; 
Robinson  r.  London  Hosp.  Gov.,  21  Eng. 
L.  &  Eq.  371 ;  Heath  v.  State,  36  Ala.  273. 
The  acts  of  an  officer,  de  facto,  are  valid 
only  so  far  as  the  rights  of  the  public  and 
of  third  persons  having  an  interest  therein 
are  involved.  He  can  claim  nothing  for 
himself.  His  title  cannot  be  inquired 
into  collaterally,  but  may  be  in  a  suit  in 
his  own  right  as  officer.  People  r.  Weber, 
86  IU.  2S3.  For  an  exhaustive  and  valua- 
ble review  of  the  English  and  American 
authorities  upon  the  question,  TFhat  is 
essential  to  constitute  an  officer  de  facto  f 
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§  893  (717).  Defendant's  Pleas  or  Answer.  —  In  a  proceeding  by 
information  in  the  nature  of  a.  quo  warranto  the  defendant  rriust  either 
disclaim  or  justify.  If  he  disclaims,  the  State  is  at  once  entitled 
to  judgment.  If  he  justifies,  he  must  set  out  his  title  specifically. 
It  is  not  enough  to  allege  generally  that  he  was  duly  elected  or  ap- 
pointed to  the  office.  He  must  plead  facts,  showing  on  the  face  of 
the  plea  that  he  has  a  valid  title  to  the  office.  The  State  is  not 
bound  to  show  anything.  Therefore  it  is  no  answer  to  the  informa- 
tion  that  the  relator  is  not  entitled  to  the  office.  The  defendant  is 
called  upon  to  show  by  what  warrant  he  exercises  the  functions  of 
the  office ;  he  must  exhibit  good  authority,  or  the  State  is  entitled 
to  a  judgment  of  ouster.^ 

§  894  (718).  In  Cases  •where  the  Municipal  Corporation  does  not 
legally  exist;  Rex  v.  Saunders.  —  In  England  it  was  held,  in  Eex  v. 
Saunders  (in  which  an  information  in  the  nature  of  a  quo  warranto  was 
moved  against  the  defendant,  to  show  by  what  authority  he  claimed 
to  be  an  alderman  of  Taunton),  where  the  relator  showed  that  the 
corporation  was  dissolved  and  extinct,  and  that  no  corporate  body 
in  fact  existed,  or  claimed  to  exist,  at  the  time  of  the  application, 


see  the  learned  opinion  of  Butler,  C.  J., 
delivering  the  judgment  of  the  Supreme 
Court  of  Coniucticitt,  in  the  State  v.  Car- 
roll, with  note  of  Judge  Rcdfield,  12  Am. 
L.  Reg.  (n.  s.)  March,  1873,  pp.  165, 
183  ;  s.  c.  38  Conn.  449.  It  was  held  in 
this  ease  where  judges  were  by  the  Con- 
stitution required  to  be  elected  by  the 
General  Assembly,  and  a  judge  of  a  city 
court  was  so  elected,  and  where  it  was 
further  provided  by  law  that  in  case  of 
his  absence  or  sickness  a  justice  of  the 
peace  should  temporarily  hold  the  city 
court,  that  the  judgments  of  such  justice 
were  not  void  ;  that  he  was  an  officer 
de  facto  if  not  de  jure,  and  that  he  was  a 
de  facto  officer  even  if  the  law  author- 
izing him  to  act  was  unconstitutional. 
The  court  distinctly  decided  that  the  acts 
of  an  officer  appointed  [to  a  de  jure  office] 
pursuant  to  an  unconstitutional  law,  and 
before  its  unconstitutionality  has  been 
adjudged,  are  valid  as  respects  the  public 
and  third  persons.  The  opinion  of  Butler, 
C.  J.,  is  declared  by  Mr.  Justice  Field  in 
Norton  v.  Shelby  County,  118  U.  S.  425, 
445,  448  (1885),  to  be  "an  elaborate  and 
admirable  statement  of  the  law,  on  the 
validity  of  the  acts  of  de  facto  officers, 


however  illegal  the  mode  of  their  appoint- 
ment." But  its  doctrine  is,  and  was  meant 
to  be,  limited  "  to  the  unconstitutionality 
of  acts  appointing  the  officer,"  and  it 
does  not  extend  to  unconstitutional  "  acts 
creating  the  office,"  since  there  can  be  no 
de  facto  officer  unless  there  is  a  de  jure 
office.  See,  also,  State  v.  Douglass,  50 
Mo.  593  ;  approved.  County  of  Ralls  v. 
Douglass,  105  TJ.  S.  728.  Official  acts  of 
a  person  disqualified  to  hold  office  for 
participation  "  in  the  rebellion  "  are  not 
void.  Lockhart  v.  Troy,  48  Ala.  579 
(1872).  Whether  officers  ^e/acto  can  en- 
force payment  of  salary.  Samis  v.  King, 
40  Conn.  298  (1873)  ;  ante,  chap.  ix.. 
sec.  235,  note. 

1  Clark  V.  People,  15  111.  213  (1853) ; 
Cole  on  Crim.  Inf.  210,  212  ;  Willc.  486, 
487,  488,  where  the  requisites  of  pleas  are 
stated  ;  Angell  &  Ames  on  Corp.  sec.  756  ; 
Stephens's  Nisi  Prius,  2431,  2464;  2 
Kyd,.  399.  It  is  not  sufficient  for  the  de- 
fendant to  aver  that  he  is  "  duly  elected." 
Commonwealth  v.  Gill,  3  Whart.  (Pa.) 
228  ;  Crook  v.  People,  106  111.  237.  Atty.- 
Gen.  V.  Foote,  11  Wis.  14  ;  State  v. 
Gleason,  12  Fla.  190  ;  People  v.  Thacher, 
65  N.  Y.  525. 
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that  the  information  should  be  refused.^  This  case  was  referred  to 
in  South  Carolina,  and  the  opinion  expressed  that  quo  vjarranto 
would  not  lie  against  one  claiming  office  under  a  priva:e  corporation 
which  has  no  legal  existence.*  In  New  York,  however,  under  the 
legislation  in  that  State,  it  is  expressly  decided  that  the  question 
whetJier  a  municipal  or  public  corporation  has  been  legally  created  or 
erected  may  be  tested  in  an  action  or  proceeding  in  the  nature  of  quo 
warranto  brought  against  any  one  exercising  an  office  in  such 
corporation.^ 


1  Rex  V.  Saunders,  3  East,  119  (1802). 
In  this  case  the  relator,  in  1802,  stated 
that  the  defendant  had  been  elected  al- 
derman in  1788,  and  that  the  corporation 
was  dissolved  in  1792,  since  which  no  acts 
had  been  attempted  to  be  done  by  the 
corporate  body,  but  that  the  defendant 
bad  made  his  appearance  at  Taunton  at 
the  last  election  for  members  of  Parlia- 
ment, and  had  there  claimed,  as  alder- 
man, to  be  returning  officer,  and  had  re- 
ceived votes  as  such,  and  had  executed  a 
separate  return.  Lord  Ellenborough,  C.  J., 
delivering  the  judgment  of  the  court,  ob- 
sei-ved  that  "  the  corporation  being  stated 
to  be  actually  dissolved,  and  no  corporate 
body,  claiming  to  be  such,  in  existence, 
the  act  of  this  individual  person  was  a 
mere  nullity,  and  of  uo  more  eflfect  than 
if  a  mere  stranger  had  come  into  the  town 
and  claimed  to  be  an  alderman  and  re- 
turning oflScer.  Here  are  no  civil  rights 
in  controversy,  which  would  warrant  the 
court  to  interfere  by  their  own  authority  ; 
but  what  he  claimed  was  a  mere  nullity. 
There  was  no  such  office  in  existence,  and 
therefore  no  ground  for  our  interference  ; " 
and  the  rule  was  refused. 

2  State  t;.  Lehre,  7  Rich.  L.  234,  324 
(18.')4),  per  Glover,  J.,  who  said  :  "  It  was 
contended,  in  argument,  that  there  was 
no  corporation,  and  that  the  election  [for 
bank  directors  and  president]  is  therefore 
void.  If  no  corporation  exist  it  would  be 
nugatory  and  fruitless  to  proceed  any  fur- 
ther in  the  quo  warranto,  and  call  in  ques- 
tion a  harmless  and  pretended  claim, 
where  no  civil  right  is  in  controversy. 
If  there  was  no  such  corporation,  there 
was  no  such  oflBcer,  and  it  would  be,  as 
was  said  by  Lord  Ellenhorough,  in  Eex  v. 
Saunders  (3  East,  119),  as  if  a  stranger 


had  come  into  town  and  claimed  to  be 
president  or  director." 

8  People  V.  Carpenter,  24  N.  Y.  86 
(1861).  This  action  was  in  the  nature  of 
qtio  warranto  in  the  name  of  the  people, 
and  was  brought  to  test  the  right  of  the 
defendant  to  exercise  the  duties  and  pow- 
ers of  supervisor  of  the  town  of  Afton, 
and  the  case  turned  upon  the  sole  point 
whether  that  town  had  been  legally  cre- 
ated. It  was  contended  in  argument  that 
this  form  of  action  was  not  the  appropri- 
ate remedy  to  bring  up  that  point  for  de- 
cision. Defendant's  argument  was,  that  if 
there  was,  as  the  plauitiffs  allege,  no  such 
town  as  Afton,  then  it  was  impossible  that 
defendant  should  exercise  the  duties  of 
an  office  which  had  no  existence.  "  But," 
says  Davies,  J.,  "we  think  the  objection 
too  technical.  The  object  of  the  framers 
of  the  code,  in  the  provisions  in  reference 
to  these  actions,  manifestly  was  to  pro- 
vide a  speedy  and  eliective  mode  of  de- 
termining the  claims  of  persons  to  exercise 
the  duties  of  any  office  within  this  State, 
and  this  necessarily  involves  the  deter- 
mination of  the  existence  of  the  particu- 
lar office."  See,  also,  where  same  view 
was  taken,  The  People  v.  Draper,  15  N.  Y. 
532,  an  action  of  like  character,  to  test 
right  of  the  defendants  to  the  office  of 
police  commissioners  under  the  Sletropol- 
itan  Police  District  Act.  And  see  note 
in  4  Cow.  100  et  seq.  ;  State  v.  Carbin- 
dale  Indep.  Sch.  Dist.,  29  Iowa,  264 
(1870)  ;  People  v.  Albertson,  55  N.  Y. 
50  (1873)  ;  People  v.  Clute,  52  N.  Y.  576 
(1873).  The  New  York  rule,  stated  in 
the  text,  is  adopted  and  followed  in  Min- 
iiesoia,  where  the  provision  of  the  statute 
in  respect  to  quo  warranto  is  taken  from 
the  New  York  code,  and  is  considered  by 
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In  Missouri  it  is  admitted,  in  the  opinion  of  the  judge  who  de- 
livered the  judgment  of  the  court,  that  in  a  proceeding  in  the  nature 
of  quo  warranto  against  the  trustees  of  a  town,  to  oust  them  from 
exercising  the  powers  of  such  trustees  on  the  ground  that  the  town 
was  not  legally  incorioorated,  the  question  of  the  existence  or  non- 
existence of  the  supposed  town  corporation  may  be  put  in  issue ; 
and  it  is  furthermore  admitted  that,  if  in  such  case  there  is  no  cor- 
poration either  de  facto  or  de  jure,  the  relator  would  be  entitled  to 
judgment ;  but  it  was  held  that  where  the  town  corporation  is  actually 
in  existence  under  the  order  of  a  court,  regular  on  its  face,  establish- 
ing it,  the  question  whether  such  order  was  procured  by  fraud,  or 
was  void  because  the  petition  for  the  incorporation  was  not  signed 
by  the  requisite  number  of  taxable  inhabitants,  cannot  be  inquired 
into  and  determined  in  a  proceeding  against  the  trustees,  but  only, 
it  is  to  be  inferred,  in  a  direct  proceeding  against  the  corporation 
itself.  1 


Berry,  J.,  to  enlarge  the  common-law 
scope  of  the  proceeding.  State  v.  Parker, 
25  Minn.  215  (1878)  ;  see  State  v.  Brown, 
31  N.  J.  L.  355,  356  ;  People  v.  Maynard, 
15  Mich.  463  ;  People  v.  Bennett,  29  Mich. 
451  (1874)  ;  s.  c.  18  Am.  Rep.  107.  The 
legality  of  an  incorporation  under  the 
General  Village  Act  must,  it  seems,  be 
tested,  not  in  equity,  but  by  quo  loarranto. 
People  V.  Clark,  70  N.  Y.  518  (1870). 

In  Massachusdts  it  was  held  that  where 
a  new  county  had  been  created  by  an  act 
of  the  legislature  which  contained  a  pro- 
vision that  it  should  not  take  effect  until 
a  future  day  mentioned,  an  apppintment 
by  the  governor  to  an  office  for  such 
county  before  the  act  took  effect  was 
void,  and  that  an  information  in  the 
nature  of  a  quo  warranto  would  lie  to  re- 
move the  appointee.  Commonwealth  v. 
Fowler,  10  Mass.  290  (1813)  ;  s.  c.  11 
Mass.  339.  In  People  v.  Maynard,  15 
Mich.  463,  which  was  a  quo  warranto 
against  a  person  acting  as  county  treas- 
urer, the  result  depended  upon  the  consti- 
tutionality of  a  statute  creating  a  new 
county,  and  the  statute  was  held  to  be 
unconstitutional. 

1  State  V.  Weatherby,  45  Mo.  17 
(1869).  It  may  be  suggested  in  reference 
to  the  opinion  in  this  case  that,  notwith- 
standing what  is  said  on  this  subject  in 
the  opinion,  the  logical  effect  of  the  de- 
cision   seems   to   be  that   the    q,ue8tion 


whether  a   corporation  has  been   legally 
created  or  not  cannot  be  tried  in  proceed- 
ings against  persons  assuming  to   act  as 
officers  in  such  a  corporation.  See,  however. 
State  V.  McReynolds,  61  Mo.  203  ;  State 
V.  Coffee,  59  Mo.  59.     The  London  Law 
Times,  voL  liv.  p.  228,  referring  to  sec. 
894  of  the  text,  somewhat  inaccurately  re- 
marks: "A  curious  example  of  the  different 
views  which  have  been  taken  in  the  two 
countries  is  afforded  by  quo  warranto  in- 
formations in  cases  where  no  corporation 
exists.     It  has  been  held  in  England  in 
Rex  V.  Saunders,  3  East,  119,  and  more  re- 
cently in  Lloyd  v.  The  Queen,  6  L.  T.  Rep. 
N.  s.  610,   that   an   information    may  go 
where  there  is  no  corporation  in  existence. 
Rex  V.  Saunders  was  referred  to  in  a  case 
in  South  Carolina,  and  the  opinion  was 
expressed  that  quo  warranto  would  not  lie 
against  one  claiming  office  under  a  private 
corporation  which  has  no  legal  existence. 
But   in   New   York  the  English  doctrine 
was  accepted,  it  being  expressly  decided 
(People  V.   Carpenter,   24  N.  Y.  86)  that 
the  question  whether  a  municipal  or  pub- 
lic corporation  has  been  legally  created  or 
erected   may  be   tested  by  an   action   or 
proceeding   in    the    nature   of  quo   war' 
ranto  brought  against  any  one  exercising 
an  office  in  such  corporation."     Legal  ex- 
istence of  a  corporation  must,  in  Illinois, 
be  tested  by  quo  wairanto.     Renwick  v. 
Hall,  84  111.  162  (1877).     In  Commticut 
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§  895  (719).  Usurpation  of  Franchises  ;  Distinction.  —  It  is  held 
in  England  that  if  the  information  be  for  usurping  a  franchise  by  a 
corporation,  it  should  be  against  the  corporation ;  but  if  for  usurp- 
ing the  franchise  to  be  a  corporation,  it  should  be  against  the 
particular  persons  guilty  of  the  usurpation.^  In  Ohio,  under  the 
statutes  of  the  State,  the  proceeding  to  question  the  franchise  of 
being  a  private  corporation  must  be  against  the  individuals  who 
usurp  the  franchise ;  and  information  in  the  nature  of  quo  warranto 
will  not  lie  against  a  de  facto  corporation,  in  its  assumed  corporate 
name,  to  compel  it  to  show  by  what  title  it  exercises  the  franchise 
to  be  a  corporation.  The  court  admitted,  however,  that  in  such  cases 
municipal  corporations  might  be  an  exception ;  but  the  point  was 
not  decided.^ 

§  896  (720).  No  Forfeiture  of  Municipal  Charter  or  Franchises. — 
In  no  instance  known  to  the  author  have  the  courts  of  this  country 
declared  forfeited  the  charter  or  franchises  of  a  municipal  corporation 
for  the  acts  or  misconduct  of  its  agents  or  officers.  That  this  was 
done  by  the  English  courts  prior  to  the  revolution  of  1688  is  well 
known.  The  case  of  the  city  of  London  is  the  most  conspicuous 
historical  example.  It  is  believed  by  the  author  that  such  a  remedy 
is  not  applicable  to  our  corporations,  created,  as  they  are,  by  statute, 
for  the  benefit  not  of  the  officers  or  a  few  persons,  but  of  the  whole 
body  of  the  inhabitants  residing  therein,  and  the  public.  If  the  offi- 
cers usurp  rights  which  belong  to  the  State,  the  law,  by  quo  warranto, 
by  injunction,  by  action,  by  declaring  their  acts  void,  and  in  other 

an  information  in  the  nature  of  a  q\u)  war-  in  the  first  case  says  this  question  was  left 

ranto  will  not  lie  to  try  the  right  to  an  open  in  The  City  of  London's  Case,  8  How. 

oflSce  that  is  not  a  legally  authorized  pub-  St.  T.  1039,  and  it  seems  to  have  been  de- 

lic  ofiBce.     State  v.  North,   42  Conn.  79  cided  otherwise  in  Rex  v.  Chester,  cited  2 

(187.=));  see  Norton  f.  Shelby  County,  118  D.  &  E.  T.  R.  565,  but  that  in  this  coun- 

U.  S.  425,  445-448  (1885),  noticed  supra,  try  the  weight  of  authority  is  otherwise. 

1  Rex  V.  Casack,  2  Roll.  R.  113,  115  ;  People  r.  Saratoga  &  R.  R.  R.  Co.,  15 
People  r.  Richardson,  4  Cow.  109,  note.  "Wend.  114  ;  People  r.  Richardson,  4  Cow. 
See  Mr.  Willcock's  observations,  Willc.  (N.  Y.)  97,  109,  note;  Angell  &  Ames, 
500,  pi.  488.  sec.  756.     And  he  admits  that  municipal 

An   information  in  the  nature  of  quo  corporations  may  be  an  exception,  because 

warranto  will   not  lie  against  an  alleged  the  inhabitants  of  the  place  may  be  so  nu- 

township  whose  organization  is  invalid  on  merous  that  it  would  be  impossible  to  pro- 

the  face  of  the  record ;  it  will  lie,  however,  ceed  against  thera  individually, 

against  the  several  town  officers  for  nsurp-  Judgment  in  quo  icarrarUo  against  a 

ing  franchises.  Scraflford  r.  Gladwin  Coun-  municipal  corporation  and  officers  therein 

ty,  41  Mich.  647.  acting  under  a  charter   which   had  not 

2  State  V.  Cine.  Gasl.  &  C.  Co.,  18  Ohio  legally  been  accepted  by  reason  of  fraudu- 
St.  262  ;  CommonwealtK  v.  Central  Pas-  lent  voting.  State  v.  Bradford,  32  Vt.  50. 
8enger  Railway,  52  Pa.  St.  506.     Scott,  J.,  Acceptance  of  charter.    An.%  sec.  44. 
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ways,  can  correct  the  usurpation,  and  should  do  it,  without  forfeit- 
ing the  rights  and  franchises  of  the  citizens,  who  are  blameless.^ 


§  897  (721).  Against  Municipal  Corporations  for  Iixcess  of  Power. 
—  We  have  elsewhere  treated  of  the  mode  in  which  illegal  or  unau- 
thorized corporate  acts  may  be  prevented,  and  the  remedies  afforded 
by  the  law  in  respect  thereto ;  ^  but  it  may  be  here  observed  that  an 
information  in  the  nature  of  a  quo  warranto  has  in  some  cases  been 
resorted  to  as  a  remedy  for  the  illegal  usurpation,  by  a  municipal  cor- 
poration, of  the  powers  not  granted  to  it  by  its  charter  or  the  law. 
Thus,  in  South  Carolina  it  has  been  adjudged  that  the  right  of  a  muni- 
cipal corporation  to  exercise  public  powers — as,  for  example,  its  right 
under  its  charter  to  tax  certain  descriptions  of  property,  —  may  be  de- 
termined on  an  information  in  the  nature  of  a  quo  warranto,  filed  by 
the  Attorney-General  against  the  corporation  .^  Such  use  of  the 
remedy  is  very  rare.  But  in  Massachusetts  it  is  held  that  an  informa- 
tion in  the  nature  of  a  quo  warranto  will  not  lie  against  a  municipal 
corporation  to  enforce  the  performance  of  a  corporate  duty  neglected  by 
the  corporation.     The  court  distinguish  between  such  neglect  and 


^  See,  on  this  subject,  Commonwealth 
V.  Pittsburgh,  14  Pa.  St.  177  (1850)  ; 
ante,  chap.  vii.  on  the  Dissolution  of  Mu- 
nicipal Corporations,  sees.  165-168  ;  City 
of  London's  Case,  antt,  chap.  i.  sec.  8. 
A  municipal  corporation  cannot,  in  any 
collateral  proceeding,  be  declared  or  held 
to  have  forfeited  its  charter  for  non-user 
or  other  cause  ;  it  retains  its  corporate 
character  until  it  is  repealed  or  the  for- 
feiture declared  by  direct  judicial  pro- 
ceeding. Harris  v.  Nesbit,  24  Ala.  398 
(1854)  (ferry  controversy).  Under  the 
code  of  Alabama,  an  information  in  the 
nature  of  a  quo  viarranto  will  not  lie  to 
vacate  the  charter  of  a  municipal  corpora- 
tion on  account  of  the  passage  of  unauthor- 
ized ordinances  by  the  council.  State  v, 
Cahaba  Council,  30  Ala.  66  (1857).  Per- 
formance of  omitted  duty  cannot  be  en- 
forced by  quo  warranto,  as  judgment  of 
forfeiture  would  be  inapplicable.  Attor- 
ney-General V.  Salem,  103  Mass.  138 
(1869).  Explained,  Attorney-General  v. 
Boston,  123  Mass.  460  (1877). 

^  Post,  chaps,  xxii.,  xxiii. 

8  State  V.  Charleston  Council,  1  Mill 
Const.  R.  (S.  C.)  36  (1817)  ;  Bullet's  Nisi 
Prills,  212.  See  in  Iowa,  State  v.  Lyons, 
81  Iowa,  432  (1871),  where  the  nature  of 


the  remedy  was  discussed,  and  it  was  held 

that  proceedings  in  quo  warranto  will  not 
be  entertained  for  the  purpose  of  annulling 
a  city  ordinance  passed  in  the  irregular  and 
improper  exercise  of  a  power  conferred  by 
law.  In  Illinois  it  has  been  held  that  the 
constitutionality  of  an  act  extending  the 
corporate  boundaries  cannot  be  tried  in 
quo  warranto,  questioning  the  right  of  the 
city  officers  to  act  within  the  extended 
boundary.  People  v.  Whitcomb,  55  111. 
172  (1870). 

Quo  warranto  will  not  lie  against  a  cor- 
poration for  taking  land  without  making 
compensation  as  required  by  law  ;  trespass 
is  the  remedy.  People  v.  Hillsdale,  &c. 
Co.,  2  Johns,  (N.  Y.)  190  (1807).  This 
remedy  is  not  appropriate  to  test  the  legal 
right  of  a  gas  company  under  municipal 
sanction  to  lay  down  its  pipes  in  a  public 
street.  People  v.  Mut.  Gasl.  Co.,  38  Mich. 
154.  As  to  remedy,  see  chapter  on  Man- 
damus,  ante. 

Simple  error  of  judgment  on  the  part  of 
officers  of  municipal  corporations  as  to  the 
extent  of  their  powers  will  not  authorize 
the  court,  on  quo  warranto,  to  declare  a 
forfeiture  of  their  offices.  State  v.  Town 
Council,  30  Ala. '66(1857). 
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the  usurpation  of  a  franchise  not  granted,  and  remark  that  they  "  do 
not  feel  called  upon  to  consider  whether  under  our  political  system 
this  remedy  can,  under  any  circumstances,  be  ruaintained  against  a 
municipal  corporation."  ^ 

§  898.  Same  subject.  Most  be  institated  by  Attorney-General.  — 
The  right  to  be  a  municipal  corporation  is  a  franchise  which  the 
State  may  withhold  or  grant  at  its  pleasure.  The  right  to  file  an 
information  in  the  nature  of  a  quo  warranto,  or  to  institute  a  civil 
action  or  proceeding  to  arrest  a  usurpation,  of  such  a  franchise,  does 
not  belong  to  the  individual  citizen ;  the  right  to  institute  such  pro^ 
ceedings  against- an  existing  dc  facto  municipal  corporation  is  in  the 
State,  and  the  iustitution  of  the  action  is  a  matter  in  the  discretion 
of  the  Attorney-General^ 

§  899.  Discretion  to  grant ;  How  exercised.  —  Leave  to  grant  an 
information  in  the  nature  of  a  quo  warranto  is  within  the  sound  dis- 
cretion of  the  court  or  judge.  Leave  is  not  granted  as  a  mere  matter 
of  right;  on  the  other  hand,  the  court  cannot  arbitrarily  refuse  it. 
It  must  exercise  a  sound  discretion,  in  accordance  with  the  princi- 
ples of  law.^ 

abase  of  a  franchise,  it  is  a  public  wrong, 
and  a  proceeding  by  quo  warranto  must  be 
by  the  public  prosecutor  or  other  author- 
ized officer  of  the  State,  who  may  act  either 
on  his  own  motion  or  at  the  instance  of  a 
private  relator,  but  he  must  act  in  his 
official  capacity,  under  a  sense  of  official 
duty,  and  not  merely  lend  his  name  for  the 
use  of  a  private  party.  The  proceeding 
must  be  official  in  fact,  and  not  in  form 
only.  The  law  has  wisely  placed  the  con- 
trol of  all  matters  that  concern  the  public 
alone  in  the  hands  of  its  officers  chosen 
for  that  purpose  ;  and  public  proceedings 
ought  not  to  be  used  for  the  promotion  of 
private  ends.  The  court  in  the  exercise 
of  its  discretion  should  take  into  consider- 
ation the  circumstances  showing  the  char- 
acter of  the  proceeding  ;  and  if  satisfied 
that  the  purpose  is  merely  to  allow  a  pri- 
vate party  to  institute  proceedings  in  a 
matter  concerning  the  public  alone,  its 
duty  is  to  refuse  to  allow  the  information 
to  be  filed.  People  v.  Xo.  Chicago  Ry. 
Co.,  88  111.  537  (1S73),  per  Scholfidd,  J.  ; 
Dorsey  v.  Ansley,  72  Ga.  460  ;  see  supra, 
sec.  890,  note  ;  in/ra,  sees.  J>00,  note,  90L 


^  Attorney-General  r.  Salem,  103  Mass. 
138  (18(59),  per  Morton,  J.  This  case  is 
commented  on  and  explained  and  in  some 
respects  limited  by  the  more  recent  case 
of  the  Attorney-General  r.  Boston,  123 
Mass.  460  (1877),  referred  to  infra,  sec. 
920. 

2  Robinson  r.  Jones,  14Fla.  256  (1872). 
lii  California  the  statutory  action  for 
usurpation  —  in  the  nature  of  quo  war- 
ranto —  may  be  maintained  against  the  de- 
fendant in  its  assumed  corporate  name 
without  joining  the  trustees.  People  v. 
Riverside,  66  Cal.  288. 

«  People  V.  Waite,  70  III.  25  ;  People  r. 
Callaghan,  83  111.  128;  People  i:  No.  Chi- 
cago Ry.  Co.,  88  111.  537  ;  Commonwealth 
r.  McCarter,  98  Pa.  St.  607.  Opposing 
affidavits  may  be  taken  into  consideration 
in  determining  whether  the  writ  should 
be  issued.  Where  a  corporation,  by  the 
exercise  of  powers  not  conferred  by  its 
charter,  does  no  private  injury,  but  com- 
mits an  offence  against  the  public  alone, 
the  State  may  proceed  or  waive  the  right 
to  do  so,  as  may  be  deemed  by  the  proper 
public  officials  most  beneficial  to  the  pub- 
lic interest.  If  a  wrong  is  done  by  the 
VOL.  II. —28 
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§  900  (722).  Same  subject.  —  Accordingly,  in  proceedings  in  the 
nature  of  qiio  warranto,  even  the  rule  to  show  cause  will  not  be 
granted  in  all  cases,  though  the  incumbent  be  ineligible  and  the  re- 
lator have  sufficient  interest  to  prosecute ;  the  court  will  look  at 
the  relator's  motive  and  the  public  good  in  the  exercise  of  the  dis- 
cretion confided  to  it.^  On  this  ground,  a  rule  was  refused  against 
the  defendant,  the  acting  mayor,  where  it  appeared  there  was  no 
adverse  claimant  to  the  office.^  So  the  court  refused  to  allow  an 
information  in  the  nature  of  a  quo  warranto  where  the  election  day 
was  suffered  to  lapse,  and  the  election  was  held  in  good  faith  on  the 
wrong  day.^ 


^  Commonwealth  v.  Jones,  12  Pa.  St. 
365  (1849)  ;  Commonwealth  v.  Cluley,  56 
Pa.  St.  270  (1867)  ;  People  v.  Waite,  70 
111.  25  (1873),  applying  the  doctrine  of  the 
text.  Rex  v.  Parry,  6  Ad.  &  El.  810 ;  2 
N.  &  P.  414  ;  Rex  v.  Brown,  3  D.  &  E. 
T.  R.  574,  note  ;  Rex  v.  Sargent,  5  D.  & 
E.  T.  R.  466  ;  Rex  v.  Wardroper,  4  Burr. 
1964 ;  Rex  v.  Dawes,  lb.  2022. 

Who  may  he  a  relator,  and  what  will 
constitute  a  sufficient  interest  to  give  a 
private  relator  the  writ  in  the  case  of  pub- 
lic right,  or  to  test  the  right  to  a  public  or 
municipal  office.  Commonwealth  v.  Clu- 
ley, 56  Pa.  St.  270  (1868),  and  cases  cited. 
As  to  right  of  defeated  candidate  to  bring 
quo  warranto  against  the  successful  candi- 
date. Commonwealth  v.  Jones,  12  Pa.  St. 
865  (1849)  ;  Commonwealth  v.  Meeser,  44 
Pa.  St.  341  (1863)  ;  s.  c.  Brightly's 
Election  Cases,  659,  and  note,  and  cases 
cited.  The  chief  burgess  of  a  borough  has 
the  right  to  take  proceedings  in  the  nature 
of  a  quo  warranto  to  oust  a  councilman 
for  being  interested  in  a  contract  for  fur- 
nishing materials  to  said  borough.  He 
has  a  sufficient  interest  to  make  him  a  com- 
petent relator.  Commonwealth  v.  Shepp, 
10  Phila.  (Pa.)  518.  See,  also,  as  to  in- 
terest of  relator,  Brightley's  Election  Cases, 
146,  289,  664  ;  Eaton  v.  State,  7  Blackf. 
65  (1843)  ;  State  v.  Schiiierle,  5  Rich.  L. 
299  (1852).  A  citizen  who  claims  a  seat 
in  the  select  council  of  Philadelphia,  in 
place  of  one  who  has  removed  from  the 
ward,  has  sufficient  interest  to  entitle  him 
to  a  writ  oiquo  toarranto  to  determine  the 
question  of  forfeiture.  Commonwealth  v. 
Bumm,  10  Phila.  (Pa.)  162.  Private  citi- 
aens,  having  no  special  interest  to  be  af- 


fected, have  not  the  right  to  ask  for  a 
quo  warranto  to  oust  a  member  of  council. 
Commonwealth  v.  Home,  10  Phila.  (Pa.) 
164.  A  voter  in  a  city  was  held  to  have  a 
sufficient  interest  in  the  due  election  of 
members  of  the  city  council  to  become  the 
relator  in  quo  warranto  against  persons  ex- 
ercising the  duties  of  councihnen.  State 
V.  Tolan,  33  N.  J.  L.  195  (1868)  ;  i>ost, 
sec.  910  et  seq. 

See,  also,  as  to  relator.  Supra,  sec.  890. 
Rex  V.  Hodge,  2  B.  &  Aid.  344,  note  ; 
Rex  V.  Parry,  6  A.  &  E.  810  ;  Queen  v. 
Quayle,  11  A.  &  E.  508  ;  Rex  v.  Ogden, 
10  B.  &  C.  210  ;  Rex  v.  Marten,  4  Burr. 
2120  ;  Rex  v.  Trevenen,  2  B.  &  Aid. 
482  ;  Rex  v.  Slythe,  6  B.  &  C.  242  ;  Re- 
gina  V.  Anderson,  2  Q.  B.  740  ;  Regina  v. 
Greene,  2  Q.  B.  460.  See  rule  of  Queen's 
Bench  of  November  8,  1839  ;  11  A.  &  E. 
2  ;  Rawlinson  on  Corp.  (5th  ed.)  359,  360; 
Willc.  476  ;  Stephens's  Nisi  Prius,  2433  ; 
ante,  sec.  266,  note,  as  to  right  of  freeman 
in  borough  to  call  a  meeting  and  mode  of 
enforcing  the  right.  A  civil  action  in  quo 
warranto  in  the  plaintifTs  private  right 
must  be  brought  in  the  county  in  which 
the  defendant  resides  or  is  summoned. 
State  V.  Thompson,  34  Ohio  St.  365. 

2  State  V.  Schnierie,  5  Rich.  L  (S.  C.) 
299  (1852).  Where  the  town  claims  an 
organization  and  existence  under  it,  qu9 
warranto  will  lie  against  an  individual  for 
usurping  the  office  of  mayor  ;  and  in  that 
proceeding  the  question  of  a  corporate  ex- 
istence of  the  town  can  be  tried  and  passed 
upon.  State  v.  McReynolds,  61  Mo.  203 
(1875).     Ante,  sec.  894. 

8  State  V.  Tolan,  33  N.  J.  L.  195  (1868). 
The  requirement  to  give  notice  of  the  reg-U' 
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§  901.  Same  subject.  Rules  to  guide  Judicial  Discretion.  —  Ac- 
cordingly, where  it  appeared  that  an  election  for  municipal  officers  was 
held  on  the  wrong  day,  but  the  mistake  was  not  discovered  by  any 
one,  either  officers,  candidates,  or  voters  ;  and  there  was  no  fraud,  and 
the  election  was  participated  in  by  a  large  majority  of  the  voters,  — 
the  court  refused  to  allow  an  information  against  an  alderman  chosen 
at  such  election,  the  refusal  being  strengthened  by  the  consideration 
that  the  proceeding,  if  successful,  would  leave  the  council  without 
a  quorum  for  nearly  a  year.  The  rules  which  usually  guide  the  dis- 
cretion of  the  couit  in  such  cases  are  thus  stated :  (1)  The  relator 
must  not  be  a  mere  stranger  or  intermeddler ;  (2)  He  must  not  have 
concurred  in  the  act  of  which  he  now  complains ;  (3)  Unless  there 
is  fraud  or  intentional  violation  of  law,  it  must  appear  that  public 
or  private  interests  will  not  be  seriously  affected  by  the  ouster  of 
the  incumbent.^ 

§  902  (723).  "Where  there  can  be  no  Trial  during  Officer's  Term.  — 
In  England  there  is  a  discretion  in  the  court  to  grant  an  inform- 
ation in  the  nature  of  a  quo  warranto  although  the  case  cannot  be 
tried  until  the  term  of  the  officer  is  at  an  end,  satisfactory  reasons  for 
the  delay  being  given;  and  it  has  even  been  granted  though  the 
office  be  determined  at  the  time  the  application  for  the  information 
is  made.^  In  this  country  the  authorities  are  conflicting.  In  some 
of  the  States  it  has  been  held  that  an  information  will  not  be  granted 
when  it  is  not  possible  to  enter  a  judgment  before  the  term  of  the 
officer  proceeded  against  expires.  In  other  cases  it  has  been  ad- 
judged, and  we  think  correctly,  that  quo  warranto  may  be  properly 
brought  during  the  official  term  of  the  officer,  and  if  so  brought,  that 
it  may  be  tried,  and  the  proper  judgment  entered  afterwards.^     In 

lar  annual  election,  of  which  the  time  is  '  Kex  v.  WUliams,  1  "W.  Black.  95  ; 
fixed  by  charter,  is  directory.  People  v.  Rex  r.  New  Radnor,  2  Ld.  Kenyon's  Notes, 
Hartwell,  12  Mich.  508  (1864);  People  v.  498  ;  Rex  v.  Harris,  6  Ad.  &  El.  A7h  (33 
Witherell,  14  Mich.  48 ;  ante,  sees.  197,  Eng.  C.  L.  117)  ;  Rex  v.  Powell,  Sayer, 
217,  221,  839;  Stephens's  iVm  Friua,  239  ;  Rex  t.  Warlow,  2  M.  &  S.  76  ;  Rex  p. 
2446,  2447.  So  where  the  election  was  Payne,  2  Chitty,  367 ;  Angell  &  Ames,  sec 
held  at  the  wrong  place  when  the  rule  744.  Present  state  of  legislation  and  ad- 
was  applied  for  by  a  defeated  candidate,  judications  in  England  on  the  effect  of  de- 
People  V.  Waite,  70  IlL  25  (1873) ;  High  lay  in  commencing  proceedings.  Rawlin- 
Extraor.  Rem.,  sec.  646.  Where  the  Attor-  son  on  Corp.  (5th  ed.)  357;  Stephens's 
ney-General  is  the  relator,  a  quo  %carranto  Nisi  Prius,  2432.  In  Regina  r.  Blizard, 
may  issue  without  a  rule  to  show  cause.  As  L.  R.  2  Q.  B.  634,  it  is  held  that  although 
the  law  oflBcer  of  the  Commonwealth,  he  is  the  officer  had  disclaimed,  the  relator  was 
presumed  to  be  impartial.  Commonwealth  entitled  to  judgment  of  ouster. 
V.  Bank  of  America,  10  Phila.  (Pa.)  156.  ^  Commonwealth  v.  Swasey,  133  Mass. 

1  State  r.  Tolan,  33  N.  J.  L.  195,  198,  538. 
ver  Depue,  J. 


1088 


MUNICIPAL  CORPORATIONS, 


8  904 


North  Carolina  the  doctrine  of  the  English  courts  above  mentioned 
has  been  followed,  and  it  has  not  been  considered  absolutely  neces- 
sary that  the  information  should  be  applied  for  while  the  defendant 
is  continuing  to  hold  the  ofl&ce.  The  cases  on  this  subject  are 
referred  to  in  the  note.^ 

§  903  (724),  User  by  Defendant  necessary.  —  Under  the  statute 
of  9  Anne,  chap.  xx.  sec.  4,  re-enacted  in  many  of  the  States  literally 
or  in  substance,  it  is  settled  that  there  must  be  some  act  of  usurpa- 
tion —  a  user  or  possession  of  the  office  or  franchise  —  to  authorize 
an  information  in  the  nature  of  a  quo  warranto.  It  is  not  sufficient 
to  allege  merely  that  the  defendant  claims  to  use  or  exercise  the 
office  or  franchise.^ 

§  904  (725).  Effect  of  Judgment.  —  The  judgment  of  ouster  on 
quo  warranto,  until  reversed,  conclusively  and  finally  determines 
the  right  as  to  all  persons  whomsoever ;  and  it  may  be  given   in 


1  *•  The  resignation  of  the  incumbent, 
or  even  the  termination  of  his  office,  will 
not  prevent  the  information  being  prose- 
cuted to  a  final  judgment,  if  the  proceed- 
ings were  commenced  prior  to  the  resigna- 
tion, or  the  expiration  of  the  term."  Per 
Wagner,  C.  J.  Hunter  v.  Chandler,  45 
Mo.  452  (1870)  ;  s.  c.  10  Am.  L.  Reg. 
(.V.  s.)  440  ;  8.  p.  Commonwealth  v.  Smith, 
45  Pa.  St.  59  ;  People  v.  Hartwell,  12 
Mich.  508  (1864).  But  in  Georgia  it  is 
held  that  the  title  to  an  office  will  not  be 
tried  on  quo  warranto,  when  at  the  time 
of  trial  the  term  of  office  is  expired  and  no 
judgment  of  ouster  can  be  rendered.  Mor- 
ris V.  Underwood,  19  Ga.  559  (1856).  In 
Massachiisetts  an  information  was  refused, 
for  reasons  partly  peculiar,  where  the  office 
was  annual,  and  there  could  be  no  deter- 
mination during  the  year.  Commonwealth 
V.  Athearn,  3  Mass.  285  (1807)  ;  Howard 
V.  Gage,  6  Mass.  462.  See,  also,  Peo- 
ple V.  Sweeting,  2  Johns.  (N.  Y.)  184; 
State  V.  Jacobs,  17  Ohio,  143.  Compare 
People  V.  Loomis,  8  Wend.  (N.  Y.)  396 
(1832). 

Following  the  decisions  in  England,  it 
has  been  held  that  an  information  in  the 
nature  of  a  qtto  warranto  may,  in  certain 
cases,  be  filed  against  public  officers  after 
the  expiration  of  their  office,  or  against 
special  commissioners  after  they  have  acted. 


Burton  v.  Patton,  2  Jones  (N.  C.)  Law, 
124  (1854).  In  The  King  v.  Williams,  1 
W.  Black.  93,  there  was  a  judgment  of 
ouster,  although  the  usurpation  (for  un- 
lawfully holding  a  court  in  the  coi  poration 
of  Denbigh)  was  not  continued  to  the  trial, 
hovd  Mansfield  observing,  "Judgment  of 
ouster  must  be  given,  lest  the  defendant 
repeat  the  act."     lb.  95. 

Effect  of  acquiescence  and  lapse  of  time 
on  the  remedy  by  quo  warranto.  People  r. 
Oakland  Co.  Bank,  1  Doug.  (Mich.)  285  ; 
People  V.  Bank  of  Pontiac,  12  Mich.  527  ; 
State  V.  Pawtuxet  Turnp.  Co.,  8  R.  I.  521 ; 
State  V.  Cine.  Gasl.  k  C.  Co.,  18  Ohio  St. 
285  (1868)  ;  Angell  &  Ames  Corp.  sec. 
743. 

2  Rex  V.  Ponsonby,  1  Vesey,  1,  leading 
case,  where  defendants  were  charged  with 
usurping  a  municipal  office,  cited  and 
approved  and  followed  by  Supreme  Court 
of  New  York,  in  The  People  v.  Thompson, 
16  Wend.  655  (1837).  See,  also,  Rex  v. 
Whitwell,  5  T.  R.  86  ;  Buller's  Nisi  Prius, 
211  ;  Willc.  on  Mun.  Corp.  462,  pi.  254 
et  seq.  ;  Angell  &  Ames  Corp.  sec.  744  ; 
Stepliens's  Nisi  Prius,  2457.  The  statute 
of  Anne  commences,  "  If  any  person  or 
persons  shall  usurp,  or  intrude  into,  or 
unlawfully  hold  and  execute,  the  offices 
of,"  &c. 
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evidence  by  the  parties  and  others,  without  being  pleaded,  on  an 
issue  involving  the  rights  upon  which  it  has  passed.^ 

§  905  (726).  Practice.  —  It  does  not  belong  to  the  present  work 
to  treat  of  the  practice  in  proceedings  in  informations  in  the  nature 
of  a  q}U)  warranto.  This  is  regulated  to  a  considerable  extent  by 
the  statutes  of  the  different  States,  which  modify  and  render  more 
simple,  speedy,  and  effectual  the  common-law  modes  of  procedure. 
But  the  nature  of  the  remedy,  and  the  principles  which  govern  it, 
remain  substantially  as  at  common  law,  as  amended  by  remedial 
Acts  of  Parliament ;  and  the  practice,  as  near  as  practicable,  is  the 
same  as  in  the  King's  Bench,  except  when  altered  by  the  legislation 
of  the  particular  State.^  It  must  suffice  to  refer  the  reader  to  some 
of  the  sources  of  information  on  this  subject.^ 


1  TJtica  Ins.  Ca  v.  Scott,  8  Cow.  (N.  Y.) 
709,  721  (1826),  per  Colden,  Senator,  and 
authorities  there  digested.  In  Missouri, 
see  Hunter  v.  Chandler,  45  Mo.  452.  A 
former  judgment  on  an  individual  relation 
in  quo  tcarranto  by  the  district  attorney 
was  held  to  be  no  bar  to  a  public  proceed- 
ing by  the  Attorney-General.  State  r. 
Cine.  Gasl.  &  C.  Co.,  18  Ohio  St.  285 
(1868).  And  a  decree  of  a  Federal  court 
enjoining  a  party  from  obeying  an  ordi- 
nance does  not  affect  the  right  of  the  State, 
not  a  party  to  that  proceeding,  to  proceed 
by  qxio  warranto  to  test  the  validity  of  the 
ordinance.  lb.  A  judgment  of  ouster  in 
a  proceeding  on  quo  tcarranto  is  not  evi- 
dence against  one  who  in  no  way  holds 
under  the  defeated  party.  People  r.  Mur- 
ray, 73  N.  Y.  535  ;  T^odge  v.  People,  113 
III.  491.  See,  also,  Herman  on  Estoppel, 
Index  thereto,  title  Quo  Warranto. 

2  Commonwealth  r.  Jones,  12  Pa.  St. 
365  (1849),  where  the  practice  under  the 
Act  of  1836  is  stated.  Former  practice  no 
longer  obtains  under  code  of  New  York. 
People  r.  Conover,  6  Abb.  Pr.  R.  220. 

•  Willc.  453  et  seq. ;  Angell  &  Ames, 
chap.  xxi.  ;  3  Black.  Com.  262  ;  BuUer's 
Xisi  Frius,  210  ;  Stephens's  Kisi  Prius, 
2429  et  seq.,  2460.  Rule  to  show  cause. 
Commonwealth  r.  Jones,  12  Pa.  St,  365. 
When  dispensed  with.  State  v.  Gummer- 
sall,  24  N.  J.  L.  529  (1854). 

Process  upon  filing  informaiion.  Willc. 
264  ;  Commonwealth  r.  Smead,  11  Mass. 
74 ;  State  v.   Gummersall,  24  N.  J.   L. 


529  (1854).  Forms  of  information,- 
Pleas  and  Replication  in  proceedings  in 
quo  tcarranto.  People  v.  Bank  of  Niag- 
ara,  6  Cow.  (N.  Y.)  196,  approving  prece- 
dent used  in  the  celebrated  case  against 
the  city  of  London  (3  Hargr.  St.  Tr. 
545),  and  in  Rex  r.  Amery  (2  D.  &  E 
T.  R.  515).  For  further  forms,  see 
learned  and  valuable  note  to  the  People  v. 
Richardson,  4  Cow.  (N.  Y.)  106  et  seq., 
and  authorities  there  cited  ;  People  v. 
Van  Slyck,  4  Cow.  (N.  Y.)  297.  See,  also, 
Eaton  V.  State,  7  Blackf.  (Ind.)  65  (1843); 
Uvalle  r.  People,  68  111.  252  (1873).  In 
a  proceeding  by  quo  tcarranto,  an  inform- 
ation based  on  the  allegation  that  a  certain 
law,  in  point  of  fact,  will  apply  to  but  a 
single  city,  and  is  therefore  "local"  and 
unconstitutional,  must  set  forth  the  facts 
in  a  traversable  form,  showing  this  to  be 
the  fact.  State  v.  Parsons,  40  N.  J.  L.  1. 
An  information  in  the  nature  of  quo  tcar- 
ranto is  a  civil  suit  in  such  a  sense  that  it 
may  if  other  requisites  exist  be  removed 
from  the  State  to  the  Federal  courts  under 
the  Act  of  March  3,  1875.  Ames  v.  Kan- 
sas, 111  U.  S.  449  ;  Foster  v.  Kansas,  112 
U.  S.  201. 

Fortn  of  verdict.  Thompson  r.  People, 
23  Wend.  (N.  Y.)  537,  reversing  s.  c.  21 
Wend.  235. 

Form  of  judgment  of  ouster.  2  Kyd 
on  Corp.  407  ;  Utica  Ins.  Co.  v.  Scott, 
8  Cow.  (X.  Y.)  721  ;  Commonwealth  r. 
Fowler,  10  Mass.  290  (1813)  ;  s.  c.  11 
li.  339,  where  the  form  of  judgment  is 
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given.  See,  also,  as  to  form  of  judgment. 
Miner's  Bank  v.  United  States,  5  How. 
(U.  S.)  213  (1847).  If  relators  are  suc- 
cessful, they  are  entitled  to  costs,  and  hence 
are  entitled  to  a  judgment  of  ouster, 
although  the  term  of  office  in  question  has 
expired.  People  v.  Loomis,  8  Wend.  (N. 
Y. )  396  (1832)  ;  People  v.  Clute,  52  N.  Y. 
576  (1873).  Cmtra,  State  v.  Jacobs,  17 
Ohio,  143.  Angell  &  Ames  Corp.  sec.  745; 
supra,  sec.  902.  In  quo  warranto  to  try 
title  to  office,  if  the  defendant  is  adjudged 
to  have  unlawfully  intruded  himself  into 
the  office,  costs  must  be  awarded  to  the 
relator,  even  if  he  fails  to  establish  hia 


own  right  to  the  office,  the  terms  of  the 
statute  being  express.  State  v.  Jenkins, 
46  Wis.  616.  Judgment,  under  statute, 
of  ouster  against  the  defendant  without 
passing  upon  the  plaintiffs  right.  Gano 
V.  State,  10  Ohio  St.  237. 

The  refusal  of  the  court  to  allow  a 
claimant  to  a  public  office  to  file  an  in- 
formation is  a  final  judgment,  reviewable 
on  error,  and  this,  notwithstanding  the 
court  has  a  discretion  in  granting  or  refus- 
ing leave.  State  v.  Burnett,  2  Ala.  140 
(1841) ;  Ethridge  v.  Hill,  7  Port.  (Ala.) 
47. 
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CHAPTER  XXII. 

BEitEDIES    TO    PREVENT,    CORRECT,    AND    REDRESS    UNAUTHORIZED    OR 
ILLEGAL    CORPORATE    ACTS. 

This  subject  will  be  considered  in  the  following  order :  — 

1.  Of  the  Remedy  in  Equity  —  sees.  906-924 

2.  Of  the  Remedy  by  Certiorari  —  sees.  925-929. 

3.  Of  the  Remedy  by  Prohibition  —  sec.  930. 

4.  Of  the  Remedy  by  Indictment  —  sees.  931-934. 

The  remedy  by  mandamus  and  quo  warranto  has  already  been 
considered.  The  remedy  by  private  or  civil  action  is  treated  in  the 
next  chapter. 

Hemedy  in  Equity. 

§  906  (727).  Equity  Jurisdiction  exceptional.  —  Courts  of  equity 
will  sometimes  interfere  to  prevent  the  municipal  authorities  from 
transcending,  or  from  making  a  wrongful  use  of,  their  powers,  and 
will  in  proper  cases  relieve  against  their  unauthorized  or  wrongful 
acts;  but  on  a  principle  well  known  in  our  jurisprudence,  there 
must,  in  the  a^nce  of  controlling  legislation,  be  some  distinct 
ground  or  head  of  equity  to  justify  a  resort  to  this  jurisdiction,  such 
as  the  want  of  an  adequate  remedy  at  law,i  multiplicity  of  suits, 
irreparable  injury,  fraud,  breach  of  trust,  or  the  like.* 

§  907.  Usual  Remedy  is  at  Law,  not  in  Equity.  —  Usually  the 
question  whether  municipal  and  public  corporations  are  acting,  or 
have  acted,  within  th6  limits  of  the  authority  which  the  law  confers 
upon  them,  involves  an  examination  of  purely  legal  principles, 
unmixed  with  equity.  Therefore,  the  Court  of  Chancery  has  no 
general  jurisdiction  to  restrain,  review,  or  set  aside,  even  if  irregular 
or  illegal,  the  proceedings  of  such  a  corporation.  Such  jurisdiction 
belongs,  except  in  special  cases  which  will  be  mentioned,  and  which 

1  Stubenrauch  v.  Neyenesch,  54  Iowa,  awarded.     Hansmeister  r.  Porter,  21  Fed. 

567.     If  viand<imiis  will  lie  to  compel  pay-  Rep.  355  ;  ante,  sees.  826,  829,  849,  850. 
mentof  municipal  indebtedness  or  a  levy  of         *  Infra,  sees.  907,  907  a;  Se  Sawyer, 

taxes  for  that  purpose,  there  is  an  adequate  124  U.  S.  200  (1887). 
remedy  at  law,  and  injunction  will  not  be 
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generally  relate  to  the  rights  of  property  or  other  private  rights  of 
the  citizen,  to  the  supervisory  power  and  control  of  the  common-law 
courts} 


1  Brooklyn  v.  Meserole,  26  "Wend.  132 
(1841),  per  Nelson,  C.  J.  who  admits  only- 
two  classes  of  such  cases  in  which  equity 
has  jurisdiction  —  (1)  Irreparable  injury, 
and  (2)  Multiplicity  of  suits  —  and  approves 
Mooers  v.  Smedley,  6  Johns.  Ch.  28  (1822). 
See,  also,  Hey  wood  v.  Buffalo,  14  N.  Y. 
534  (1856);  Susquehanna  Bank  v.  Broome 
Co.  Sup.,  25  N.  Y.  312  ;  Dows  v.  Chicago, 
11  Wall.  108  (1870);  Douglass  r.  Harrison- 
ville,  9  W.  Va.  162,  applying  doctrine  of 
the  text.  Smith  v.  Oconomowoe,  49  Wis. 
694  ;  Butler  v.  Thomasville,  74  Ga.  570, 
where  the  building  of  a  sewer,  which  en- 
dangered health,  through  private  pi-operty 
was  enjoined.  In  Heywood  v.  Buffalo, 
just  cited,  the  court  admits  three  classes  of 
cases  in  which  equity  has  jurisdiction: 
"  (1)  Where  the  proceedings  of  the  subor- 
dinate tribunal  will  necessarily  lead  to  a 
multiplicity  of  actions  ;  (2)  Where  they 
lead  in  their  execution  to  the  commission 
of  irreparable  injury  to  the  freehold  ; 
(3)  Where  the  claim  of  the  adverse  party 
to  the  land  is  valid  upon  the  face  of  the 
instrument  or  of  the  proceedings  sought  to 
be  set  aside,  and  extrinsic  facts  are  neces- 
sary to  be  proved,  in  order  to  establish  the 
invalidity  or  illegality."  Per  T.  A.  John- 
son, J.,  15  N.  Y.  534,  541,  approved  and 
followed.  Minnesota  Linseed  Oil  Co.  v. 
Palmer,  20  Minn.  468,  474  (1877)  ;  Brehra 
V.  New  York  (cloud  on  title),  104  N.  Y. 
186  (1887)  ;  Strusburgh  v.  New  York 
(cloud  on  title),  87  N.  Y.  452  (1882)  ; 
Jex  V.  New  York  (action  to  recover  back 
illegal  assessment),  103  N.  Y.  536  (1886); 
Guest  V.  Brooklyn  (multiplicity  of  suits), 
69  N.  Y.  506  (1877),  Church,  C.  J,  states 
New  York  doctrine,  infra,  sec.  924,  note. 
Boyle  V.  Brooklyn  (cloud  on  title),  71 
N.  Y.  1  (1877).  Injunction  to  prevent  a 
municipal  corporation  from  maintaining 
gi-atings  over  the  entrance  to  sewers  in  the 
gutters  of  a  street,  because  in  cases  of  unu- 
sual storms  or  floods,  leaves,  &c.,  gathered 
therein  and  caused  an  overflow  upon  the 
adjoining  sidewalk,  refused.  Paine  v. 
Delhi,  116  N.  Y.  224  ;  s.  c.  26  N.  Y. 
State  Rep.  620,  distinguishing  Seifert 
V.  Brooklyn,  101  N.  Y.  136  ;  1  Pomeroy 


Eq.  Juris.,  sec.  259,  and  comments  ; 
Myall  V.  St.  Paul,  30  Minn.  2'J4  ;  Miller 
V.  Mobile,  47  Ala.  166  (1872).  Where 
an  attempt  was  made  under  an  uncon- 
stitutional act  to  detach  property  from 
one  town  and  annex  it  to  another  mostly 
within  the  limits  of  a  city,  if  the  city 
undertakes  to  exercise  its  powers  over  the 
property  of  the  town,  the  town  may,  on 
the  ground  of  trust  and  irreparable  injury, 
have  a  bill  in  equity  to  restrain  such  in- 
terference and  the  attempt  to  exercise  mu- 
nicipal jurisdiction  within  the  territorial 
boundaries  of  the  town.  Hyde  Park  v. 
Chicago,  124  111.  156  ;  Peoria  v.  John.ston, 
56  111.  52  ;  Smith  v.  Bangs,  15  111.  399  ; 
People  V.  Whitcomb,  55  111.  172  ;  McCord 
V.  Pike,  121  111.  288.  In  the  Federal  courts 
it  is  well  known  there  can  be  no  case  of 
equitable  cognizance  where  there  is  a  i)lain 
and  adequate  remedy  at  law.  Ewing  v. 
St.  Louis,  5  Wall.  413  (1866),  citing  with 
approval  Brooklyn  v.  Meserole,  and  Hey- 
wood V.  Buffalo,  above-mentioned  ;  Han- 
newinkle  v.  Georgetown,  15  Wall.  547 
(1872)  ;  Dows  v.  Chicago,  11  Wall.  108  ; 
ante,  sec.  611,  and  note;  post,  sees.  923, 
924,  and  cases  in  notes. 

So,  in  New  Jersey,  by  a  long-established 
practice,  courts  of  law  are  regarded  as  the 
proper  tribunals  to  review  the  irregularities 
or  errors  in  the  acts  and  proceedings  of 
municipal  corporations  ;  but  equity  will, 
where  the  facts  make  a  case  for  equitable 
interposition,  entertain  jurisdiction.  Mor- 
ris Canal  &  B.  Co.  v.  Jersey  City,  12  N. 
J.  Eq.  252  (1859)  ;  s.  c.  in  error,  lb.  547; 
-State  V.  Jersey.  City,  29  N.  J.  L.  441  ; 
Carron  v.  Martin,  26  N.  J.  L.  594  (1857); 
State  V.  Newark,  25  N.  J.  L.  399  ;  Holmes 
V.  Jersey  City,  12  N.  J.  Eq.  299 ;  Attorney- 
General  V.  Paterson,  1  Stock.  (N.  J.) 
624  ;  State  v.  Jersey  Citj',  30  N.  J.  L. 
521  ;  lb.  247  ;  Bond  v.  Newark,  19  N.  J. 
Eq.  376  ;  Cross  v.  Morristown,  18  N.  J. 
Eq.  305.  The  right  to  interfere  to  protect 
the  constitutional  and  plain  legal  rights  of 
the  citizen  is  recognized  where  the  neces- 
sary elements  and  grounds  of  equity  juris- 
diction exist.  Matthiessen  &  W.  S.  Ref, 
Co.   V.   Jersey  City,  26  N.  J.  Eq.  247  ; 
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Foley  V.  Passaic,  26  N.  J.  Eq.  216 ;  Lieb- 
stein  r.  Newark,  24  N.  J.  Eq.  200  ;  Jersey 
City  17.  Leinbeck,  31  X.  J.  Eq.  255;  Lewis 
V.  Elizabeth,  25  N.  J.  Eq.  298  ;  Bogert 
V.  Elizabeth,  25  N.  J.  Eq.  426 ;  Smith  v. 
Newark,  32  N.  J.  Eq.  1  ;  infra,  sec.  927. 
As  a  general  rule  courts  will  not  interfere 
with  selectmen  in  the  exercise  of  their 
judgment  as  to  the  mode  of  making  a 
highway  safe  for  public  ti-avel  {ante,  sees. 
94,  475,  chap,  xviii.),  but  \\\\\  do  so  where 
their  object  is  merely  to  promote  the  com- 
fort of  travellers,  and  in  so  doing  they  in- 
vade private  rights.  Suffield  v.  Hathaway, 
44  Conn.  521  (1877) ;  infra,  sec.  927.  See, 
also,  Gaitside  v.  East  St.  Louis,  43  111.  47; 
Oakland  v.  Carpeutier,  13  Cal.  540,  643  ; 
Intendant  v.  Pippin,  31  Ala.  542,  551,  per 
Stone,  J.  ;  Baltimore  r.  B.  &  0.  R.  R.  Co., 
21  aid.  50  (1863).  "When  the  abutter  who 
complains  of  proceedings  in  respect  to 
opening  and  impi-oving  streets  may  resort 
to  equity  for  relief  in  Massachusetts.  See 
Whiting  ».  Boston,  106  Mass.  89  (1870)  ; 
Jones  V.  Boston,  104  Mass.  461 ;  ante, 
chap,  xviii.  on  Streets.  An  owner  of  a 
lot  and  building  cannot  maintain  a  bill  in 
equity  to  enjoin  a  city  from  vacating  part 
of  a  street  three  and  one  half  blocks  distant, 
so  as  to  permit  it  to  be  occupied  by  the 
Board  of  Trade  with  its  building,  one 
ground  of  this  decision  being  that  the 
plaintiff  had  no  special  property-right  in 
the  part  of  the  street  proposed  to  be  va- 
cated different  from  the  public  generally, 
and  hence  was  not  specially  injured. 
Chicago  r.  Union  Building  Assoc,  102  111. 
:379,  399 ;  aiite,  chap,  xviii. ;  post,  chap, 
-xxiii.  An  injunction  to  restrain  a  city 
from  changing  the  grade  of  a  street  upon  the 
complaint  of  a  railway  company,  who  had 
purchased  the  right  of  way  over  the  street, 
refused  ;  ample  remedy  being  given  by 
statutory  proceedings  for  the  recovery  of 
whatever  damages  may  result  to  it.  Ridge 
Av.  Pass.  Ry.  Co.  r.  Philadelphia,  10 
Phila.  37  ;  ante,  sec.  611  ;  post,  sec.  925. 
"Where  a  city  conveyed  land  for  value  to 
a  railroad  company,  under  a  contract 
which  provided  that  a  street  through  such 
land  shall  be  forever  closed ;  and  the  com- 
pany took  possession,  and  expended  large 


sums  in  improving  the  premises  for  rail- 
road purposes;  and  the  city  then  proceeded 
to  open  the  street,  proposing  to  pay  dam- 
ages as  in  other  cases  where  land  is  taken, 
—  it  was  held  that  a  bUl  would  lie  in 
equit}',  in  behalf  of  the  company,  for  can- 
cellation of  the  contract,  or  other  proper 
relief.  Atlanta  v.  Macon  &  W.  R.  R.  Co., 
59  Ga.  251  ;  infra,  sec.  908,  note.  In 
Indiana,  in  a  case  where  a  road  was  being 
laid  out  on  a  line  other  than  the  one  estab- 
lished by  the  proper  authorities,  it  was 
held  that  the  land-owners  could  not  join 
as  plaintiffs  in  an  action  to  enjoin  the 
trespasser,  because  they  had  separate  and 
distinct  causes  of  action,  Heazy  i*.  Black, 
90  Ind.  534  ;  but  this  ruling  was  after- 
wards limited  "  to  a  case  where  the  wrong 
to  each  property-owner  is  a  distinct  and 
independent  trespass  ; "  and  the  court  ruled 
that  owners  of  lots  abutting  upon  a  street, 
along  which  a  town  threatened  to  wrong- 
fully construct  a  drain,  might  join  in  a 
suit  for  an  injunction.  Sullivan  v.  Phillips, 
110  Ind.  320.  Ante,  sec.  661,  note.  More 
fully,  see  Index,  tit.  Abutters. 

Where  an  act  authorized  the  issue  of 
municipal  bonds  to  secure  natural  gas  for 
public  and  private  use,  the  payment 
whereof  and  of  the  interest  tliereon  was  to 
be  met  by  the  income  to  be  received  from 
snch  use,  and  from  a  tax  to  be  levied  to 
provide  for  any  deficiency,  it  was  held,  in 
an  action  to  enjoin  the  issue  of  the  bonds, 
that  the  injunction  should  not  be  granted, 
because  it  did  not  appear  but  that  the 
revenues  would  be  sufficient  to  meet  the 
payments  without  resort  to  taxation.  Per 
Jackson,  J.  :  "  Injunctions  are  not  granted 
in  cases  like  the  present  except  when  com- 
plainant's rights  are  clear,  and  where  an 
injury  more  or  less  irreparable  is  likely  to 
result  to  complainants  unless  defendants 
are  enjoined.  In  this  case  complainants' 
rights  are  not  clear,  and  the  injury  likely 
to  result  to  them  is  not  shown  to  be  ir- 
reparable or  even  serious.  On  the  other 
hand,  the  allowance  of  an  injunction  would 
be  attended  with  serious  and  possibly  ir- 
reparable loss  and  damage  to  the  city  of 
Toledo."  Fellows  v.  "Walker,  Auditor, 
&c.,  39  Fed,  Rep.  651. 
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equity  have  no  jurisdiction  to  restrain  the  municipal  authorities  of  a 
city  from  proceeding,  no  matter  how  wrongfully,  to  remove  a  munici- 
pal officer  from  his  office  contrary  to  or  without  authority  of  law. 
One  ground  of  this  doctrine  is  special ;  viz.,  that  the  appointment 
and  removal  of  officers  of  a  municipality  are  not  subjects  within 
the  cognizance  of  the  courts  of  the  United  States,  and  that  the 
remedy  of  the  party  aggrieved  must  be  found  under  the  laws  and 
in  the  tribunals  of  the  State.  Another  ground  of  the  doctrine  is 
general ;  viz.,  that  the  jurisdiction  of  a  court  of  equity.  Federal  or 
State,  unless  enlarged  by  statute,  is  limited  to  the  protection  of  the 
rights  of  property,  and  does  not  extend  to  entertaining  bills  to  re- 
strain or  to  relieve  against  proceedings  for  the  punishment  of 
offences,  or  for  the  removal  of  public  officers,  these  being  matters 
within  the  jurisdiction  of  courts  of  common  law,  or  of  the  execu- 
tive and  administrative  departments  of  the  government.^ 


As  to  relief  in  equity  against  forfeit- 
ures under  municipal  ordinances,  see 
chap.  xii.  ante,  sec.  352  ;  chap.  xv.  sec. 
580.  Jurisdiction  and  relief  in  equity, 
see  Index,  tit.  Equity;  2  Spence  Eq. 
Jurisd.  32. 

Injunction-,  when  granted  in  matters 
concerning  Municipal  Elections.  Bright- 
ly's  Election  Cases,  622,  573.  And  see 
chapters  on  Municipal  Officers  and  Manda- 
mus, ante;  Index,  tit.  Injunction.  Right 
of  county,  or  the  official  body  which  repre- 
sents it,  to  file  bill  in  chancery  to  re- 
strain an  illegal  appropriation  of  a  public 
highway.  Pike  Co.  Inf.  Ct.  Jus.,  &c.,  v. 
Griffin  &  W.  Pt.  PI.  R.  Co.,  9  Ga.  475  ; 
and  compare  15  Ga.  39.  In  Georgia  the 
court  refused,  on  the  case  made,  to  en- 
join extensive  municipal  improvements 
of  grading  streets,  at  the  suit  of  a  lot- 
owner  whose  property  was  threatened  with 
damage  by  the  work.  Moore  r.  Atlanta, 
70  Ga.  611.  See  ante,  chapters  on  Dedi- 
cation and  Streets  ;  Index,  tit.  Equity,  In- 
junction. Varick  v.  New  York,  4  Johns. 
Ch.  53.  Discretionary  or  legislative  pow- 
ers will  not  be  interfered  with  by  a  court 
of  equity  unless  manifest  oppression  or 
abuse  is  shown.  ArUe,  sees.  94,  475. 
Infra,  sec.  908,  note. 

The  subjects  of  Mandamus  [ante,  chap. 
XX.)  and  Quo  Warranto  {ante,  chap,  xxi.) 
are  separately  treated.  The  true  rule  un- 
doubtedly is  "  that  when  no  misapplica- 
tion of  funds  held  upon  a  public  trust 


{post,  sec.  909  et  seq.),  and  no  nuisance  to 
the  public  are  shown,  the  appropriate 
remedy  to  compel  the  performance  of  a 
duty  imposed  upon  a  corporation  by  stat- 
ute is  not  by  decree  in  eqidty,  but  by  a 
writ  of  mandamus  at  common  law."  Per 
Gray,  C.  J.,  in  Attorney-General  v.  Boston, 
123  Mass.  460,  479  (1877),  cited  post, 
sec.  909,  note  ;  Re  Sawyer,  124  U.  S.  200 
(1887).  A  municipal  corporation  cannot 
he  guilty  of  cantempt  in  disobeying  an  in- 
jimction  ;  the  contempt  is  that  of  individ- 
als  ;  as,  for  instance,  the  officers  of  a  city. 
Bass  V.  Shakopee,  27  Minn.  250  ;  Davis 
V.  New  York,  1  Duer  (N.  Y.),  451  ;  Lon- 
don V.  Lynn,  1  H.  Bl.  206.  Ante,  chap. 
XX.  But  because  a  municipal  corporation 
is  not  capable  of  looking  after  its  interests 
with  the  same  vigilance  as  a  private  per- 
son, it  has  a  much  stronger  claim  for  relief, 
notwithstanding  the  laches  and  negligence 
of  its  officers  and  attorneys,  than  an  indi- 
vidual, under  like  circumstances,  acting 
in  behalf  of  his  own  interests.  Lewis  v. 
Elizabeth,  25  N.  J.  Eq.  298. 

1  Ee  Sawyer,  124  U.  S.  200  (1887).  In 
this  case  the  police  jtidge  of  the  city  of 
Lincoln,  Nebraska,  filed  his  bill  in  equity 
against  the  mayor  and  councilmen  of  that 
city,  charging  that  they  were  proceeding 
in  a  high-handed  manner  to  reinove  him 
from  his  office  by  virtue  of  an  ex  post  facto 
ordinance,  thereby  depriving  him  of  the 
protection  guaranteed  to  him  by  the  Con- 
stitution of  the  United  States,  and  par. 
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§  908  (728).  Remedies  for  Corporate  Excess  of  Power. —  But 
since  municipal  corporations  are  invested  with  large  powers  to  en- 
able them  to  execute  specific  objects,  or  to  promote  the  welfare  of 
the  people  who  are  subjected  to  their  rule ;  and  since  experience 
shows  how  frequently  their  officers  abuse  or  transcend  their  rightful 
authority  to  the  detriment  or  injury  of  the  inhabitants,  and  how 
necessary  it  is  that  the  latter  should  have  easy  and  effectual  reme- 
dies to  restrain  or  correct  municipal  excesses  of  power ;  and  perhaps 
because  in  the  Code  States  the  ancient  line  of  separation  between 
Law  and  Equity  is  not  so  distinctly  maintained  as  formerly,  —  the 
general  tendency  of  the  later  cases  is  to  favor  a  relaxation,  rather 
than  a  strict  application  of  the  rule  adverted  to  in  the  preceding 
sections,  which  denies  the  right  to  resort  to  equity  if  there  exists  a 


ticnlarly  the  Fourteenth  Amendment,  and 
obtained  a  temporary  injunction  from  the 
Circuit  Court  to  proceed  no  further  with 
the  charges  until  further  order.  The 
city  council  disregarded  the  injunction 
and  justified  their  disobedience  on  the 
ground  that  the  Circuit  Court  had  no 
jurisdiction  to  make  the  restraining  order. 
The  Circuit  Court  committed  the  mayor 
and  eleven  members  of  the  city  council 
for  contempt.  Re  Sawyer,  supra,  was  their 
application  for  a  writ  of  habeas  corpus. 
The  Supreme  Court  of  the  United  States 
decided  that  the  Circuit  Court  had  no 
jurisdiction  of  such  a  cause,  that  its 
order  for  injunction  was  absolutely  void, 
as  well  as  its  order  punishing  for  con- 
tempt, based  thereon,  and  that  the  re- 
lators were  entitled  to  be  discharged  on 
the  habeas  corpus.  The  opinion  of  the 
majority  of  the  court,  delivered  by  Mr. 
Justice  Gray,  reviews  many  of  the  cases, 
English  and  American,  as  to  the  nature 
of  the  jurisdiction  in  equity  where  not 
enlarged  by  statute.  He  says :  "It 
is  equally  well  settled  that  a  court  of 
equity  has  no  jurisdiction  over  the  ap- 
pointment and  removal  of  public  offi- 
cers, whether  the  power  of  removal  is 
vested,  as  well  as  that  of  appointment, 
in  executive  or  administrative  boards  or 
officers,  or  is  intrusted  to  a  judicial  tri- 
bunal. The  jurisdiction  to  determine  the 
title  to  a  public  office  belongs  exclusive- 
ly to  the  courts  of  law,  and  is  exercised 
either  by  certiorari,  error,  or  appeal,  or  by 
mandamus,  prohibition,  quo  warrmUo,  or 
information  in  the  nature  of  a  writ  of  quo 


toarranto,  according  to  the  circumstances 
of  the  case,  and  the  mode  of  procedure 
established  by  the  common  law  or  by  stat- 
ute. No  English  case  has  been  found  of 
a  bill  for  an  injunction  to  restrain  the 
appointment  or  removal  of  a  municipal 
officer."  He  cites  in  support  of  the  fore- 
going the  following  :  Hagner  ».  Hey- 
berger,  7  "Watts  &  S.  104  ;  Updegraff  v. 
Crans,  47  Pa,  St.  103  ;  Cochran  v. 
McCleary,  22  Iowa,  75  ;  Delahanty  v. 
Warner,  75  111.  185  ;  Sheridan  v.  Colvin, 
78  111.  237  ;  Dickey  v.  Reed,  78  111.  261  ; 
Harris  v.  Schryock,  82  111.  119  ;  Beebe 
V.  Robinson,  52  Ala.  66  ;  Moulton  r. 
Reid,  54  Ala.  320.  He  concludes  that 
whether  the  proceedings  in  question  be 
considered  as  criminal  or  judicial  or  ad- 
ministrative, still  their  only  object  being 
the  removal  of  a  public  officer  from  his 
office,  they  are  equally  beyond  the  juris- 
diction and  control  of  a  court  of  equity. 
Mr.  Justice  Field  concurreti,  but  on  the 
ground  that  such  questions  belong  to  the 
domain  of  State  jurisprudence.  Waite, 
C.  J.,  and  Harlan,  J.,  dissented  from  the 
judgment  of  the  court. 

The  several  States  have  power  to  provide 
and  regulate  proceedings  for  the  removal 
of  a  person  from  a  State  office,  and  such 
legislation  is  not  in  conflict  with  the 
Constitution  of  the  United  States  where 
it  provides  for  bringing  the  party  into 
court,  with  notice  of  the  case  against 
him,  gives  opportunity  to  be  heard,  and 
provides  for  a  judicial  determination. 
Foster  v.  Kansas,  112  U.  S.  201  (1884). 
Notice  ante,  chap,  on  Taxation. 
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remedy  at  law.^  The  state  of  the  law  as  moulded  by  the  courts,  on 
the  subject  of  relief  against  unauthorized,  wrongful,  and  illegal  cor- 
porate acts,  threatened  or  consummated,  can  only  be  satisfactorily 
ascertained  by  a  general  survey  of  the  field  of  judicial  judgments. 
Generally  speaking,  equity  will  interfere  in  favor  of,  or  against, 
municipal  corporations,  on  the  same  principles  by  which  it  is  guided 
in  cases  between  other  suitors/''    For  the  reason  that  these  corpora- 


^  Tlie  courts  profess  loyalty  to  the  nile 
mentioned  in  the  text ;  but  it  seems  to 
the  author  evident,  upon  a  study  of  the 
course  of  decision,  that  the  greater  direct- 
ness and  superior  efficiency  of  the  equity 
jurisdiction  have  insensibly  led  the  courts 
in  these  latter  times,  and  especially  in  the 
Code  States,  to  an  extension  of  the  equity 
jurisdiction  on  the  ground  of  the  inad- 
equacy of  the  remedy  at  law,  when  such 
remedy  would  not  formerly  have  been  re- 
garded as  inadequate  within  the  original 
meaning  of  the  rule.  This  is  a  natural 
result  of  the  situation  in  the  Code  States. 
It  is,  perhaps,  one  not  to  be  regretted  if 
the  auxiliary  writ  of  preliminary  injunc- 
tion had  not  come  at  the  same  time  to  be 
much  abused  by  the  ease,  liberality,  and 
even  improvidence  with  which  it  has  too 
commonly  been  granted,  instead  of  being 
limited,  as  it  ever  ought  to  be,  to  cases 
where  this  writ  is  shown  to  be  reasonably 
necessary  to  preserve  pendente  lite,  a  right 
which  would  be  otherwise  imperilled. 

*  Attorney-General  v.  Plymouth,  9 
Beav.  67.  Accordingly,  it  was  held  where 
the  owner  conveyed  property  to  a  city  for  a 
public  way,  in  the  confidence  of  receiving 
compensation,  which  the  corporation  failed 
to  make,  that  he  was  entitled  to  relief. 
Walker  v.  Charleston  Council,  1  Bailey 
Eq.  (S.  C.)  443  (1831)  ;  ante,  sec.  907, 
note.  Pittsburgh's  Appeal,  118  Pa.  St. 
458.  So,  also,  where  a  city,  by  ordinance, 
had  granted  to  a  street  railway  company 
tlie  right  of  way  over  streets  and  a  public 
square,  it  was  enjoined,  at  the  suit  of  the 
company,  from  closing  the  square  against 
it.  Springfield  Ry.  Co.  v.  Springfield,  85 
Mo.  674.  A  town  cannot  enjoin  a  natural- 
gas  company  from  using  the  streets  on  the 
ground  that  it  had  granted  the  exclusive 
right  to  use  them  to  another  company  ; 
but  it  is  entitled  to  enjoin  such  a  company 
when  attempting  to  use  the  streets  without 


its  license.  Citizens'  Gas  &  M.  Co.  v.  El- 
wood,  114  Ind.  332  (1887)  ;  ante,  chap, 
xviii.  The  property  of  an  incorporated 
village  in  Illinois  is  held  by  the  corporate 
authorities  as  a  trust  for  the  use  of  the 
public  :  any  unlawful  interference  with  it 
calculated  to  inflict  upon  the  community 
an  irreparable  injury  presents  a  clear  case 
for  equitable  relief.  In  this  case,  a  city 
was  enjoined  from  exercising  municipal 
jurisdiction  within  the  territory  of  a  vil- 
lage, and  from  interfering  with  its  prop- 
erty and  eflfects.  Hyde  Park  v.  Chicago, 
124  111.  156. 

Bill  by  corporation  to  set  asidie  fraudu- 
lent grant  by  its  council.  Oakland  v.  Car- 
pentier,  13  Cal.  540.  See,  s.  c.  subse- 
quently reported,  21  Cal.  642.  See,  also, 
O'Brien  County  v.  Brown,  1  Dillon  C.  C. 
R.  588  (bill  to  set  aside  fraudulent  judg- 
ment) ;  Attorney-General  v.  Wilson  (bill 
for  relief  against  fraudulent  alienation  of 
corporate  property),  9  Simons,  30  (1837)  ; 
affirmed,  1  Cr.  &  Ph.  1  (1840)  ;  infra, 
sees.  909,  910.  It  seems  that  a  munici- 
pal corporation,  in  its  corporate  character, 
where  the  alleged  illegal  action  is  not 
aimed  at,  and  cannot  aff'ect  the  corporate 
rights  or  corporate  property,  cannot  main- 
tain an  action  to  restrain  or  to  be  relieved 
against  the  levy  of  an  illegal  tax  upon 
the  taxpayers,  as  where  the  board  of  su- 
pervisors of  the  county  are  proceeding  to 
levy  and  collect  an  illegal  tax  ujion  the 
taxable  property  of  the  citizens  of  one  of 
the  towns  in  the  county.  Guilford  v.  Che- 
nango Co.  Sup.,  13  N.  Y.  143  (1855), 
per  Denio,  J.,  who  says  :  "  The  principles 
affirmed  in  this  court  by  Lorillard  v.  Mon- 
roe, 11  N.  Y.  392,  seem  to  me  hostile 
to  this  action."  And  see  subsequent  case 
of  Doolittle  V.  Broome  Co.  Sup.,  &c.,  18 
N.  Y.  155,  and  Roosevelt  v.  Draper,  23 
N.  Y.  318,  below  mentioned,  infra,  sec. 
920  ;  infra,  chap.  xxiiL 
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tions  are  intrusted  for  defined  objects,  or  for  public  purposes,  with 
large  powers,  the  courts  have  e^^nced  some  anxiety  not  to  allow 


Where  the  mayor  is  invested  with  the 

power  of  seeing  that  the  charter  of  the 
corporation  is  faithfully  executed,  this  is 
a  duty  with  which  he  is  intrusted  for  the 
common  benefit  of  all  the  corjwrators,  and 
gives  him  the  right  to  select  the  means 
best  calculated  to  discharge  it ;  and  in  the 
exercise  of  this  right  he  may,  according 
to  the  liberal,  but  somewhat  questionable, 
view  of  the  Supreme  Court  of  Louisiana, 
in  his  official  name  and  capacity  bring 
suit  to  test  the  legality  of  the  ordinances 
and  to  restrain  the  aldermen  or  officers 
of  the  corporation  from  issuiug  warrants 
or  doing  acts  in  violation  of  the  laws 
of  the  State  or  the  charter  of  the  city. 
Genois,  Mayor  v.  Lockett,  13  La.  545 
(1838).  In  Fieri  v.  Shieldsboro',  42  Miss. 
493  (1869),  the  town  council  passed  an 
ordinance  ordering  the  plaintiii',  without 
showing  any  cause  for  the  order,  to  remove 
lumber  from  his  private  properly,  and  stat- 
ing that,  if  he  failed  thus  to  remove  it, 
the  corporate  officers  would  remove  or  de- 
stroy it.  It  not  ap^)earing  that  it  was  a  nui- 
sance, the  court  restrained  the  corporation 
from  interference  with  the  plaintiff's  prop- 
erty. It  will  be  observed  that  the  property 
threatened  to  be  disturbed  was  personal, 
and  that  the  court  makes  no  reference  to 
the  point  whether  an  action  at  law  for  dam- 
ages would  not  be  an  adequate  remedy. 

InjuTietion  in  favor  of  individuals  to 
prevent  the  municipal  authorilies  fronm,  en- 
croaching upon  private  property.  Ante, 
sees.  661,  708,  and  cases.  Dudley  v. 
Frankfort,  12  B.  Mon.  (Ky.)  610  ; 
Varick  v.  New  York  (streets),  4  Johns. 
Ch.  53  ;  Bonghner  v.  Clarksburgh,  15  "W. 
Va.  394  ;  Peoria  v.  Johnston,  56  III.  45 
(1870);  Carter  v.  Chicago,  57  111.  283, 
170  ;  Holmes  v.  Jersey  City  (streets),  12 
N.  J.  Eq.  299  ;  Tainter  v.  Morristown 
(streets),  19  N.  J.  46 ;  Clark  v.  Syra- 
cuse (destroying  mill-dam),  13  Barb.  32  ; 
Emporia  v.  So<len,  25  Kan.  588  (noted 
ante,  sec.  597,  note)  ;  Mason  City  S.  &  M. 
Co.  r.  Mason  (town  of),  23  W.  Ya.  211 
(an  injunction  restraining  a  town  from 
opening  a  street  through  land  without  the 
owner's  consent  and  without  having  con- 
demned it).     Ante,  chap,  xviii.  on  Streets. 


Where  the  power  exercised  is  legislative  or 
discretionary,  a  clear  case  must  be  made 
to  justify  judicial  interference.  Lane  r. 
Schamp,  20  N.  J.  Eq.  82  ;  ante,  sees.  94, 
475,  906,  907,  611,  and  note  ;  post,  sec. 
958,  note  ;  Galloway  v.  London,  L.  K.  1 
H.  L.  34. 

Multiplicity  of  suits.  Where  a  city 
corporation  had  commenced  in  the  Jus- 
tices' Court  seventy-seven  actions  against  the 
plaintiff  at  the  same  time,  to  recover  a 
separate  and  distinct  penalty  of  §50  for 
running  cars  without  a  license,  contrary 
to  ordinance,  the  court  awarded  an  injunc- 
tion against  the  prosecution  of  more  than 
one  of  such  actions  until  that  one  could 
be  finally  determined,  it  appearing  that 
the  local  court  had  no  power  to  consoli- 
date the  actions  or  grant  the  relief  sought, 
and  that  the  concurrent  prosecution  of  all 
would  be  unnecessarily  oppressive.  The 
ground  of  the  injunction  was  the  power  of 
a  court  of  equity,  in  a  proper  case,  to  re- 
strain the  prosecution  of  a  multiplioity  of 
suits.  Thinl  Av.  R.  R.  Co.  v.  New  York, 
54  N.  Y.  159  (1873),  distinguishing  West 
V.  New  York,  10  Paige,  539.  The  subject 
of  granting  an  injunction  to  restrain  the 
enforcement  of  municipal  ordinances  un- 
derwent consideration  in  a  recent  case  in 
Illinois  (Des  Plaines  r.  Poyer,  123  111. 
348).  The  municipality  of  Des  Plaines 
adopted  an  ordinance  prohibiting  any  per- 
son from  renting  or  permitting  the  use  of 
any  yard,  ground,  &c.,  for  any  purpose 
whereby  disorderly  persons  were  congre- 
gated. It  was  not  questioned  that  the 
general  subject-matter  of  the  ordinance 
was  within  the  scope  of  the  power  con- 
ferred by  the  charter  of  the  munici^iality. 
The  municipality  commenced  seven  dis- 
tinct prosecutions  against  the  same  per- 
son for  violation  of  this  ordinance.  One 
of  them  was  brought  to  trial,  and  the  de- 
fendant therein  found  guilt)',  whereupon 
he  brought  a  bill  in  equity  to  enjoin  the 
municipality  and  its  officers  from  prose- 
cuting the  other  suits,  which  were  pend- 
ing, and  from  instituting,  as  it  threatened, 
other  like  prosecutions  against  him  under 
the  ordinance,  alleging  his  innocence  of 
the  offence  charged  ;  the  Ulegalitj'  of  the 
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their  authority  to  be  used  to  oppress  the  inhabitants  within  their 
jurisdiction ;  and  it  may  safely  be  affirmed  that  there  is  a  remedy, 
according  to  the  nature  of  the  case,  by  certiorari,  mandamus,  quo 
warranto,  prohibition,  appeal,  indictment,  civil  action,  or  in  equity, 
for  all  injurious  abuses  of  power  and  all  invasions  of  the  legal  rights 
of  persons  subjected  to  municipal  control  or  affected  by  municipal 
action.  There  can  ordinarily  be  no  judicial  restraint  or  interfer- 
ence with  the  bona  fide  exercise  of  powers,  legislative  or  discre- 
tionary in  their  nature,  and  which  do  not  violate  private  rights.^ 
We  have  had  occasion  already  to  some  extent  to  state,  in  connec- 
tion with  special  topics  discussed,  in  what  cases,  and  in  what  mode, 
corporate  acts  and  proceedings  may  be  judicially  examined  or  re- 
viewed,2  but  the  subject  is  of  sufficient  importance  to  require  some 
further  separate  consideration.^ 


ordinance  under  which  he  was  prosecuted  ; 
that  he  had  no  adequate  remedy  at  law  to 
prevent  irreparable  injury  of  the  prosecu- 
tions or  the  multiplicity  of  such  prosecu- 
tions. The  bill  in  equity  was  dismissed 
on  demurrer.  The  Supreme  Court  of  Illi- 
nois affirmed  this  decree,  holding  that  the 
question  of  the  legality  or  illegality  of  the 
ordinance  was,  on  the  case  made,  a  ques- 
tion for  the  common-law  court,  and  not  a 
court  of  equity,  to  decide  ;  that  a  court  of 
equity  would  not  determine  the  validity 
of  an  ordinance  in  any  case  where  the 
defendant  had  an  adequate  remedy  at 
law  ;  and  that  this  case  did  not  come  with- 
in the  recognized  head  of  equity  jurisdic- 
tion, based  on  irreparable  injury  or  multi- 
plicity of  suits.  Shope,  J.,  cites  the 
leading  adjudications,  and  distinguishes 
the  case  from  Third  Av.  R.  R.  Co.  v. 
New  York,  54  N.  Y.  159,  and  Wood  v. 
Brooklyn,  14  Barb.  425,  considering  it 
rather  to  fall  under  the  principle  of  Davis 
17.  American  Society,  75  N.  Y.  362. 

Where  numerous  warrants  had  been 
issued  against  an  individual  for  violations 
of  an  ordinance  which  imposed  a  fine  for 
each  day's  occupation  of  the  public  streets, 
—  the  amount  of  the  fine  not  being  suffi- 
cient to  give  him  an  appeal,  —  and  the  de- 
fendant claimed  a  right  of  property  in  the 
street,  an  injunction  was  granted  to  him 
restraining  the  prosecution  of  the  warrants 
until  the  right  of  property  could  be  deter- 
mined.   Shinkle  v.  Covington,  83  Ky.  420. 

1  Ante,  sec.  94  ;  m/ra,  sec.  927  ;  Ham- 
erick  V.  Rouse  (county-seat  removal),  17 


Ga.  56  (1855)  ;  State  v.  Woody,  lb.  612  ; 
Brodnax  v.  Groom,  64  N.  C.  244  (1870)  ; 
Jenkins  v.  Andover,  103  Mass.  94,  104 
(1869);  Cape  May  &  S.  L.  R.  R.  Co.  v. 
Cape  May,  35  N.  J.  Eq.  419  ;  Bacon  v. 
Walker,  77  Ga.  336  ;  Waterbury  v.  Lar- 
edo, 60  Tex.  519  ;  Alpers  v.  San  Fran- ' 
Cisco,  32  Fed.  Rep.  503  (application  to 
restrain  the  passage  of  an  ordinance  repeal- 
ing an  ordinance  under  which  the  city 
had  contracted  for  the  removal  of  dead 
animals,  refused)  ;  Torpedo  Co.  v.  Claren- 
don, 19  Fed.  Rep.  231.  Where  a  council 
was  empowered  to  determine  finally  cer- 
tain facts,  as,  in  this  case,  whether  real 
estate  was  rural  or  not,  it  was  said  that  if 
"  the  discretion  was  abused,  no  doubt  the 
power  of  a  court  of  equity  would  be  ade- 
quate to  restrain  the  perpetration  of  a 
palpable  wrong."  Erie  v.  Reed,  113  Pa. 
St.  468.  In  Spring  Valley  Water  Works 
V.  Bartlett,  16  Fed.  Rep.  615,  it  was  held 
by  Sawyer,  J.,  that  municipfil  corporations 
may  be  enjoined  from  passing  an  ordi- 
nance which  is  not  within  the  scope  of  its 
powers,  and  which  would  work  an  irrep- 
arable injury,  citing  Davis  v.  New  York, 
1  Duer,  452;  affirmed,  9  N.  Y.  264.  See 
Spring  Valley  AV.  W.  v.  Schottler,  110 
U.  S.  347  ;  post,  chap,  xxiii. 

2  Ante,  sees.  202,  275,  440,  and  note 
611  ;  ante,  sec.  897.  See  also  Richardson 
V.  Baltimore,  8  Gill  (Md.),  433  (1849)  ; 
Alexander  v.  Baltimore,  5  Gill  (Md. ), 
383  ;  Dudley  v.  Frankfort,  12  B.  Hon. 
(Ky.)  610,  615  (1851). 

'  Mr.    High  has  collected  and  stated 
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§  909  (729).  "WTiere  Corporation  is  a  Trustee  of  Property  or 
Funds.  —  In  respect  of  property  held  by  municipal  corporations  in 
trust,  or  clothed  with  public  duties,  equity  has  always  asserted  its 
jurisdiction  to  see  that  the  trusts  were  observed  and  its  public  duties 
in  respect  of  such  property  discharged.^  In  England,  and  probably 
also  in  this  country,  the  bill  may  in  such  cases  be  filed  against  the 
municipal  corporation  and  its  officers  by  the  Attorney-General,  on 
his  own  motion  or  on  behalf  of  the  corporators  or  persons  interested; 
or  the  latter  may  perhaps,  in  certain  cases  under  the  line  of  decisions 
in  this  country  presently  to  be  mentioned,  exhibit  the  bill  in  their 
own  names.  The  jurisdiction  of  chancery  in  such  cases  over  mu- 
nicipal corporations  is  forcibly  asserted  by  the  House  of  Lords,  in  an 
interesting  and  important  case  in  which  the  corporation  of  Dublin, 
under  an  Act  of  Parliament,  was  the  trustee  o/funds  raised  from  water- 
rates,  to  supply  the  city  with  water,  and  where  the  bUl  charging  the 
corporation  with  breaches  of  trust  and  mismanagement  was  filed  by 
the  Attorney-General  on  behalf  of  the  inhabitants  of  Dublin  paying 
water-rates.^  Here  the  public  were  interested  in  the  proper  admin- 
istration of  the  authority  which  had  been  conferred  upon  the  city 
corporation  in  respect  to  the  supply  of  water  to  the  city  ;  it  is  obvi- 


many  of  the  American  cases  upon  the  sub- 
ject of  injunctions  against  municipal  cor- 
porations. High  on  Injunctions,  sees. 
783-795.     See  also  Joyce,  Injunc.  716. 

1  Attorney-Gen.  v.  Liverpool,  13  Eng. 
Ch.  (1  Mylne  &  Cr.  171)  343,  359  (1835)  ; 
Attorney-Gen.  v.  Dublin,  1  Bligh  N.  R. 
312  (1827)  ;  atiU,  sees.  64,  80,  169  ; 
chapter  on  Corporate  Property,  ante,  sees. 
567-571  ;  chapter  on  Dedication,  antr, 
sec.  653  ;  Baltimore  v.  B.  k  0.  R.  R.  Co., 
21  Md.  50  (1863)  ;  Barnum  v.  Baltimore, 
62  Md.  275.  Post,  sec.  920,  note  and 
cases. 

It  is  "a  distinctive  characteristic  of  a 
corporation  that  it  is  accountable  in  equity 
for  viuapplicfdion  of  trust  funds,  whereas 
any  other  body  of  men,  as  a  parish,  can 
only  (where  relief  can  be  had  at  aU)  be 
touched  through  the  individuals,  or  their 
representatives,  who  have  committed  the 
actual  breach  of  trust."  Grant  on  Corp. 
138.  Mr.  Spence  discusses  the  subject  of 
the  equity  jurisdiction  over  corporations  as 
trustees  satisfactorily.  2  Spence  Eq. 
Jurisd.  32-35. 

*  Attorney-Gen.  v.  Dublin,  1  Bligh 
N.  R.  312  (1827).    See  aLso  Attoraey-Gen. 


V.  Liverpool,  13  Eng.  Ch.  (1  Mylne  &  Cr. 
171)  343  (1835).  The  doctrine  of  these 
cases  was  approved  by  Gray,  C.  J.,  in  At- 
torney-Gen. V.  Boston,  123  Mass.  460 
(1877),  who,  referring  to  Attorney-Gen.  v. 
Salem,  103  Mass.  138,  says,  "  if  the  ■water- 
rents  had  been  collected  and  misapplied 
by  the  city  (of  Salem),  there  would  have 
been  such  a  misappropriation  of  trust 
funds  held  by  the  city  for  a  public  chari- 
table purpose  as  would  have  supported  an 
information  in  equity  in  the  name  of  the 
Attorney-General."  Noticed  more  fully, 
infra,  sec.  920,  note. 

The  principles  on  which  equity  will 
enjoin  the  proceedings  of  public  officers 
are  stated  by  Lord  Cottenham.  Frewin  v. 
Lewis,  18  Eng.  Ch.  (4  Mylne  &  Cr.)  249 
(1838).  See  also  Baltimore  c.  Horn,  26 
Md.  194  (1866)  ;  Holland's  Case,  11  Md. 
186  ;  Baltimore  v.  Porter.  18  Md.  284 
(1861)  ;  Attorney-Gen.  r.  Heelis,  2  Sim. 
&  Stu.  67  ;  People  r.  Canal  Board,  65 
N.  Y.  390  (1874),  where  the  subject  u 
discussed  by  Allen,  J.  Attorney-Gen.  «. 
Boston,  123  Mass.  460  (1877) ;  infra,  sec. 
920,  note.  Duties  and  liabilities  of  public 
officers.     Ante,  sec.  237,  and  note. 
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ous  that  there  was  no  adequate  remedy  at  law,  and  hence  the  pro- 
priety of  a  resort  to  equity  by  the  ratepayers,  in  the  name  of  the 
officer  authorized  to  represent  the  king.^ 

§  910  (730).  Fraudulent  Dispositions  of  Corporate  Property  and 
Abuses  of  Powers  relating  thereto.  —  So  the  Court  of  Chancery,  in 
England,  notwithstanding  another  remedy  (which  is  considered  to 
be  cumulative)  is  given  by  statute,  will  relieve  against  fraudulent 
dispositions  of  corporate  property.  It  will  also  interfere  to  prevent 
municipal  councils  from  abusing  powers  relating  to  property  and 
funds  intrusted  to  them  to  be  exercised  in  conformity  with  law  for 
the  benefit  of  the  incorporated  place  or  its  inhabitants.  The  just 
and  sound  view  is  taken,  that  the  powers  conferred  by  the  Munici- 
pal Corporations  Act  upon  councils  in  respect  to  the  corporate  funds 
and  corporate  property  are  public  trusts,  and  the  property  owned  by 
the  corporations  is  held  by  them  in  trust  for  the  purposes  specified 
or  authorized  in  the  act ;  and  hence,  if  these  powers  are  abused,  — 
as,  for  example,  the  power  of  a  council  to  award  compensation  to 
officers  of  the  corporation,  or  if  corporate  property  is  collusively 
alienated,  —  this  is  a  breach  of  trust  of  which  equity  will  take  cog- 
nizance.*'^    The  uniform  and  settled  mode  of  proceeding  in  England 

^  In  England  it  is  settled  that  in  cases  property  belonging  or  payable  to  any  of 

such  as  those  mentioned  in  the  text,   or  the  old  corporations  was  to  be  paid  to  the 

where  the  corporation  is  a  trustee  of  prop-  treasurer  of  the  new  or  remodelled  corpora- 

erty  or  funds  for  public  uses,   it  can  be  tion,  and  the  fund  so  created  was  to  be 

made  to  account  to  the  crown,  on  an  in-  subject  to  the  payment  of  the  debts  of  the 

formation,  but  not  to  private  persons  in  a  old  corporation,  to  the  payment  of  the  sala- 

suit  in   equity.      Grant   on    Corp.   138;  ries  of  municipal  officers,  of  municipal  elec- 

Skinners'   Co.   v.  Irish  Soc,   12  CI.  &   F.  tion  expenses,    municipal  court   expenses, 

487.      See    also    2    Spence    Eq.    Jurisd.  and  all  other  expenses  incident  to  carrying 

32-35.  the  act  into  effect  ;  with  a  provision  that 

2  Attorney-Gen.  r.  Poole,    4  Mylne  &  any  surplus  should  be  applied, under  the  di- 

Cr.  17,  30,  and  overruling  2   Keen,   190,  rection  of  the  council,  for  the  public  bene- 

206  ;  Parr  v.   Attorney-Gen.   8   CI.  &  F.  fit  of  the  inhabitants  and  the  improvement 

409  ;     Attorney-Gen.     v.    Aspinwall,     2  of  the  borough.     In  case  the  borough  fund 

Mylne  &  Cr.  613,  overruling  Master  of  the  thus  obtained  should  prove  insufficient  for 

Rolls,    1    Keen,    513  ;    Attorney-Gen.    v.  the  enumerated  purposes,  power  is   given 

Wilson,  9  Sim.  30  ;  affirmed  by  the  Lord  to  the  council  to  raise  the  deficiency  by 

Chaucellor,  1  Cr.  &  Ph.  1,  noted   infra;  taxation  or  a  borough  rate.     The  author 

Evan  V.  Avon,  29  Beav.  144.     Text  cited  does  not  see  that  property  thus  held,  in- 

and  approved.     Place   v.   Providence,   12  come  thus  derived,  and  public  powers  thus 

R.  I.  1;  Roper  v.  McWhorter,  77  Va.  214  to  be  exercised,   are  in  essence   diff'erent 

(lease  of  ferries  enjoined).  from   the  property,   income,  and   powers 

In  explanation  of  the  English  decisions  ordinarily  appertaining  to  our  American 

referred   to   in  this   note,   it   may  be  ob-  municipalities.     If  this  be  so,  the  English 

served  that  by  sec.  92  of  the  Municipal  cases  below  cited  are  especially  instructive. 
Corporations  Act  of  1835  before  mentioned  Summary    of    lending  En(flish    cnsr.t : 

iante,  sees.  8,48),  the  income  of  all  the  lu  the  leading  case  of  the  Attorney-Gen.  _». 
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in  such    cases  is  by  information  or  by  bill  filed  in  the   court  of 
equity  by  the  Attorney-GeneraL      The  king  as  parens  patricc  insti- 


Aspinwall,  supra.  Lord  Chancellor  (7ottCTi- 
ham  held  that  the  property  in  (question 
became,  upon  the  enactment  of  the  Muni- 
cipal Corporations  Act,  subject  to  the  pub- 
lic trusts  declared  by  that  act,  and  was 
not  under  the  absolute  control  of  the  cor- 
j>oi"ation  ;  and  that  if  any  given  appropria- 
tion of  this  fund  or  property  be  not 
consistent  with  the  trust,  but  for  purposes 
foreign  to  it,  the  Attorney-General  has  a 
right  to  file  an  information  or  bill  in 
equity,  asking  "  that  the  fund  may  be  re- 
called, secured,  and  appropriated  for  the 
public,  or  in  other  words,  charitable  par- 
poses,  to  which  it  is  by  the  act  devoted." 
2  Mylue  &  Cr.  618.  He  says:  "  I  cannot 
doubt  that  a  clear  trust  was  created  by 
this  act  for  public,  and  therefore,  in  the 
legal  sense  of  the  term,  charitable  purposes, 
of  all  the  money  belonging  to  the  corpora- 
tion at  the  time  of  the  passing  of  the  act." 
lb.  623. 

On  the  same  principle  Lord  Cottenhavi, 
in  the  case  of  the  Attorney-Gen.  v.  Poole, 
supra,  held  that  chancery  had  jurisdiction 
on  an  information  of  the  Attorney-General 
fi.led  on  the  relation  of  certain  ratepayers 
of  the  corporation,  to  prevent  the  munici- 
pal council  from  awarding  unauthorized 
compensation  to  the  officers  of  the  corpora- 
tion  out  of  the  borough  fund,  and  that  it 
was  immaterial  that  the  means  of  pay- 
ment were  to  be  raised  by  a  rate  or  tax 
over  the  levj'  of  which  the  court  might  not 
have  any  control.  The  ground  of  inter- 
ference was  that  the  fund  of  the  corpora- 
tion, however  acquired,  is  a  trust  fund,  to 
be  used  for,  and  only  for,  purposes  con- 
sistent with  the  provisions  of  the  Munici- 
pal Corporations  Act,  and  that  trustees 
may  in  equity  be  restrained  from  commit- 
tiug  breaches  of  trust.  To  the  objection 
that  "the  information  did  not  impute 
fraud  in  the  proceedings  of  the  council" 
the  Lord  Chancellor  said:  "  But  a  trustee 
may  be  guilty  of  a  breach  of  trust  from 
error  or  ignorance  of  his  duty,  and  if  it 
were  necessary  to  impute  fraud,  the  term 
itself  need  not  be  used ;  it  is  sufficient  if 
the  facts  stated  amount  to  a  case  of  fraud. " 
Conformably  to  these  principles,  where 
the  municipal  council,  without  authority 
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of  law,  gave  a  bond  to  secure  compensation 
out  of  the  cotporate  funds  to  an  offi/xr  of  the 
corporation,  this  was  held  to  be  a  breach 
of  their  trust,  cognizable  in  chancer}'. 
Parr  i;.  Attorney-Gen.,  8  CI.  &  F.  409. 

So  in  the  Attorney-Gen.  v.  Lichfield, 
13  Simons,  547  (1843),  the  corporation 
was  enjoined  on  an  information  by  the 
Attorney-General  from  onlering  their  treas- 
urer to  pay  out  of  the  borough  fund 
or  any  funds  of  the  corporation  the  amount 
of  a  promissory  note  to  one  Mallett  for 
£200  borrowed  mone}-,  and  the  ground  of 
the  order  was,  in  the  language  of  Vioe- 
Chancellor  Shadicell,  that,  "  taking  all 
the  Acts  of  Parliament  together,  it  Ls  quite 
clear  that  the  corporation  had  no  authority 
to  give  the  promissor}'  note  to  Mallett." 

So,  also,  in  Attorney-Gen.  v.  Norwich, 
16  Simons,  225  (1848),  the  corporation 
was  restrained,  in  a  suit  by  the  Attorney- 
General  at  the  instance  of  ratepayers, 
from  using  the  borough  fund  for  an  unau- 
thorized purpose  ;  viz.,  to  pay  the  expenses 
of  procuring  an  Act  of  Parliament  to  im- 
prove the  navigation  of  a  river  flowing 
through  the  corporation.  See  Attorney- 
Gen  V.  Wigan,  34  Eng.  Ch.  (5  De  Gex, 
M.  &  G.)  52  (1854)  ;  Frost  v.  Belmont,  6 
Allen  (Mass.)  152  (1863). 

So  in  this  country,  it  has  been  held 
that  a  Xew  England  town  cannot  appro- 
priate money  to  pay  the  expenses  of  a 
committee  to  petition  the  legislature  for 
the  annexation  of  the  town  to  another 
town,  thereby  merging  its  own  organiza- 
tion. Minot  V.  West  Roxbury,  112  JIass. 
1  (1873)  ;  s.  c.  17  Am.  Rep.  52  ;  ante, 
sec.  479,  note.  In  Sherlock  r.  Winnetka, 
59  111.  389  (1871),  a  fraudulent  and  ille- 
gal exercise  of  the  powers  of  the  munici- 
pal council  looking  to  the  creation  of 
unauthorized  debt  of  the  municipality  was 
treated  as  a  breach  of  trust  and  a  fraud 
upon  the  law,  against  which  equity  would 
relieve  at  the  instance  of  taxpayers  and 
property-owners. 

So  in  Canada  the  members  of  the 
council  are  not  the  corporation,  but  the 
agents  of  the  coi-poration  for  the  manage- 
ment of  its  affairs  and  funds.  When  these 
agents  are  shown  so  to  misappropriate  the 
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tutes  the  suit  by  his  proper  officer,  the  Attorney-General,  who  files 
the  necessary  information,  or  information  and  bill,  as  a  prerogative 
right,  —  the  right  which  the  sovereign  has  to  call,  by  his  appropri- 


funds  of  the  corporation  as  to  put  the 
money  into  their  own  pockets  when  not 
authorized  so  to  do,  a  bill  in  equity  at  the 
instance  of  a  ratepayer,  Blakie  v.  Staples, 
13  Grant  (Can.),  67,  or  an  action  at  the 
suit  of  the  corporation,  will  lie  against 
them  to  recover  it  back  ;  and  when  that 
misappropriation  is  mixed  up  with  what 
may  have  been  rightfully  paid,  it  is  hut 
right,  in  order  to  operate  as  a  safeguard  to 
the  corporation,  to  cast  the  burden  of 
proof  on  the  agent,  to  separate  from  the 
appropriation  he  has  received  that  portion 
which  he  would  be  legally  entitled  to  take. 
East  Nissouri  v.  Horseman,  16  Up.  Can. 
Q.  B.  588.  In  Canada  there  is  not  only 
a  civil  but  a  criminal  remedy.  Daniels  v. 
Burford,  10  Up.  Can.  Q.  B.  481.  See, 
further,  Baxter  v.  Kerr,  23  Grant  (Can.), 
367.  The  treasurer  should  not  pay  money 
on  any  or  every  draft  and  order  whicli  the 
reeve  for  the  time  being  may  direct  him  to 
pay.  The  township  moneys  will  probably 
be  considered  as  still  in  his  hands,  unless 
paid  out  on  a  proper  legal  authority,  for 
purposes  contemplated  and  authorized  by 
law,  at  least  until  he  has  received  a  formal 
acquittance  and  discharge  from  the  mu- 
nicipality. East  Nissouri  v.  Horseman  et 
al.,  9  Up.  Can.  C.  P.  191,  per  Draper,  C.  J. 
Nor  should  he  pay  money  on  an  illegal 
order  or  resolution,  for  an  Act  of  Parlia- 
ment should  be  regarded  by  him  as  a 
higher  authority  than  the  resolution  or 
by-law  of  a  corporation  created  by  an  Act 
of  Parliament.  Daniels  v.  Burford,  10  Up. 
Can.  Q.  B.  481.  And  if  a  treasurer  so 
pay  money  on  an  illegal  order  or  resolution, 
he  would  be  probably  subject  to  criminal 
prosecution.  East  Nissouri  v.  Horseman, 
16  Up.  Can.  Q.  B.  580.  But  he  is  not  now 
liable  to  any  action  at  law  for  moneys 
paid  by  him  in  accordance  with  a  by-law 
or  resolution  of  the  council.  Harrison's 
Munic.  Man.  for  Canada  (5th  ed.),  p.  186. 
In  The  Attorney-Gen.  v.  Wilson,  9 
Simons,  30  (1837),  affirmed  by  the  Lord 
Chancellor,  1  Cr.  &  Ph.  1  (1840),  which 
was  an  information  and  bill  in  equity  by 
the  Attorney-General  at  the  relation  of  the 


corporation  of  Leeds,  it  was  held  that 
chancery  had  jurisdiction  (notwithstand- 
ing a  special  remedy  in  the  Municipal  Cor- 
porations Act)  to  relieve  against  fraudu- 
lent alienations  of  corporate  property,  and 
that  the  corporation  could  impeach  the 
fraudulent  acts  of  its  officers,  and  main- 
tain a  suit  to  set  aside  transactions  fraud- 
ulent against  it,  though  carried  into  effect 
in  the  name  of  members  of  its  council  ;  and 
this  right  the  Lord  Chancellor  considered 
not  to  be  affected  by  the  circumstance 
that  the  Attorney-General  had  the  like 
power.  A  similar  power  to  protect  corpo- 
rate property  was  asserted  by  the  Master 
of  the  Rolls  in  The  Attorney-Gen.  v.  Liv- 
erpool, 13  Eng.  Ch.  (1  Mylne  &  Cr.  171), 
343  (1835),  where  the  information  was 
tiled  by  the  Attorney-General  at  the  rela- 
tion of  two  merchants  of  Liverpool,  one 
of  whom  was  a  burgess  or  ratepaying 
citizen,  against  the  corporation  of  Liver- 
pool. The  line  of  English  decisions  cited 
in  sees.  909  and  910  is  referred  to  at 
length,  and  distinguished  by  Allen,  J.,  in 
People  V.  Ingersoll,  58  N.  Y.  1  (1874)  ; 
post,  sees.  913,  920,  note,  and  cases,  922  ; 
ante,  sec.  908,  note. 

If  members  of  a  corporation  contrive 
a  scheme  to  defraud  a  corporation  of 
its  property,  they  are  personally  liable. 
Attorney-Gen.  v.  Wilson,  supra.  See, 
also,  Attorney-Gen.  v.  Lichfield,  11 
Beav.  120  ;  Attorney-Gen.  v.  Leicester,  9 
Beav.  546  ;  Attorney-Gen.  v.  Plymouth, 
9  Beav.  67  ;  Regina  v.  Liverpool,  9  A.  & 
E.  435  ;  Grant  on  Corp.  137-139,  142  ; 
ante,  sees.  236,  237,  note. 
,  Whether  funds  derived  by  a  munici- 
pality from  taxation  for  municipal  im- 
provements, the  payment  of  municipal 
expenses,  &c.,  are  charitable  funds,  see 
Attorney-Gen.  v.  Brown,  1  Swanst,  265  ; 
compare  Attorney-Gen.  v.  Heelis,  2  Sim. 
&  Stu.  67.  Both  of  these  cases  are  re- 
ferred to  in  Attorney-Gen.  v.  Dublin,  1 
Bligh  N.  R.  H.  L.  Cas.  312,  334.  See 
Carlton  v.  Salem,  103  Mass.  141  (1S69), 
referred  to  infra,  sec.  920,  note. 
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ate  officers,  upon  the  several  courts  of  justice,  accordiug  to  the  nature 
of  their  respective  jurisdictions,  to  see  that  right  is  done  to  his  sub- 
jects, who  are  incompetent  to  act  for  themselves.  While  it  is  usual 
to  join  relators  in  the  suit,  it  is  not  necessary.  The  object  in  joining 
them  is  that  the  defendants  may  not  be  oppressed,  without  remedy, 
by  vexatious  suits,  since  the  relators  are  liable  to  costs,  while  the 
crown  is  not.^ 

§  911  (730  a).  Extent  and  Mode  of  Equitable  Interference  in  this 
Country.  —  In  this  country  the  preventing  or  the  redressing  of  the 
e.xcesses  of  municipal  power  by  a  resort  to  a  court  of  equity  has 
given  rise  on  some  points  to  much  contrariety  of  judicial  opinion. 
Corporations  here  derive  their  powers  from  express  legislative  enact- 
ment. Most,  if  not  all,  of  the  States  have  an  officer  styled  an 
Attorney-General,  whose  duties  are  prescribed  by  statute  ;  and  these 
duties  differ  in  many  respects  from  the  duties  of  the  Attorney- 
General  in  England.  The  question  has  several  times  arisen  how  far 
this  officer,  or  the  public  law  officer  of  the  State,  may  exercise  the 
powers  which  belong  to  the  office  of  the  Attorney-General  at  common 
law,  —  to  file  informations  or  bills  in  equity,  to  prevent  or  redress  the 
illegal  acts  of  municipal  officers  and  corporations ;  and  connected 
with  this  inquiry  is  the  further  one,  when  or  in  what  cases  private 
persons  may  in  their  own  names  resort  to  equity  to  prevent  the 
municipal  authorities  from  passing  beyond  the  line  of  their  rightful 
powers,  or  to  have  unauthorized  corporate  acts  set  aside  or  the  in- 
jury caused  thereby  redressed  or  corrected.  How  far  a  court  of 
equity  may  control  the  acts  of  municipal  and  public  corporations  or 
of  their  officers,  and  in  what  manner  or  at  whose  instance  it  will 
exercise  its  jurisdiction  where  it  exists,  are  questions  upon  which,  as 
above  observed,  the  courts  in  this  country  are  by  no  means  fully 
agreed.  It  must  suffice,  in  our  further  treatment  of  this  subject,  to 
notice  briefly  the  adjudications  respecting  it,  and  to  state  what,  in 
the  absence  of  controlling  legislative  enactments,  would  appear  upon 
principle  and  sound  public  policy  to  be  the  correct  doctrine,  as  to 
the  extent  and  mode  of  equitable  interference  with  the  exercise  of 
municipal  powers,  or  with  the  acts  of  municipal  officers. 

^  Per  Lord  Redesdale,  in  the  Attorney-  signed  by  an   oflScer  thereof ;   where  the 

Gen.  V.  Dublin,  Bligh  X.  R.  312  (1827)  ;  name  of  the  corporation  is  written  to  such 

Attorney-Gen.    r.    Birmingham,    3    Law  an  answer,  and  there  is  nothing  to  show 

Rep.   Eq.   552  (1867)  ;    Attorney-Gen.  v.  that  it   is  unauthorized,  it  will  be  suifi- 

Exeter,  51  Eng.  Ch.  507  (1852) ;  29  Beav.  cient     Harrison  v.  Peoria,  A,  &  D.  R.  E. 

44.     The  answer  of  a  municipal  corpora-  Co.,  77  IlL  11  (1875). 
tion   to  a  bill  in  chancery  need  not  be 
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§   912    (730  h).     Suit   by  Attorney-General   of    the   State.  —  The 

weight  of  authority  seems  to  be  that  the  Attorney- General  of  a  State, 
or  its  other  public  law  officer,  has  by  virtue  of  his  office  the  right  in 
his  name,  or  in  the  name  of  the  State,  upon  the  relation  of  persons 
interested,  to  bring,  in  cases  which  are  properly  of  equitable  cogni- 
zance and  which  affect  the  public,  a  bill  in  equity  to  prevent  munici- 
pal corporations  from  exceeding  the  line  of  their  lawful  authority, 
or  to  have  their  illetral  acts  set  aside  or  corrected.^     This  doctrine 


1  Davis  V.  New  York,  2  Duer,  663.  In 
this  case  the  subject  is  very  learnedly  dis- 
cussed by  Mr.  Justice  Buer,  who  cites  and 
reviews  the  principal  English  authorities, 
and  deduces  from  them  the  doctiine  that 
when  the  act  of  a  municipal  corporation, 
which  is  the  subject  of  complaint,  affects 
injuriously  and  equally  the  entire  public 
within  the  jurisdiction  of  the  corporation, 
the  Attorney-General  is  a  necessary  party. 
See,  also,  People  v.  Lowber,  7  Abb.  (N.  Y.) 
Pr.  158,  — an  action  by  the  Attorney-Gen- 
eral to  prevent  the  corporation  from  com- 
pleting an  alleged  unauthorized  contract 
for  the  purchase  of  land  on  which  to  erect 
a  market-house.  People  v.  New  York,  9 
Abb.  (N.  Y.)  Pr.  253  ;  10  Abb.  (N.  Y.) 
Pr.  144  ;  Same  v.  Same,  32  Barb.  (N.  Y.) 
102.  In  Doolittle  v.  Broome  Co.  Sup.,  18 
N.  Y.  157,  referred  to  infra,  sec.  920, 
Denio,  J.,  admits  that  the  Attorney-General 
may  file  an  information  in  equity  to  pre- 
vent an  act  which  would  be  a  breach  of 
trust.  The  right  of  the  Attorney-General 
to  bring  a  suit  to  prevent  the  illegal  i.ssue 
of  bonds  by  an  incorporated  town  to  a 
railroad  company  was  denied  by  Mallin,  J., 
in  the  Supreme  Court,  and  the  previous 
cases  in  that  State  above  cited  were  dis- 
approved ;  but  it  is  observable  that  the 
learned  judge  .seems  to  proceed  upon  the 
ba,sis,  believed  to  be  fundamentally  errone- 
ous, "  that  the  people,  that  is,  the  State  in 
its  corporate  capacity  and  character,  has  no 
manner  of  interest  "  in  a  litigation  where 
the  question  is  whether  corporate  powers 
which  it  has  granted  have  been  exceeded 
or  not.  People  v.  Miner,  2  Lansing 
(N.  Y.),  396  (1868)  ;  reaffirmed.  People 
V.  Alb.  &  Susq.  R.  R.  Co.,  5  Lansing 
(N.  Y.),  25.  In  the  People  v.  Ingersoll, 
58  N.  Y.  1  (1874),  and  People  v.  Field, 
58  N.  Y,  491,  the  Court  of  Appeals  de- 
cided that  the  Attorney-General  could  not 


intervene  by  civil  action  in  the  nnme  of 
the  State  to  recover  money  due  to  the  city 
of  New  York  (infra,  sec.  913). 

In  Califmniia,  it  has  been  decided  that 
where  a  suit  is  instituted  in  the  name  of 
the  State  by  the  Attorney-General,  on  the 
relation  of  the  real  party  in  interest  seek- 
ing relief,  and  the  State  has  no  interest 
therein,  the  Attorney-General,  as  such,  has 
no  power  to  control  the  suit  or  withdraw 
his  consent  to  the  use  of  the  State's  name, 
to  the  prejudice  of  the  relator.  People  v. 
No.  San  F.  H.  &  R.  Assoc,  38  Cal.  564. 
See  antc^  chap.  xx.  as  to  relator. 

In  Missouri  a  very  able  lawyer,  sitting 
as  a  special  judge  {Shcpley,  J.),  upon  a 
review  of  the  English  cases,  held  that  an 
information  in  equity  by  a  law  officer  of 
the  State  would  lie  to  prevent  the  county 
authorities  from  doing  an  unauthorized 
act,  such  as  issuing  railroad  bonds.  State 
V.  Saline  Co.,  51  Mo.  350  (1873)  ;  s.  c.  11 
Am.  Rep.  454,  Wagner,  J.,  dissenting; 
infra,  sees.  914,  note,  919,  note. 

Suit  on  behalf  of  all  taxpayers,  when 
once  entertained  by  the  court,  cannot  be 
dismissed  without  an  order  of  court. 
McAden  v.  Jenkins,  64  N.  C.  796,  before 
Pearson,  0.  J. 

In  Upper  Canada  the  mayor  is  the 
head  of  the  council,  and  the  head  and 
chief  executive  officer  of  the  corporation, 
and  it  is  held  that  a  bill  will  lie  in  equity 
by  some  of  the  inhabitants  of  a  mimici- 
pality  alleging  an  illegal  misapplication  of 
its  funds  by  the  mayor.  Patereon  v. 
Bowes,  4  Grant  (Can. ),  170.  The  Attorney- 
General  is  not  a  necessary  party  to  such 
suit.  lb.  Where  the  mayor  of  a  city 
secretly  contracted  to  purchase  at  a  dis- 
count a  large  number  of  the  debentures 
of  the  city,  which  it  was  expected  would 
be  issued  under  a  contemplated  by-law  of 
the  city  council,  and  was  afterwards  him- 
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has  been  asserted  by  an  able  court,  in  a  case  where  there  was  no 
statute  giving  the  Attorney-General  power  to  interfere  to  prevent  an 
abuse  of  corporate  powers,  or  prescribing  the  terms  of  such  inter- 
ference, and  where  the  injury  complained  of  by  the  relators  was  a 
disregard  of  the  provisions  of  a  municipal  charter,  which  required 
contracts  to  be  let  to  the  lowest  responsible  bidder.  It  was  con- 
ceded in  that  case  that  the  Attorney-General  would  have  the  right  to 
enjoin  the  misappropriation  of  a  charitahle  fund  held  by  the  corpo- 
ration ;  and  the  court  considered  that  there  was  no  substantial  dis- 
tinction between  such  a  case  and  one  where,  under  legislative 
authority,  a  corporation,  authorized  to  raise  funds  by  taxation  for 
specified  purposes  or  on  certain  conditions  only,  threatens  efiectually 
to  abuse  its  powers  in  this  respect  by  a  misappropriation  or  unwar- 
ranted use  of  corporate  moneys  or  funds.^ 

§   913.    Same  subject.    Tweed   Frauds   in  New  York  City.  —  In 

cases  arising  out  of  the  well-known  municipal  fmuds  in  New  York 
of  Tweed  and  his  confederates,  it  was  held  by  the  Court  of  Appeals 
that  an  action,  unless  given  by  statute,  could  not  be  maintained 
in  the  name  of  the  State  by  the  Attorney-General  to  recover  a 
judgment  in  the  name  of  the  State  for  moneys  illegally  and  fraudu- 
lently taken  by  the  defendants  from  and  belonging  to  the  city  of 
Xew  York.     As  the  ownersliip  of  such  moneys  was  in  the  city 

self  an  active  party  in  procuring  and  giv-  pavements,  but  the  diflference  in  the  bids 
ing  effect  to  the  by-law  subsequently  was  less  than  $200,  of  which  less  than 
passed,  he  was  held  to  be  a  trustee  for  $30  was  to  be  paid  by  the  city,  and  the 
the  city  of  the  profit  derived  from  the  contractors  had  gone  on  without  objection 
transaction.  Toronto  v.  Bowes,  4  Grant  and  incurred  large  expenses,  and  the  lot- 
(Can.),  489,  aflBrmed  in  appeal,  6  Grant  owners  did  not  complain,  the  amount 
(Can. ),  1,  and  afterwards  affirmed  by  the  involved  was  too  small  to  warrant  the  in- 
privy  council ;  more  fully  ante,  sec.  444.  tervention  of  the  Attorney-General,  espe- 
Harrison's  Munic.  Man.  (5th  ed.)  320,  cially  as  it  appeared  that  the  error  of  the 
321.  council,  if  any,  was  not  intentional,  but 

^  Attorney-General  r.  Detroit,  26  Mich,  one  of  judgment  only.     Ante,  sec.  659. 
263   (1872)  ;     s.   c.    12   Am.    Law    Reg.  A  judgment  of  the   Supreme  Judicial 

(x.  s. )  148.     "Every  misuse  of  corporate  Court  of  Massachusetts  sustained   in   its 

authority  is  in  a  legal    sense  an  abuse  reasoning  the  principles  laid  down  in  the 

of  trust,  and  the  State,  as  the  visitor  and  text  and  approved  by  the  Supreme  Court 

supervisory  authority  and  creator  of  the  of  Michigan  in  the  case  just  cited.     At- 

trust,    is  exercising  no  impertinent  vigi-  tomey-Gen.    v.   Bo.ston,    123    ^lass.    460 

lance  when  it  inquires  into  and  seeks  to  (1877)  ;   infra,  sec.  920,  note  ;  ante,  sec. 

chick  it."    Ih.     Per  Cooley,  J.,  who  in  113.    As  to  tn/wTurfiore  for  restraining  tax  or 

^-s  opinion  carefully  considers  what  kind  assessment  for  paving  street  with  patented 

and   degree  of  abuse  of  corporate  power  pavement.      Hobart  v.   Detroit,    7    Mich, 

willjnstify  the  interference  of  the  Attorney-  246;   Attomey-Gen.  r.  Detroit,  26  Mich. 

General.     It   was  held  in   this  case  that  2fi3  ;    Dean  v.    Charlton,  23   Wis.   590  ; 

where  the  cmmcil  awarded  the  contract  to  Harlem  r.  Xew  York,  33  X.  Y.  309  ;  ante, 

Vic  highest  of  tico  bidders  for  ^VLtting  doyen  sec.  467. 


1106  MUNICIPAL  CORPORATIONS.  §  914 

corporation,  the  court  decided  that  the  right  of  action  to  recover 
the  same  was  in  that  corporation  and  not  in  the  State.  And  it  was 
further  decided  that  the  fact  that  the  city  corporation  through  its 
officers  fraudulently  colluded  with  the  defendants,  to  protect  them . 
from  civil  actions  to  enforce  their  liability,  did  not  give  a  right  of 
action  to  the  State  or  authorize  the  Attorney-General  without  express 
legislative  sanction  to  bring  suit  in  the  name  of  the  State  to  re- 
cover such  moneys,  making  the  wrong-doers  and  the  municipality 
defendants.^ 

§  914  (731).  When  Taxpayers  and  Property-Holders  may  have 
Injunction.  —  In  this  country,  the  right  of  property-liolders  or  taxa- 
hie  inhabitants  to  resort  to  equity  to  restrain  nmnicipal  corporations 
and  their  officers  from  transcending  their  lawful  powers  or  violating 
their  legal  duties  in  any  mode  which  will  injuriously  affect  the  tax- 
payers, —  such  as  making  an  unauthorized  appropriation  of  the  corpo- 
rate funds,  or  an  illegal  or  wrongful  disposition  of  the  corporate 
property,  or  levying  and  collecting  void  and  illegal  taxes  and  assess- 
ments upon  real  property  under  circumstances  presently  to  be  ex- 
plained,—  has,  without  the  aid  of  statute  provision  to  that  effect, 
been  affirmed  or  recognized  in  numerous  cases  in  many  of  the  States. 
It  is  the  prevailing,  we  may  now  add,  almost  universal  doctrine  on 
this  subject.  It  can,  we  think,  be  vindicated  upon  principle,  in 
view  of  the  nature  of  the  powers  exercised  by  municipal  corpora- 
tions and  the  necessity  of  affording  easy,  direct,  and  adequate 
preventive  relief  against  their  misuse.  It  is  better  that  those  im- 
mediately affected  by  corporate  abuses  should  be  armed  with  the 
power  to  interfere  directly  in  their  own  names  than  to  compel  them 
to  rely  upon  the  action  of  a  distant  State  officer.  The  equity  juris- 
diction may,  in  such  cases,  usually  rest  upon  fraud,  breach  of  trust, 
multiplicity  of  suits,  or  the  inadequacy  of  the  ordinary  remedies  at 
law.     It  is  advisable,  in  view  of  its  importance,  briefly  to  examine 

1  People  V.  Fields,  58  N.  Y.  491  (1874)  ;  of  money,  which  could  only  he  brought  by 

People  V.  IngersoU,  58  N.  Y.  1   (1874)  ;  the  owner,  and  the  owner  was  the  corpora- 

Church,  C.  J.,  and  Rapallo,  J.,  dissenting,  tion  and  not   the   State.     The  courts  of 

The  English  cases  referred  to  in  sees.  909  New  York  had  previously  held,  erroneously 

and  910  of  this  work,  holding  that  the  as  we  think,  that  the  taxpayers,  as  such, 

Attorney-General,  on  behalf  of  the  crown,  were  without  remedy  in  such  cases.     Post, 

may  resort  to  equity  to  prevent  the  abuse  sec.  920.     This  condition  of  practical  help- 

of  corporate  powers  relating  to  property  lessness  agninst  fraud  was  remedied  by  the 

and  funds,  even  if  the  doctrine  of  those  Acts  of  1872  and  1881.    Ayers  ».  Lawrence, 

cases  prevailed  in  New   York,  which  was  59N.  Y.  192j  Metzger  w,  Attica  &  Arcade 

not  decided,    were   considered  as  distin-  K.   R.  Co.,  79  N.  Y.  171  ;  Osterhoudt  r. 

guishable  from  the  case  before  the  court,  Rigney,   98  N.  Y.   222 ;  infra,  sec.  920, 

as  this  was  a  civil  action  for  the  recovery  and  note. 
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the  doctrine  above  mentioned,  and  the  grounds  upon  which  it  rests, 
in  the  light  of  some  of  the  leading  judgments  of  the  courts,  the 
better  to  see  its  scope,  limitations,  and  application.^ 


*  Equity  has  the  power  to  restrain  the 
collection  of  taxes,  where  fraud  has  oc- 
curred, or  on  proper  case  made,  where  the 
assessment  or  levy  is  without  legal  author- 
ity. Infra,  sees.  923,  924,  and  cases  J 
First  Nat.  Bank  of  Shawneetown  v. 
Cook,  77  111.  622  (1875)  ;  Brandriff  v. 
Harrison  Co.,  50  Iowa,  164  ;  Dupage  Co. 
Sup.  V.  Jenks,  65  lU.  275  ;  Riley  v.  Western 
Union  Tel.  Co.,  47  Ind.  511  (1874);  Leba- 
non t?.  0.  &M.  R.  R.  Co.,  77  111.  539  (1875). 
The,  doctrine  of  the  text  was  approved  and 
applied  by  Pardee,  J.,  in  the  case  of  the 
Liberty  Bell,  where  the  city  of  New  Or- 
leans was  enjoined,  at  the  suit  of  a  tax- 
payer, from  appropriating  city  funds  to 
pay  for  the  transportation  of  the  old  Lib- 
erty Bell  from  Philadelphia  to  New  Orleans 
for  a  centennial  exiwsition  in  the  latter 
place.  The  learned  judge  well  observed  :  — 
"  Municipal  corporations  exhibit  the  high- 
est j)atriotism  in  obeying  the  laws  made 
for  their  government."  The  Liberty  Bell 
(Bayle  r.  N.  0.),  23  Fed.  Rep.  843  (1885). 
See,  also,  Harrington  v.  Plainview,  27 
Minn.  224  ;  Willard  v.  Comstock,  58  Wis. 
565  ;  Lynch  v.  Eastern  La.  F.  &  M.  Ry. 
Co.,  57  Wis.  430  (to  enjoin  delivery  of 
railway  aid  bonds)  ;  Robertson  v.  Breed- 
love,  61  Tex.  316  (restraining  issue  of 
bonds  by  a  county);  Richmond  i'.  Cren- 
shaw, 76  Va.  936,  and  cases  cited ;  fol- 
lowed Shenandoah  Valley  R.  R.  Co.  v. 
Clarke  County,  78  Va.  269  ;  Roper  v.  Mc- 
"Whorter,  77  Va.  214 ;  Sackett  v.  New 
Albany,  88  Ind.  473  ;  Butler  v.  Detroit, 
43  Mich.  552  ;  Scott  v.  Alexander,  23 
S.  C.  120  (aldermen  required  to  pay  the 
costs  personally  in  an  action  restraining 
them  from  increasing  the  municipal  debt 
beyond  the  statutory  limit).  The  mu- 
nicipal corporation  itself  was  held  not  to 
be  entitled  to  invoke  a  court  of  equity  to 
restrain  the  collection  of  a  tax  by  State  and 
county  oflScers  upon  private  property  within 
its  limits,  though  the  tax  was  levied  to  pay 
its  bonds  alleged  to  be  illegal.  Waverly  v. 
Auditor,  100  111.  354. 

To  entitle  a  party  to  relief  in  equity, 
he  must  bring  his  case  under  some  acknowl- 


edged head  of  equity  jurisdidion ;  the 
mere  illegality  of  the  tax  without  more,  or 
the  threat  to  sell  property  for  its  satis- 
faction, is  generally  held  not  to  be  suffi- 
cient, but  the  authorities  on  this  point  are 
not  uniform,  since  some  courts  will,  at  the 
instance  of  the  taxpayer,  enjoin  the  collec- 
tion of  any  tax  or  assessment  that  is  ad- 
mitted or  clearly  shown  to  be  illegal  or 
void.  Dows  V.  Chicago,  11  Wall.  108; 
Hunnewinkle  v.  Georgetown,  15  Wall. 
547  ;  Ala.  Gold  L.  Ins.  Co.  r.  Lott,  54 
Ala.  499  ;  Montgomery  v.  Sayre,  65  Ala. 
564  ;  Lemont  v.  Singer,  &c.  Stone  Co.,  98 
111.  94  ;  Corrothers  v.  Clinton  Dist.  Bd.  of 
Ed.,  16  W.  Va.  527  ;  Mobile  v.  Baldwin, 
57  Ala.  61 ;  Sav.  &  L.  Soc.  v.  Austin,  46 
Cal.  415  ;  Porter  v.  Rockford,  R.  I.  &  St. 
L.  R.  R.  Co.,  76  m.  561  (1875)  ;  Elkton 
Land  Co.  r.  Ayers,  62  Ala.  413  ;  C.  B.  & 
Q.  R.  R.  Co.  V.  Siders,  88  111.  321  ;  Co- 
lumbia Co.  Comm'rs  v.  Bryson,  13  Fla. 
281  (1871);  Floyd  r.  Gilbreath,  27  Ark. 
675  ;  Heywood  v.  Buffalo,  14  N.  Y.  534  ; 
McDonald  v.  Murphree,  45  Miss.  705 ; 
Sayre  v.  Tompkins,  23  Mo.  443  ;  Barrow 
r.  Davis,  46  Mo.  394  ;  U.  P.  R.  R.  v. 
Lincoln  Co.,  2  Dill.  C.  C.  297  ;  Weaver 
r.  State,  39  Ala.  535  ;  Cook  County  v. 
Chicago,  B.  k  Q.  R.  R.  Co.,  35  111.  460. 
But  see  post,  sees.  923,  924  ;  Williams  v. 
Pinney,  25  Iowa,  436  ;  Jeffersonville  v. 
Patterson,  32  Ind.  140;  Bumes  p.  Atchi- 
son, 2  Kan.  454  ;  Warden  v.  Fond  du  Lac 
Co.  Sup.,  14  Wis.  618  ;  and  the  payment 
of  such  portion  as  is  alleged  to  be  legal 
may  be  made  a  condition  precedent  to  the 
granting  of  the  relief  sought.  Deeflir  v. 
Bowen,  61  Ind.  29.  "The  collection  of  a 
legal  tax  will  not  be  restrained  to  prevent 
the  enforcement  of  an  illegal  one."  Cov- 
ington V.  Rockingham,  93  N.  C.  134 ; 
London  r.  Wilmington,  78  N.  C.  109  ; 
Stilz  V.  Indianapolis,  81  Ind.  582.  See  also 
High  on  Injunctions,  sec.  498  ;  more  fully, 
infra,  sees.  923,  924.  and  notes  as  to  re- 
straining the  collection  of  Ulegal  taxes. 
A  resident  cannot  enjoin  the  collection  of 
license  tax  for  which  he  is  liable,  but  a 
city  may  enjoin  him  from  carrying  on  his 
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§  915.    Same  subject.    Rationale  of  Doctrine;  Author's  Vie-w. — 

The  doctrine  of  the  preceding  section  is  also  supported  by  an  analogy 
supplied  by  a  settled  rule  of  equity  applicable  to  private  corporations. 
In  these  the  ultimate  cestuis  que  trust  are  the  stockholders.  In 
municipal  corporations  the  cestuis  que  trust  are  in  a  substantial 
sense  the  inhabitants  embraced  within  their  limits.  In  each  case 
the  corporation,  or  its  governing  body,  is  a  trustee.  If  the  governing 
body  of  a  private  corporation  is  acting  ultra  vires  or  fraudulently, 
the  corporation  is  ordinarily  the  proper  party  to  prevent  or  redress 
the  wrong  by  appropriate  action  or  suit  in  the  name  of  the  corpor- 
ation. But  if  the  directors  will  not  bring  such  an  action,  our 
jurisprudence  is  not  so  defective  as  to  leave  creditors  or  share- 
holders remediless,  and  either  creditors  or  shareholders  may  insti- 
tute the  necessary  suits  to  protect  their  respective  rights,  making 
the  corporation  and  the  directors  defendants.  This  is  a  necessary 
and  wholesome  doctrine.  Why  should  a  different  rule  apply  to  a 
municipal  corporation  ?  If  the  property  or  funds  of  such  a  corpor- 
ation be  illegally  or  wrongfully  interfered  with,  or  its  powers  be 


business  until  he  pays  it  (New  Orleans  v. 
Beclier,  31  La.  An.  644),  upon  the  ground 
that  he  might  by  appeals,  &c.,  protract 
the  litigation  for  a  long  period  of  time, 
and  thus  carry  on  his  business  without 
j)aying  tax,  and  after  tedious  litigation 
there  might  be  no  property  out  of  which 
to  collect  it.     lb. 

The  author  directs  attention  to  the  de- 
cision below  cited  of  the  United  States 
Supreme  Court,  as  to  the  equitable  condi- 
tions which  should  be  met  before  a  court 
of  equity  will  enjoin  the  collection  of 
taxes.  State  Railroad  Tax  Cases,  92  U.  S. 
575  (1875).  Suggested  distinction  be- 
tween enjoining  local  and  municipal  taxes 
and  State  taxes  levied  for  general  revenue. 
Parmley  v.  St.  L.,  I.  M.  &  3.  R.  R.  Co., 
3  Dillon,  25  (1874).  Where  a  city  had 
disregarded  the  forms  prescribed  in  its 
charter  for  the  letting  of  wharves  and  in 
not  inviting  competition  by  publication  or 
otherwise,  and  had  passed  an  oixlinance 
authorizing  a  lease  of  wharves  upon  terms 
disadvantageous  to  itself  and  its  inhabit- 
ants, the  Supreme  Court  of  Louisiana 
held  that  individual  taxpayers  suing  for 
themselves,  and  others  in  a  like  situation, 
had  a  standing  in  court  in  an  action  to 
prevent  the  execution  of  the  lease  and  to 
annul    the    ordinance.      Handy  v.    New 


Orleans,  39  La.  An.  107.  To  same  effect 
Conery  v.  New  Orleans  Water  Works  Co., 
89  La.  An.  770.  A  city  may  be  enjoined 
from  selling  land  dedicated  as  a  common, 
at  the  suit  of  an  inhabitant  whose  indi- 
vidual rights  as  to  his  own  property  are 
threatened.  Cummings  v.  St.  Louis,  90 
Mo.  259  ;  see  ante,  chap,  on  Dedication. 
Where  a  city  had  reached  the  limit  of  in- 
debtedness permitted  by  its  charter,  it  was 
enjoined  from  caiTying  out  a  contract  for 
its  water  supply  which  might  have  made 
it  liable  for  a  large  increase.  Davenport 
V.  Kleinschmidt,  6  Mont.  502  ;  see  ante, 
chap.  xiv.  on  effect  of  transcending  the 
authorized  limit  of  indebtedness  ;  infra, 
sec.  919,  note.  The  plaintiff  in  an  action 
to  contest  the  validity  of  an  election  au- 
thorizing the  issue  of  county  bonds  for 
erecting  public  buildings,  is  not  entitled 
merely  upon  his  verified  petition,  as  a 
matter  of  right,  to  a  temporary  injunction 
restraining  the  issue  of  the  bonds.  John- 
son V.  Wilson  County,  34  Kan.  670  ; 
supra,  sec.  912,  note  ;  post,  sec.  919, 
note  ;  Richmond  v.  Davis,  103  Ind.  449 
(action  to  enjoin  the  unauthorized  expen- 
diture of  corporate  funds  or  making  a  bad 
investment  of  them).  See  post,  sees.  919, 
923,  notes. 
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misused,  ordinarily  the  action  to  prevent  or  redress  the  wrong  should 
be  brought  by  and  in  the  name  of  the  corporation.  But  if  the  officers 
of  the  corporation  are  parties  to  the  wrong,  or  if  they  will  not  dis- 
charge their  duty,  why  may  not  any  inhabitant,  and  particularly 
any  taxable  inhabitant,  be  allowed  to  maintain  in  behalf  of  all  simi- 
larly situated  a  class  suit  to  prevent  or  avoid  the  illegal  or  wrongful 
act  ?  Such  a  right  is  especially  necessary  in  the  case  of  municipal 
and  public  corporations,  and  if  it  be  denied  to  exist,  they  are  liable 
to  be  plundered,  and  the  taxpayers  and  property-owners  on  whom 
the  loss  will  eventually  fall  are  without  effectual  remedy. 

§  916.  Same  subject.  Judgment  of  the  Suprem.e  Court  of  the 
United  States.  —  This  doctrine  has  received,  since  the  foregoing  sec- 
tions were  written,  the  weighty  sanction  of  the  Supreme  Court  of 
the  United  States.  It  is  said  by  Mr.  Justice  Field,  in  delivering  the 
judgment  of  the  court,  that  "  of  the  right  of  resident  taxpayers  to 
invoke  the  interposition  of  a  court  of  equity  to  prevent  an  illegal 
disposition  of  the  moneys  of  the  county,  or  the  illegal  creation  of  a 
debt  which  they,  in  common  with  other  property-holders  of  the 
county,  may  otherwise  be  compelled  to  pay,  there  is  at  this  day  no 
serious  question.  The  right  has  been  recognized  by  the  State  courts 
in  numerous  cases  ;  and  from  the  nature  of  the  powers  exercised  by 
municipal  corporations,  the  great  danger  of  their  abuse,  and  the 
necessity  of  prompt  action  to  prevent  irremediable  injuries,  it  would 
seem  eminently  proper  for  courts  of  equity  to  interfere,  upon  the 
application  of  the  taxpayers  of  a  county,  to  prevent  the  consumma- 
tion of  a  wrong,  when  the  officers  of  these  corporations  assume,  iu 
excess  of  their  powers,  to  create  burdens  upon  property-holders. 
Certainly,  in  the  absence  of  legislation  restricting  the  right  to  in- 
terfere in  such  cases  to  public  officers  of  the  State  or  county,  there 
would  seem  to  be  no  s^ibstantial  reason  why  a  hill  hy  or  on  behalf  of 
individual  taxpayers  should  not  be  entertained  to  prevent  the  misuse 
of  corporate  power.  The  courts  may  be  safely  trusted  to  prevent 
the  abuse  of  their  process  in  such  cases."  ^ 

»  Crompton  r.  Zabriskie,  101  TJ.  S.  601  111.  388  ;  Wade  r.  Richmond,  18  Gratt. 

(1879),   per   Field,   J.,   approving  text;  (Va.)   583;    Douglass  r.   Placerville,    18 

followed   in   The   Liberty  Bell,   23   Fed.  Cal.  643 ;  Stevens  r.  Rutland  &  B.  R.  R. 

Rep.    843;  noted  supra,   sec.   914,   note;  Co.,  29  Vt.  546;  Gifford  r.  N.  J.  R.  R. 

s.    p.    Normand  v.   Otoe  Co.   Comm'rs,  8  &  T.  Co.,  10  N.  J.  Eq.  171  ;  Baltimore  t;. 

Neb.  18 ;  Page  v.  Allen,  58  Pa.  St.  338  ;  Gill,  31  Md.  375  ;  Hooper  v.  Ely,  46  Mo. 

Webster  r.   Harwintou,  32     Conn.   131  ;  505.     See,    also,    Patterson    r.    Bowes,    4 

Oliver  v.  Keightley,   24  Ind.  514 ;  Valjia-  Grant    (Can.),    170  ;    "West    Gwillimbury 

raisor.  Gardner,  97  Ind.  1  (1S84);  Terrett  v.    Hamilton   &   N.    W.    R.    R.   Co.,   23 

r.  Sharon,  34  Conn.  105  :  Merrill  r.  Plain-  Grant   (Can.),  383  ;  Cooley  on  Taxation, 

field,  45  N.  H.  126  ;  Drake  v.  Phillips,  40  chap.  xxiy. ;  1  Pomeroy  Eq.  Juris,   sees. 
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§  917  (732).  Same  subject.  State  Court  Decisions ;  Connecticut. 
—  The  Supreme  Court  of  Connecticut,  in  holding  that  a  citizen  and 
taxpayer  of  an  incorporated  city  is  entitled  to  an  injunction  to  rer 
strain  an  illegal  or  wrongful  approfriation  of  the  money  of  the  city, 
says  in  substance  that  this  is  so  because  the  city  corporation  holds  its 
moneys  for  the  corporators,  the  inhabitants  of  the  city,  to  be  expended 
for  legitimate  corporate  purposes  ;  and  a  misappropriation  of  these 
funds  is  an  injury  to  the  taxpayer,  for  M^hich  no  other  remedy  is  so 
effectual  or  appropriate.  If  the  money  is  taken  out  of  the  treasury, 
one  person  cannot  well  sue  either  the  city  or  the  person  who  re- 
ceives the  money  for  his  proportion,  and  it  is  impracticable  for  all 
to  unite  in  such  a  suit.^  And  when  the  amount  thus  misappropri- 
ated is  subsequently  needed  for  legitimate  purposes,  a  citizen  cannot 
resist  the  necessary  tax  to  raise  the  same  because  the  corporation 
had  at  a  prior  time  misappropriated  money.^ 


259-270.  In  Iowa  a  mere  taxpayer  can- 
not (Question  the  power  of  a  city  to  grant 
an  exclusive  right  to  construct  and  operate 
water- works.  Dodge  v.  Council  Bluffs,  57 
Iowa,  560  ;  Grant  v.  Davenport,  36  Iowa, 
396.     Ante,  chap,  xviii. 

The  proper  remedy  against  applying  part 
of  a  city  tax  to  payment  of  an  indebtedness 
in  excess  of  the  constitutional  limit  is  by  an 
action  to  restrain,  not  its  collection,  but  its 
misapplication.  Strohm  v.  Iowa  City,  47 
Iowa,  42.  A  citizen  and  taxpayer  held 
not  to  be  entitled  to  enjoin  a  city  council 
from  entering  into  a  contract  to  light  the 
streets  without  showing  that  he  would 
sustain  injury  by  the  proposed  action. 
Searle  v.  Abraham,  73  Iowa,  507  (1887). 

If  county  bonds  are  issued  and  placed 
in  the  hands  of  individuals  for  a  railway 
company,  before  performance  of  the  con- 
ditions Tipon  which  they  were  voted,  they 
being  improperly  in  such  persons'  hands, 
any  disposition  of  them,  except  delivering 
them  back  to  the  county  authorities,  may 
be  enjoined.  Jackson  Co.  Sup.  v.  Brush, 
77  111.  59  (1875). 

^  Washington  v.  Harvard,  8  Cush. 
(Mass.)  66  (\%bl);  post,  chap,  xxiii.  sec. 
751. 

2  New  London  v.  Brainard,  22  Conn. 
652  (1853)  (appropriating  money  to  cele- 
brate the  Fourth  of  July).  Approved, 
Harney  v.  Indianapolis,  32  Ind.  244  ;  ante, 
sec,  149.  Scofield  v.  Eighth  School  Dis- 
trict (illegal  use  of  school-house),  27  Conn. 


499,  504,  applying  the  same  principle  to 
the  misappropriation  of  corporate  prop- 
erty ;  Webster  v.  Harwinton,  32  Conn. 
131  ;  Terrett  v.  Sharon,  34  Conn.  105  ; 
Jacksonport  v.  Watson,  33  Ark.  704  ;  The 
Liberty  Bell,  23  Fed.  Eep.  843  ;  noted, 
supra,  sec.  914,  note  ;  approving  text. 

Though  money  has  been  illegally  voted 
by  a  city  or  town,  and  though  the  peti- 
tioners are  entitled  to  resort  to  etjuity  to 
restrain  illegal  appropriations,  yet  if  they 
have  been  guilty  of  gross  laches,  and  have 
knowingly  permitted  third  persons  to  incur 
liabilities  in  good  faith,  relying  upon  such 
appropriation  for  reimbursement,  an  in- 
juTiction  will  be  denied.  T^sh  v.  Adams, 
10  Cush.  (Mass.)  252  (1852) ;  s.  p.  Stew- 
art V.  Kalamazoo,  30  Mich.  69  ;  People  v, 
Maynard,  15  Mich.  463.  But  parties  in 
whose  favor  the  illegal  vote  was  made, 
though  the)'  incurred  expenditures  on  the 
faith  of  it,  are  not  third  persons  in  the 
meaning  of  the  principle.  Claflin  v.  Hop- 
kinton,  4  Gray  (Mass.),  502.  Compare 
New  London  v.  Brainard,  supra;  Hodges 
V.  Buffalo,  2  Denio  (N.  Y.),  110.  See  In- 
dex, tit.  Ultra  Vires. 

If  an  appropriation  of  money  be  made 
for  two  objects,  one  lawful  and  the  other  not, 
and  it  cannot  be  distinguished  and  sep- 
arated, the  whole  will  be  held  void ; 
otherwise  the  court  will  enjoin  or  relieve 
against  the  expenditure  which  is  unlaw- 
ful. Roberts  v.  New  York,  5  Abb.  (N.  Y.) 
Pr.   R.   41  ;    Howes   v.   Racine,   21   Wis. 
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§  918  (733).  Same  subject  Maryland  Decision.  —  The  same 
doctrine  has  been  expressly  sanctioned  by  the  Court  of  Appeals  in 
Maryland,  in  a  case  in  which  it  was  held  that  residents  and  tax- 
payers of  a  city  might  tile  a  bill  in  equity  to  restrain  the  corporation 
and  its  officers  from  taking  steps  to  carry  out  a  city  ordinance  creat- 
ing a  debt  in  violation  of  the  Constitution.^  Mr.  Cliief  Justice 
Bartol,  in  giving  the  judgment  of  that  tribunal,  observed  that  "  in 
this  State  the  courts  have  tdways  maintained  with  jealous  vigilance 
the  restraints  and  limitations  imposed  by  law  upon  the  exercise  of 
power  by  municipal  and  other  corporations.  If  the  right  to  main- 
tain such  a  bill  as  this  be  denied,  citizens  or  property-holders  would 
be  without  adequate  remedy  to  prevent  the  injury  which  might 
result  to  them  from  the  unauthorized  or  illegal  acts  of  the  municipal 
government  or  its  officers  and  agents." 

§  919  (734).  Same  subject.  Decisions  elsewhere.  —  So  else- 
where, and  because  that  the  remedy  in  equity  is  more  direct, 
speedy,  and  effectual  than  by  certiorari,  it  is  held  that  equity  will 
entertain  jurisdiction  of  a  bill  on  behalf  of  taxpayers  to  enjoin  the 
misapplication  of  the  moneys  of  the  corporation.  Based  upon  such 
considerations,^  it  has  been  well  decided  that  one  or  more  taxpayers, 

614;  Jacksouport  v.  Watson,  33  Ark.  Wade  r.  Richmond,  18  Gratt.  583  (1868); 
704,  approving  text.  Harney  v.  Indianapolis,  32  Ind.  244  ; 
County  supervisors  cannot,  without  the  Madison  v.  Smith,  83  Ind.  502  ;  Rich- 
aid  of  legislative  authority,  pay  a  debt,  mond  v.  Davis,  103  Ind.  449  ;  infra,  sec. 
though  meritorious  if  it  had  been  legally  923.  See,  also,  Sherman  v.  Carr,  8  R.  I. 
contracted,  which  is  not  legally  obligatory  431  (1867);  Newmeyer  v.  Mo.  k  Mi&j. 
upon  the  county.  People  r.  Stout,  23  R.  R.  Co.,  52  Mo.  81  (1873);  s.  c.  14  Am. 
Barb.  349.  See  ante,  sees.  75,  454  ;  infra,  Kep.  394,  and  note,  holding  that  a  bill 
sec.  919.  by  taxpayers  of  a  county  in  the  name  of 

1  Baltimore  r.  Gill,  31  Md.  375,  395  themselves  and  all  the  other  taxpayers  of 
(1869)  {aiite,  sec.  130);  approving  New  the  county  to  annul  an  illegal  railroad 
London  v.  Brainard,  supra,  and  Merrill  v.  subscription  by  the  county  court  was  well 
Plainfield,  45  N.  H.  126  ;  and  disapprov-  brought,  and  that  the  State  was  not  a  ne- 
ing  Roosevelt  v.  Draper,  23  N.  Y.  318,  and  cessary  party.  Any  citizen  and  taxpayer 
Doolittle  V.  Broome  Co.  Sup.,  18  N.  Y.  may  prevent  the  issue  and  sale  of  void 
155,  mentioned  below,  sec.  920.  See,  also,  bonds  by  a  municipal  corporation.  Dela- 
in  Maryland,  Frederick  v.  Gi-oshen,  20  ware  Co.  Comm'rs  v.  McClintock,  51  Ind. 
Md.  436  ;  Baltimore  r.  Porter,  18  Md.  325  (1875)  ;  Livingston  Co.  Sup.  r. 
284  (1861);  Kelly  v.  Baltimore,  53  Md.  Weider,  64  111.  427  (1872);  Allison  v. 
134  ;  cited  infra,  sec.  922,  note.  See  Louisville,  H.  C.  &  W.  Ry.  Co.,  9  Bush, 
Coulson  I?.  Portland,  Deady,  481.  247  (1872);  Bound  ».  Wis.  Cent.  R.  R. 

2  Colton  V.  Hanchett,  13  111.  615  ;  Co.,  45  Wis.  543  ;  Wright  v.  Bishop,  83 
Place  r.  Providence,  12  R.  I.  1,  approv-  IIL  302  ;  Cole  v.  Hanchett,  13  111.  615  ; 
ing  text;  Mt.  Carbon  C.  &  R.  R.  Co.  v.  Perry  v.  Kinnear,  42  IIL  160;  Marshall  r. 
Blanchard,  54  III.  240  (1870);  Sherlock  i>.  Silliman,  61  111.  218  ;  Beauchamp  v.  Kan- 
Winnetka,  59  111.  3«9  (1871);  Follmer ».  kakee  Co.  Sup.,  45  111.  274;  Drake  c. 
Kuckolls  Co.  Comm'rs,  6  Neb.  204  (1877);  PLQlips,  40  111.  392  ;  Sherlock  v.   Win- 
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without  showing  any  other  injury  than  that  which  they  will  suffer 
in  common  with  other  property-holders  of  the  municipality,  may  file 
a  bill  to  restrain  the  allowance  and  payment  of  an  illegal  claim,  or 
the  collection  of  a  tax  for  unauthorized  objects,  such  as,  for  example, 
to  pay  a  fraudulent  or  collusive  judgment;^  or  to  pay  the  expenses 
of  a  railroad  survey  which  there  was  no  power  to  make  ;  ^  or  to  re- 

netka,  59  111.  389  ;  Chestnutwood  v. 
Hood,  68  111.  132  ;  Springfield  v.  Ed- 
wards, 84  111.  626.  An  act  of  the  legisla- 
ture authorizing  a  municipal  corporation 
to  subscribe  for  stock  in  railroads,  and  to 
issue  bonds  to  pay  for  the  same,  does  not 
authorize  it  to  contribute  to  a  railroad  by 
indorsing  its  bonds ;  and  upon  the  com- 
plaint of  a  taxpayer,  or  citizen  of  the 
corporation,  a  court  of  equity  will  enjoin 
such  indorsement.  Blake  v.  Macon,  53 
Ga.  172  (1874).  In  a  suit  by  taxpayers 
to  enjoin  collection  of  a  tax  in  aid  of  a 
subscription  to  a  railroad,  it  is  error  to 
admit  the  directors  of  the  company  as 
parties  defendant.  The  company  has  no 
interest  until  the  tax  is  collected.  Jager  v. 
Doherty,  61  Ind.  528. 

The  decisions  in  Missouri  on  the  sub- 
ject under  consideration  are  reviewed  and 
the  result  stated  in  an  opinion  of  the  Su- 
preme Court  of  that  State  in  the  case  of 
Kanney  v.  Bader  in  substance  as  follows  : 
It  was  held,  says  the  court,  in  the  case 
of  No.  Mo.  K.  R.  Co.  V.  Maguire,  49  Mo. 
483,  that  when  the  propertj'  is  liable  to  be 
taxed  in  any  form,  though  irregulai-ly  as- 
sessed, the  collector  would  not  be  liable  to 
the  taxpayer  for  the  amount  collected. 
In  the  case  of  Rubey  v.  Shain,  54  Mo. 
207,  it  was  held  that  when  the  assessment 
is  illegal,  or  when  it  is  based  on  the  illegal 
act  of  the  county  court,  the  remedy  of  the 
taxpayer  must  be  by  a  proceeding  to 
arrest  the  execution  of  the  illegal  assess- 
ment and  collection  of  the  tax.  This  may 
be  done  by  certiorari,  under  the  authority 
of  the  cases  of  State  v.  St.  Louis  Co. 
Court  and  State  v.  Dowling,  50  Mo.  134. 
It  may  also  be  done  under  authority  of 
Newmeyer  v.  Mo.  &  Miss.  R.  R.  Co.,  52 
Mo.  81,  by  any  taxpayer  who  may  for 
himself,  and  on  behalf  of  all  other  tax- 
payers similarly  situated,  bring  a  bill  in 
equity  to  annul  the  illegal  acts  of  county 
courts  in  respect  to  assessing  and  levying 
taxes.    Wood  v.  Draper,  24  Barb.  187.    In 


the  State  v.  Saline  Co.  Court,  51  Mo.  350 
it  was  held  that  tlie  State,  through  its  Attor- 
ney-General, or  other  proper  law  officer, 
might  maintain  a  proceeding  by  injunc- 
tion to  restrain  the  imposition  and  collec- 
tion of  an  illegal  tax.  It  is  said  the  above 
cases  are  not  in  strict  accord  with  Deane 
V.  Todd,  22  Mo.  90  ;  Sayre  v.  Tompkins, 
23  Mo.  443  ;  Barrow  v.  Davis,  46  Mo. 
394  ;  Leslie  v.  St.  Louis,  47  Mo.  478  ; 
Steines  v.  Franklin  County,  48  Mo.  176, 
which  assert  the  doctrine  that  courts  of 
equity  will  not  interfere  by  injunction  to 
restrain  the  collection  of  an  illegal  and 
void  tax.  The  distinct  ground  upon  which 
the  court  based  its  conclusion  was  that 
in  such  cases  courts  of  equity  will  not 
interfere,  because  there  was  a  complete 
remedy  aff'orded  to  the  injui-ed  party  by 
an  action  at  law  against  the  officer.  There 
is,  however,  another  ground  of  equitable 
jurisdiction  which  reconciles  the  conclu- 
sion reached  in  the  cases  of  Newmeyer  v. 
Railroad  Co.  and  Rubey  v.  Shain,  supra, 
with  the  cases  above  cited,  viz.,  that 
equity  will  maintain  jurisdiction  to  pre- 
vent multiplicity  of  suits  ;  and  no  stronger 
case  could  be  put  for  entertaining  jurisdic- 
tion under  this  rule  than  is  presented 
when  one  taxi)ayer,  for  himself  and  all 
other  taxpayers  of  a  township  or  county 
similarly  interested,  brings  his  bill,  asking 
the  chancellor  to  put  forth  restraining 
process  to  prevent  the  imposition  and 
collection  of  an  unauthorized  tax,  and 
thus  settle  in  one  suit  what  it  would  take 
hundreds,  and  perhaps  thousands,  to  do  if 
such  relief  were  denied,  and  the  parties 
subject  to  the  payment  of  such  tax  were 
driven,  each  one,  to  his  action  at  law  for 
redress.  Ranney  v.  Bader,  67  Mo.  476 
(1878).     See,  infra,  sees.  921,  924,  note. 

1  Barr  v.  Deniston,  19  N.  H.  170,  180 
(1848).  See,  also,  in  the  same  State,  Mer- 
rill V.  Plainfield,  45  N.  H.  126  ;  supra, 
sees.  917,  and  notes,  918. 

2  Douglass  V,  Placerville,  18  Cal.  643. 


§  920  CORPORATE   ABUSES  :    SUIT    BY   TAXPAYERS.  1113 

fund  to  individuals  money  voluntarily  contributed  by  them  for  the 
purpose  of  avoiding  a  draft  iu  the  town.^ 

§  920  (735).  Same  subject.  New  York  Decisions.  —  But  on 
the  other  hand,  it  has  been  several  times  decided  in  Xew  York  that 
resident  citizens  or  taxpayers  of  a  municipal  corporation  cannot,  as 
such  merely,  either  on  their  own  behalf  or  on  behalf  of  themselves 
and  all  others  having  a  like  interest,  maintain  a  suit  to  restrain  or  to 
avoid  corporate  acts  alleged  to  be  wrongful.  The  principle  applicable 
to  public  nuisances  is  there  adopted.  Such  wrongful  acts  are  consid- 
ered to  affect  the  whole  public ;  and  the  public,  by  its  authorized 
public  ofi&cers,  must  institute  the  proceeding  to  prevent  or  redress 
the  wrongful  act,  unless  a  private  person  is  threatened  with  or  suffers 
some  peculiar  or  special  damage  to  his  individual  interest,  —  that  is, 
some  damage  distinct  from  that  of  every  other  inhabitant,  in  which 
case  he  may  maintain  his  bill  for  an  injunction  or  for  relief  in  his 
own  name.  Private  persons  may  thus  protect  their  own  interests, 
but  they  cannot  "  assume  to  be  the  champions  of  the  community, 
and  in  its  behalf  challenge  the  public  of&cere  to  meet  them  iu  the 
courts  of  justice  to  defend  their  official  acts."  Therefore  an  illegal 
>r  wrongful  alienation  of  property  by  a  corporation,  or  an  illegal  or 
wrongful  act  which  may  or  will  result  iu  increased  taxation,  cannot 
be  questioned  by  a  private  person  or  taxpayer  or  property-owner, 
unless  it  be  specially  injurious  to  him.^ 

1  Drake  r.  Phillips,  40  111.  388  (1866);  payer  to  abandon  or  compromise  his  litiga- 

an/f,  sec.  152  ;  sit/wa,  sees.  914  and  notes,  tion    with    the   municipality.      Place   r. 

917,  918,  and  notes  ;  infra,  sec.  921.     In  Providence,  12  R.  I.  1,  citing  text  ;  s.  p. 

Tennessee  a.  bill  in  equity  by  viunicipal  State  v.   Marion  Co.   Comm'rs,   21   Kan. 

taxpayers    without  the   Attorney- General  419. 

lies  to  enjoin  the  unauthorized  issue  of         Where  the  indebtedness  of  a  city  ex- 

scrip  to  circulate  as  money,  or  unauthor-  ceeds  the  constitutional  limitation  of  the 

ize<i  promises  to  pay  money  at  a  future  percentum    of  the    valuation    of  taxable 

day.     Colbum  r.  Chattanooga,  17  Am.  L.  property,   the  city  will  be  enjoined  from 

Rep.  N.  s.  191.  the  levy  and  collection  of  a  tax  for  the 

In  Imca  citizens  and  taxpayers  may  purpose  of  paying  additional  indebtedness 

enjoin  the  expenditure  of  county  moneys  incurred,  before  such  levy,  in  violation  of 

by  the  county  officers  in  the  erection  of  a  the  Constitution.     Howell  r.    Peoria,   90 

court-house  at  a  place  not  the  county-seat  111.  104,  affirming  Springfield  r.  Edwards, 

of  the  county,  the  duty  of  interfering  in  84  111.   626,  and  Law  v.  People,  87  111. 

such   cases   not   being    devolved   on   any  395  ;  supra,  sec.  914,  note  ;  Valparaiso  p. 

public  officer.    Eice  v.  Smith,  9  Iowa,  570  Gardner  (unauthorized  contract),  97  Ind. 

(1859).    See  Grant  v.  Davenport,  36  Iowa,  1  (1884).     Further  on  this  point,  seeflTi^c, 

396  (1873);  Fleming  v.  Mershon,  lb.  413.  chap.  xiv.  ;  Index,  tit.  Limitation  of  In- 

Similar  principles,   Smith  r.    Magourich,  debtcdness. 

44  Ga.   163   (1871).     A  corporation  will         *  This  doctrine,  left  open  in  Ketchum 

not  be  allowed  to  purchase  property,  in  r.  Buffalo,  14  N.  Y.   356   (1856),   and  13 

order  by  controlling  it  to  compel  a  tax-  N.  Y.  143,  was  first  definitely  adjudged  in 
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§  921  (736).    Same  subject.    General  Doctrine.  —  The  author  may 
observe  that  there  appears  to  be  little  difference  of  judicial  opinion 


New  York  in  the  Court  of  Appeals,  in 
Doolittle  V.  Broome  Co.  Sup.,  18  N.  Y. 
155  (1858)  ;  disapproving,  on  this  point, 
of  the  cases  of  Adriance  v.  New  York,  1 
Barb.  19  ;  Brower  v.  Same,  3  Barb.  254  ; 
Christopher  v.  Same,  13  Barb.  567  ; 
Milhau  1-.  Sharp,  15  Barb.  193;  lb.  244;  and 
De  Baum  v.  New  York,  16  Barb.  392.  So 
far  as  these  and  other  prior  New  York 
cases  hold  "  that  a  person  oioning  property 
fronting  on  a  public  street  is  entitled  to 
maintain  an  action  to  restrain  the  com- 
mission of  an  act  of  nuisance  in  the  street, 
which,  from  the  location  of  the  plaintiff's 
premises  would  render  it  specially  injurious 
to  him,  I  am  of  opinion  that  the  law  is 
correctly  laid  down,  as  in  Davis  v.  New 
York,  14  N.  Y.  506."  Per  Denio,  J.,  18 
N.  Y.  supra,  p.  163,  and  observe  street 
cases  reviewed  on  page  160.  (See  ante, 
sec.  661.)  Doctrine  of  this  case  was 
adhered  to  and  extended  to  cities,  in 
Roosevelt  v.  Draper,  23  N.  Y.  318  (1861), 
which  also  considers  the  question  when 
relief  may  be  had  by  a  creditor.  Demarest 
V.  Wickham,  63  N.  Y.  320,  324  (1875). 
On  same  principle  taxpayers  cannot  as 
such  maintain  a  bill  in  equity  against  the 
custodian  of  an  illegal  tax  to  restrain  its 
application  to  the  purposes  for  which  the 
tax  was  raised.  Kilbourne  v.  St.  John, 
59  N.  Y.  21  (1874)  ;  s.  c.  17  Am.  Kep. 
291.  Construction  of  Remedial  Taxpayers' 
Acts  of  1872,  1881,  Code  Civ.  Pro.  sec. 
1925.  See  Ayers  v.  Lawrence,  59  N.  Y. 
152  ;  Osterhoudt  v.  Rigney,  98  N.  Y.  222 
(1885)  ;  Metzger  v.  Attica,  &c.,  E.  R.  Co. 
(action  "by  taxpayer  to  restrain  issue  of 
bonds  sustained),  79  N.  Y.  171  ;  Otten- 
dorfer  v.  Agnew  (Act  of  1881),  13  Daly 
(N.  Y. ),  16.  The  successful  bidder  for 
the  lease  of  the  franchise  of  a  ferry  owned 
by  the  city  was  a  railroad  corporation.  A 
taxpayer  under  the  Act  of  1881,  chap. 
531,  "  for  the  protection  of  the  taxpayer," 
filed  a  bill  to  set  aside  the  lease  as  illegal. 
It  was  held  that  the  plaintiff  as  a  private 
citizen,  having  no  interest  except  that  of 
any  other  citizen,  could  not  raise  the 
question  that  the  railroad  company  had 
no  power  to  take  the  lease.  Such  a  ques- 
tion may  bo  raised  by  the  Attorney-General 


or  by  a  stockholder,  but  a  taxpayer  is  not 
authorized  to  do  so  by  the  Act  of  1881. 
Starin  j;.  Edson,  112  N.  Y.  206  (1889). 
Where,  by  statute,  relief  against  an  assess- 
ment for  a  local  improvement  can  be 
granted  only  to  the  extent  to  which  the 
assessment  has  been  increased  by  fraud  or 
irregularity,  the  petitioner  must  set  forth 
and  prove  by  competent  evidence  that 
such  excess  actually  exists.  Mead,  In  re, 
74  N.  Y.  216.  A  similar  rule  to  that  in 
New  York  prevails  in  California,  Merriam 
V.  Yuba  Co.  Sup.,  72  Cal.  517  (1887), 
holding  that  a  taxpayer  cannot  restrain 
supervisors  of  county  from  auditing  and 
ordering  paid  a  claim,  on  the  ground  that 
it  is  not  a  valid  demand  and  against  the 
county,  following  Linden  v.  Case,  46  Cal. 
171  ;  McCoy  v.  Briant,  53  Cal.  247,  but 
quoere,  and  in  Louisiana,  Droz  v.  Baton 
Rouge,  36  La.  An.  307. 

Massachusetts  decisions  and  statute  : 
Views  similar  to  those  held  by  the  Court 
of  Appeals  in  New  York  have  received 
judicial  sanction  in  Massachusetts;  and 
in  view  of  the  decisions  there  made,  it 
seems  to  be  unsettled  or  somewhat  diffi- 
cult to  ascertain,  except  in  the  cases  for 
which  the  statute  (Gen.  Sts.  chap,  xviii. 
sec.  79)  has  made  provision,  in  what 
manner  municipal  corporations  can  be 
made  to  observe  their  duties  or  prevented 
from  violating  them  to  the  injury  of  the 
inhabitants.  In  Hale  v.  Cushman ,  6  Met. 
(Mass.)  425  (1843),  which  was  a  bill  in 
equity  by  sixty-seven  legal  voters  and  tax- 
payers to  restrain  the  officers  of  a  town 
from  paying  money  under  a  vote  for  an 
alleged  unauthorized  purpose,  the  court 
dismissed  the  bill  on  the  ground  that  its 
equity  jurisdiction  as  conferred  by  statute 
did  not  extend  to  the  case,  since  "  the  bill 
set  forth  no  trv^  in  which  the  complain- 
ants have  an  interest."  The  statute  above 
cited  (Gen.  Sts.  chap,  xviii.  sec.  79)  pro- 
vides that  "  when  a  town  votes  to  raise  by 
taxation  or  pledge  of  its  credit,  or  to  pay 
from  its  treasury  any  money,  for  a  pur- 
pose other  than  those  for  which  it  has  the 
legal  right  and  power,  the  Supreme  Judicial 
Court  may,  upon  the  suit  or  petition  of  not 
less  than  ten  taxable  inhabitants  thereof. 
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as  to  the  right  of  the  taxable  inhahitants,  wherever  the  threateDed 
illegal  corporate  act  will  increase  the  burden  of  taxation,  to  the  aid  of 


hear  and  determine  the  same  in  equity." 
Frost  V.  Belmont,  6  Allen  (Mass.),  152. 

In  cases  not  covered  by  this  statute  it 
is  considered  that  the  equity  jurisdiction 
of  the  Supreme  Judicial  Court  does  not  ex- 
tend to  compelling  the  performance  of  a 
duty  by  a  municipal  corporation  or  its 
officers  upon  the  relation  or  suit  of  indi- 
vidual taxpayers.  Carlton  v.  Salem,  103 
Mass.  141  (1869);  Attorney-Gen.  v.  Sa- 
lem, lb.  138.  In  these  cases  the  court 
held  that  neither  by  information  in  the 
nature  of  a  ^uo  warranto,  nor  on  a  bill  in 
equity  by  the  Attorney-General,  or  by  a 
bill  in  equity  by  taxable  inhabitants, 
under  the  statute,  could  the  city  of  Salem 
be  made  to  observe  the  duties  enjoined 
upon  it  by  statute  in  relation  to  supply- 
ing the  city  with  water.  The  court  seems 
to  treat  the  wrong  as  a  private  wrong,  but 
is  it  such  ?  It  denies  that  there  is  a  trust 
over  which  a  court  of  equity  has  jurisdic- 
tion ;  but  see  The  Attorney-Gen.  r.  Dublin 
(supra,  sees.  909,  910,  note),  which  seems 
in  principle  analogous,  in  which  the  House 
of  Lords  declared  there  was  such  a  trust 
as  fell  within  the  cognizance  of  a  court  of 
equity.  The  result  in  Massachusetts  may 
be  influenced  by  the  nature  of  the  equity 
jurisdiction  of  the  Supreme  Judicial  Court, 
though  such  does  not  appear  to  be  the 
case. 

In  the  subsequent  case  of  the  Attorney- 
Gen.  V.  Boston,  123  Mass.  460  (1877),  it 
was  held  that  the  Attorney-General  might, 
where  mandamtis  was  the  appropriate 
remedy,  file  an  information  for  a  Tnanda- 
mus  to  enforce  the  performance,  by  a  city 
corporation,  of  a  public  duty  ;  and  the 
justness  of  the  above  criticism  on  the  pre- 
vious cases  seems  to  be  recognized  by  the 
following  observations  of  the  Chief  Justice, 
explaining  and  qualifying  the  Attorney- 
Gen.  V.  Salem,  supra  :  — 

"The  learned  counsel  for  the  city," 
says  Gray,  C.  J.,  "rely  on  Attoniey-Gen. 
V.  Salem,  103  Mass.  138,  as  conclusive 
aj^inst  the  application  of  the  Attorney- 
General.  But  nothing  was  adjudged  in 
that  case  which  supports  the  position. 
The  decision  there  was  that  the  failure  of 
the  city  of  Salem  to  establish,  as  required 


by  statute,  such  rates,  for  the  use  by  its 
citizens  of  the  water  supplied  by  the  water- 
works constructed  by  the  city,  as  to  jmy 
the  interest  upon  the  cost  of  constructing 
and  the  expenses  of  operating  those  works, 
was  neither  such  a  usurpation  of  a  fran- 
chise as  would  support  an  information  in 
the  nature  of  a  q^io  warranto,  nor  such  a 
public  wrong  as  entitled  the  Attorney-Gen- 
eral to  maintain  an  information  in  equity. 
The  question  whether  he  could  apply  for  a 
icrit  of  Tinandamus  was  not  before  the 
court.  The  remark  in  the  opinion,  that 
the  grievance  complained  of  was  not  a  pub- 
lic WTOTig  in  which  every  subject  of  the 
State  was  interested,  and  therefore  could 
not  be  redressed  by  a  public  prosecution 
or  proceeding,  went  beyond  what  the  de- 
cision of  the  case  required,  and  is  not  quite 
accurate.  If  the  water-rates  had  been 
collected  and  misapplied  by  the  city,  there 
would  have  been  such  a  misappropriation 
of  trust  funds  held  by  the  city  for  a  pub- 
lic charitable  purpose  as  would  have  sup- 
ported an  information  in  equity  in  the 
name  of  the  Attorney-General.  Attorney- 
Gen.  V.  Dublin,  1  Bligh,  N.  R.  312  ;  At- 
torney-Gen. V.  Liverpool,  1  Mylne  &  Cr. 
171,  201  ;  Jones  r.  "Williams,  Ambl.  651  ; 
Vidal  r.  Girard,  2  How.  127,  189,  190  ; 
Drury  r.  Natick,  10  Allen  (Mass.),  169, 
178.  The  point  decided,  as  already  ob- 
served, was  only  that  the  case  did  not 
show  such  a  public  wrong  as  could  be  re- 
dressed by  information  in  equity ;  and  the 
true  ground  upon  which  that  decision  rests 
is  that,  when  no  misapplication  of  funds 
held  upon  a  public  trust  and  no  nuisance 
to  the  public  are  shown,  the  appropriate 
remedy  to  compel  performance  of  a  duty 
imposed  upon  a  corporation  by  statute  is 
not  by  decree  in  equity,  but  by  icrit  of  man- 
damus at  common  law.  Attorney-Gen.  r. 
Reynolds,  1  Eq.  Cas.  Ab.  (3d  ed.)  131  ; 
Attorney-Gen.  v.  Birmingham  &  0.  J. 
Ey.  Co.,  4  De  G.  &  Sm.  490,  498,  and  3 
Macn.  &  Gord.  453,  462  ;  Adams  v.  Lon- 
don &  B.  Ry.,  2  Macn.  &  Goi-d.  118,  133  ; 
Leominster  Canal  Nav.  v.  Shrewsbury  &  H. 
Ry.  Co.,  3  Kay  &  Johns.  654,  673;  Attor- 
ney-Gen. V.  Tudor  Ice  Co.,  104  Mass.  239." 
See  supra,  sees.  826,  850,  855.     The  occu- 
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equity,  in  proper  cases,  to  prevent  it.  The  chief  difference  is  as  to 
the  proper  party  plaintiff  in  a  bill  of  this  character.  If  the  ordinary 
principle  which  obtains  as  to  public  nuisances  is  applied,  it  must  be 
admitted  where  the  duty  about  to  be  violated  by  the  corporation  or 
its  officers  is  pul)lic  in  its  nature,  and  affects  all  of  the  inhabitants 
alike,  that  one,  not  suffering  any  special  injury,  cannot,  in  his  own 
name,  or  by  uniting  with  otliers,  maintain  a  bill  to  enjoin  it.-  And 
a  reason  urged  against  such  a  course  is  that  if  one  citizen  may 
maintain  such  a  bill,  an  indefinite  number  of  others  may  each  also 
bring  separate  suits ;  and  an  adjudication  in  one  case  concludes 
nothing  as  to  the  others  or  as  to  the  inhabitants  at  large.  But  it  is 
substantially  agreed  that  any  taxable  inhabitant,  or  perhaps  any 
citizen  of  the  municipality,  has  such  an  interest  to  prevent  or  to 
avoid  illegal  or  unauthorized  corporate  acts  that  he  may  be  a  relator, 
on  whose  application  the  proper  public  officer  of  the  Commonwealth 
may,  on  behalf  of  the  public,  file  the  requisite  bill  in  cases  which  fall 


pant  of  a  tenement  in  a  city  entitled  under 
the  statute  and  ordiuances  of  the  city 
corporation  to  the  use  of  water  therein  ou 
payment  or  tender  of  the  rate,  may  restrain 
the  city  and  its  ofBcers/rom  illegally  cutting 
off  the  supply  of  water.  Young  ».•  Boston, 
104  Mass.  95  (1870). 

A  statute  similar  to  that  in  Massachu- 
setts  exists  in  Maine.  Johnson  v.  Thorn- 
dike,  56  Me.  32.  The  municipal  corpora- 
tion must  be  a  party.  Allen  v.  Turner,  11 
Gray  (Mass.),  426.  City  collector  is  a 
proper  defendant.  Anderson  v.  State,  23 
Miss.  459  (1852)  ;  New  London  v.  Brain- 
ard,  22  Con.  552  (1853). 

The  Jfv'eiv  York  view  was  adopted  in 
Kansas,  where  it  is  held  that  a  suit  hav- 
ing for  its  object  the  restraining  of  a 
county  board  from  allowing  a  claim  al- 
leged to  be  illegal,  and  the  clerk  from 
drawing  a  warrant  therefor,  cannot  be 
maintained  by  a  person  having  no  other 
interest  than  one  common  to  all  the  resi- 
dent taxpayers  of  the  county.  Such  a 
suit,  it  is  further  held,  cannot  be  main- 
tained by  a  private  person,  unless  the  act 
complained  of  produces  some  peculiar 
damage  to  his  individual  interests,  or 
affects  his  rights  in  a  different  manner 
from  other  members  of  the  community. 
Craft  V.  Jackson  Co.  Comm'rs,  5  Kan.  518. 
See,  also,  as  to  restraining  void  tax,  Burnes 
V.  Atchison,  2  Kan,  454  (1864).     Compare 


Leavenworth  v.  Norton,  1  Kan.  432  ; 
Spencer  v.  Nemaha  Sch.  Dist.,  15  Kan. 
259  (1875).  The  Neio  York  view,  although 
at  first  adopted  in  Minnesota  (Conklin  v. 
Fillmore  Co.  Comm'rs,  13  Minn.  454  ; 
Dawson  v.  St.  Paul  F.  &  M.  Ins.  Co.,  15 
Minn.  136),  was  afterwards  rejected,  and. 
a  taxpayer  held  to  have  the  right,  in  the 
absence  of  an  adequate  remedy  at  law,  to 
enjoin  the  illegal  creation  of  a  debt  which 
will  increase  his  share  of  taxation.  Hodg- 
man  v.  Chicago  &  St.  P.  Ky.  Co.,  20  Minn. 
48  (1873);  Harrington  v.  Plainview,  27 
Minn.  224.  The  subject  is  discussed  by 
Mr.  Justice  Campbell,  in  Bagg  v.  Detroit, 

5  Mich.  336,  346,  and  in  Chaffee  v.  Granger, 

6  Mich.  51  ;  see,  also,  Williams  v.  Detroit, 
2  Mich.  560 ;  Miller  v.  Grundy,  13  Mich. 
540  ;  Butler  v.  Detroit,  43  Mich.  552  ; 
Valparaiso  v.  Gardner,  97  Ind.  1  (1884)  ; 
Kelly  V.  Chicago,  62  111.  279;  ante,  sec.  914, 
and  cases  in  note  ;  infra,  sec.  921.  See 
and  compare  Brown  v.  Manning,  6  Ohio, 
298;  lb.  102;  Denton  u.  Jackson,  2  Johns. 
(N.  Y.)  Ch.  320;  State  v.  Perry  Co. 
Comm'rs,  5  Ohio  St.  497,  502  ;  Culbertson 
I'.  Cincinnati,  16  Ohio,  579.  A  taxable  in- 
habitant has  no  legal  right  to  intervene  in 
a  pending  suit  and  defend  the  action 
prosecuted  against  the  corporation.  Cor- 
nell College  V.  Iowa  County,  32  Iowa,  520 
(1871). 
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within  the  jui'isdiction  of  equity,  to  enjoin  the  menaced  illegal  or 
wrongful  act,  or  if  it  has  been  consummated,  to  have  relief  against 
it.^  To  allow  the  taxable  inhabitant  to  luaintain  a  bill  for  an  iuj  unc- 
tion, to  prevent  illegal  expenditures  or  appropriations  of  money, 
has  the  advantage  of  diiectness  and  simplicity,  and  notwithstand- 
ing its  departure,  or  apparent  departure,  from  technical  principles, 
has,  as  above  shown,  received  the  general,  but  not  quite  uniform, 
approval  of  the  courts  in  this  country ;  and  pmctically  this  course 
has  not  had  the  effect  to  engender  a  multiplicity  of  similar  suits  by 
separate  parties,  but  a  few  persons  usually  unite  in  one  suit,  which, 
when  judicially  determined,  in  effect  settles  the  question  in  contro- 
versy.2  There  is  no  doubt  but  that  the  corporation  may  in  its 
own  name  bring  suits,  in  proper  cases,  to  be  relieved  against  illegal, 
unauthorized,  or  fraudulent  acts  on  the  part  of  its  oflicers.  Since, 
however,  experience  has  shown  how  liable  these  corporations  are  to 
be  betmyed  by  those  who  have  the  temporary  management  of  their 
concerns,  it  would  never  do,  we  think,  for  the  courts  to  hold  that 
relief  against  illegal  or  wrongful  acts  can  be  had  only  by  an  authorized 
suit  brought  by  and  in  the  name  of  the  corporation. 

§  922  (736  a).  Greneral  Conclusions  stated.  —  Upon  a  survey  of 
decisions  in  Great  Britain  and  the  United  States,  while  they  exhibit 
some  diversity  of  opinion,  it  seems  to  us,  in  view  of  the  nature  of 
municipal  powers,  the  danger  of  abuse,  the  necessity  for  prompt 
remedy  on  the  part  of  those  most  interested  in  the  proper  adminis- 
tration of  municipal  aflairs, — to  wit,  the  taxable  inhabitants,  —  that 
the  following  conclusions  rest  upon  sound  reason,  and  have  also  the 
support  of  the  decided  preponderance  of  judicial  authority. 

1.  The  proper  parties  may  resort  to  equity,  and  equity  will,  in 
the  absence  of  restrictive  legislation,  entertain  jurisdiction  of  their 
suit  against  municipal  corporations  and  their  officers  when  these  are 
acting  ultra  vires,  or  fissuming  or  exercising  a  power  over  the  prop- 
erty of  the  citizen,  or  over  corporate  property  or  funds,  which  the  law 
does  not  confer  upon  them,  and  where  such  acts  affect  injuriously 
the  property  owner  or  the  taxable  inhabitant.^     But  if  in  these  cases 

1  Text  quoted.   Chicago  r.  Union  Build-  395  (1869)  ;  Holland's  Case,  11  Md.  1S6  ; 

ing  Assoc.    102  111.   379  (1882)  ;   supra,  Baltimore  r.  Porter,  18  Md.  284  (1861)  : 

sec.  919,  note,  supra,  sec.  918 ;    citing    text  :    Place    r. 

'  Text   approved.    Williams  v.  Grant  Providence,    12  R.   I.   1  ;   Valparaiso    r. 

Co.   Court,  26  W.   Va.    488.     Ranney  v.  Ganiner,  97  Ind.  1  (1884).     The  State  has 

Bader,  67  Mo.  476  (1878)  ;  noticed  »Mpra,  no  such  interest  in  taxes  voluntarily  ]«iid 

919,  note.  under  an  illegal  assessment  as  wUl  war- 

'  Baltimore    v.     Horn,     26    Md.    194  rant  an   injunction,  at  its  suit,    against 

(1S66)  ;  Baltimore  v.  Gill,  31  Md.  375,  the  disbursement  by  a  city  of  the  mouej 
VOL.  II.  —  30 
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the  property  owners  or  the  taxable  inhabitants  can  have  full  and 
adequate  remedy  at  law,  equity  will  not  interfere,  but  leave  them 
to  their  legal  remedy.^ 

2.  That,  in  the  absence  of  special  controlling  legislative  pro- 
vision, the  proper  public  officer  of  the  Commonwealth,  which  created 
the  corporation  and  prescribed  and  limited  its  powers,  may,  in  his 
own  name,  or  in  the  name  of  the  State,  on  behalf  of  residents  and 
voters  of  the  municipality,  exercise  the  authority,  in  proper  cases,  of 
filing  an  information  or  bill  in  equity  to  prevent  the  misuse  of  cor- 
porate powers,  or  to  set  aside  or  correct  illegal  corporate  acts. 

3.  That  the  existence  of  such  a  power  in  the  State,  or  its  proper 
public  law  officer,  is  not  inconsistent  with  the  right  of  any  taxable 
inhabitant  to  bring  a  bill  to  prevent  the  corporate  authorities  from 
transcending  their  lawful  powers  where  the  effect  will  be  to  impose 
upon  him  an  unlawful  tax,  or  to  increase  his  burden  of  taxation. 
Much  more  clearly  may  this  be  done  when  the  right  of  the  public 
officer  of  the  State  to  interfere  is  not  admitted,  or  does  not  exist ; 


so  paid.  Atchison  v.  State,  34  Kan. 
3/9. 

The  doctrines  of  the  text  in  sections 
914-918,  921,  922,  are  not,  in  the 
opinion  of  the  Supreme  Court  of  the 
United  States,  "at  this  day,  open  to  seri- 
ous question."  Crompton  v.  Zabriskie, 
101  U.  S.  601,  609,  per  Field,  J.  Mr. 
Pomeroy,  1  Eq.  Juris.,  sees.  259-270,  exam- 
ines at  large  and  with  ability  the  question 
of  the  Jurisdiction  of  Equity  to  relieve 
against  illegal  taxes  and  assessments,  and 
reaches  conclusions  (lb.  sees.  267-269) 
substantially  the  same  as  those  in  the 
text.  Injunction,  3  Pom.  Eq.  Juris,  sec. 
1345. 

The  views  of  the  text,  so  far  as  cor- 
porate property  or  funds  are  concerned, 
accord  with  those  of  Lord  Cottcnham  in 
Frewin  v.  Lewis,  18  Eng.  Ch.  (4  Mylne  & 
Cr.  249,  255)  249  (1838).  Speaking  of 
the  principles  on  which  chancery  will  en- 
join public  officers  and  bodies,  this  emi- 
nent equity  judge  wisely  says  :  "  So  long 
as  those  [public]  functionaries  strictly 
confine  themselves  within  the  exercise  of 
those  duties  which  are  confided  to  them 
by  law  this  [chancery]  court  will  not  in- 
terfere ...  to  see  whether  any  regulation 
they  make  is  good  or  bad  ;  but  if  they  are 
departing  fioni  that  power  which  the  law 
has  vested  in  them,  if  they  are  assuming 


to  themselves  a  power  over  property  which 
the  law  does  not  give  them,  this  court  no 
longer  treats  them  as  acting  under  the 
authority  of  their  commission,  but  treats 
them,  whether  they  be  a  corporation  or 
individuals,  merely  as  persons  dealing 
with  property  without  legal  authority. 
While  the  court  avoids  interfering  with 
what  they  do  while  keeping  within  the 
limits  of  their  jurisdiction,  it  takes  care  to 
confine  them  within  those  limits  ;  if  they 
go  beyond  the  line  of  their  authority,  and 
infringe  or  violate  the  rights  of  others, 
they  become,  like  all  other  individuals, 
amenable  to  the  jurisdiction  of  this  court 
by  injunction."  Similar  principles  are 
asserted  and  applied  by  McAllister,  J., 
in  Sherlock  v.  Winnetka,  59  111.  389 
(1871),  when  it  was  held  that  equitj',  at 
the  instance  of  taxable  inhabitants,  would 
restrain  and  relieve  against  fraudulent 
and  unauthorized  acts  of  municipal  cor- 
porations in  purchasing  property  for  pri- 
vate purposes,  such  as  the  establishment 
of  a  private  school.  The  case  of  Frewin 
V.  Lewis,  stipra,  and  the  above  observa- 
tions  of  Lord  CottenJiam  ai)proved.  Car- 
ter V.  Chicago,  57  111.  288  (1870)  ;  supra, 
sec.  921. 

1  Ante,  sec.  906,  and  cases  there  cited. 
Text  approved,  Christie  v.  Maiden,  23  W. 
Va.  667. 
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and  in  such  case  it  would  seem  that  a  bill  might  properly  be 
brought  in  the  name  of  one  or  more  of  the  taxable  inhabitants  for 
themselves  and  all  others  similarly  situated,  and  that  the  court 
should  then  regard  it  in  the  nature  of  a  public  proceeding  to  test 
the  validity  of  the  corporate  acts  sought  to  be  impeached,  and  deal 
with  and  control  it  accordingly.^ 


§  923  (737).  Injnnctioii  in  Maxdcipal  Tax  Cases ;  "When  granted ; 
PlaintifiB.  —  Respecting  the  right  to  restrain  a  municipal  corporation 
from  collecting  taxes,  the  courts,  in  cases  where  this  relief  is  proper 
to  be  granted,  have  generally  held  that  one  or  more  taxpayers  may 
bring  a  bill  for  this  purposa  There  is,  however,  some  want  of  har- 
mony in  the  decisions  as  to  what  will  in  such  cases  justify  equi- 
table interference,  but  the  correct  view  doubtless  is  that  equity  ought 
not,  except  for  the  clearest  reasons,  to  interfere  with  the  speedy  and 
ordinary  collection  of  municipal  or  other  public  revenues.^    If  there 


1  The  conclusions  in  this  s<H;tion  ap- 
proved in  Kelly  r.  Baltimore,  53  Md.  134 
(1S79) ;  supra,  sec  918. 

2  The  right  of  taxpayers  to  unite  in  a 
bill  and  ask  for  an  injunction  to  restrain 
the  collection  of  an  nnanthorized  tax  was 
expressly  ruled  in  Vanover  v.  Terrell  Co. 
Inf.  Ct.  Jus.,  27  Ga.  354  (1859),  Lumpkin, 
J.,  observing:  "We  approve  the  remedy 
resorted  to  in  this  case.  It  is  not  only 
more  complete  than  any  other,  but  the 
only  one,  in  our  judgment,  which  meets 
the  exigencies  of  the  case."  See,  aLso, 
ante,  sec.  919  ;  Bull  r.  Bead,  13  Gratt. 
( Va. )  78  ;  Kill  r.  Jenkinson,  15  Ind.  425  ; 
Lewis  V.  Henley,  2  Ind.  332  ;  Harward  r. 
St.  Clair,  kc.  Levee  Co.,  51  111.  130; 
Mt.  Carbon  C.  &  E.  R.  Co.  v.  Blanchard, 
54  111.  240  (1870)  ;  Fleming  t.  Mershon, 
37  Iowa,  413  (1873)  ;  Barr  r.  Deniston, 
19  N.  H.  170,  180  (1848)  ;  Frederick  r. 
Augusta,  5  Ga.  561  (1848) ;  Baltimore  r. 
Porter,  18  Md.  284  (1861)  ;  King  r.  WU- 
Bon,  1  Dillon  C.  C.  555  (1871)  ;  Conlson 
V.  Portland,  Deady,  481  (1868),  where 
the  general  subject  is  well  considered. 
Mechanics'  Bank  v.  Kansas  City,  73  Ma 
555  ;  Te^arden  r.  Davis,  36  Ohio  St.  601  ; 
Richmond  r.  Crenshaw,  76  Va.  936  ;  Cor- 
rothers  v.  Clinton  Dist.  Bd.  of  Ed.,  16 
W.  Ya.  527  ;  see,  also,  Savannah  v.  Craw- 
ford, 75  Ga.  35.  Amount  of  tax  ne- 
cessary to  give  Federal  court  juriadidion. 
King  r.  Wilson,  supra. 


One  who  joined  in  a  petition  for  a  public 
improvement  held  not  to  be  entitled  to 
maintain  a  bill  to  restrain  the  collection 
of  the  assessment  made  for  it.  By  ram  r. 
Detroit,  50  Mich.  56  ;  tn/ra,  sec.  924,  note. 
Courts  wiU  not  interfere  with  l^;islative 
action  concerning  wJuU  property  may  be 
taxed  by  a  municipal  corporation,  this 
being  a  political  question.  Norris  v, 
Waco,  57  Tex.  635.  See  ante,  sec  914, 
note. 

In  Worth  v.  Fayetteville  Comm'rs,  1 
Winst.  (X.  C.)  L.  &  Eq.  B.  No.  2,  70 
(1864),  Pearson,  C.  J.,  with  doubts  as  to 
jurisdiction,  expressed  the  opinion  that 
equity  might  entertain  a  bill  to  test  the 
legality  of  a  tax  imposed  by  a  municipal 
corporation,  but  doubted  whether  such  a 
bill  will  lie  to  enjoin  the  collection  of 
State  and  county  taxes.  The  case  does 
not  show  that  the  ill^al  tax  was  sought 
to  be  made  by  the  sale  of  real  estate,  or 
in  what  mauner  the  tax  was  about  to  be 
enforced.  A  taxpayer,  on  behalf  of  him- 
self and  all  other  taxpayers  of  the  State, 
may  file  a  bill  against  the  proper  State 
oflScers  and  parties  to  enjoin  the  issue  of 
State  bonds  under  an  nnconstitntional 
statute.  Galloway  r.  Chatham  R.  R.  Co., 
63  X.  C.  147  11869).  After  the  doubt  in- 
timated in  Worth  c.  FayetteviUe,  supra, 
the  legislature  enacted  "  that  a  writ  of  in- 
junction is  allowable  in  all  cases  against 
the  collection  of  taxes  illegally  imposed." 
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is  no  lawful  power  to  levy  the  tax  in  question  under  any  circum- 
stances, or  if  it  be  assessed  upon  property  not  subject  to  taxation, 
and  the  remedy  at  law  is  not  adequate,  a  plain  case  for  equitable 
interposition  is  made  out.  But  if  the  power  to  levy  the  tax  exists, 
and  the  property  be  subject  to  taxation,  mere  errors  and  irregulari- 
ties should,  according  to  the  better  view,  be  corrected  on  certiorari 
or  other  appropriate  proceedings,  or  their  effect  left  to  be  tested  at 
law ;  for  equity  ought  not  to  interfere  with  the  collection  of  taxes, 
unless  the  complainant  makes  a  case  coming  within  some  ac- 
knowledged head  of  equity  jurisdiction,  such  as  the  prevention  of  a 
multiplicity  of  suits,  inadequacy  of  legal  remedy,  irreparable  injury, 
or  where  a  cloud  will  be  thrown  upon  his  title  to  real  estate.  Unless 
he  can  make  such  a  case,  he  must  bring  a  legal  action  or  pursue  a 
legal  remedy.^ 


Brodnax  v.  Groom,  64  N.  C.  244  (1870). 
See  London  v.  Wilmington,  78  N.  C.  109. 
In  Indiana  it  is  considered  that  "  the 
assessment  of  taxes  for  State  purposes  is 
a  matter  of  public  concern  in  which  all 
the  citizens  of  the  State  are  interested, 
and  hence  any  citizen  of  the  State  may- 
be the  relator  "  in  proceedings  to  compel 
officers  of  the  revenue  law  to  see  that 
its  provisions  are  carried  out.  State  v. 
Hamilton,  5  Ind.  310  (1854),  per  Per- 
Ichis,  J.  ;  Hamilton  v.  State,  3  Ind.  452  ; 
Douglass  V.  Harrisonville,  9  W,  Va.  162  ; 
Delphi  V.  Bowen,  61  hid.  31,  approving 
text. 

1  Dows  V.  Chicago,  11  "Wall.  108 
(1370);  approving  Heywood  v.  Buffalo, 
14  N.  Y.  634  (1856)  ;  Susquehanna  Bank 
V.  Bioome  Co.  Sup.,  25  N.  Y.  312  ;  Marsh 
V.  Brooklyn  (cloud  on  title),  59  N.  Y. 
230  (1874)  ;  Hatch  v.  Buffalo,  38  N.  Y. 
276  ;  State  Railroad  Tax  Cases,  92  U.  S. 
575,  G13  (1875)  ;  Hannewinkle  v.  George- 
town, 15  Wall.  548  ;  Douglass  v.  Harrison- 
ville, 9  W.  Va.  162 ;  Cook  County  v. 
Chicago,  B.  &  Q.  R.  K.  Co.,  35  HI.  465  ; 
Ryan  v,  Leavenworth  Co.  Comm'rs,  30 
Kan.  185.  These  cases  fully  support  .the 
doctrine  of  the  text,  which  is,  indeed,  ex- 
tracted from  them.  See,  also,  McLot  v. 
Davenport,  17  Iowa,  379  (1864),  in  which 
the  remedies  of  the  taxpayer  are  fully 
pointed  out  by  Cole,  J.  Dodd  v.  Hart- 
ford,  25  Conn.  232 ;  Deane  v.  Todd,  22 
Mo.  91  ;   Lockwooil  v.  St.  Louis,  24  Mo. 


20  (1856)  ;  Hughes  i;.  Kline,  30  Pa.  St. 
227  ;  Lovingston  v.  Wider,  53  111.  302 
(1870)  ;  Green  v.  Mumford,  5  R.  I.  472 
(1858),  where  the  rule  is  strictly  held,  that 
to  warrant  a  resort  to  equity,  the  remedy 
at  law  must  be  inadequate.  See  ante,  sees. 
611,  and  note,  661,  906-908,  920.  In 
Michigan,  see  Merrill  v.  Humphrey,  24 
Mich.  170. 

When  equity  will  interfere  vnth  the 
collection  of  taxes  is  fully  considered  in 
the  State  Railroad  Tax  Cases,  92  U.  S. 
575(1875),  which  will  doubtless  be  here- 
after regarded  as  a  leading  authority  on 
the  subject ;  distinguished  in  Allen  v.  B, 
&  0.  R.  R.  Co.  (Virginia  Coupon  Case), 
114  U.  S.  311,  noted  infra  ;  where  an  in- 
junction to  restrain  distress  and  sale  of 
rolling  stock  was  sustained,  and  the  sub- 
ject of  equitable  interference  with  the  col- 
lection of  taxes  is  considered.  Infra,  sec. 
924,  and  note.  Mode  of  collecting  taxes  and 
assessments.  Ante,  sec.  815  et  seq.  Where 
an  assessment  has  been  made  upon  land 
in  bulk,  the  depth  of  which  exceeds  the 
usual  depth  of  lots,  to  pay  for  the  im- 
provement of  a  street  upon  which  it 
abuts,  the  collection  of  such  assessment 
will  be  enjoined  at  the  suit  of  the 
owner  of  the  land,  without  prejudice  to 
the  right  of  the  corporation  to  collect 
the  amount  properly  chargeable  against 
the  frontage  of  the  land.  Griswold  v. 
Pelton,  34  Ohio  St.  482.  See  on  this 
point  chapter  on  Taxation,  ante. 
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§  924  (738).  Same  subject.  "When  Injunction  granted  ;  "When 
not.  —  Accordingly,  equity  will  not,  according  to  the  rule  generally 
adopted,  restrain  ev^en  an  illegal  and  void  tax  assessment  where  it  is 
sought  to  be  enforced  against  personal  property  only,  since  here  the 
party  has  in  general,  or  is  considered  to  have,  an  adequate  remedy  at 
law ;  nor  in  such  a  case  will  equity  interfere  because  several  join  in  the 
bill  asking  it.^  But  under  special  circumstances  equity  will  enjoin 
the  sale  of  personal  property  where  the  right  of  the  complainant  is 
clear  and  the  remedy  at  law  is  inadequate.  Thus,  equity  will  re- 
strain the  collection  of  taxes  by  distress  of  the  rolling  stock  of  a  rail- 
road,  after  a  tender  of  payment  in  ta.x-reccivable  coupons,  which  the 
State,  in  violation  of  its  contract,  refused  to  accept  The  ground  of 
the  jurisdiction  in  such  cases  is,  that  there  is  no  adequate  remedy 
at  law .2  Where,  however,  the  effect  of  the  sale  will  be  to  cast  a 
cloud  upon  the  title  to  real  estate,  equity,  in  many  of  the  States,  will 
for  this  reason  alone,  interfere  to  prevent  it.^  The  Court  of  Appeals 
in  Maryland,  in  holding  that  where  a  city  corporation  was  seeking 
to  enforce  a  void  tax  or  assessment  by  a  sale  of  private  property 
the  owner  might  enjoin  it,  speaking  through  Le  Grand,  C.  J.,  said : 


*  Dodd  r.  Hartford  (decided  by  two 
judges),  25  Conn.  232  (1856)  ;  Sheldon  r. 
Centre  Sch.  Dist.,  lb.  224.  Same  point, 
as  to  personal  property,  Lockwood  v.  St. 
Louis,  24  Mo.  20  (1856)  ;  Leslie  v.  St. 
Louis,  47  JIo.  474  (1871)  ;  Milwaukee 
Iron  Co.  V.  Hubbard,  29  Wis.  51  (1S72)  ; 
Chicago  &  y.  "W.  Ey.  Co.  v.  Fort  Howard 
Bor.,  21  Wis.  44 ;  Peck  r.  Fox  Lake,  28 
Wis.  583  (1871);  Coulson  v.  Portland, 
Deady,  481,  commenting  on  Ewing  v.  St. 
Louis,  5  Wall.  413  ;  Dows  v.  Chicago  (tax 
on  bank  stock),  11  Wall.  108  (1870)  ; 
ante,  sees.  816,  906,  and  notes  ;  Atlantic 
&  Pac.  R.  R.  Co.  p.  Cleino,  2  Dillon  C.  C. 
175  (1873);  Youngblood  r.  Sexton,  32 
Mich.  406  (1875)  ;  s.  c.  20  Am.  Rep.  65, 
47,  where  Cooley,  J.,  refers  to  numerous 
cases  to  the  same  point.  Equity  will  not 
restrain  the  collection  of  a  personal  tax,  or 
a  tax  levied  upon  personal  property  by 
a  municipal  corporation,  upon  the  sole 
ground  of  the  illegality  of  the  tax.  Mil- 
waukee V.  Koeffler,  116  U.  S.  219  (1885), 
re-aflBrming  Dows  v.  Chicago,  11  Wall. 
108 ;  Hannewinkle  v.  Georgetown,  15 
Wall.  547  ;  Union  Pac.  Ry.  Co.  v.  Chey- 
enne, 113  U.  S.  516,  525,  where,  says  the 
court,  the  rule  against  the  interference  of 
a  court  of  equity  in  the  collection  of  taxes. 


and  the  exceptions  to  the  rule,  are  re- 
stated with  care  and  accuracy ;  approving 
Quinney  p.  Stockbridge,  33  Wis.  505  ; 
Youngblood  v.  Sexton,  32  Mich.  406, 
where  it  is  shown  that  the  same  principle 
is  asserted  in  the  courts  of  Massachusetts, 
New  Hampshire,  Connecticut,  California^ 
North  Carolina,  Rhode  Island,  Ohio,  Mis- 
souri.  New  York,  and  Maryland.  Text 
approved,  Delphi  v.  Bowen,  61  Ind.  31. 
Courts  will,  indeed,  in  all  cases,  cau- 
tiously interfere  with  the  exercise  of  an 
admitted  power.  Manifest  abuse  must  be 
shown-  Sheldon  v.  Centre  Sch.  Dist.,  25 
Conn.  224  ;  ante,  sees.  94,  and  notes, 
312,  352. 

2  Alleu  V.  B.  &  0.  R.  R.  Co.  (Virginia 
Coupon  Cases),  114  U.  S.  311  ;  distin- 
guished from  State  Railroad  Tax  Cases,  92 
U.  S.  575.  So  a  bill  in  equity  will  lie 
which  seeks  to  have  a  wharfage  ordinance 
declared  void,  and  for  an  injunction  to 
restrain  further  collection  under  it,  and 
any  interference  with  the  right  of  the 
complainant  to  the  free  navigation  of  the 
river.  Transportation  Co.  v.  Parkersburg, 
107  U.  S.  691. 

«  Powell  p.  Parkersburg,  28  W.  Ta. 
698. 
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''We  entertain  no  doubt  on  this  question.  The  idea  that  a  party- 
ought  to  stand  by  and  see  his  property  illegally  exposed  to  public 
sale,  and  then  force  the  purchaser  to  bring  ejectment  to  gain  pos- 
session or  to  try  his  title,  seems  sustained  by  no  good  authority. 
Such  a  doctrine  would  not  only  encourage  circuity  of  action  and 
multiplicity  of  suits,  but  render  the  title  of  the  real  owner  compara- 
tively valueless  while  the  suits  at  law  should  be  pending.  Equity 
will  not  allow  a  title,  otherwise  clear,  to  be  clouded  by  a  claim 
which  cannot  be  enforced  in  law  or  equity."  ^  So  in  Wisconsin  the 
law  is  settled  that  equity  will  interfere  to  prevent  a  cloud  upon  the 
plaintiff's  title,  where  his  lands  are  threatened  to  be  sold  on  a  void 
tax  or  assessment.  But  where  the  defect  complained  of  is  merely 
formal,  not  impeaching  the  justice  of  the  tax  or  assessment,  and  the 
plaintiff  ought  to  pay  the  amount,  equity  will  not  interfere,  but 
leave  him  to  his  legal  remedies.^     The  same  view,  substantially,  is 


1  Holland  v.  Baltimore,  11  Md.  186 
(1857)  ;  Baltimore  v.  Porter,  18  Md.  284 
(1861)  ;  ante,  sec.  77.  In  Indiana  if 
"  the  tax  is  illegal  and  void  the  remedy- 
by  injunction  to  restrain  its  collection 
may  be  sought  at  once."  Delphi  y.  Bowen, 
61  Ind.  29,  37  (1878).  In  New  York  the 
somewhat  stricter  view  is  adopted,  that  to 
j'lstify  equity  in  interfering  to  prevent  a 
cloud  being  cast  upon  the  title,  it  must  be 
a  proceeding  whose  invalidity  does  not  ap- 
pear on  its  face,  but  requires  extraneous 
evidence  to  show  it.  Heywood  v.  Buffalo, 
14  N.  Y.  534  (1856)  ;  cited  with  approval, 
Ewing  V.  St.  Louis,  5  Wall.  413,  419 
(1866)  ;  ante,  sees.  611,  907  ;  High  on  In- 
junctions, sees.  367,  368  ;  1  Pomeroy  Eq. 
Juris,  sees.  259-270. 

2  Mitchell  V.  Milwaukee,  18  Wis.  92, 
97  (1864),  and  prior  cases  in  that  State 
there  cited.  See,  also,  Foote  v,  Milwau- 
kee, 18  Wis.  270  ;  Myrick  v.  Lacrosse,  17 
Wis.  442  ;  Bond  v.  Kenosha,  17  Wis.  284, 
287,  where  Cole,  J.,  clearly  states  the  ef- 
fect of  the  decisions  ;  Howes  v.  Racine, 
21  Wis,  514  ;  Dean  v.  Gleason,  16  Wis.  1, 
18  ;  Barnes  v.  Beloit  (who  may  not  join 
in  bill),  19  Wis.  93  (1865),  quoire;  Mills 
V.  Chai-leton,  29  Wis.  400  ;  s.  c.  9  Am. 
Rep.  578  (1872)  ;  lb.  51  ;  ante,  sec.  777, 
note  ;  Gilmore  v.  Fox  (city  necessary  party 
to  bill  to  enjoin  municipal  taxes),  10  Kan. 
509  (1872)  ;  Stone  v.  Mobile,  57  Ala.  61, 
approving  text. 

So  in  Iowa  a  bill  for  an  injunction  to 


restrain  sale  of  real  estate  may  be  sustained 
if  the  proceedings  to  tax  it  are  clearly  il- 
legal. Litchfield  v.  Polk  County,  18  Iowa, 
70 ;  Railroad  Co.  v.  Mt.  Pleasant,  12 
Iowa,  112.  And  in  the  same  State  the 
collection  of  a  tax  in  aid  of  a  railroad  has 
been  enjoined  at  the  suit  of  a  taxpayer, 
suing  on  behalf  of  himself  and  others  in- 
terested, for  the  reason  that  the  vote  au- 
thorizing the  tax  was  passed  upon  the 
assurance  of  the  president  of  the  railroad 
that  the  road  would  be  built  upon  a  certain 
line  when  in  fact  it  was  built  upon  another 
and  inaccessible  line.  Curry  v.  Decatur 
Co.  Sup.,  61  Iowa,  71. 

In  Indiana  it  is  lield  that  where  the 
owner  of  real  estate  in  a  city  stands  by  and 
sees  a  street  improved  adjoining  his  prop- 
erty, on  a  contract  made  under  an  order  of 
the  common  council,  without  attempting 
by  injunction  to  prevent  such  improve- 
ment, he  cannot,  after  the  work  is  com- 
pleted, or  nearly  completed,  refuse  to  pay 
for  it.  Lafayette  v.  Fowler,  34  Ind.  140. 
Same  principle,  Sleeper  v.  BuUen,  6  Kan. 
300  (1870).  Extension  by  the  city  to  the 
contractor  of  the  time  to  complete  the  im- 
provement is  no  ground  for  an  injunction 
to  stay  the  collection  of  the  assessment. 
Lafayette  v.  Fowler,  supra.  Injunction 
to  restrain  the  collection  of  an  assessment 
for  constructing  a  sidewalk,  on  the  ground 
of  irregularities  in  the  passnge  of  the  ordi- 
nance authorizing  it,  refused  beenuse  plnin- 
tiff  had  stood  by  and  allowed  the  improvement 
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also  taken  by  the  Supreme  Court  of  Missouri.^     It  may  now  l.e 
regarded  as  settled  in  this  State,  however  conflicting  the  decisions 


to  be  made  tothegreat  benefit  of  his  property 
without  taking  steps  to  prevent  the  outlay. 
Ritchie  v.  So.  Topeka,  38  Kan.  368.  So  where 
an  owner  of  property  sees  a  contractor  go 
on  and  make  a  street  improvement  adjoin- 
ing his  property,  and  makes  no  objection 
while  the  work  is  being  done,  he  cannot, 
after  the  work  is  completed,  and  accepted 
by  the  city  as  having  been  done  according 
to  the  contract,  enjoin  the  collection  of 
the  entire  assessments  made  for  such  im- 
provement, on  the  ground  that  the  mate- 
rials used  and  the  work  done  were  not 
strictly  in  accordance  with  the  contract  ; 
in  such  case,  a  complaint  for  an  injunction 
must  show  a  tender  by  the  property-owner 
to  the  contractor  of  the  value  of  the  im- 
provement. Evansville  v.  Pfisterer,  34 
Ind.  36  ;  s.  c.  9  Am.  Rep.  214.  When  the 
inaction  of  the  property-owners  is-a  ground 
of  estoppel,  and  the  principles  on  which 
the  estoppel  rests.  See  Schumm  v.  Sey- 
mour, 24  N.  J.  Eq,  143  ;  Liebstein  v. 
Newark,  lb.  200  ;  Dusenbury  v.  Newark, 
25  N.  J.  Eq.  295  ;  Hyde  Park  r.  Borden, 
94  111.  26 ;  New  Haven  v.  Fair  Haven  & 
W.  R.  R.  Co.,  38  Conn.  422,  871 ;  s.  c. 
9  Am.  Rep.  399. 

The  wiit  will  be  refused  to  one  who  has 
intentionally  delayed  his  application  until 
he  has  secured  an  inequitable  advantage 
thereby.  Traphagen  v.  Jersey  City,  29 
N.  J,  Eq.  206  (1878).     See,  also,   as  to 


1  Leslie  v.  St.  Louis,  47  Mo.  474,  479 
(1871).  In  this  case  a  bill  was  filed  for 
an  injunction  to  restrain  the  city  from 
selling  the  complainant's  real  estate  for  an 
assessment  for  benefits.  The  assessment 
was  held  void  because  no  effort  had  been 
made  by  the  city  to  agree  with  the  owner. 
^n(e,  sec.  605.  Treating  of  the  question 
whether  there  is  a  remedy  in  equity,  IFag- 
ner,  J.,  says  :  "  Courts  of  equity  never 
allow  relief  by  injunction  to  prevent  the 
sale  of  personal  property,  but  where  real 
property  is  about  to  be  sold  by  a  munici- 
pal corporation  for  the  payment  of  [illegal] 
taxes  or  assessments,  equity  will  interpose. 
The  distinction  lies  in  the  fact  that  in  the 
one  case  a  full  and  complete  remedy  13 


effect  of  delay  in  equity,  until  the  improve- 
ment is  completed-  Weber  v.  San  Fran- 
cisco, 1  Gal.  455.  Injunction  to  prevent 
debt  beyond  charter  limit  dissolved  on 
ground  of  laches,  the  rights  of  thinl  j)er- 
Bons  having  attached.  CoUings  r.  Cam- 
den, 27  N.  J.  Eq.  293  ;  infra,  sec.  929, 
note.  In  Michigan  this  view  of  the  estoppel 
of  the  property-owner  is  taken.  In  Motz 
V.  Detroit,  18  Mich.  495,  it  was  held  that 
petitioners  to  a  city  council  for  public  im- 
provements for  which  the  charter  makes 
provision  must  be  taken  to  ask  that  it  may 
be  done  under  the  charter,  and  if  it  turned 
out  to  be  invalid,  the  petitioners  were 
estopped  to  set  up  such  invalidity  as  a 
basis  for  equitable  relief  against  the  action 
which  they  had  requested.  But  in  Steck- 
ert  V.  East  Saginaw,  22  Mich.  104  (1870), 
the  above  case  was  distinguished,  and  such 
petitioners  were  held  not  to  be  estopped  to 
object  that  the  proceedings  upon  their  pe- 
tition have  been  conducted  contrary  to 
law,  and  unless  it  may  be  in  the  case 
where  they  had  actual  knowledge  of  the 
illegality  of  the  proceeding  before  the  ex- 
penditure was  made,  they  will  be  in  time 
to  object  when  proceedings  are  commenced 
to  deprive  them  of  their  rights.  See,  also, 
Byram  v.  Detroit,  50  Mich.  56  ;  Putnam 
V.  Grand  Rapids,  58  Mich.  416  ;  Zeigler  v. 
Hopkins  (estoppel),  117  U.  S,  683  (1885). 
In  Kansas  it  is  decided  that  courts  of 


famished  at  law,  while  in  the  other  a 
cloud  is  about  to  be  cast  over  a  land  title 
and  the  court  interferes  to  prevent  it. 
Loekwood  v.  St.  Louis,  24  Mo.  20  ;  Fow- 
ler i;.  St.  Joseph,  37  Mo.  228."  But  the 
same  court  in  Anderson  v.  St.  Louis,  47 
Mo.  479  (1871),  held  that  equity  would 
not  enjoin  the  city  from  taking  possession 
of  the  plaintiff's  real  estate  under  a  void 
condemnation,  it  not  appearing  that  bj 
trespass,  ejectment,  or  certiorari  there 
was  not  a  complete  remedy  at  law  ;  the 
case  of  Ewing  v,  St.  Louis,  5  Wall.  413 
(ante,  sec.  611),  was  approved.  Text  ap- 
proved. St.  Louis  V.  Schnuckelburg,  7 
Mo.  App.  536  (1878).  Missouri  decisions: 
See,  fiuther,  supra^  sec.  919,  note. 
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here  and  elsewhere  have  been,  that  to  prevent  illegal  action  on  the 
part  of  municipalities,  tending  to  an  increased  taxation  on  their 
constituents,  the  State,  through  its  appropriate  officer,  the  Attorney- 
General  or  Circuit-Attorney,  or  any  taxpayer  of  the  municipality, 
may  institute  a  proceeding  for  an  injunction.^ 


Remedy  hy  Certiorari. 

§  925   (739).    At  Common   Law ;   In   this   Country.  —  It   is   well 
settled  in  England  that  courts  of  superior  and  general  jurisdiction 


equity  will  not  interfere  to  restrain  by  in- 
junction the  collection  of  taxes,  when  the 
property  is  subject  to  taxation,  the  tax 
legal,  and  the  valuation  not  excessive, 
simply  because  of  irregulaiities  in  the  as- 
sessment. Amrine  v.  Kan.  Pac.  R.  R.  Co., 
7  Kan.  178  (1871).  Must  tender  what  is 
equitably  due.  Morrison  v.  Hershire,  32 
Iowa,  271  (1871)  ;  State  Railroad  Tax 
Cases,  92  U.  S.  575  (1875).  See,  also. 
Sleeper  v.  BuUen,  6  Kan.  300  (1870) ;  Mo. 
R.  Ft.  S.  &  G.  R.  R.  Co.v.  Morris,  7  Kan. 
210  (1871);  Merrill  v.  Humphrey,  24  Mich. 
170.  In  The  State  v.  McLaughlin,  15  Kan. 
228  (1875),  it  was  held  that  an  injunction 
bill  in  the  name  of  the  State,  on  the  relatimi 
of  the  Attorney-General,  would  not  lie  to 
restrain  the  collection  of  taxes  levied  by  a 
school  district  to  pay  void  bonds  thereto- 
fore issued  ;  and  the  decision  was  upon  the 
ground  that  the  State,  as  such,  had  no  in- 
terest in  the  subject-matter,  and  that  each 
taxpayer  could  protect  himself,  or  all  could 
unite  to  prevent  a  multiplicity  of  suits  in 
a  single  bill  to  restrain  the  collection  of 
the  illegal  tax.  The  reasoning  of  the  court 
seems  to  distinguish  such  a  case  from  one 
to  restrain  public  corporations  from  com- 
mitting threatened  acts  in  violation  of  their 
duty  and  the  law. 

The  Supreme  Court  of  the  United  States 
has  laid  down  this  important  and  just  rule, 
too  often  overlooked  or  disregarded  ;  viz., 
that  in  a  bill  to  enjoin  the  collection  of 
taxes  it  is  not  sufficient  to  aver  readiness  to 
pay,  but  the  taxes  which  are  conceded  to  he 
due,  or  which  the  court  can  see  ought  to 
be  paid,  must  be  paid,  or  tendered  without 
demanding  a  receipt  in  full,  before  an  in- 
junction will  be  awarded.  State  Railroad 
Tax  Cases,  92  U.  S.  575  (1875). 

In  Ma^achvMtts,  both  with  respect  to 


general  taxes  and  local  assessments  ille- 
gally levied  upon  land,  it  is  held  that 
equity  will  not  restrain  a  city  corporation 
from  selling  the  land  therefor,  and  the 
ground  upon  which  the  court  bases  the 
doctrine  is  that  if  the  land-owner  should 
pay  the  tax  or  assessment  to  save  his  land 
from  a  sale  under  the  form  of  legal  process, 
he  would  be  entitled  to  recover  it  back  as 
money  wrongfully  received  by  the  corpora- 
tion, and  hence  he  has,  in  the  view  of  the 
court,  a  complete  and  adequate  remedy  at 
law.  Loud  V.  Charlestown,  99  Mass.  208  ; 
Arnold  v.  Cambridge,  106  Mass.  352 
(1871)  ;  Whiting  v.  Boston,  106  Mass.  89 
(1870)  ;  Hunnewell  v.  Bo.ston,  lb.  350, 
and  cases  there  cited. 

The  act  of  the  Illinois  legislature  of 
April  16,  1869,  by  which  taxes  to  pay 
railroad  aid  bonds,  registered  in  the  office 
of  the  auditor  of  public  accounts,  are  to 
be  levied  and  collected  by  certain  State 
officers  instead  of  local  or  municipal  officers, 
does  not  infringe  the  Constitution  of  the 
State  ;  but  if  bonds  are  unlawfully  regis- 
tered the  courts  will  enjoin  proceedings  to 
collect  taxes  to  pay  them.  Dunnovan  v. 
Green,  57  111.  63. 

For  a  collection  of  cases  upon  the  sub- 
ject of  injunctions  against  taxes,  see  High 
on  Injunctions,  chap.  vii. 

1  State  V.  Snline  Co.  Court,  51  Mo.  350; 
Newmeyer  v.  Mo.  &  Miss.  R.  R.  Co.,  52 
Mo.  81.  Napton,J.,  in  Matthis  v.  Cam- 
eron, 62  Mo.  504  (1876). 

The  courts  will  not  interfere  with  the 
honest  exercise  of  the  discretion  vested  in 
municipal  authorities  in  levying  a  tax  to 
meet  expenses  of  collection,  and  defici- 
encies likely  to  occur  over  and  above  the 
sum  actually  required  to  pay  debts,  &Cr 
Hyde  Park  i;.  Ingalls,  87  111.  11. 


§  926  REMEDY   BY   CERTIORARI.  1125 

will  examine  on  certiorari  the  proceedings  of  inferior  or  special 
jurisdictions  or  officers.  Thus,  certiorari  lies  to  the  censors  of  the 
college  of  physicians,^  to  commissioners  of  sewers,^  and  to  justices 
of  the  peace.^  Such  a  superintending  power  to  restrain  and  correct 
the  irregularities  and  mistakes  of  inferior  officers  and  jurisdictions 
is  both  necessary  and  salutary.  If  the  proceedings  are  in  a  common- 
law  court  of  record,  a  writ  of  error  is  the  proper  remedy  to  correct 
or  vacate  them  if  erroneous ;  otherwise  the  remedy  is  by  certiorari.^ 
So  in  this  country  the  rule  has  been  very  generally  adopted  by  the 
courts,  where  a  new  jurisdiction  is  created  by  statute,  and  the  in- 
ferior court,  board,  tribunal,  or  officer  exercising  it  proceeds  in  a 
summary  manner,  or  in  a  course  different  from  the  common  law, 
that  the  Circuit  or  District  Court  of  the  State,  or  other  tribunal  ex- 
ercising general,  original  common-law  jurisdiction,  has,  in  the  ab- 
sence of  a  specific  remedy  being  given,  an  inherent  authority  to 
revise  the  proceedings  of  such  inferior  jurisdiction  by  certiorari; 
and  in  such  cases  a  writ  of  error  is  not,  without  the  aid  of  statute, 
the  proper  remedy  to  effect  the  removal  of  the  proceedings  to  the 
revisory  tribunal.^ 

§  926  (740).  Scope  of  Certiorari  in  this  Country.  —  The  unques- 
tionable weight  of  authority  in  this  country  is,  if  an  appeal  be  not 
given  or  some  specific  mode  of  review  provided,  that  the  superior 
common-law  courts  will,  on  certiorari,  examine  the  proceedings  of  mu- 
nicipal corporations,  even  although  there  be  no  statute  giving  this 
remedy  ;  and  if  it  be  found  that  they  have  exceeded  their  chartered 
powers,  or  have  not  pursued  those  powers,  or  have  not  conformed  to 
the  requirements  of  the  charter  or  law  under  which  they  have  under- 
taken to  act,  such  proceedings  will  be  reversed  or  annulled.     An 

^  Groenvelt  r.  Burwell,  1  Ld.  Raym.  wealth  v.  Ellis,  11  Mass.  465  ;  Edgar  v. 

454,  469,  aud  cases  there  cited  ;  1  Salk.  Dodge,  lb.  670  ;  Ball  v.  Brigham,  5  Mass. 

144.  406;    Bob,   In  re  (a  slave),   v.   State,  2 

^  Ih.  Y-rg.    (Tenn.)    173    (1826)  ;    Lawson   v. 

'  Rex  r.  Inhab.  Glamorganshire  (Caer-  Scott,   1    Yerg.    (Tenn.)   92 ;    "Wildy    v. 

difiFe  Bridge  Case),  1  Ld.  Raym.  580.  Washburn,  16  Johns.  49  ;  Street  v.  Fran- 

*  Parks  V.  Boston,  8   Pick.  218,   226  cis,  3  Ohio,  277  ;  State  v.  Bill,  13  Ired. 

(1829);  La\rton  v.   Cambridge  Comm'rs,  L.  373  (1852)  ;  Redfield  on  Railways,  chap. 

&c.,    2   Caines   (N.   Y. ),   182;   Wood  v.  xxvi.     When  remedy  is  by  ccr^torari,  aud 

Peake,   8  Johns.   (X.  Y.)  54  ;  Wildy  v.  when  by  bill  in  equity,  and  when  not,  in 

Washbnm,  16  Johns.  49.  Massachusetts,  see  Whiting  i-.  Boston,  106 

s  Ante,  sees.  440,  611 ;  Marion  Int.  v.  Mass.   89  (1870)  ;    Jones  v.  Boston,   104 

Chandler,  6  Ala.  899  (1844)  ;  Tarlton,  In  Mass.  461 ;  ante,  sec.  924,  note  ;  ililler  v. 

re,  2  Ala.  35   (1841) ;  Negus,  In  re,  10  Sch.  Trustees,  88  111.  26,  citing  and  ap- 

Wend.  34,  39  (1832)  ;  Ruhlman  v.  Com-  proving  text.     Ante,  sees.  906-907  a,  and 

monwealth,  5  Binn.  (Pa.)  26  (1812)  ;  Sav-  note. 
■ge  V.  Gulliver,  i  Mass.  178 ;  Common- 
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aggrieved  party  is,  in  such  case,  entitled  to  a  certiorari  ex  dehito 
justitice}  Thus,  if  no  appeal  or  other  mode  of  review  be  given,  and 
if  there  be  no  statute  to  the  contrary,  the  legality  of  convictions  in 
municipal  courts  will  be  revised  on  certiorari.^  So,  under  the  same 
circumstances  and  in  the  same  way,  the  proceedings  of  municipal 
corporations  in  opening  streets,^  in  making  local  assessments,  in  levying 

1  State  V.  Bill,  13  Ired.  (N.  C.)  Law, 
373  (1852)  ;  Marion  Int.  v.  Chandler,  6 
Ala.  899  (1844);  Carroll  v.  Tuskaloosa,  12 
Ala.  173  ;  Miller  v.  Jones,  80  Ala.  89;  Fb. 
287;  Jackson  v.  People,  9  Mich.  Ill 
(1860),  cited  ante,  sec.  440,  note.  There 
ought  to  be  substantial  grounds  to  justify 
disturbing  the  action  of  public  bodies  by 
this  writ.  Gager  v.  Chippewa  Co.  Sup.,  47 
Mich.  167.  See  further  on  the  subject  of 
the  text :  State  v.  Stewart,  5  Strob.  L. 
(S.  C.)  29  ;  State  v.  Swift,  1  Hill  (S.  C), 
360 ;  Ee  Schmidt,  24  S.  C.  363  ;  State  v. 
Fort,  24  S.  C.  510  ;  Dwight  v.  Springfield, 
4  Gray  (Mass.),  107  (1855);  Parks  v.  Bos- 
ton, 8  Pick.  (Mass.)  218  (1829)  ;  Fay, 
Petitioner,  15  Pick.  (Mass.)  243  (1834); 
Cunningham  v.  Squires,  2  West  Va.  422 
(1868);  Taylor  v.  Americus,  39  Ga.  59 
(1869);  Macon  v.  Shaw,  16  Ga.  172  (1854); 
Shaw  V.  Macon,  19  Ga.  468  ;  Burns  v. 
La  Grange,  17  Tex.  415  (1856);  Buckner, 
In  re,  9  Ark.  73,  148  ;  Camden  Treas.  v. 
Mulford,  26  N.  J.  L.  49  ;  Carron  v.  Mar- 
tin, lb.  594  (1857);  Morris  Canal  &  B. 
Co.  V.  Jersey  City,  12  N,  J.  Eq.  252; 
Holmes  v.  Jersey  City,  lb.  299  ;  State  v. 
Newark,  25  N.  J.  L.  399  (1856);  State  v. 
Hudson,  32  N.J.  L.  365 ;  Swan  v.  Cum- 
berland, 8  Gill  (Md.),  150  (1849);  Dor- 
chester V.  Wentworth,  31  N.  H.  451  ; 
Chicago  &  R.  I.  R.  R.  Co.  v.  Whipple,  22 
111.  105  ;  Ewing  v.  St.  Louis,  5  Wall.  413 
(1866)  ;  Kip  v.  Paterson,  26  N.  J.  L.  298  ; 
State  V.  Zeigler,  32  N.  J.  L.  262  ;  Holberg 
V.  Macon,  55  Miss.  112,  citing  and  approv- 
ing text ;  Miller  v.  Sch.  Trustees,  88  111. 
26  ;  Doolittle  v.  Galena  &  C.  U.  R.  R.  Co., 
14  111.  381;  Sonora  H.  Com.  v.  Carthage 
Sup.,  27  111.  140  ;  Geneseo  H.  Comm'rs  v. 
Harper,  38  111.  103  ;  ante,  sees.  440,  611, 
804,  907  ;  Tierney  v.  Dodge,  9  Minn.  166  ; 
State  V.  Dowling,  50  Mo.  134  (1872)  ;  St. 
Paul  V.  Marvin,  16  Minn.  102  ;  Corbett  v. 
Duncan,  63  Miss.  84;  Loeb  v.  Duncan, 
63  Miss.  89 ;  McCreary  v.  Rhodes,  63 
Miss.  308  ;  Collins  v.  Davis,  57  Iowa,  256  j 


Stubenrauch  v.  Neyenesch,  54  Iowa,  567  ; 
Oshkosh  V.  State,  59  Wis.  425  ;  Board  of 
Aid.  of  Denver  v.  Darrow  (Col.  22  Pac. 
Rep.  784, 1889),  citing  text,  and  explaining 
on  one  point  Darrow  v.  People,  8  Col.  418  ; 
s.  c.  8  Pac.  Rep.  661 ;  ante,  sec.  550, 
note. 

A  certiorari  will  not  be  granted  where 
the  object  thereof  can  be  attained  in  an 
appeal  pending,  —  as  here,  from  the  de- 
cision of  county  commissioners  locat- 
ing or  discontinuing  a  way,  to  quash  the 
record.  Hodgdon  v.  Lincoln  Co.  Comm'rs, 
68  Me.  226  ;  infra,  sec.  929. 

2  Taylor  V.  Americus,  39  Ga.  59  (1869)  ; 
Marion  Int.  v.  Chandler,  6  Ala.  899  (1844)  ; 
Jackson  v.  People,  9  Mich.  Ill  (1860), 
and  remarks  of  Mr.  Justice  Campbell ; 
ante,  sec.  440,  and  notes ;  State  v.  Davey 
(writ  refused),  39  La.  An.  992. 

8  Tarlton,  In  re,  2  Ala.  35  ;  Dwight  v. 
Springfield,  4  Gray  (Mass.),  107  ;  Carron 
V.  Martin,  26  N.  J.  L.  594  (1857)  ;  Dor- 
chester V.  Wentworth,  31  N.  H.  451 ; 
Parks  V.  Boston,  8  Pick.  (Mass.)  218,  225  ; 
Ewing  V.  St.  Louis,  5  Wall.  413  (1866), 
cited  ante,  sec.  611,  note  ;  St.  Charles  v. 
Rogers,  49  Mo.  530  (1872). 

It  seems  to  be  the  settled  view  in  New 
York  that  without  a  statutory  enlarge- 
ment of  the  functions  of  the  writ  of  cer- 
tiorari, it  will  be  denied,  or  if  granted  it 
will  be  quashed,  when  it  is  sought  for  the 
purpose  of  reviewing  the  official  or  cor- 
porate  proceedings  of  a  common  council 
when  thej'  are  of  a  legislative,  executive,  or 
ministerial  character  ;  as,  for  example,  the 
regularity  of  proceedings  by  ordinances 
or  resolutions  under  the  right  of  eminent 
domain  to  open  streets,  squares,  <kc.,  and 
for  constriccting  sewers  in  streets,  and 
the  like  improvements,  including  assess- 
ments therefor;  and  the  regularity  of 
proceedings  voting  taxes,  appointing  oflS- 
cers,  making  by-laws,  &c.  People  v. 
New  York,  2  Hill  (N.  Y.),  9  (1841). 
In  Matter  of  Mount  Morris  Square,  lb. 
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taxes}  in  contested  election  cases^  and  the  like,  will  be  examined  and 


14,  questioning  Parks  v.  Boston,  siipra, 
which  holds  that  proceedings  to  open 
streets  may  be  reviewed  on  certiorari, 
and  also  doubting  Le  Roy  v.  New  York, 
20  Johns.  430,  and  Baldwin  v.  Calkins, 
10  Wend.  (N.  Y.)  166,  so  far  as  the 
latter  asserts  that  the  principle  of  as- 
sessment may  be  reviewed  by  certiorari. 
It  is  admitted,  however  {2  Hill,  24),  that 
the  writ  will  lie  to  the  local  courts  or  cor- 
porate officers  exercising  judicial  functions. 
See,  further,  as  to  remedy  by  certiorari. 
People  V.  Allegany  Co.  Sup.,  15  Wend. 
198  ;  People  r.  Queens  Co.  Sup.,  1  Hill 
(N.  Y.),  195;  23  Wend.  277;  Stone  v. 
New  York,  25  Wend.  157,  167,  per  Paige, 
Senator ;  lb.  693.  The  doctrine  of  the 
New  York  cases  denying  that  the  proceed- 
ings of  municipal  corporations  in  opening 
streets,  making  assessments,  &c.,  can  be 
reviewed  on  certiorari,  followed  in  Dixon 
V.  Cincinnati,  14  Ohio,  240  (1846) ;  but 
the  weight  of  authority  is  otherwise.  See 
chapter  on  Eminent  Domain,  ante,  sec. 
611.  Later  New  York  cases  are  to  the  effect 
that  upon  a  common-law  certiorari  "the 
duty  of  the  court  is  not  limited  to  the  in- 
quir}'  whether  the  lower  tribunal  had  juris- 
diction over  the  parties  and  the  subject- 
matter  ;  but  it  is  the  duty  of  the  court, 
in  addition  thereto,  to  examine  the  evi- 
dence, and  determine  whether  there  was 
any  competent  proof  of  the  facts  neces- 
sary to  authorize  the  adjudication  made, 
and  whether,  in  making  it,  any  rule  of 
law  affecting  the  rights  of  the  parties  has 
been  violated."  Per  Grover,  J.,  People  v. 
Smith,  45  N.  Y.  772  (1871).  See  previ- 
ous cases  cited  and  reviewed  by  Woodruff, 
.1.,  People  V.  Metrop.  Pol.  Bd.,  39  N.  Y. 
506  (1868).  Where  assessors  for  a  local 
improvement  adopt  the  correct  legal  rule, 
— «.  e. ,  that  all  property  benefited  must  be 
assessed,  —  an  error  in  determining  what 
property  is  in  fact  benefited  must  be  re- 
viewed and  corrected  by  certiorari,  not  by 
suit.  Kennedy  r.  Troy,  77  N.  Y.  493  ; 
Le  Roy  v.  New  York,  20  Johns.  430  ;  Peo- 
ple V.  Brookl>Ti  Bd.  of  Ass.,  39  N.  Y.  81 ; 
People  V.  Metrop.  Pol.  Bd.,  39  N.  Y.  506  ; 
People  V.  Hillhouse,  1  Lans.  (N.  Y.)  87  ; 
Western  R.  R.  Co.  r.  Nolan,  48  N.  Y, 
513 ;   Heywood  r.  Buffalo,  14  N.  Y,  541  ; 


see  infra,  sec.  928,  note.  Defects  in  no- 
tices preceding  orders  of  the  city  council 
for  the  improvement  of  streets  can  only  be 
availed  of  by  certiorari  in  Massaehiisetts ; 
such  orders  cannot  be  impeached  for  this 
reason,  in  an  action  to  recover  money  paid 
for  betterments  under  protest.  Foley  r. 
Haverhill,  144  Mass.  352  ;  Lowell  v.  Had- 
ley,  8  Met.  180,  192  ;  Taber  v.  New  Bed- 
ford, 135  Mass.  162  ;  Sisson  r.  New  Bed- 
ford, 137  Mass.  255  ;  Gilkey  r.  Watertown, 
141  Mass.  317.  Whether  an  assessment 
for  a  sewer  is  made  in  accordance  with 
a  statute,  and  whether  the  statute  is  con- 
stitutional, can  only  be  raised  on  certi- 
orari, and  not  upon  trial  of  a  petition  for 
a  revision  of  the  assessment.  Snow  v. 
Fitchburg,  136  Mass.  179. 

1  State  V.  Newark,  25  N.  J.  L.  399 
(1856)  ;  Swann  v.  Cumberland,  8  Gill 
(Md.),  150  (1849)  ;  Buckner,  Li  re,  9 
Ark.  73  (1848)  ;  Carroll  v.  Tuskaloosa,  12 
Ala.  173  ;  Milwaukee  Iron  Co.  v.  Schubel, 
29  Wis.  444  (1872),  where  the  authorities 
are  ver}'  fully  considered  by  Cole,  J.  See 
also,  People  v  Ogdensburg,  48  N.  Y.  390 
(1872),  holding  that  the  action  of  the 
assessors  in  putting  upon  and  refusing  to 
strike  from  the  roll  non-taxable  property 
can  be  reviewed  on  certiorari.  Ante,  sec. 
804,  and  note. 

Certiorari  lies  at  common  law  to  remove 
a  tax  assessment,  but  as  the  allowance  of 
the  writ  is  discretionary,  it  is  generally 
refused  on  grounds  of  public  polic}-  and 
convenience.  Per  Beardsley,  J.,  Weaver 
V.  Devendorf,  3  Denio  (N.  Y.),  117-119  ; 
15  Wend.  198;  1  Hill  (N.  Y.),  195;  2 
Hill,  9,  11  ;  7&.  14,  21.  But  it  ought, 
we  think,  to  be  freely  allowed  whenever 
necessary  to  protect  the  citizen  in  his 
legal  rights.  Effect  of  not  resorting  to 
certiorari,  on  the  right  to  an  injunction 
against  asses-sments  for  local  improve- 
ments. Ottawa  p.  Chicago  &  R.  I.  R.  R. 
Co.,  25  111.  43  (1860) ;  Ewing  v.  St.  Louis, 
5  Wall.  413  ;   ante,  sec.  550,  note. 

-  Cunningham  v.  Squires,  2  West  Va. 
422  (1868).  Further,  as  to  power  to  re- 
view on  certiorari  the  regularity  of  the 
proceedings  of  inferior  tribunals  in  cases 
of  contested  elections.  Gibbons  v.  Shep- 
pard,  65  Pa.  St.  20  (1870)  ;  s.  c.  Bright- 
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reviewed,  to  ascertain  whether  they  are  legal  and  regular,  and,  if  not 
so,  they  will  be  quashed.^ 

§  927  (741).  Same  subject.  —  At  common  law  certiorari  only 
lies  to  inferior  courts  and  officers  exercising  judicial  powers;  not 
only  so,  but  the  act  to  be  reviewed  must  be  judicial  in  its  nature,  and 
not  merely  ministerial.^     But  the  doctrine  that  certiorari  lies  only 


ly's  Election  Cases,  538  ;  State  v.  Lam- 
berton  (review  on  certiorari  refused),  37 
Minn.  362 ;  ante,  chap.  ix.  on  Municiiml 
Elections,  also  sees.  440,  891.  Certain 
constitutional  provisions  and  concurrent 
charter  remedies  held  not  to  take  away  the 
jurisdiction  of  the  superior  courts  on  qioo 
xcarranto  to  determine  the  legal  right  to 
the  office  of  mayor.  People  v.  Londoner, 
Col.,  22  Pac.  Rep.  764  (1889).  In  Mich- 
igan, certiorari  is  held  to  be  the  proper 
mode  of  reviewing  the  proceedings  of  a 
special  statutory  board  in  apportioning 
pro[)erty  and  moneys  between  a  county 
and  a  new  county  which  is  created  out  of 
its  territory.  Alcona  v.  White,  54  Mich. 
503. 

1  In  the  case  of  Wilson,  In  re,  32  Minn. 
145,  this  section  (sec.  926)  was  cited  "as 
authority  that  courts  will  on  certiorari 
examine  the  proceedings  of  municipal  cor- 
porations, whether  legislative  or  judicial," 
and  Mitchell,  J.,  in  his  opinion,  says  the 
author  "  did  not  intend  to  convey  the  idea 
that  mere  legislative  or  ministerial  acts 
could  thus  be  reviewed,"  because  an  ex- 
amination of  the  cases  cited  shows  that 
none  support  such  a  proposition,  and  be- 
cause the  illustrations  in  the  last  half  of 
the  section  are  all  of  judicial  acts.  The 
learned  judge  seems  to  have  entirely  over- 
looked the  following  section. 

The  doctrines  of  the  text  were  approved 
and  applied  by  the  Supreme  Court  of  Colo- 
rado in  the  case  of  the  Board  of  Aldermen 
of  Denver  v.  Darrow,  22  Pac.  Rep.  784 
(1889).  The  statute  of  that  State  pro- 
vided that  the  writ  of  certiorari  should  be 
granted  in  all  cases  where  inferior  tribu- 
nals, boards,  or  officers  exercising  judicial 
functions  exceed  their  jurisdiction,  and 
there  is  no  appeal,  or,  in  the  judgment  of 
the  court,  other  plain,  speedy,  and  ade- 
quate remedy.  Darrow  was  elected  an 
{ddermaD  of  the  city  of  Denver,  qualified, 


took  his  seat,  and  was  chosen  and  had  for 
some  time  acted  as  jjresident  of  the  board. 
The  board,  on  the  ground  that  he  was  in- 
eligible to  that  place  by  reason  of  not 
having  been  for  at  least  one  year  a  tax- 
payer of  the  city,  without  charge,  notice, 
or  opportunity  to  be  heard  (although  he 
was  present),  passed  a  resolution,  against 
.his  protest,  summarily  removing  him  from 
his  position  as  alderman,  and  he  was 
forcibly  compelled  to  vacate  his  seat.  The 
charter  of  the  city  provided  that  the  board 
of  aldermen  "  shall  be  the  sole  judge  of 
the  qualifications,  election,  and  returns  of 
its  own  members."  Darrow  brought  a 
proceeding  b}'  a  certiorari  to  review  the 
action  of  the  board  of  aldermen  in  thus 
removing  him.  It  was  held,  in  a  very 
able  opinion,  by  Richmond,  C. :  1st.  That 
the  writ  of  certiorari  was  applicable  to  the 
case,  and  not  quo  xcarranto.  2d.  That  the 
provision  of  the  charter  making  the  board 
the  judge  of  the  qualifications,  election, 
and  return  of  its  members  did  not  divest 
the  superior  courts  of  the  power  to  re- 
view by  certiorari  the  regularity  of  the 
proceedings  of  the  board  in  removing  Dar- 
row, explaining  on  this  point  Darrow  v. 
People,  8  Col.  414  ;  s.  c.  8  Pac.  Rep.  661. 
3d.  That  one  who  has  been  elected  and 
inducted  into  office  cannot  be  summarily 
removed  by  resolution,  upon  a  charge  of 
disqualification,  without  notice  and  an 
opportunity  to  be  heard.  4th.  That  the 
controversy  between  Darrow  and  the  board 
of  aldermen  was  judicial  in  its  nature,  and 
that  the  board  in  its  action  was  to  be  re- 
garded as  exercising  judicial  functions 
within  the  meaning  of  the  statute  in  rela- 
tion to  the  writ  of  certiorari. 

'  Bacon's  Abr.  Certiorari,  B. ;  People, 
&c.  V.  New  York,  2  Hill  (N.  Y.),  9,  11  ; 
7J.  14,  21,  (1841);  People  r.  Park  Conim'rs, 
97  N.  Y.  37.  Street  and  assessment  cases. 
People  V.  Covert,  1  Hill  (N.  Y.),  674  ;  Re 
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to  examine  the  validity  of  such  ordinances  and  acts  of  a  municipal 
corporation  as  are  o{  a.  judicial  character,  and  not  such  as  are  legisla- 
tive or  ministerial  in  their  nature,  is  not  adopted  in  New  Jersey, 
and  in  that  State  this  writ  has  long  been  used  to  test  the  validity  of 
the  acts  and  ordinances  of  such  corporations,  whatever  their  nature, 
whether  legislative,  ministerial,  or  judicial,  and  it  is  considered  ordin- 
arily to  be  the  appropriate  remedy ;  but  equity  will  also,  in  proper 
cases,  entertain  jurisdiction.^  And  in  other  States  the  powers  with 
which  the  municipal  authorities  are  clothed,  to  be  exercised  when- 
ever in  their  opinion  the  convenience  or  welfare  of  the  inhabitants 
requires  it,  are  considered  to  be  jiulicial,  and  hence  certiorari  lies  to 
remove  proceedings  thereunder  to  the  proper  court  for  examination  ; 
but  if  the  local  authorities  have  decided  that  the  public  convenience 
or  welfare  requires  the  exercise  of  the  power,  as,  for  example,  the 
establishment  or  improvement  of  a  street,  the  decision  of  such  a 
question  cannot,  without  statutory  provision  to  that  effect,  be  judi- 
cially revised  on  certiorari.^     This  is  so  for  the  reason  that,  aside  from 


Wilson,  32  Minn.  145  ;  State  v.  St. 
Paul,  34  Minn.  250  ;  Attorney-General  v. 
Northampton,  143  Mass.  589,  holding 
that  this  writ  does  not  lie  to  quash  pro- 
ceedings of  a  city  council  in  appointing  a 
}X)lice  officer  in  violation  of  a  statute  for 
the  improvement  of  the  civil  service. 

Thus  a  taxpayer  may  apply  for  eerti- 
orari  to  annul  an  order  or  resolution  made 
in  excess  of  the  jurisdiction  of  the  board 
when  exercising  judicial  functions.  In 
California,  the  county  board  has  no  power 
to  contract  for  any  county  printing  with- 
out ten  days'  public  notice  that  such  con- 
tract will  be  let  to  the  lowest  bidder. 
Maxwell  r.  Stanislaus  Co.  Sup.,  53  Cal.  389. 
In  Fonda  v.  Canal  Appraisers,  1  Wend. 
(X.  Y.)  288,  a  certiorari  was  granted  where 
the  damages  of  a  party  were  appraised 
without  notice,  and  without  giving  him 
an  opportunity  to  be  heard  or  to  produce 
testimony. 

1  Camden  Treas.  v.  Mulford,  26  N.  J.  L. 
49  (18.56)  ;  Carron  r.  ilartin,  lb.  594 
(1857)  ;  Morris  Canal  &  B.  Co.  v.  Jersey 
City,  12  N.  J.  Eq.  252  ;  Holmes  v.  Jersey 
City,  lb.  299.  Further,  as  to  office  of  the 
writ.  State  v.  Hudson,  32  N.  J.  L.  365  ; 
State  V.  Donahay,  Col.,  30  y.  J.  L.  404 ; 
Jersey  City  v.  State,  76.  521;  State  v. 
Jersey  City  "W.  Comm'rs,  lb.  247  ;  supra, 
sec.  906,  and  note  ;  Mowery  v.  Camden, 


49  N.  J.  L.  106.  The  Supreme  Court  will 
not  weigh  the  evidence.  State  r.  Newark 
PoL  Comm'rs,  49  N.  J.  L.  170.  What 
acts  are  judicial,  and  what  ministerial,  in 
their  nature.  Camden  Treas.  v.  Mulford, 
supra ;  Iske  v.  Newton,  54  Iowa,  586 ; 
Board  of  Aldermen  of  Denver  ».  Darrow, 
supra.  The  writ  is  properly  directed  to 
the  municipal  corporation  by  name,  since 
the  possession  of  the  record  by  its  officer 
or  agent  is,  in  legal  contemplation,  its 
own  possession.  Davis  v.  Harrison,  4» 
N.  J.  L.  79  ;  aiUe,  sees.  870-874  ;  injim, 
sec.  929,  note. 

2  Dwight  V.  Springfield,  4  Gray  (Mass.), 
107  (1855)  ;  Parks  r.  Boston,  8  Pick. 
(Mass.)  218  (1829);  Stone  r.  Boston,  2 
Met.  (Mass.)  220;  Fay,  Petitioner,  15 
Pick.  243  (1834)  ;  Monterey  r.  Berkshire 
Co.  Comm'rs,  7  Cush.  (Mass.)  394  (1851) ; 
ante,  sec.  94.  In  Georgia,  certiorari  was 
held  to  lie  to  a  city  council  that  accused, 
tried,  and  dismissed  a  city  officer  for  al- 
leged official  neglect,  the  Constitution  pro- 
viding that  the  superior  courts  "  shall 
have  power  to  correct  errors  in  inferior 
judicatories  by  a  ^vrit  of  certiorari,"  the 
council,  in  trying  and  dismissing  their 
officer,  being  regarded  as  a  judicatory. 
Macon  v.  Shaw,  16  Ga.  172  (1854).  See 
Shaw  V.  Macon,  19  Ga.  468  ;  Board  of 
Aldermen  of  Denver  r.  Darrow,  supnu 
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such  a  statute,  questions  of  this  character  are  not  judicially  review 
able,^  and  for  the  further  reason  that  certiorari,  unless  otherwise 
provided  by  statute,  only  lies  to  correct  errors  of  law  in  inferior 
jurisdictions.  Where  an  appeal  is  allowed,  it,  in  general,  takes  up 
the  cause  or  proceeding  for  determination  de  novo,  unless  otherwise 
ordered  by  statute  ;  but  certiorari  is  not  a  substitute  for  an  appeal, 
and  is  not  designed  to  correct  errors  of  fact.^ 


§  928  (742).  "What  may  be  examined  and  reviewed.  —  Although 
there  is  some  contrariety  of  opinion  as  to  just  what  the  writ  removes, 
and  as  to  whether  the  evidence,  if  certified,  can  be  considered  at  all, 
the  more  liberal  and  better  view  is  that  the  revisory  court  may  not 
only  inquire  into  the  jurisdiction  of  the  inferior  tribunal,  hut  into 
errors  of  law  occurring  in  the  course  of  the  proceedings  and  aifecting 
the  merits  of  the  case,  and  may  also  examine  the  evidence  embodied 
in  the  return,  "  not  to  determine  whether  the  probabilities  prepon- 
derate one  way  or  the  other,  but  simply  to  determine  whether  the  evi- 
dence is  such  that  it  will  justify  the  finding  as  a  legitimate  inference 
from  the  facts  proved,  whether  that  inference  would  or  would  not 
have  been  drawn  by  the  superior  tribunal,"  ^ 


1  Ante,  sees.  94,  908. 

2  State  V.  Bill,  13  Ired.  L.  373  ;  State  v. 
Stewart,  5  Strob.  (S.  C.)  29;  State  v. 
Swift,  1  Hill  (S.  C),  360  ;  State  v.  Cock- 
rell,  2  Rich.  (S.  C.)  6  ;  post,  sec.  928. 

8  Jackson  v.  People,  9  Mich.  Ill  (1860), 
where  the  subject  is  fully  and  ably  exam- 
ined by  Mr.  Justice  Campbell,  and  the 
propositions  of  the  text  fortified  by  the 
authorities  cited.  In  Massachusetts  it  is 
held  that  the  Superior  Court,  on  certi- 
orari, can  only  examine  into  the  regularity 
and  legality  of  the  proceedings  ;  that  is, 
whether  the  inferior  jurisdiction  has  pur- 
sued the  powers  granted,  and  conformed 
to  the  requirements  of  the  law  under 
which  it  professes  to  act.  Ante,  sec.  440, 
note  ;  Parks  v.  Boston,  8  Pick.  (Mass.) 
218  ;  D wight  v.  Springfield,  4  Gray 
(Mass.),  107  ;  Fay,  Petitioner,  15  Pick. 
243. 

On  a  petition  to  quash  the  proceedings 
of  the  selectmen  of  a  town,  claiming  to 
act  under  Statutes  of  1873,  chap,  ccxiv.,  in 
making  certain  public  improvements,  and 
in  assessing  the  expenses  thereof  on  the 
estates  benefited,  it  was  held  in  Locke  v. 
Lexington,  122  Mass.  290  :  1.  That  a  writ 
«f  certiorari  lies  only  to  correct  the  errors 


and  restrain  the  excesses  of  jurisdiction  of 
inferior  courts,  or  officers  acting  judicially. 
Rex  V.  Lediard,  Sayer,  6  ;  Rex  v.  Lloyd, 
Cald.  309  ;  Constables  of  Hipperholm,  In 
re,  5  D.  &  L,  79,  81  ;  Regina  v.  Hatfield 
Peverel,  14  Q.  B.  298  ;  Regina  v.  Salford 
Tp.  Ov.  18  Q.  B.  687  ;  Parks  v.  Boston,  8 
Pick.  (Mass.)  218;  Farmington  River  W. 
P.  Co.  V.  Berkshire  Co.  Comm'rs,  112  Mass. 
206.  2.  The  selectmen  of  a  town  are  not 
a  court,  and,  independently  of  the  Statutes 
of  1873,  chap,  ccxiv.,  exercise  no  judicial 
functions  which  could  be  reviewed  by  writ 
of  certiorari.  Young  v.  Yarmouth,  9  Gray, 
386,  390  ;  Robbins  v.  Lexington,  8  Gush. 
(Mass.)  292  :  Hooper  v.  Bridgewater,  102 
Mass.  512.  3.  Sec.  9  of  said  act,  provid- 
ing that  "this  act  shall  take  effect  at  a 
legal  meeting  called  for  the  purpose,"  the 
meeting  at  which  said  statute  was  accepted 
by  the  town,  having  been  held  on  the  sec- 
ond day  after  its  passage,  under  a  warrant 
served  on  the  inhabitants  some  days  liefore 
its  passage,  was  not  legally  called  ;  the 
statute  never  took  effect,  the  selectmen 
never  acquired  any  judicial  powers,  and 
the  petitionera  have  an  appropriate  remedy 
by  action.  Ewing  v.  St.  Louis,  5  Wall. 
413,  418  ;   People  v.  Court,  1  Hill  (X.  Y.), 
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§  929  (743).  "When  Certiorari  does  not  lie.  —  From  inferior 
jurisdictions  an  appeal  or  writ  of  error  exists  only  as  it  is  provided 
by  law,  but  where  a  remedy  by  writ  of  error  or  by  appeal  is  given,  a 
common-law  certiorari  will  not,  vnthout  legislative  aid,  be  sustained.^ 
But  if  an  appeal  where  it  exists  is  improperly  denied,  or  if  the  party 
is  deprived  of  it  by  fraud  or  accident,  he  may  have  his  whole  case  re- 
viewed by  certiorari,  both  as  to  matters  of  law  and  of  fact ;  and  where 
the  right  of  appeal  is  not  allowed  or  does  not  exist,  the  aggrieved 
party  is  still  entitled  to  have  his  case  revised  by  a  superior  tribunal^ 

Remedy  hy  Prohibition. 
§  930  (744).  "When  proper  Remedy.  —  In  some  of  the  States  the 
writ  of  jprohibition  is  resorted  to  to  prevent  municipal  corporations 


674  ;   Daws,  In  re,  8  A.  &  E.  936  ;  s.  c. 

1  P.  &  D.  146.  In  Missouri,  certiorari 
brings  up  for  review  only  the  facts  appear- 
ing on  the  face  of  the  record-  State  r. 
Kansas  City,  89  Mo.  34. 

In  Xew  York  it  was  held  that  the  super- 
visory court  is  confined,  if  its  powers  are 
not  enlarged  by  the  statute,  to  an  examina- 
tion "  to  see  whether  the  limited  (or  subor- 
dinate) jurisdictions  have  exceeded  their 
bounds,"  kept  within  the  limits  of  the 
jurisdiction.  The  case  cannot  be  retried 
upon  the  evidence  or  its  merits.  The 
record  alone,  or  that  which  stands  for 
it,    is    regarded.      People    v.    New  York, 

2  Hill  (N.  Y.),  9  (1841)  :  Mount  Morris 
Square,  In  re,  2  Hill  (N.  Y.),  14  ;  1 
Hill  (N.  Y.),  674;  Stone  v.  New  York, 
25  Wend.  157,  167,  and  authorities  cited 
by  Paige,  senator ;  People  v.  Rochester, 
21  Barb.  656;  s.  p.  2  Hill  (N.  Y.),  27, 
and  cases  there  cited  ;  Rex  v.  Morely, 
2  Burr.  1040,  1042;  25  Wend.  168, 
and  authorities  there  cited  ;  Albany, 
In  re,  23  Wend.  (N.  Y.)  277,  and  cases 
cited  and  commented  on  by  Coicen,  J.,  6 
"Wend.  (N.  Y.)  565.  Construing  code  as 
to  what  may  be  determined  upon  the  re- 
turn  to  a  writ   of  ccrdurari.     People   v. 

^  Comm'rs,  &c.,  106  N.  Y.  64  (1887) ; 
People  17.  Fire  Comm'rs,  106  X.  Y.  257 
(1887)  ;  People  r.  Fire  Comm'rs,  100  N. 
Y.  82.  In  Wisconsin.  Milw.  Iron  Co.  r, 
Schubeh  29  Wis.  444  (1872);  DriscoU  r. 
Smith,  69  Wis.  38 ;  Oshkosh  v.  State,  59 
Wis.  425. 

^  Duggen  r.  McGruder,  Walk.  (Miss.) 
112;  Bundle  v.   Baltimore,  28  Md.  356 


(1867)  ;  Beasley  r.  Beckley,  28  West  V*. 
81  ;  Wilson  v.  Burks,  71  Ga.  862  ;  Re 
Pearce,  44  Ark.  509  ;  Galloway  r.  Corbitt, 
52  Mich.  460  ;  Storm  v.  Odcll,  2  Wend. 
(N.  Y.)  287  ;  State  v.  Wakely,  2  Nott  & 
McC.  (S.  C. )  410  ;  ilount  Morris  Square, 
In  re,  2  Hill  (N.  Y. ),  14,  27,  and  the  many 
authorities  cited  by  Coiccn,  J. ;  and  it  was 
there  held  that  the  right  of  opposing  in 
the  Supreme  Court  the  report  of  the  com- 
missioners of  estimate  and  assessment  in 
proceedings  to  open  and  widen  streets  was 
in  the  nature  of  a  remedy  by  appeal,  and 
therefore  certiorari  would  not  lie  to  re- 
view their  proceedings.  See,  also,  People 
p.  Covert,  1  Hill  (N.  Y.),  674  ;  ante,  sees. 
200,  440,  611.  So  delay  may  defeat  right 
to  a  certiorari.  Elmendorf  v.  New  York, 
25  Wend.  693,  adopting  analogy  of  statute 
relative  to  writs  of  error.  Reynolds  v. 
Los  Angeles  Co.  Sup'r  Court,  64  Cal.  372; 
Williams  v.  Sacramento  Co.  Sup.,  65  Cal. 
160.  Supra,  sees.  804,  note,  924,  note. 
Writ,  flow  directed.  Bogart  v.  New  York, 
7  Cow.  (N.  Y. )  158  ;  Davis  r.  Harrison, 
supra,  sec.  927,  note.  Practice  under  icriL 
Macon  r.  Shaw,  14  Ga.  162. 

*  State  V.  Bill,  13  Ired.  L.  373  (1852). 
As  to  right  and  manner  of  appeals  by 
municipal  corporations,  see,  generally, 
chapter  on  Munici[>al  Courts,  ante,  sees. 
432,  439,  440;  also,  Pottsville  Bor.  r. 
Curry,  32  Pa.  St.  443  ;  Robinson  v.  Jeffer- 
son County,  6  Watts  &  S.  16  ;  Monaghan 
V.  Philadelphia,  28  Pa.  St.  207.  Super- 
sedeas necessary  to  stay  proceedings  to 
open  street.  Dusseaa  v.  Municipality,  6 
La.  An.  575. 
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from  transcending  the  bounds  of  their  jurisdiction  or  exercising 
powers  not  conferred.^  A  manifest  difference  between  the  writ  of 
prohibition  and  the  writ  of  injunction  is  this  :  the  former  operates 
upon  the  court,  and  the  judge  or  of&cer  who  disregards  it  may  be 
punished;  the  latter  operates  upon  the ;party  alone,  but  does  not 
interfere  with  the  court  itself  ^  Where  prohibition  is  a  proper  remedy, 
the  writ  will  not  be  granted  unless  the  party  is  in  danger  of  being 
injured  by  a  suit  actually  depending  \  it  will  not  be  granted  because 
such  a  suit  is  threatened.^ 


1  Mayo  V.  James,  12  Gratt.  17  ;  "War- 
wick V.  Mayo,  15  Gratt.  528  ;  Clayton  v. 
Heidelberg,  9  Sm.  &  M.  (17  Miss.)  623, 
In  Arkansas  the  writ  does  not  lie  where 
the  inferior  court  has  jurisdiction  of  the 
subject-matter,  on  a  suggestion  of  erroneous 
proceedings.  Blackburn,  In  re,  5  Ark, 
21.  So  in  Georgia.  Turner  v.  Forsyth, 
3  South  East.  Rep.  649  (1887).  So  in 
Minnesota.  State  v.  Cory,  35  Minn.  178 
(1888).  The  re])orts  of  judicial  decisions 
in  South  Carolina  show  that  it  is  the  con- 
stant practice  in  that  State  to  restrain  by 
prohibition,  not  only  inferior  judicial  tri- 
bunals, but  also  municipal  corporations 
and  corporations  sub  modo,  from  the  exer- 
cise  of  unwarranted  powers,  or  the  impo- 
sition of  penalties  beyond  their  jurisdiction. 
State  V.  Christ  Church  Par.  R.  Comm'rs, 
1  Mill  Const,  (S.  C.)  55  (1817),  where  the 
subject  is  fully  examined  ;  McKee  v.  An- 
derson Council,  Rice  L.  (S.  C.)  24  (1838); 
Charleston  Council  v.  Pinckney,  1  Tr, 
Const.  (S.  C.)  42  (1812);  s.  c,  3  Brev. 
217  ;  Zylstra  v.  Charleston,  1  Bay  (S,  C), 
382.  If  an  appeal  is  given,  that  course  is 
the  proper  one  for  the  aggrieved  party  to 
pursue  if  he  wishes  a  trial  de  novo,  and,  in 
general,  he  is  entitled  to  a  certiorari,  if  he 
has  no  other  remedy,  in  order  to  review 
errors  of  law  committed  by  the  inferior 
jurisdiction.  State  v.  Wakel}',  2  Nott  & 
McC.  (S.  C.)  410  (1820)  ;  State  v.  Cock- 
rell,  2  Rich  L.  6,  per  Evans,  J.  ;  McDon- 
ald V.  Elfe,  1  Nott  &  McC.  (S.  C.)  501. 

A  writ  of  prohibition  will  not  lie  to  pre- 
vent the  execution  of  a  contract  for  a 
sidewalk.  The  remedy  is  by  injunction  ; 
a  writ  of  prohibition  only  lies  to  prevent 
making  the  contract,  Bluffton  v.  Silver, 
63  Ind.  262. 

•^  Mealing  v.  Augusta,  Dud,  (Ga.)  221 
(1833).     Where  a  city  council  is  not  a 


court,  but  is  exercising  the  powers  given 
to  it  as  the  governing  body  of  the  corpor- 
ation, it  is  not  such  a  tribunal  as  can,  in 
the  opinion  of  the  Superior  Court  of  Geor- 
gia, be  reached  by  prohibition.  Mealing 
V.  Augusta,  Dud.  (Ga.)  221. 

8  Mealing  v.  Augusta,  Dud.  (Ga. )  221 
(1833).  Text  approved,  Bluffton  v.  Sil- 
ver, 63  Ind.  262.  In  Smith  v.  Whitney, 
116  U.  S.  167  (1885),  the  nature  of  tlie 
writ  of  prohibition  was  very  fully  consid- 
ered. Mr.  Justice  Gray,  referring  to  the 
authorities,  says  :  "  Where  the  inferior 
court  has  clearly  no  jurisdiction  of  the 
suit  or  prosecution  instituted  before  it,  and 
the  defendant  therein  has  objected  to  its 
jurisdiction  at  the  outset,  and  has  no 
other  remedy,  he  is  entitled  to  a  writ  of 
prohibition  as  matter  of  right ;  and  a  re- 
fusal to  grant  it,  where  all  the  proceedings 
appear  of  record,  may  be  reviewed  on 
error.  This  is  the  clear  result  of  the 
modern  English  decisions,  in  which  the 
law  concerning  writs  of  prohibition  has 
been  more  fully  discussed  and  explained 
than  in  the  older  authorities."  But  in 
that  case  it  was  held  that  the  WTit  of  pro- 
hibition did  not  lie  to  the  action  of  the 
Secretary  of  the  Navy  convening  a  court- 
martial,  nor  to  a  court-martial  to  correct 
mistakes  in  the  decision  of  questions  of 
law  and  fact  within  its  jurisdiction, 

Eespecting  the  writ  of  prohibition  and 
the  practice  tender  it.  Mayo  v.  James,  12 
Gratt.  17;  Ellyson,  In  re,  20  Gratt.  10  # 
(1870),  where  a  writ  of  prohibition  is  dis- 
tinguished from  a  writ  of  error  ;  Culpeper 
Co,  Sup,  V.  Gorrell,  20  Gratt,  484 ;  3 
Black.  Com.  112  ;  8  Bac.  Abr.  206,  title, 
Prohibition;  7  Com.  Dig.  135,  same  title  ; 
Home  V.  Earl  Camden,  2  H.  Bl,  533  ; 
Gould  V.  Gapper,  5  East,  345  ;  1  Saund. 
136,  and  notes  j  Williams,  In  re,  4  Ark, 


§  932  REMEDY  BY   INDICTMENT.  1133 

Remedy  by  Indictment. 

§  931  (745).  In  England.  —  It  is  a  clear  principle  of  the  English 
lavj  that  all  corporations,  rminicipal  as  well  as  private,  which  owe 
duties  to  the  public,  are  liable  to  indictment  for  malfeasance  as  well 
as  nonfeasance  in  respect  to  such  duties.  The  duty,  however,  must 
be  one  which  is  devolved  on  the  corporation  by  prescription  or  by 
statute;  it  must  be  a  duty  or  obligation  of  a  public  nature,  and 
one,  it  is  supposed  by  the  author,  mandatory  in  its  nature,  and  not 
discretionary.  This  method  of  redress  on  the  part  of  the  public 
against  municipal  corporations  is  most  frequently  resorted  to  for 
their  failure  to  maintain  and  repair  bridges  or  highways,  in  compli- 
ance with  a  prescriptive  duty  or  statutory  requirement ;  but  the 
principle  is  general  in  its  character  within  the  limits  above  stated.^ 

§  932  (746).  In  this  Country,  —  In  this  country  the  same  prin- 
ciples have  been  recognized,  and  corporations  are  generally  regarded 
as  indictable  for  misfeasance,  as  well  as  nonfeasance,  respecting 
duties  of  a  public  nature  plainly  enjoined  by  the  legislature  for  the 
benefit  of  the  public.  The  modem  view  is  to  assimilate  corporations, 
as  to  their  duties  and  responsibilities,  so  far  as  possible,  to  individ- 
uals. It  is  admitted  that  they  cannot  be  indicted  for  felonies,  but 
it  is  clear  that  they  may  be  indicted  for  acts  done  to  the  injury  and 
annoyance  of  the  public,  and  which  amount  to  a  nuisance.^ 

537,  and  note,  giving  forms  used  in  the         Appearance    is    enforced    by   distress, 

proceeding  ;  Arnold  r.   Shields,    5   Dana  Eegina  r.    Birmingham  &  Gl.  Ry.  Co.,  3 

(Ky.),  18  ;  Claj-ton  r.  Heidelberg,  9  Sm,  Q.   B.   223.     And,  upon  conviction,  the 

&  M.   (17  Miss.)  623  (1848),  where  the  corporation  may  be  fined.     lb.     Upon  an 

office  of  the  writ  is  discussed.     Under  the  indictment  against  a  town  for  not  making 

Constitution  of  South  Carolina  the   Su-  or  repairing  a  highway,  the  town  cannot 

preme  Court  of  that  State  has  no  jurisdic-  object  that  the  record  of  the  laying  out 

tion  of  an  original  application  for  a  writ  of  the  road  shows  that  one  of  the  land- 

of  prohibition  to  prevent  a  municipal  cor-  oumers,  over  whose  land  the  road  was  laid, 

poration  from  issuing  licenses.    State  v,  teas  not  notified.     Such  an  objection  should 

Columbia,  16  S.  C.  412,  be  made  before  the  road  was  finally  estab- 

1  Lyme  Regis  v.  Henley,  3  B.  &  Ad.  lished.     State  v.  Raymond,  27  N.  H.  388 

77 ;  s.  c.  2  Clark  &  Fin.  331 ;  Call.  Sewers,  (1853).     Xotics,  ante,  sec.  606. 
116,  117;  Eegina  v.  Gt.  X.  of  E.  Ry.  Co.,  »  Commonwealth  v.  Xew  Bedford  Br, 

9  Q.  B,  315  ;  Bex  v.  Stratford-upon-Avon  Prop.,  2  Gray  (Mass.),  339,  and  cases  cited ; 

Bor.,    14  East,   348  ;  Grant  Corp,    283  ;  Commonwealth  r,  Yt.  k  Mass.  R.  R.  Corj.. 

Rag.  V.  Birmingham  &  Gl.  Ry.  Co.,  9  Car.  4  Gray,  22  (1855)  ;  Sussex  Co.  Freeh,  r. 

&  P.  469  ;  Rex  v.  Oxfordshire,  16   East,  Strader,    18  X.    J.  L.   108.     Approved  : 

223 ;  1  Kyd,  225,  226  ;  6  Maule  &  S.  365,  Cooley  v.  Essex  Co.  Freeh.,  27  N.  J,  L. 

note  ;  ante,   sec.  237,  note  ;  sec.  642,  and  415  ;  State  v.  Morris  &  E.  R.  R.  Co.,  23 

notes.     See  R^na  r.  Xott,  4  Q.  B,  773  ;  N,  J.  L.  360  ;  St-ite  v.  Hudson  County, 

Add.  on  Torts  (.\m.  ed.),  274,  275,  889.  30  X,  J.  L.  137  (1862),  cited  infra;  Stat© 

Other  mode  of  enforcing  such  duties,  see  v.   Vt.    Cent.    R.    R.  Co.,   27   Vt,   103  ; 

chapter  on  Mandamus,  ante.  Phillips  v.  Commonwealth,  44  Pa.  St.  197j 
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§  933  (747).  Neglect  of  Duty  in  Respect  of  repair  of  Streets,  &c.  — 
In  Tennessee  a  municipal  corporation  is  considered  liable,  upon  the 
general  principles  of  the  common  law,  to  indictment  for  neglecting  its 
duty  to  keep  its  streets  in  reasonable  repair,  and  it  is  no  defence  that  the 
street  is  little  used  and  is  in  a  remote  part  of  the  town.^  And  the 
mayor  and  aldermen  may  also  be  personally  indicted  for  like  neg- 
lect of  duty.'^  So  in  the  same  State  it  is  held,  upon  the  general 
principles  of  the  law,  that  if  a  municipal  corporation  has  power  by 
its  charter  to  pass  such  ordinances  as  may  be  necessary  "  to  preserve 
the  health  of  the  town,  and  to  prevent  and  remove  nuisances,"  it  is 
its  positive  duty  to  exercise  this  power,  and  that  for  a  neglect  of  this 
public  duty  it  or  its  officers  are  liable  to  an  indictment.  An  indict- 
ment against  the  mayor  and  aldermen  was  accordingly  sustained  for 


Saukville  v.  State,  69  Wis.  178  ;  Mc- 
Crowell  V.  Bristol,  5  Lea  (Tenn.),  685; 
State  V.  Portland,  74  Me,  268  (an  indict- 
ment for  so  constructing  a  sewer  that  tlie 
outfall  created  a  public  nuisance  sustained) ; 
Eed  field  on  Railways,  chap.  xxix.  ;  Mora- 
wetz  Corp.  (2d  ed.),  sees.  732,  733.  It  is 
held  in  Massachusetts  that  a  railroad  con- 
structed over  a  public  highway  in  such  a 
manner  as  to  obstruct  the  public  travel  is 
liable  to  indictment,  this  being  a  proper 
mode  of  redress  for  the  public.  Common- 
wealth V.  Nashua  &  L.  R.  R.  Corp.,  2 
Gray  (Mass),  54  (1854)  ;  Cambridge  v. 
Charlestown  R.  R.  Co.,  7  Met.  (Mass.)  70. 
See  Louisville  &  N.  E.  R.  Co.  v.  State,  3 
Head  (Tenn.),  523. 

Twenty  years'  acquiescence,  on  the  part 
of  a  town,  in  the  doings  of  their  selectmen 
in  the  laying  out  of  a  highway  and  the 
making  of  repairs  during  that  period, 
estops  the  town  when  indicted  from  deny- 
ing that  the  road  was  legally  laid  out. 
State  V.  Boscawen,  32  N.  H.  331  (1855). 
See  ante,  chapter  on  Dedication,  sees.  637, 
642. 

1  Chattanooga  v.  State,  5  Sneed,  578 
(1858)  ;  State  v.  Barksdale,  5  Humph. 
154  ;  State  v.  Murfreesboro,  11  Humph. 
217,  where  form  of  indictment  is  given; 
Louisville  &  N.  E.  R.  Co.  v.  State,  3 
Head,  523  ;  i)ost,  chap,  xxiii.,  as  to  repairs 
of  streets. 

3  Hill  V.  State,  4  Sneed,  443  (1857). 

And  in  Pennsylvania  an  indictment  lies 
as  at  common  law  against  public  officers 
for  neglect  of  public  duties  ;  and  the  prin- 
ciple was  extended  to  a  contractor  for  tha 


repair  of  roads.  Phillips  v.  Common- 
wealth, 44  Pa.  St.  197. 

Authorities  relating  to  indictments 
against  public  officers,  see  chapter  on  Cor- 
porate Officers,  ante,  chap.  ix.  sec.  237, 
note.  The  Supreme  Court  of  Illinois  has 
decided  that  an  alderman  was  indictable 
as  at  common  law  for  a  proposal  made  by 
hiin.self  to  receive  a  bribe  to  influence  his 
official  action.  Walsh  v.  People,  65  111.  58 
(1873)  ;  s.  c.  5  Chicago  Legal  News,  541. 

Requisites  of  indictment  against  official 
or  corporate  body  for  non-repair  of  streets. 
State  V.  Halifax  Comm'rs,  4  Dev.  L. 
(N.  C.)  345  ;  ante,  chap.  ix.  sec.  237,  note. 
Facts  which  will  sustain  an  indictment. 
Davis  i;.  Bangor,  42  Me.  522  ;  Howard  v, 
Bridgewater,  16  Pick.  (Mass.)  189. 

An  indictment  under  statute  of  Ala^ 
hama  which  charges  that  defendants,  "  al- 
dermen and  corporate  officers  of  the  town 
of  G.,  failed  and  refused,  as  officers  and 
supervisors  of  the  public  streets  and  high- 
\\fays  in  said  town,  to  perform  their  duties 
as  said  corporate  officers  of  all  the  public 
streets,"  is  fatally  defective  on  demuiTcr  ; 
1st,  because  it  does  not  state  that  the  said 
town  of  G.  is  incorporated  under  the  laws 
of  the  State  ;  2d,  because  it  does  not  state 
that  the  inhabitants  of  said  town  are  ex- 
empted from  working  on  public  roads  ; 
3d,  because  it  does  not  state  that  any  of 
the  streets  of  said  town  were  out  of 
repair,  and  so  remained  for  more  than  ten 
days  at  any  one  time,  without  reasonable 
excuse.  Nowlin  v.  State,  49  Ala.  41 
(1873). 


§934 


REMEDY  BY  INDICTMENT. 


1135 


'permitting  a  slaughter-house  to  be  kept  upon  the  private  property  of 
a  citizen  of  the  town,  to  the  annoyance  of  the  inhabitants  and  the 
endangering  of  the  public  health,  the  court  remarking  that  "  an  indict- 
ment against  the  corporation  is  the  proper  mode  of  redress  by  the 
public  for  a  grievance  of  this  nature."^  So,  also,  in  Kentucky  a 
municipal  corporation  is  indictable  as  at  common  law  for  s^iffering 
its  streets  to  become  and  remain  out  of  repair.^  In  Vermont  a  town 
is  liable  to  an  indictment  as  at  common  law  for  not  erecting  a  bridge 
pursuant  to  an  order  from  a  competent  tribunal.^  In  Maine,  towns 
charged  with  the  maintenance  of  jJ^Mic  highways  are  by  statute  in- 
dictable for  failing  to  discharge  their  duty  in  this  respect ;  and  the 
general  principle  is  asserted  in  such  cases,  that  where  the  town  is 
civilly  liable  in  damages  it  may  be  indicted.* 

§   934   (748).    Repair  of  Bridges  ;   Omission    of   Duty.  —  On  the 
ground  that  the  legislation,  both  colonial  and  State,  had  imposed  the 


1  State  V.  ShelbyvlUe,  4  Sneed  (Tenn.), 
176  (1856)  ;  Hill  v.  State,  lb.  443  ;  Mc- 
Crowell  V.  Bristol,  5  Lea  (Tenn.),  685. 
But  in  Venmont  it  has  been  held  that  a 
town  is  not  indictable  for  not  removing 
nuisances  ;  as,  for  example,  a  stagnant  and 
noxious  pool  of  water  beside  a  street,  not 
created  by  it  or  its  agents.  State  v.  Bur- 
lington, 36  Vt.  521  (1864).  Whether  a 
municipal  corporation  is  liable  to  indict- 
ment for  keeping  and  maintaining  a  ^'cala- 
boose," if  it  is  so  situated  or  managed  as 
to  become  a  nuisance,  q^uere.  Paris  r. 
People,  27  111.  74. 

2  Commonwealth  r.  Hopkinsville,  7  B. 
Mon.  (Ky.)  38  (1846)  ;  Hamar  v.  Coving- 
ton, 3  Met.  (Ky.)  494  (IS61),  per  Peters,  J. 

»  State  p.  Whittingham,  7  Vt.  390 
(1835). 

*  Per  Weston,  C.  J.,  State  v.  Gt.  Works 
Milling  &  M.  Co.,  20  Me.  41  (1841); 
Davis  r.  Bangor,  42  Me.  522  (1856)  ;  State 
V.  Gorham,  37  Me.  451  (1854),  where  a 
town  was  held  indictable  for  neglecting  to 
keep  in  repairs  a  bridge  and  abutments 
erected  by  a  railroad  company  over  a  rail- 
road where  it  crosses  the  public  highway. 
The  primary  liability  under  the  statute,  as 
respects  the  public,  was  considered  as 
resting  upon  the  town  rather  than  upon 
the  railroad  company  ;  the  latter,  however, 
would  be  liable  to  the  town,  which  could 
eoforcesuch  liability  by  mandamus,  to  com- 


pel the  railroad  companies  to  keep  snch 
bridges  as  the  law  reiiuires  them  to  main- 
tain in  repair;  and  see  State  v.  Portland, 
74  Me.  268,  noted  ante,  sec.  932,  note. 
See  Cambridge  r.  Charlestowu  R.  R.  Co., 
7  Met.  (Mass.)  70;  Reg.  v.  Birmingham 
&  01.  Ry.  Co.,  9  Car.  &  P.  469.  Manda- 
mus  lies  to  compel  a  railroad  company  to 
restore  the  highway.  People  v.  Dutchess 
&  C.  R.  R.  Co.,  58  N.  Y.  152  (1874)  ; 
Indianapolis  &  Cine.  R.  R.  Co.  v.  Law- 
renceburg,  37  Ind.  489.  Remedy  by  indict- 
ment.  Rex  v.  Oxfordshire,  16  East,  223  ; 
Pittsburg,  V.  &  C.  Ry.  Co.  v.  Common- 
wealth, 101  Pa.  St.  192  ;  Louisville  &  N. 
R.  R.  Co.  V.  State,  3  Head  (Tenn. ),  523. 
Or,  if  money  be  expended  by  the  town  in 
necessary  repairs,  by  an  action  on  the  case. 
Further,  as  to  liability  of  towns  for  defects 
in  railroad  bridges  erected  on  a  public 
highway,  see  Sawyer  v.  Northfield,  7  Cush. 
(Mass.)  490,  where  under  the  statute  of 
Massachusetts,  a  different  conclusion  was 
reached.  Under  the  statute  of  the  latter 
State,  the  liability  of  the  town  is  qualified, 
and  does  not  exist  where  the  turnpike  or 
bridge  or  railroad  company  is  bound  by 
law  or  charter  to  keep  the  roads  and  bridges 
built  by  them  in  repair,  in  which  case 
they,  and  not  the  towns,  are  liable  for 
neglect  of  this  duty.  See,  further,  ante, 
sec.  707,  and  note  ;  post,  chap,  xxiii.  see. 
1037  ;  2  Thomps.  Neg.  805. 
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duty  of  repairing  bridges  on  the  township,  and  had  never  recognized 
the  common-law  principle  of  holding  the  inhabitants  of  counties  re- 
sponsible for  repairs,  the  Supreme  Court  of  New  Jersey  holds  that 
the  inhabitants  of  counties  in  that  State  are  not  indictable  for  not  re- 
pairing bridges  over  rivers ;  nor  at  common  law  were  they  so  in- 
dictable for  not  repairing  bridges  over  canals.  The  court  enters  a 
caveat  against  "  acquiescing  in  the  dicta  in  the  books,"  asserting  a 
doctrine  which  would  make  the  inhabitants  of  townships  or  the 
board  of  freeholders  indictable  for  the  non-repair  of  bridges.^ 
Under  a  statute  investing  the  county  commissioners  "  with  a  general 
superintendence  over  the  public  roads,"  prescribing  their  duties  and 
the  manner  of  raising  means,  and  also  providing  for  the  indict- 
ment of  the  commissioners  for  "  palpable  omission  of  duty,"  no  pros- 
ecution can,  in  the  opinion  of  the  Supreme  Court  of  Illinois,  be 
sustained,  unless  there  was  a  palpable  omission  of  a  duty  impera- 
tively required  by  law  in  a  matter  involving  no  discretion,  or  a  wil- 
ful and  corrupt  as  well  as  palpable  neglect  of  a  discretionary  duty ; 
mere  error  of  judgment  or  departure  from  sound  policy  not  being 
sufficient  where  the  defendants  are  vested  with  a  discretionary 
power.2 

§  934  a.  Concluding  Observations.  —  Except  the  subject  of  ordi- 
nary common-law  actions  to  enforce  by  way  of  damages  the  liabili- 
ties of  municipal  corporations  on  contracts  and  for  torts,  which  will 
be  treated  in  our  next  chapter,  we  have  in  this,  and  in  the  two  pre- 
ceding chapters  relating  to  maTidamus  and  guo  warranto,  completed 
our  survey  of  the  circle  of  remedies  in  our  jurisprudence  applicable 
to  such  corporations.  While  taken  as  a  whole  it  cannot  be  said  that 
either  the  public  or  individuals  aggrieved  are  left  without  substantial 
means  to  keep  municipalities  and  their  officers  within  their  chartered 
limits  and  powers,  and  to  compel  obedience  to  law,  the  result  of  the 
examination  strongly  impresses  our  mind  with  the  conviction  that 
the  remedies  to  effectuate  these  ends  are  unnecessarily  artificial, 
intricate,  and  uncertain.  It  is  Utopian  to  suppose  tliat  in  our  ad- 
vanced and  complex  civilization  legal  rights  are  always  simple,^  or 

^  State  V.  Hudson  County,  30  N.  J.  L.,  chap.   xx.  on  Mandamus,  sec.  836;  post, 

137  (1862).     The  opinion  in  this  case,  by  chap,  xxiii. 

Vrcdenburgh,  J.,  was  evidently  prepared         ^  "  The  rights  of  men  are  incapable  of 

with  much  care,  and  is  liighly  interesting,  [exhaustive]  definition,   but  are  not  ini- 

Ante,  sec.  708.  possible  to  be  discerned."  —  Bvrke,  Frmrh 

2  Eyman  v.  People,  6  111.  8  (neglecting  Revolution.    While  this  profound  political 

to  repair  bridge),  and  see  State  v.  Port-  thinker  had  especial  reference  to  the  nat- 

land,  74  Me.  268.     Further,  as  to  Brfdr/es,  ural  or  civil  rights  of  men,  his  observation 

see  chap.  xviiL  on  Streets,  ante,  sec.  728  ;  equally  applies  to  their  legal  rights. 
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that  by  legislative  provision  they  can  all  be  clearly  defined,  cata- 
logued, and  formulated,  in  advance ;  but  there  is  no  inherent  reason 
why  remedies  for  the  enforcement  of  rights  and  the  redress  of  wrongs 
should  not  in  all  cases  be  simple  and  easily  understood.  Owing  to 
the  accidental  and  irregular  mode  in  which  our  law  has  been 
developed,^  we  have  in  almost  every  case  to  consider :  (1)  Whether 
any  of  the  usual  common-law  actions  is  adapted  to  the  case  in  hand, 
and  adequate  to  the  ends  of  justice.  (2)  Whether  there  is  any 
special  statutory  remedy;  and  if  so,  whether  it  is  exclusive  or 
cumulative.  (3)  Whether  any  of  the  extraordinary  remedies,  as 
distinguished  from  the  ordinary  remedies  of  the  common  law,  and 
also  as  distinguished  from  equitable  remedies,  is  applicable  to  the 
case,  and  adequate.  The  boundary  between  these  extraordinary 
remedies  inter  sese,  and  between  them  and  the  ordinary  remedies  at 
law,  is  at  many  places  confused  or  obscure.  And  when  we  reach 
the  grave  question  whether  there  is  in  the  particular  instance  a 
remedy  in  equity,  we  are  driven  to  ascertain  the  general  boundary 
lines  of  the  province  of  remedial  equity,  as  distinguished,  not  only 
from  the  ordinary,  but  also  as  distinguished  from  the  extraordinary 
remedies  of  the  common  law,  —  an  inquiry  which,  while  always  im- 
portant in  our  jurisprudence  as  it  stands,  is  oftentimes  one  of 
exceeding  difficulty  and  nicety.  It  is  obvious  that  by  judicious 
legislation  remedial  procedure  could  be  greatly  simplified  and  im- 
proved. It  is  satisfactory  to  observe  the  marked  tendency  within 
the  last  fifty  years  both  of  legislatures  and  courts  to  disembarrass 
legal  proceedings  from  needless  refinements  and  technicalities ;  but 
there  are  obstacles  in  the  way  of  a  harmonious  and  complete  system 
of  remedial  procedure  which  can  only  be  removed  and  wants  which 
can  only  be  supplied  by  legislative  action. 

*  "  Our  system  of  remedial  law  resem-  difficult."  3  Black.  Com.  268.  This  is  a 
bles  an  old  Gothic  castle,  erected  in  the  true  picture ;  it  is  as  exact  as  it  is  elegant, 
days  of  chiTalry,  but  fitted  up  for  a  modem  and  none  but  a  master  could  have  pro- 
inhabitant.  The  moated  ramparts,  the  duced  it.  May  we  be  permitted  to  add 
embattled  towers,  and  the  trophied  halls  that  in  making  the  reparations  we  would 
are  magnificent  and  venerable,  but  useless,  not  destroy,  plow  under  and  build  anew, 
and  therefore  neglected.  The  inferior  but  would  make  the  approaches  in  the  ex- 
apartments,  now  accommodated  to  daily  isting  structure,  few  and  plain,  instead  of 
use,  are  cheerful  and  commodious,  though  leaving  them  numerous,  winding,  and 
their  approaches   may    be  winding   and  difficult. 
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CHAPTEE  XXIII. 

CIVIL  ACTIONS  AND  LIABILITIES. 

Actions  on  Contracts  —  Sees.  935-947. 

1.  Liability  on  Contracts  —  ultra  vires  as  a  defence  —  sec.  935. 

2.  Liability  on  implied  contracts,  generally,  sec.  938. 

3.  For  illegal  tax,  &c.,  compulsorily  collected  —  sees.  939-947. 

Actions  for  Torts  —  Sees.  948-1052. 

4.  No  liability  in  respect  to  the  exercise  of  discretionary  or  legiS' 
lative  powers  —  sec.  949. 

5.  Or  for  imyerfeet  execution  of  by-laws  —  sec.  950. 

6.  Or  for  misconstruing  extent  of  public  powers  —  sec.  953. 

7.  Or,  without  a  statute  creating  it,  for  buildings  demolished  to 
prevent  Jlre  —  sees.  955-958, 

8.  Or  for  property  destroyed  by  mohs  —  sec.  959. 

9.  Implied   liability  for  neglect  of  corporate  duty  —  sees.  961, 
980,  983,  1017-1023  h. 

10.  Distinction  in  this  respect  between  qucLsi  corporations  and 
municipal  — sees.  961-967,  1014,  1015-1023  h. 

11.  Liability  for  torts  of  officers  and  agents  —  sec.  968  ei  seq. 

12.  Not  liable   for  acts   ultra  vires  —  illustrations  —  sec.   969 
et  seq. 

13.  But  liable  for  authorized  torts  not  ultra  vires  —  sees.  971- 
973. 

14.  Respondeat  superior,  when  applicable  —  sees.  974-980. 

15.  Respondeat  superior ;  Who  are,  and  who  are  not,  corporate 
officers  — sees.  975-984. 

16.  Liability  for  neglect  of  cor'porate  duty —  sees.  961,  980-984. 

17.  Liability  in  the  capacity  of  property  owner  —  sees.  985,  986. 

18.  No  liability  for  acts  authorized  by  charter  or  statute  —  sec 
987  et  seq. 

19.  Streets.  —  May  grade   and  change  grade  of  streets  —  sees. 
989  et  seq. ;  995  a-995  c. 

20.  Streets.  —  Remedy  therefor,  if  given,  must  be   followed  — 
sec.  993. 
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21.  Streets.  —  Liability  for  unsafe  streets  and  sidewadJcs — sec. 
996  et  seq. 

22.  Defective  Highways.  —  JHew  England  statutes  and  decisions 
on  this  subject — sees.  1000-1003. 

23.  Streets.  —  General  liability  of  municipal  corporations  proper 
for  unsafe  streets  —  sees.  967,  1017-1031. 

24.  Streets.  —  Liability  of  author  of  defect  or  obstruction  —  sees. 
1032-1036. 

25.  Streets.  —  Defects  therein  caused  by  railroads  —  sec.  1037. 

26.  Streets.  —  Liability  as  respects  water-courses  and  surface  water 
—  sees.  1038-1045. 

27.  Streets.  —  Drains  and  sewers  —  liability  in  respect  to  —  sees* 
1046-1051. 


Actions  on  Express  Contracts. 

§  935  (749).  General  Liability  ex  Contractu ;  Ultra  Vires.  —  Mu- 
nicipal corporations  are  subject  to  be  sued  upon  contracts  and  in  tort. 
In  a  previous  chapter  we  have  considered  at  length  the  authority  of 
such  corporations  to  make  contracts,  the  mode  of  exercising  and  the 
effect  of  transcending  the  power.^     This  leaves  but  little  to  add  in 


^  Ante,  chap.  xiv.  on  Contracts,  sec. 
442  et  seq.  See,  also,  aiUe,  sec.  831,  note  ; 
People  V.  Batchellor,  53  N.  Y.  128  (1873)  ; 
i.  c.  Albany  Law  Journal,  120  ;  s.  c.  13 
Am.  Rsp.  480  ;  Weismer  v.  Douglas,  64 
N.  Y.  91  (1876)  ;  Winslow  v.  Peniui- 
mans  Co.  Comm'rs,  64  N.  C.  218  (1870). 

Assignability  of  execiUory  contracts  with 
municipality.  Devlin  v.  New  York,  63 
N.  Y.  8  (1875)  ;  ante,  sec  443. 

A  municipal  corporation,  in  protecting 
its  property,  in  collecting  its  debts,  and 
generally  in  transacting  business  of  a  pri- 
vate character,  may,  when  not  expressly 
prohibited,  or  when  not  otherwise  provided 
by  statute,  avail  itself  of  all  the  rights  and 
remedies  afforded  to  an  individuaL  Buf- 
falo V.  Bettinger,  76  N.  Y.  393  ;  Oliver 
V.  Worcester,  102  Mass.  489  ;  Detroit  v. 
Corey,  9  ilich.  165  ;  Augusta  v,  Leadbet- 
ter,  16  Me.  45  ;  Orleans  Co.  Sup.  v. 
Bowen,  4  Lans.  (N.  Y.)  24;  First  Nat, 
Bank  of  Charlotte  r.  Nat.  Exch.  Bank  of 
Baltimore,  92  IT.  S.  122. 

"  A  municipal  corporation,  like  an  in- 
dividual, under  the  limitations  involved  in 
its  constitution  and  organization,  may 
have  recourse  to  the  courts  of  the  coun- 


try to  enforce  rights  and  redress  wiongs. 
Ottawa  Dist,  Council  v.  Low,  6  Can.  Q. 
B.  0,  s,  546.  Thus  one  municipal  corpora- 
tion may  sue  another.  Huron  Dist.  Coun- 
cil V.  London  Dist.  Ct.,  4  Up.  Can.  Q.  B; 
302.  So,  also,  a  municipal  corporation  may 
be  sued  for  a  breach  of  contract,  and  in 
certain  cases  for  wrongful  acts  not  arising 
out  of  contract.  Thus  a  municipal  cor- 
poration may  be  sued  for  negligence  in 
the  construction  of  a  sewer,  malfeasance 
in  illegally  obstructing  a  drain  or  water- 
course, so  as  to  injure  the  owner  or  own- 
ers of  land  adjoining,  or  for  wrongfully 
diverting  a  stream  of  water  on  plaintiff's 
land.  {Post,  sees.  1038-1051.]  Farrell  v. 
London,  12  Up.  Can.  Q.  B.  343  ;  Reeves 
V.  Toronto,  21  Up.  Can.  Q,  B,  157  ;  Per- 
due V.  Chinguacousy,  25  Up.  Can.  Q.  B. 
61  ;  Rowe  v.  Rochester,  29  Up.  Can.  Q. 
B.  590  ;  Stonehouse  v.  Enniskillen,  32 
Up.  Can.  Q.  B.  562  ;  Darby  v.  Crowland, 
38  Up.  Can.  Q.  B.  338  ;  Bathurst  v.  Mac- 
pherson,  L.  R.  4  App,  Cas.  256.  To  sup- 
port an  action  against  a  municipal  corpora- 
tion of  the  nature  suggested,  although  it  is 
not  necessary  to  show  any  authority  under 
seal  to  the  person  or  persons  who,  uud^ 
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this  place  respecting  their  liability  in  actions  ex  contractu.  Upon  an 
authorized  contract  —  that  is,  upon  a  contract  within  the  scope  of 
the  chartered  powers  of  the  corporation  and  duly  made  by  the  proper 
officers  or  agents  —  they  are  liable  in  the  same  manner  and  to  the 
same  extent  as  private  corporations  or  natural  persons.  But  upon 
a  contract  which  is  ultra  vires  in  the  true  sense  of  that  expression, 
that  is,  upon  a  contract  relating  to  matters  wholly  outside  of  the 
chartered  powers  of  the  corporation,  there  is  no  liability  wpon  the 
contract ;  and  the  corporation  is  not  estopped  to  set  up  the  defence.^ 


the  supposed  instructions  of  the  corpo- 
ration, actually  did  the  wrongful  act, 
enough  must  be  shown  to  connect  the  cor- 
poration as  a  body  with  the  doing  of  the 
act.  Farrell  v.  London,  12  Up.  Can.  Q.  B. 
343  ;  Lewis  v.  Toronto,  39  Up.  Can.  Q. 
B.  343."  Harr.  Muuic.  Man.  (5th  ed.)  p. 
11.  A  department  of  the  city  government 
ef  New  York  cannot  be  sued.  Swift  v.  New 
York,  83  N.  Y.  528.     Post,  sec.  974,  note. 

A  municipal  corporation  created  by  a 
State  may,  within  the  State  which  created 
it,  be  stied  in  the  Federal  courts  by  a  citizen 
of  another  State.  No  State  statute  limit- 
ing the  jurisdiction  of  suits  against  coun- 
ties can  defeat  the  jurisdiction  given  to 
the  Federal  courts  by  the  Consitution. 
Cowles  V.  Mercer  County,  7  Wall.  118  ; 
Louisville,  C.  &  C.  R.  R.  Co.  v.  Letson, 
2  How.  (U.  S.)  497  ;  Vincents  Lincoln 
County,  30  Fed.  Rep.  749.  Federal  courts 
have  jurisdiction  over  a  suit  brought  by 
an  assignee  of  a  municipal  bond  which  is  in 
form  a  simple  acknowledgment  of  indebt- 
edness and  an  unconditional  promise  to 
pay  a  certain  sum  at  a  certain  time.  Por- 
ter V.  Janesville,  3  Fed.  Rep.  617.  No 
recovery  can  be  had  upon  municipal  bonds 
transferred  by  citizens  of  the  State  where 
the  municipality  is  situated,  to  a  citizen 
of  another  State,  for  the  sole  purpose  of 
giving  jurisdiction  to  the  courts  of  the 
United  States.  New  Providence  v.  Halsey, 
117  U.  S.  336.  So  also  of  coupons.  Farm- 
ington  V.  Pillsbury,  114  U.  S.  138.  See 
Lidex,  titles  Contracts,  Federal  Courts. 

^  Ante,  sec.  457  and  cases  cited.  Fur- 
ther, as  to  ultra  vires,  see  post,  sees.  968, 
969,  970,  also  Buffett  v.  Troy  &  B.  R.  R. 
Co.,  40  N.  Y.  168,  and  note  ;  Griggs  v. 
Foote,  4  Allen  (Mass.),  195;  Pearce  v. 
Madison  &  I.  R.  R.  Co.,  21  How.  441 
(1858)  ;  Cheeaey  V.  Brookfield,   60  Mo. 


53  (1875) ;  Moore  v.  New  York,  73  N.  Y. 
238,  approving  text.  The  subject  is  well 
examined  and  the  different  senses  in  which 
the  term  ultra  vires  is  used  is  stated  by 
Sawyer,  C.  J.,  in  the  Miners'  Ditcli  Com- 
pany V.  Zellerbach,  37  Cal.  543  (1869). 

Where  the  corporation  receives  and  re- 
tains tJie  consideration  of  an  ultra  vires 
contract,  it  may  be  liable  upon  an  implied 
assumpsit  in  respect  of  such  considera- 
tion. See  chapter  on  Contracts,  ante. 
Louisiana  v.  Wood,  5  Dillon,  122,  affirmed 
102  U.  S.  294  (1880) ;  s.  c.  12  Cent.  L. 
J.  13  ;  s.  p.  Cause  v.  Clarksville,  5  Dil- 
lon, 165  (1879)  ;  Union  Depot  Co.  v.  St. 
Louis,  76  Mo.  393  ;  Montgomery  v.  Mont- 
gomery Water  Works,  79  Ala.  233  ;  Same 
V.  Same,  77  Ala.  248,  where  a  city  was 
held  liable  for  water  received  and  used  by 
it,  under  a  contract  which  was  ultra  vires 
for  being  made  for  twenty-four  years,  when 
its  charter  gave  it  power  to  contract  for 
one  year  only.  Ante,  chapter  on  Con- 
tracts ;   infra,  sees.  938,  969. 

A  useful  article  on  ultra  vires,  or  how 
far  corporations  are  liable  for  acts  not  au- 
thorized by  their  charters,  will  be  found 
in  5  American  Law  Review  (Jan.,  1871 ), 
272,  in  the  form  of  a  note  to  the  opinion 
of  Jervis,  C.  J.,  in  the  East  Anglian  Rail- 
ways Co.  v.  the  Eastern  Counties  Ry.  Co., 
11  C.  B.  775,  21  L.  J.  (x.  s.)  C.  P.  23,  16 
Jur.  249,  selected  because  "one  of  the 
earliest  and  most  constantly  cited  of  the 
many  cases  on  the  subject,  and,  after 
being  much  criticised,  has  been  followed 
in  the  latest  English  adjudications."  Post, 
sees.  969,  973  a. 

As  to  effect  of  having  notice.  Contmct 
Corp.,  In  re  Claim  of  Ebbw  Vale  Co.,  L. 
R.  8  Eq.  C.  14  ;  5  Am.  L.  Rev.  283,  note  ; 
Estoppel.  lb.  275,  and  cases  cited  ;  Brad- 
ley V.    Ballard,   55    III  413,   420;    East 
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Kor,  as  we  have  before  stated,  is  it  bound  by  contracts  within  the 
scope  of  its  chartered  powers,  if  made  by  officers  or  agents  not 
thereunto  authorized.^ 

§  936.  Ultra  Vires  as  a  Defence.  —  When  a  corporation  is  created 
hy  public  statute  for  definite  and  limited  objects,  to  which  its  funds  are 
to  be  applied,  a  contract  which  is  entirely  unconnected  with  those 
purposes,  or  which  on  its  face  will  cause  an  illegal  or  wrongful  ap- 
plication of  its  funds  or  an  application  to  other  objects,  is  ultra  vires 
and  void.  The  question  whether  a  particular  contract  is  binding  on  a 
municipal  or  public  corporation  or  not  is  to  be  tested  by  determining 
whether,  on  the  true  construction  of  the  charter  and  the  legislation 
applicable  thereto,  it  relates  to  matters  within  the  corporate  powers 
and  duties.  When  an  act  in  its  external  aspect  is  within  the  general 
powers  of  the  corporation,  and  is  only  unauthorized  because  it  is 
done  with  a  secret,  unauthorized  intent,  the  defence  of  ultra  vires 
will  not  prevail  against  a  stranger  who,  in  good  faith,  dealt  with  it 
without  notice  of  such  intent.^  A  municipal  corporation,  as  against 
persons  who  have  acted  in  good  faith  and  parted  with  value  for  its 
benefit,  cannot,  unless  by  virtue  of  some  statutory  provision,  set  up 
mere  irregularities  in  the  exercise  of  power  conferred ;  as,  for  ex- 
ample, its  failure  to  make  publication  in  all  of  the  required  news- 
papers of  a  resolution  involving  the  expenditure  of  moneys.  Such 
failure  might  have  the  effect  to  invalidate  a  local  assessment  upon 
the  abutter,  this  being  a  matter  in  inviturn  ;  but  as  regards  a  bona 
fide  contractor  with  the  city,  who  had  expended  money  for  its  benefit 
in  respect  of  a  matter  within  the  scope  of  its  general  powers,  the 

St.  Louis  V.  East  St.   Loais  Gas  L.  k  C.  v.  Richmond,  18  Gratt.  338  (1868).    The 

Co.,   98  111.    415  ;   Broom  Commentaries  opinion  of  Joynes,  J.,  in  this  case,  treats 

Com.  Law,  568.     Legislature  within  con-  the  power  of  the   corporation   to  borrow 

stitutional    limits   may   ratify   the    ultra  money  as  one  of  its  private  and  not  public 

vires  contracts  of  a  municipal  corporation,  or  governmental  powers.      In  a  case  in 

AMe,  sees.  79,  544 ;  Index,  tit.  Curative  the  Supreme  Court  of  the  United  States, 

Acts.  where  a  town  sought  to  have  bonds  ad- 

^  Ayite,  chap.  xiv.  sees.  447,  457,  531,  judged  to  i>e  invalid,  it  was  held  that  a 

553.     The  city  council  of  a  city,  author-  previous  decree  declaring  them  valid,  en- 

ized  to  borrow  money  and  issue  its  bonds  tered   upon  the  written   con.sent   of   the 

therefor,  ordered  its  officers  to  insert  on  the  mayor  to  that  effect,  the  decree  not  being 

face  of  certain  bonds  the  consideration  ;  this  an  adjudication  of  the  question,  did  not 

the  officers  failed  to  do  ;  and  it  was  held  estop  the   town   from  denyinor  their  val- 

that  the  city  was  responsible  for  the  acts  idity.     Kelley   r.  Milan,  127  U.  S.  139, 

and  omissions  of  its  officers  in  this  respect,  affirming  s.  c.  21  Fed.  Rep.  842. 

and  was  bound  to  pay,  the  court  regard-  ^  5   j^m^    l.   Rev.    (Jan.    1871)     272, 

ing  the  directions  to  the  officers  not  as  a  which  sums  up  the  result  of  the  English 

limitation  on   their  powers,    but  in   the  cases  to  that  date    substantially   in   the 

nature  of  private  instructions.     De  Voss  language  of  the  text. 
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contract  would  not  be  ultra  vires  in  the  true  sense  of  that  term ; 
and  the  city  would  be  estopped  to  set  up  as  a  defence  its  own  irreg- 
ularities in  the  exercise  of  a  power  clearly  granted  to  it.^ 

A  distinction  which  has  often  been  overlooked,  exists  for  some 
purposes  and  to  some  extent,  between  acts  or  contracts  simply  ultra 
vires  and  those  which  are  illegal  because  made  in  violation  of  a  posi- 
tive provision  of  a  penal  statute.  Where  license  moneys  were  col- 
lected from  the  sale  of  liquors,  which  by  statute  were  to  be  paid 
into  the  common-school  fund  of  the  county,  and  the  county  treasurer 
brought  an  action  against  the  city  to  recover  the  amount  thus  col- 
lected by  the  city,  it  was  held  that  the  city,  having  collected  the 
money,  could  not  set  up  the  defence  of  illegality .'-^ 

§   937.   Statute  may  require  Presentation  or  Demand  before  Suit. 

—  In  furtherance  of  a  public  policy  to  prevent  needless  litigation,  and 
to  save  unnecessary  expenses  and  costs,  by  affording  an  opportunity 
amicably  to  adjust  all  claims  against  municipal  corporations  of  every 
nature  before  suit  is  brought,  it  is  provided  in  the  charters  of  such 
corporations  that  no  action  shall  be  maintained  upon  any  claim  or 
demand  until  the  claimant  shall  first  have  presented  his  claim  or  de- 
mand to  the  common  council  for  allowance.^  In  other  charters  it  is 
provided  that  no  action  on  a  contract,  obligation,  or  liability  shall 
be  commenced  except  within  one  year  or  other  slwrt  limitation  period 
after  the  cause  of  action  shall  have  accrued.*  These  provisions 
have  been  held  to  be  inapplicable  to  actions  for  personal  torts,^  yet 
a  similar  charter  provision  with  the  addition  of  the  word  (claim  or 

1  Moore  v.  New  York,  73  N.  Y.  238  Howell  v.  Buffalo,  15  N.  Y.  512  ;  Taylor 
(1878).  Allen,  J.,  clearly  draws  the  dis-  v.  New  York,  82  N.  Y.  10  (wherein  also 
tinction  between  a  total  want  of  power  the  right  of  a  city  to  set  off  a  debt  or 
and  mere  irregularities  in  the  exercise  of  demand  in  an  action  for  services  rendered 
powers  conferred,  lb.  "Wade  v.  Brant-  and  materials  furnished  was  upheld  by 
ford,  19  Up.  Can.  Q.  B.  207.  As  to  Folger,Ci.).  The  neglect  of  the  council 
actions  of  implied  assumpsit  where  the  to  act  upon  a  claim  within  the  time  lim- 
contract  is  ultra  vires,  see  infi-a,  sec.  938,  ited  in  the  charter  is  equivalent  to  a  rer 
and  cases  cited.  fusal  to  allow  it.     Fleming  ».  Appleton, 

2  Hastings  v.  Thome,  8  Neb.  160  ;  Her-  65  Wis.  90. 

man,  Treas.  v.  Crete,  9  Neb,  350  ;   Bui-  <  McGaffin  v.  Cohoes,  74  N.  Y.  387. 

winkle    v.    Guttenberg,     17    Wis.    585;  *  Cases,  notes  3  and  4  supra;  Nance 

White   V.    Lincoln,    5   Neb.    505  ;     s.    p.  v.   Falls  City,  16  Neb.  85.     At  common 

Oxford  Bank  v.  Wheeler,  72  N.  Y.  201  ;  law  it  is   not  necessary,   as   a  condition 

see  post,  sees.  968-970.  precedent  to  an   action  against  a  muni- 

8  Kelly  V.  Madison,  43  Wis.  688  ;  Cerro  cipal    corporation    arising    in    tort,  that 

Gordo  County  v.  Wright,  50  Iowa,    439  ;  the  claim  shall  first  be  presented  to  the 

State  V.  Stout,  7  Neb.  89  ;   State  v.  Lan-  corporation.  Green  v.  Spencer,   67  Iowa, 

caster  Co.  Bank,  8  Neb.  218  ;   s.  p.  Alden  410.     See  ante,  sec.  137,  and  cases. 
V.  Alameda  County,  43  Cal.  270  (1872)  ; 
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demand)  "  whatsoever,"  was  held  to  include  torts.^     The  failure  to 
comply  with  such  provision  constitutes  a  good  defence. 


Liability  on  Implied  Contracts. 

§  938.  Implied  Assumpsit.  —  Municipal  corporations  are  liable  to 
actions  of  implied  assumpsit.  The  principles  governing  such  liabil- 
ity have  already  been  referred  to.^  Some  additional  illustrations  of 
the  subject  may  be  here  appropriately  noticed.  Thus,  if  the  officers 
or  agents  of  a  municipal  corporation,  acting  under  ordinances  which 
are  void,  make  sales  and  deeds  of  corporate  property,  which  pass  no 
right  to  the  purchaser,  and  can  never  ripen  into  a  title,  and  receive 
the  purchase-money,  and  place  the  same  into  the  treasury  of  the  cor- 
poration, which  appropriates  the  money  to  its  oicm  tise,  by  A^rtue  of 
ordinances  or  resolutions  legally  adopted,  the  purchaser  may  recover 
back  the  purchase-money,  and,  the  sale  being  void,  he  need  not 
make  or  tender  a  reconveyance  before  bringing  his  action.*^     So  a 


*  Sheel  v.  Appleton,  49  "Wis.  125 ;  s.  c. 
3  N.  W.  Rep.  26  ;  Bradley  v.  Eau  Claire, 
56  Wis.  168.  As  to  sufficiency  of  evi- 
dence for  misfeasance,  see  Flanagan  v. 
■Wilmington,  4  Houst.  548  (1873).  On 
a  claim  against  a  city  for  damages  from 
a  defective  highway,  the  mayor  cannot 
waive  the  notice  in  writing  required  by 
the  Maine  statute  (1876),  chap.  xcviL 
Veazie  v.  Rockland,  68  Me.  511. 

2  Ante,  sees.  459-465  ;  Clark  r.  Saline 
County,  7  Neb.  516,  approving  text  ; 
Korway  Dist.  Tp.  v.  Clear  Lake  Dist.  Tp., 
11  Iowa,  506,  and  cases  cited;  Lemington 
r.  Blodgett,  37  Vt.  215 ;  Sangamon  Co. 
Sup.  V.  Springfield,  63  III  66  (1872)  ; 
Hathaway  v.  Cincinnatus,  62  X.  Y.  434 
(1875)  ;  Parsons  v.  Monmouth,  70  Me. 
262,  approving  text  and  notes ;  Nash- 
ville r.  Toney,  10  I.ea,  643  ;  Billings  v. 
Monmouth,  72  Me.  174;  Belfast  Nat. 
Bank  v.  Stockton,  72  Me.  522. 

'  The  principle  stated  in  the  text  was 
settled  after  great  consideration,  by  the 
Supreme  Court  of  California,  in  an  inter- 
esting series  of  cases  known  as  the  "  City 
Slip  Cases."  Ante,  sec.  578  ;  McCracken 
r.  San  Francisco,  16  Cal.  591  (1860)  ;  Gro- 
gan  V.  San  Francisco,  18  Cal,  590  (1861)  ; 
Pimental  v.  San  Francisco,  21  Cal.  351 
(1863),  where  Mr.  Chief  Justice  Field  re- 
.views  the  previous  cases,  and  sums  up  the 
propositions  they  establish.      See,   also, 


Satterlee  r.  San  Francisco,  23  Cal.  314 
(1863)  ;  Herzo  v.  San  Francisco,  33  CaL 
134  (1867).  In  this  last  case  the  prin- 
ciple stated  above  was  reaffirmed,  but  it 
was  held  that  the  city  would  not  be  liable 
simply  by  reason  of  the  receipt  and  re- 
tention of  the  money  by  its  officers  or 
the  treasurer  ;  that  an  appropriation  by 
the  city  is  necessary,  which  could  only  be 
by  a  valid  ordinance  ;  and  hence  where 
the  appropriation  was  by  virtue  of  an  or- 
dinance which  was  void,  because  not 
passed  as  required  by  the  charter,  the 
city  is  not  liable,  even  if  the  money  has 
been  applied  in  payment  of  its  debts. 
This  last  decision  was  participated  in  by 
part  of  the  court  only,  and  it  is  not  clear 
to  our  mind  that  it  does  not  lay  down  too 
strict  a  rule  as  to  the  necessity  of  a  valid 
ordinance  to  constitute  such  an  appropria- 
tion or  conversion  of  the  money  as  will 
make  the  city  liable  to  refund.  See  Dill 
V.  Wareham,  7  Met.  (Mass.)  438  ;  ante, 
sec.  459. 

As  to  liability  of  corsTiES  on  implied 
contract.  Alton  v.  Madison  County  (pau- 
per), 21  111.  115  (1859)  ;  Wolcott  v.  Law- 
rence  County  (denying  such  liability 
under  statute  of  Missouri),  26  Mo.  272  ; 
Aldrich  V.  Londonderry  (pauper),  5  Yt. 
441  ;  17  Yt.  79,  447  ;  Lehigh  County  v. 
Kleckner  (erecting  county  bridge),  5 
Watts  &  S.  (Pa.)    181  ;  post,  sees.  961, 
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lona  fide  purchaser  from  a  city  corporation  of  its  bonds  which  are 
apparently  valid  but  which  are  wholly  void  may,  it  has  been  held, 
recover  back  from  the  city  the  money  paid,  as  upon  a  failure  of 
consideration ;  and  in  such  case,  the  bonds  being  void,  it  was  also 
held  not  to  be  necessary  for  the  plaintifif  to  ofifer  to  return  them 
before  bringing  suit,  it  being  sufficient  to  produce  them  at  the  trial 
to  be  surrendered.^  Where  two  municipal  corporations  are  jointly 
and  equally  bound  to  keep  a  bridge  in  repair,  and  there  is  a  recov- 
ery for  a  neglect  of  this  duty  by  a  traveller  against  one  of  the  cor- 
porations, it  may  recover  contribution  from  the  other.^ 

Illegal  Taxes,  &c.,  Compulsorily  Collected. 

§  939  (751).    Actions  to   recover  back  Illegal  Taxes.  —  An  im- 
portant class  of  actions,  in  form  ex  contractu,  remains  to  be  noticed. 


963  ;  Sangamon  Co.  Sup.  v.  Springfield, 
63  111.  66  (1872);  Clark  v.  Saline  Co. 
Comm'rs,  9  Neb.  516  ;  s.  c.  21  Neb.  L.  J. 
378.  Instance  of  implied  assumpsit  on 
the  part  of  a  county,  for  the  use  of  a 
room  belonging  to  the  plaintiS",  by  the 
county  treasurer,  for  his  office,  with  the 
knowledge  and  consent  of  the  county 
commissioners.  Butler  v.  Neosho  Co. 
Comm'rs,  15  Kan.  178  (1875).  Distin- 
guished from  Neosho  Co.  Comm'rs  v. 
Stoddard  (furnishing  court-house),  13 
Kan.  207,  where  there  was  no  consent 
of  the  commissioners.  Where  an  order 
of  record  is  made  authorizing  a  person 
named  to  purchase  property  for  public 
use  at  a  specified  price,  such  person  is  not 
authorized  to  purchase  at  a  higher  price 
than  that  named,  and  cannot  recover  for 
any  excess  expended  by  him.  Jackson  v. 
Applewhite,  62  Ind.  464 ;  Moon  v.  How- 
ard Co.  Comm'rs,  97  Ind.  176. 

1  Paul  V.  Kenosha,  22  Wis.  266  (1867)  ; 
ante,  sec.  458,  note.  The  case  of  Wood  v. 
Louisiana,  5  Dillon,  122,  affirmed  102 
U.  S.  294  (1880)  (s.  c.  12  Cent.  L.  J. 
13),  holds  a  city  liable  under  the  special 
circumstances  for  the  consideration  re- 
ceived for  bonds  issued  ultra  vires,  \x\wn 
reasoning  that  in  like  cases  must  every- 
where secure  professional  approval.  The 
Supreme  Court  in  substance  said  :  Where 
a  city  ha^  authority  to  borrow  money  and 
puts  into  the  hands  of  a  broker  bonds 
which  are  invalid  by  virtue  of  misrepre- 
sentations upon  their  face,  but  which  are 


apparently  valid,  and  they  are  sold,  and 
the  proceeds  are  received  by  the  city,  the 
transaction   is  a  borrowing  of  money  by 
the   city  notwithstanding  the    purchaser 
was  ignorant  of  the  fact  that  he  was  deal- 
ing with  the  city  ;   and  he  may  disregard 
the  bonds,  and  maintain  his  action  for  the 
money  paid.     See,  also.  Cause  v.  Clarks- 
ville,  5  Dillon,    165   (1879).     Under  cir- 
cumstances  it  has  been  held  that  a  city 
was  not  liable  to  pay  money  received  and 
used    for  its   benefit  on  securities    issued 
without  authority.     Kelley  v.   Lindsey,  7 
Gray    (Mass.),    287;    Agawam   National 
Bank   v.  South    Hadley,    128   Mass.  503 
(1880);  s.   c.   21  Alb.  L.  J.  516 ;   E.  R. 
National  Bank  v.  Lowell,  109  Mass.,  214  ; 
ante,  chapter  on  Contracts,  sec.  527  et  seq., 
where  the  effect  of  constitutional  and  stat' 
utory  limitations  upon  the  amount  of  in- 
debtedness of  public  and  municipal  corpora- 
tions, as  respects  their  liability  on  implied 
as  well  as  express  contracts,  is  considered. 
The  cases  on  the  subject  of  the  implied 
liability  of  municipal  corporations  in  re- 
spect of  the  consideration  of  bonds  issued 
without  lawful  authority,  run  on  nice  lines 
of  distinction,  and  exact  a  critical  refer- 
ence in  each  instance  to  the  provisions  of 
the   Constitution   and   enabling  statutes, 
and  to  the  circumstances  under  which  and 
purposes  for  which  the  bonds  were  issued, 
and  the  uses  to  which  the  money  received 
therefor  was  applied. 

2  Armstrong  County  v.  Clarion  County, 
66  Pa.  St.  218  (1870). 
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"We  refer  to  actions  against  municipal  corporations  to  rec</cer  hack 
money  paid  to  them  for  taxes.  They  are  usually  brought  in  assumpsit 
for  money  had  and  received,  and  are  equitable  in  their  nature ;  and 
hence  they  will  not  lie,  in  the  absence  of  statutory  pro\asion,  except 
for  money  actually  paid  to  the  corporation,  and  which  it  is  against 
equity  and  good  conscience  that  it  should  retain.  If,  therefore,  a 
tax  has  been  levied  upon  the  plaintiff's  property,  and  if  that  prop- 
erty is  subject  to  the  tax,  the  amount  is  justly  and  equitably  due, 
and  cannot,  for  any  mere  irregularities  in  the  detail  or  mode  of  pro- 
ceeding, be  recovered  back.^ 

§  940.  Same  subject.  Elements  of  Liability.  —  Actions  against  a 
municipal  corporation  to  recover  back  money  upon  the  ground  of 
the  illegality  of  the  tax  or  assessment  are,  upon  principle  and  the 
weight  of  authority,  maintainable  when,  and  in  general  only  when  (it 
there  be  no  statute  enlarging  the  liability)  the  following  requi- 
sites co-exist :  1.  The  authority  to  \e\y  the  tax,  or  to  levy  it  upon 
the  property  in  question,  must  be  wholly  wanting,  or  the  tax  itself 
wholly  unauthorized,  in  which  cases  the  assessment  is  not  simply 
irregular,  but  absolutely  void.  2.  The  money  sued  for  must  have 
been  actually  received  by  the  defendant  corporation,  and  received  by  it 
for  its  own  use,  and  not  as  an  agent  or  instrument  to  assess  and  collect 
money  for  the  benefit  of  the  State,  or  other  public  corporation  or 
person.  And  3.  The  payment  by  the  plaintiff  must  have  been 
made  upon  compulsion,  as  for  example,  to  prevent  the  immediate 
seizure  of  his  goods  or  the  arrest  of  the  person,  and  not  voluntarily. 
Unless  these  conditions  concur,  paying  under  protest  will  not  with- 
out statutory  aid  give  a  right  of  recovery.  The  same  principles 
are  applicable  to  actions  for  the  recovery  back  of  money  paid  for 
illegal  license  taxes  or  fines  imposed  by  a  municipal  court.^  We  pro- 
ceed to  illustrate  these  principles  and  their  application. 

*  See  infra,  sees  940.,  941,  and  cases  266  ;  infra,  sec.  941,  and  note  ;  McKee  r. 

cited.  Anderson  Council  (mnnicipal  fine),  Rice 

2  Lincoln  v.  Worcester,  8  Cosh.  (Mass.)  L.  (S.  C.)  24  (1838)  ;  Marriott  r.  Hamp- 

65  (1851).     The  opinion  in  this  case  is  by  ton,  2  Esp.  546  ;  8.  c.  2  Smith's  Leading 

Shaw,  C.  J.,  where  the  general  subject  is  Cases,  237  ;    The  Collector  v.  Hubbard, 

fully  and  ably  examined,  and   the  prior  12  Wall.  1,  12  (1870),    Stephenson  Co. 

cases    in    Massaehiisetls    reviewed,    com-  Sup.  r.  Manny,  56  lU.  160  (1870);  Grim- 

mented  on,  and  distinguished.     If  it  can-  ley  v.  Santa  Clara  County,  68  Cal.   575 

not  be  inferred  that  the  propriety  of  such  (money  voluntarily  paid  for  illegal  license 

actions  is  to  be  doubted  in  any  case,  it  is  tax);  O'Brien  r.  Colusa  Count}-,  67  Cal. 

clearly  insisted  upon  that  they  should  be  503  ;  Foley  r.  Haverhill,  144  Mass.  352 ; 

limited  to  cases  where  the  plaintiff  brings  Winter  r.  Montgomery,  65  Ala.  403  ;  First 

himself  within  all  of  the  conditions  stated  Nat.  Bank  of  A-  v.  Americus,  68  Ga.  119. 

in  sections,  939,  940  of  the  text  Ante,  sec.  Liability  when  a  defendant  does  not  re- 
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§  941.  Same  subject.  —  Accordingly,  an  action  lies  against  a 
municipal  corporation  to  recover  the  amount  of  taxes  compulsorily 
collected  by  it  upon  an  illegal  assessment  in  respect  of  property  not 
liable  to  taxation}  So  an  unlawful  tax  for  a  local  improvement  ex- 
acted by  the  city  under  color  of  process  and  paid  to  the  city's  officers 
under  protest  may  be  recovered  with  interest.^    The  tax  or  assessment 


ceive  the  money  for  its  own  use  or  in  its 
own  right,  but  as  an  instrumentality  for 
others.  Dewey  v.  Niagara  Co.  Sup.,  62 
N.  Y.  294  (1875).  In  Howell  v.  Buffalo, 
15  N.  Y.  512  (1857),  and  Bennett  v. 
Buffalo,  17  N.  Y.  383,  actions  of  tort  were 
maintained  for  the  trespass  of  the  city  offi- 
cers of  the  corporation  in  seizing  bank-bills 
to  pay  void  assessments  upon  the  plaintiffs. 
Where  a  city  sold  its  own  propertj'  on  a 
void  assessment,  it  must  refund  the  amount 
received  at  the  sale,  and  not  double  the 
amount.  Taylor  v.  People,  66  111.  322 
(1872). 

1  Nat.  Bank  of  Chemung  v.  Elmira,  53 
N.  Y.  49  (1873);  Indianapolis  v.  McAvoy, 
86  Ind.  587. 

2  Grand  Rapids  v.  Blakely,  40  Mich. 
367.  This  was  an  action  in  assumpsit  for 
money  had  and  received  to  recover  a  sum 
of  money  alleged  to  have  been  illegally 
claimed  and  collected  by  the  city  of  Grand 
Rapids  as  a  special  tax  for  a  street  im- 
provement. The  controverted  point  re- 
lated to  the  original  validity  of  the  tax 
roll,  and  not  to  minor  incidents.  Graves, 
J.,  said  :  "  The  further  point  that,  as  the 
fund  is  not  for  city  use,  the  city  is  not 
liable,  is  untenable.  If  the  money  was 
illegally  exacted  by  the  marshal  under 
color  of  city  authority,  and  was  by  him 
paid  to  and  received  by  the  city,  the  latter 
cannot  escape  liability  by  reason  of  the 
special  object  of  the  tax.  "Where  the  party 
entitled  demands  restoration,  it  is  no  an- 
swer for  the  city  to  say  it  holds  the  fund 
for  somebody  else."  The  court  cites  Joyner 
V.  Third  Sch.  Dist.  in  Egremont,  3  Cush. 
567,  where  the  inhabitants  of  a  school 
district,  situated  within  a  town,  having 
voted  to  raise  money  to  build  a  school- 
house,  the  town  authorities  made  an  as- 
sessment, and  the  money  collected  was 
paid  over  to  the  town  tr«jasurer,  who  in 
turn  paid  it  to  a  building  committee  duly 
appointed  by  the  school  district.  The 
assessment  being  illegal  and  void,  an  in- 


habitant of  the  district,  who  had  paid  his 
proportion  of  the  tax,  was  held  to  be  en- 
titled to  recover  it  back  from  the  school  dis- 
trict. See,  also,  Tuttle  v.  Everett,  51  Miss. 
27  (1875) ;  s.  c.  24  Am.  Rep.  622  ;  Tallant 
V.  Burlington,  39  Iowa,  543  (1874);  Smith 
V.  Tecumseh  Nat,  Bank,  17  Mich.  479  ; 
Wattles  V.  Lapeer,  40  Mich.  624  (proceed- 
ings fatally  defective  on  their  face)  ;  Cal- 
loway V.  Milledgeville,  48  Ga.  309  (1873); 
Moss  V.  Cummings,  44  Mich.  359  ;  s.  c. 
22  Alb.  L.  J.  376  ;  Bank  of  Common- 
wealth V.  New  York,  43  N.  Y.  189  ; 
Stephenson  Co.  Sup.  v.  Manny,  66  111. 
160  (1870)  ;  Union  Nat.  Bank  v.  New 
York,  where  in  an  action  to  recover  the 
amount  of  a  tax  paid  by  plaintiff,  alleged 
to  have  been  illegally  assessed  upon  a  por- 
tion of  its  capital  invested  in  United  States 
stocks,  the  complaint,  after  alleging  the 
imposition  of  the  tax,  set  forth  its  confir- 
mation by  the  Supreme  Court  on  certiorari, 
and  that  after  the  rendition  of  judgment 
notice  was  served  by  the  receiver  of  taxes 
that  unless  paid  a  penalty  would  be  im- 
posed by  way  of  interest  and  a  warrant 
issued ;  that  payment  was  compulsorily 
made  under  said  judgment ;  that  defend- 
ants took  the  amount  so  paid  from  the 
receiver,  and  had  ever  since,  and  at  the 
time  of  the  commencement  of  the  action 
still  held  it ;  that  the  judgment  was  re- 
versed by  the  court  of  appeals ;  that  the  a.s- 
sessment  was  rescinded,  and  the  complaint 
also  alleged  a  demand  and  refusal.  Defend- 
ants demurred.  Judgment  was  given  for 
the  defendants  on  the  demurrer,  upon  the 
ground  that  the  payment  was  voluntary, 
and  that  the  tax  was  imposed  for  three 
separate  puposes,  i,  e.,  for  city,  county, 
and  State  taxes.  It  was  held  by  the  Court 
of  Appeals  that  the  tax  was  not  volunta- 
rily paid  (upon  authority  of  Bank  of  Com- 
monwealth V.  New  York,  43  N.  Y.  189), 
and  as  the  demurrer  admitted  tho  allega- 
tions in  the  complaint  that  defendants 
held  the  amount  illegally  collected,  they 
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must  be  illegal  or  void,  and  not  simply  irregular,  as,  for  example,  an 
irregularity  in  mode  of  assessment,  over-valuation,  &c.,  to  authorize 
its  recovery  back.^ 


§  942.  The  Payment  mnst  not  have  been  Voluntarily  Made,  but 
made  upon  Compulsion.  —  Money  paid  by  a  person  to  prevent  an  illegal 
seizure  of  his  person  or  property  by  an  officer  claiming  authority  to 
seize  the  same,  or  paid  to  liberate  his  person  or  property  from  illegal 
detention  by  such  officer,  may  be  recovered  back  in  an  action  for 
money  had  and  received,  on  the  ground  that  the  payment  was  com- 
pulsory, or  by  duress  or  extortion.  Under  this  rule,  illegal  taxes,  or 
other  public  exactions,  paid  to  prevent  such  seizure  or  remove  such 
detention,  may  be  recovered  back,  unless  otherwise  provided  by 
statute.^    This  rule  has  been  held  not  to  apply  where  a  special  assess- 


mnst  be  deemed  to  hold  it  for  the  use  of 
plaintiff,  and,  having  refused  to  pay  it 
over  on  demand,  they  were  liable.  Union 
Nat.  Bank  v.  New  York,  51  N.  Y.  638 
(1872). 

The  burden  of  prating,  in  an  action  to 
recover  back  taxes,  the  illegality  of  the 
tax  or  an  onlinance,  is  on  the  plaintiff. 
Ligonier  r.  Ackerman,  46  Ind.  552:  Doug- 
lasville  v.  Jones,  62  Ga.  423  (1879);  Sulli- 
van r.  McCammon,  51  Ind.  264  (1875). 

^  Sumner  v.  Dorchester  First  Parish,  4 
Pick.  (Mass.)  361  ;  Stetson  r.  Kempton, 
13  Mass.  272  ;  Osbom  v.  Danvers,  6  Pick. 
98  ;  Preston  v.  Boston,  12  Pick.  7 ;  Bos- 
ton Water  Power  Co.  f.  Boston,  9  Met. 
(Mass.)  199  ;  Howe  v.  Boston,  7  Cush. 
273 ;  Powers  v.  Sanford,  39  Me.  183  ; 
Wright  r.  Boston,  9  Cush.  233  ;  Lee  r. 
Tenipleton,  13  Gray,  476  ;  Emery  r. 
Lowell,  127  Mass.  138 ;  Peyser  r.  New 
Y'ork,  70  N.  Y.  497  ;  Hayfoii  v.  Belfast, 
69  Me.  63  ;  Rogers  r.  Greenbush,  58  Me. 
390  ;  Oilman  r.  Waterville,  59  Me.  491  ; 
Cook  V.  Boston  (money  paid  for  license), 
9  Allen,  393  ;  Benson  v.  Monroe,  7  Cnsh. 
(Mass.)  125  ;  First  Eccl.  Soc.  of  H.  v. 
Hartford,  38  Conn.  274  (1871).  The  va- 
lidity of  a  meeting  called  by  a  committee 
de  facto  cannot  be  inquired  into  in  an 
action  by  an  inhabitant  against  the  public 
corporation  to  recover  back  a  tax.  Wil- 
liams r.  Lunenburg  Sch.  Dist.,  21  Pick. 
(Mass.)  75  (1838);  an<€,secs.  256,  266,  276, 
763,  note,  892,  note,  as  to  acts  of  de  facto 
officers,  and  void  assessment  of  taxes.    As 


to  recovery  back  of  money  from  city  afUr 
payment  on  execution,  in  cases  where  the 
court  had,  and  also  where  it  had  not,  juris- 
diction to  render  judgment.  Gordon  r.  Bal- 
timore, 5  Gill  (Md.),  231 ;  McKeer.  Ander- 
son Council,  Rice  L.  (S.  C.)  (dne)  24 
(1838)  ;  Horn  v.  New  Lots,  83  N.  Y.  100. 
Payment  to  the  wrong  officer  will  not 
justify  the  refunding  of  taxes  paid.  Car- 
roll County  I'.  Graham,  98  Ind.  279. 
Where  a  city  failed  to  open  a  street,  and 
abandoned  the  project  after  it  had  obtained 
judgment  against  and  sold  land  charged 
with  an  assessment  therefor,  it  was  held 
that  the  owner,  after  paying  the  sum  ne- 
cessary to  redeem  it  to  the  citj*  treasurer, 
had  a  right  of  action  against  the  city  as 
for  money  had  and  received.  Valentine 
V.  St.  Paul,  34  Minn.  446.  The  rule 
stated  in  the  text  prevails  where  it  is 
sought  to  recover  back  money  paid  for  the 
purchase  of  land  sold  for  city  taxes,  on 
the  ground  of  failure  to  acquire  title. 
McWhinney  v.  Indianapolis,  98  Ind.  182. 
^  Lambom  r.  County  Comm'rs,  97  U.  8. 
181  (1877);  supra,  sec.  941,  and  cases; 
infra,  sec.  947  ;  Falls  v.  Cairo,  58  111.  403 
(1871) ;  Kan.  Pac.  R.  R.  Co.  v.  Wyandotte 
Co.  Comm'rs,  16  Kan.  587  (1876)  ;  Brad- 
ford V.  Chicago,  25  111.  411  ;  Ripley  p. 
Gelston,  9  Johns.  (N.  Y.)  201  ;  Preston  v. 
Boston,  12  Pick.  7  ;  approved,  L^nion  Pa- 
cific R.  R.  Co.  V.  Dodge  Co.  Comm'rs,  98 
IT.  S.  541  (1878),  noted  wi/ra,  sec.  947  ; 
Boston  &  S.  Glass  Co.  v.  Boston,  4  Met. 
181;    Powers   v.    Sanford    (distressj^   38 
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meut  is  paid  to  the  officer  while  having  in  his  hands  a  precept 
which  can  only  be  levied  upon  the  lands  of  the  owner ;  the  payment 
was  regarded  as  voluntary,  because  a  sale  under  the  precept  would 
not  disturb  the  owner  in  the  enjoyment  of  his  property,  and  other 
adequate  remedies  would  still  remain  to  him,  in  case  the  assessment 
was  illegal.^  But  payment  of  an  illegal  tax  upon  lands  may,  we 
think,  under  circumstances,  be  deemed  compulsory .^ 


Me.  183;  Haines  v.  Readfield  Sch.  Dist. 
(duress,  arrest)  41  Me.  246  ;  Cook  v.  Bos- 
ton, 9  Allen,  393  j  Benson  v.  Monroe,  7 
Cush.  (Mass.)  125;  per  Perkins,  J.,  in 
Jenks  V.  LimaTp.,  17  Ind.  326  (1861),  and 
cases  cited  ;  Allentown  Bor.  v.  Saeger,  20 
Pa.  St.  421  ;  Jersey  City  ads.  Riker,  38 
N.  J.  L.  225 ;  s.  c.  20  Am.  Rep.  386  ; 
Harvey  v.  Olney,  42  HI.  336  (1866).  Ap- 
proved, Princeton  v.  Vierling,  40  Md.  340 
(1872)  ;  Silliman  v.  Wing,  7  Hill  (N.  Y.), 
159 ;  Gates  v.  Hudson,  5  Eng.  L.  &  Eq. 
469,  note;  Elliott  v.  Swartwout,  10  Pet. 
137  ;  Clinton  v.  Strong,  9  Johns.  (N.  Y.) 
370 ;  Allen  v.  Burlington,  45  Vt.  202  ; 
Fellows  V.  Fayette  Sch.  Dist.,  39  Me.  559; 
Clarke  v.  Butcher,  9  Cow.  (N".  Y.)  674; 
Stewart  v.  Stewart,  6  CI.  &  Fin.  911 ;  Ege 
V.  Koontz,  8  Pa.  St.  109  ;  Miles  v.  Dun- 
can, 6  B.  &  C.  671  ;  McGehee  v.  Colum- 
bus, 69  Ga.  581  ;  Babcock  v.  Fond  du  Lac, 
58  Wis.  230;  Phelps  v.  New  York,  112 
N,  Y.  216  (1889). 

1  Falls  V.  Cairo,  58  HI.  403  (1871) ;  noted 
infra,  sec.  944,  note  ;  Kan.  Pac.  R.  R.  Co. 
V.  Wyandotte  Co.  Comm'rs,  16  Kan.  587 
(1876)  ;  Wabaunsee  Co.  Comm'rs  v.  Walk- 
er, 8  Kan.  431. 

2  Lamborn  i;.  Dickinson  Co.  Comm'rs, 
97  U.  S.  181  (1877) ;  noted  infra. 

Cases  showing  when  the  payment  is 
deemed  compulsory,  and  when  voluntary. 
Preston  v.  Boston,  12  Pick.  7  ;  infra,  sec. 
947;  Ashley  v.  Reynolds,  2  Stra.  916; 
Bank  of  N.  0.  v.  New  Orleans,  12  La.  An. 
421  ;  Louisville  v.  Zanone,  1  Met.  (Ky.) 
151 ;  Baltimore  v.  Lefferman,  4  Gill  (Md.), 
425,  432  ;  Morris  v.  Baltimore,  5  Gill 
(Md.),  248;  Walkers.  St.  Louis,  15  Mo, 
674 ;  Boston  &  S.  Glass  Co.  v.  Boston,  4 
Met.  (Mass.)  181,  188  ;  Cahaba  T.  Coun- 
cil  V.  Burnett,  34  Ala.  400  (1859),  and 
cases  cited  ;  Philadelphia  v.  Cooke,  30  Pa. 
St.  56  ;  Allentown  Bor.  v.  Saeger,  20  Pa. 
St.  421 ;  Phillips  v.  Jefferson  Co.  Comm'rs, 


5  Kan.  412  ;  Robinson  v,  Charleston,  2 
Rich.  (S.  C.)  317;  Shoemaker,  Aud.,  v. 
Grant  Co.  Comm'rs,  36  Ind.  175 ;  Coulson 
V.  Portland,  Deady,  481 ;  Dew  v.  Parson.s, 
2  B.  &  Aid.  662  ;  s.  c.  18  Eug.  Com.  L. 
87;  Colwell  v.  Peden,  3  Watts  (Pa.),  327, 
328 ;  La  Salle  County  v.  Simons,  10  HI. 
513;  Elliott  v.  Swartwout,  10  Pet.  (U.  S.) 
137,  150 ;  Clarke  v.  Dutcher,  9  Cow. 
(N.  Y.)  674;  Leonard  v.  Canton  (license), 
35  Miss.  189  (1868);  Harvey  v.  Olney,  42 
111.  336  (1866).  Text  approved,  Prince- 
ton V.  Vierling,  40  Ind.  340  (1872) ;  Bel- 
linger V.  Gray,  51  N.  Y.  610  (1873); 
Detroit  v.  Martin,  34  Mich.  170  (1876)  ; 
s.  c.  22  Am.  Rep.  512,  and  note  and  cases 
cited ;  Lyon  v.  Receiver  of  Taxes,  52 
Mich.  271  ;  Galveston  City  Co.  v.  Gal- 
veston, 56  Tex.  486  ;  Shaw  v.  Allegheny, 
115  Pa.  St.  46  ;  Harrison  v.  Milwaukee, 
49  Wis.  247  ;  Muscatine  v.  Keokuk  N.  L. 
Packet  Co.,  45  Iowa,  185  (1876)  ;  Elston 
V.  Chicago  (special  assessment),  40  111.  514 
(1866)  ;  Cook  v.  Boston  (license),  9  Allen, 
393  ;  Meylert's  Ex.  v.  Sullivan  County,  19 
Pa.  St.  181. 

As  to  right  to  recover  back  taxes  paid 
to  avoid  a  sale  of  lands  for  taxes,  the 
United  States  Supreme  Court,  in  deciding 
a  case  from  Kansas,  says:  "It  has  un- 
doubtedly been  held  (though  perhaj)s  not 
directly  adjudged)  that  &  payment  of  ille- 
gal taxes  on  lands  to  avoid  or  remove  a  cloud 
upon  the  title,  arising  from  a  tax  sale,  is  a 
compulsory  payment.  The  ca.se  of  Stephan, 
Treas.,  v.  Daniels,  27  Ohio  St.  527,  is  of 
this  character  ;  though,  in  that  case,  the 
plaintiff  relied  on  the  provisions  of  a  local 
statute  ;  and  besides  this,  a  legal  tax  was 
combined  with  an  illegal  assessment ;  and 
perhaps  a  sale  would  have  conferred  a 
valid  title  upon  the  purchaser.  Where 
such  would  be  the  effect  of  a  tax  sale,  we 
cannot  doubt  that  a  payment  of  the  tax, 
made  to  prevent  it,  should  be  regarded 
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§  943.  Compulsion  defined.  —  The  coercion  or  duress  which  "will 
render  a  payment  of  taxes  involuntary  must  in  general  consist  of 
some  actual  or  threatened  exercise  of  power  possessed,  or  believed  to 


as  compulsory  and  not  voluntary.  The 
threatened  divestiture  of  a  man's  title  to 
land  is  certainly  as  stringent  a  duress  as 
the  threatened  seizure  of  his  goods,  and  if 
imminent,  and  he  has  no  other  adequate 
remedy  to  prevent  it,  justice  requires  that 
he  should  be  permitted  to  pay  the  tax,  and 
test  its  legality  by  an  action  to  recover 
back  the  money.  But  as,  in  general,  an 
illegal  tax  cannot  furnish  the  basis  of  a 
legal  sale,  the  case  supposed  cannot  often 
arise.  If  the  legality  of  the  tax  is  merely 
doubtful,  and  the  validity  of  the  sale  would 
depend  on  its  legality,  according  to  the 
law  of  Kansas,  the  party,  if  he  chooses  to 
waive  the  other  remedies  given  him  by  law 
to  test  the  validity  of  the  tax,  must  take 
his  risk,  either  voluntarily  to  pay  the  tax 
and  thus  avoid  the  question,  or  to  let  his 
land  be  sold  at  the  hazard  of  losing  it  if 
the  tax  should  be  sustained.  HaWng  a 
knowledge  of  all  the  facts,  it  is  held  that 
he  must  be  presumed  to  know  the  law, 
and,  in  the  absence  of  any  fraud  or  better 
knowledge  on  the  part  of  the  officer  re- 
ceiving payment,  he  cannot  recover  back 
money  paid  under  such  mistake. "  Lam- 
born  V.  Dickinson  Co.  Comm'rs,  97  U.  S. 
181. 

The  adjudged  rule  in  New  York,  which 
is  placed  on  the  general  principle  of  the 
right  to  equitable  relief  against  mistake, 
is,  that  where  lands  are  covered  by  an  as- 
sessment that  is  valid  on  its  face  and  is  an 
apparent  lien  on  lands,  but  which  assess- 
ment is,  by  reason  of  matters  not  of  record, 
illegal  and  void,  and  the  owner  has  com- 
pulsorily  paid  the  assessment  in  ignorance 
of  the  facts,  he  may,  on  discover}'  thereof, 
maintain  an  action  to  set  aside  the  assess- 
ment and  to  recover  back  the  money  so 
paid  ;  and  if,  in  such  case,  the  assessment 
is  void  for  want  of  jurisdiction  (as,  for  ex- 
ample, want  of  a  jurisdictional  petition  for 
the  improvement),  he  may,  under  such 
circumstances,  where  the  payment  was  not 
voluntarily  made,  recover  back  the  amount 
without  first  setting  a.side  the  assessment. 
Diefenthaler  v.  New  York,  111  N.  Y.  331 
(1888),  and  cases  cited ;  Jex  r.  Same,  lb. 
VOL.  n.  —  32 


339.  Six  years*  limitation  held  applicable. 
lb.  Where  an  ordinance  directing  a  local 
improvement  is  void  on  its  face,  payment 
without  compulsion  of  an  assessment  there- 
under, being  a  pure  mistake  of  law,  the  sum 
paid  cannot  be  recovered  back.  Phelps  v. 
New  York,  112  N.  Y.  216  (1889). 

Under  protest.  Merely  paying  under 
protest  does  not  make  the  payment  a  com- 
pidsory  one.  Lee  r.  Templeton,  13  Gray 
(Mass.),  476;  ante,  sec.  112,  note  ;  infra, 
947,  and  note. 

As  to  payment  under  protest;  effect 
of  these  words.  Baker  v.  Cincinnati,  11 
Ohio  St.  534  (1860) ;  Jenks  v.  Uma  Tp., 
17  lud.  326  (1861)  ;  Taylor  w.  Phila.  Bd. 
of  Health,  31  Pa.  St.  73  ;  Valpey  v.  Man- 
ley,  1  C.  B.  592 ;  Parker  v.  Gt.  Western 
Ry.  Co.,  7  M.  &  G.  253  ;  Boston  k  S. 
Glass  Co.  V.  Boston,  4  Met.  181  ;  Union 
Pac.  R.  R.  Co.  r.  Dodge  Co.  Comm'rs,  98 
U.  S.  541  (1878),  noted  infra,  sec.  947  ; 
Allentown  Bor.  v.  Saeger,  20  Pa.  St  421  ; 
Cook  V.  Boston,  9  Allen,  393  ;  Galveston 
City  Co.  V.  Galveston,  56  Tex.  486.  Pay- 
ment under  protest  to  an  officer  who  has 
a  warrant  for  collecting  taxes  and  who 
threatens  a  levy  and  sale  of  the  property 
is  not  a  voluntary  payment.  Ruggles  v. 
Fond  du  Lac,  53  Wis.  436.  An  assess- 
ment was  made  under  a  law  afterward 
declared  unconstitutional,  and  was  paid 
under  protest  and  to  prevent  a  threatened 
sale;  it  was  held  that  since  the  sale  would 
not  have  constituted  any  cloud  on  the 
title,  the  payment  was  voluntary  and 
could  not  be  recovered  back.  Detroit  v. 
Martin,  34  Mich.  170  (1876) ;  s.  c.  22 
Am.  Rep.  512,  and  note;  Ligonier  v.  Ack- 
erraan,  46  Ind.  552  (1874) ;  Giimp.  Weis- 
senberg  Sch.  Dist.,  57  Pa.  St.  433  (1868); 
Kan.  Pac.  Ry.  Co.  v.  Wyandotte  Co. 
Comm'rs,  16  Kan.  597  (1876) ;  infra,  sec. 
944.  In  loica  it  is  held  that  taxes  ille- 
gally exacted,  paid  under  protest,  the  fact 
being  endorsed  by  the  treasurer  upon  the 
receipt,  may  be  recovered,  though  there 
was  no  compulsion  used.  Thomas  i'.  Bur- 
lington, 69  Iowa,  140  ;  Winzer  v.  Burling- 
ton, 68  Iowa,  279. 


1150 


MUNICIPAL   CORPORATIONS. 


§944 


be  possessed,  by  the  party  exacting  or  receiving  the  payment,  over 
the  person  or  property  of  another,  from  which  the  latter  has  no  other 
means  or  reasonable  means  of  immediate  relief  except  by  making 
payment.^ 

§  944.  Voluntary  Payment ;  Mistake  of  Law.  —  Money  voluntarily 
paid  to  a  corporation  under  a  claim  of  right,  without  fraud  or  impo- 
sition, for  an  illegal  tax,  license,  or  fine,  cannot  without  statutory  aid 
—  there  being  no  coercion,  no  ignorance  or  mistake  of  facts,  but  only 
ignorance  or  mistake  of  the  law  —  be  recovered  back  from  the  cor- 
poration, either  at  law  or  in  equity,  even  though  such  tax,  license 
fee,  or  fine  could  not  have  been  legally  demanded  and  enforced.^ 


Legalization  of  the  illegal  tax  by  the 
legislature  before  it  is  recovered  back  will 
defeat  the  action.  Grim  v.  Weisseuberg 
Sch.  Dist.,  57  Pa,  St.  433  (1868)  ;  ante, 
chaps,  iv. ,  xix. ,  as  to  extent  of  legislative 
power.     Index,  tit.  Curative  Acts. 

Enjoining  collection  of  illegal  taxes. 
See,  ante,  sees.  923,  924  ;  Coulson  v. 
Portland,  Deady,  481. 

1  Radich  v.  Hutchins,  95  U.  S.  210  ; 
infra,  sec.  947  ;  Baltimore  v.  Lefferman, 
4  Gill  (Md.),  425  ;  Brumagini  v.  Tilling- 
hast,  18  Cal.  265  ;  Mays  v.  Cincinnati,  1 
Ohio  St.  268  ;  Westlake  v.  St.  Louis,  77 
Mo.  47  (payment  of  a  water  license  under 
threat  of  turning  off  the  water  held  compul- 
sory) ;  First  Nat.  Bank  of  A.  v.  Americas, 
68  Ga.  119.  In  Mississippi  if  the  tax  is 
wholly  unauthorized  by  law  and  void,  and 
is  paid  to  one  having  formal  authority  to 
collect  it,  the  payment  is  treated  as  invol- 
untary. Tuttle  V.  Everett,  51  Miss.  27 
(1875) ;  s.  c.  24  Am.  Rep.  622. 

2  Ante,  sees.  942,  943,  and  cases ;  Robin- 
son V.  Charleston  Council,  2  Rich.  (S.  C.) 
Law,  317  (1846)  ;  Smith  v.  Hutchinson, 
8  Rich.  (S.  C.)  Law,  260  (1855);  Elston 
V.  Chicago  (void  special  assessment),  40 
111.  514  (1866) ;  Welch  v.  Marion,  48  Ala. 
291  ;  Churchman  v.  Indianapolis,  110  Ind. 
259  ;  Bailey  v.  Paulina,  69  Iowa,  463 ; 
Savannah  v.  Feeley,  66  Ga.  31. 

In  a  case  in  Massachusetts  it  appeared 
that  by  resolutions  of  the  board  of  mayor 
and  aldermen  of  the  city  of  Lowell,  passed 
March  28,  1876,  and  May  2,  1876,  the  fee 
for  a  liquor  license  of  the  first  class  was 
established  at  $200 ;  and  on  May  9,  1876, 
the  board  voted  to  grant  the  plaintiffs  a 


license  of  the  first  class.  On  May  10, 
1876,  the  plaintiffs  called  upon  the  city 
treasurer  and  made  a  tender  of  $200,  and 
demanded  of  him  a  license.  The  treasurer 
informed  him  it  would  not  be  ready  until 
the  next  day.  On  May  11,  1876,  the 
plaintiffs  again  called  on  the  treasurer, 
but  were  informed  that  since  the  aforesaid 
tender  the  said  board  had  voted  to  change 
the  fee  to  $1,000.  The  plaintiffs  there- 
upon paid  the  treasurer  $1,000,  under 
protest  in  writing,  and  received  their  li- 
cense. In  an  action  to  recover  the  excess 
($800),  it  was  held,  that  the  payment  was 
voluntary  and  could  not  be  recovered. 
The  license  when  granted  is  not  a  contract 
between  the  licensee  and  the  city  or  town 
by  the  officers  of  which  it  is  granted. 
Municipal  officers,  in  acting  imder  the 
statute,  are  merely  exercising  the  jiolice 
authority  which  the  statute  gives  them  as 
public  officers.  Emery  t*.  Lowell,  127 
Mass.  138. 

The  doctrine  that  in  cases  like  those 
stated  in  the  text  there  is  no  implied  as- 
sumpsit  is  carefully  examined  and  vindi- 
cated by  Carr,  J.,  and  Tucker,  Prcs.,  in 
the  opinions  pronounced  by  them  in  Rich- 
mond V.  Judah,  5  Leigh  (Va.),  305  (1834), 
and  which  will  repay  perusal.  Same 
principle,  see,  also,  the  full  and  able 
opinion  of  Walker,  C.  J.,  in  Cahaba 
T.  Council  V.  Burnett,  34  Ala.  400  (1859), 
and  cases  cited  ;  Christy's  Adm.  v.  St. 
Louis,  20  Mo.  143  (1854)  ;  Walker  r.  St. 
Louis,  16  Mo.  563  ;  Smith  «.  Readfield, 
27  Me.  145  ;  Union  Pac.  R,  R.  Co.  v. 
Dodge  Co.  Comm'rs,  98  U.  S.  541  (1S78); 
Emery  v,  Lowell,  127  Mass.  138  :  Dickin- 
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§   945.    Principle   that  Voluntary   Payments   •writhout   Mistake    or 
Fraud  are  not  recoverable  back  is  a  general  one.  —  lu  this  connection 


son  Co.  Coram'i-s  r.  Nat.  Land  Co.,  23 
Kan.  196 ;  Kan.  Pac.  K.  R.  Co.  r.  Wyan- 
dotte Co.  Conim'rs,  16  Kan.  587  (1876)  ; 
Cook  V.  Boston,  9  Allen  (Mass.),  393; 
Muscatine  v.  Packet  Co.,  45  Iowa,  185 
(1876)  ;  Delancey,  In  re,  52  N.  Y,  80  ; 
Swift  V.  Poughk'eepsie,  37  N.  Y.  514; 
Bank  of  Commonwealth  v.  New  York,  43 
N.  Y.  184  ;  Wilkes  v.  Mayor,  21  Alb.  L.  J. 
32  ;  Moss  v.  Cummings,  44  Mich.  359  ; 
s.  c.  22  Alb.  L.  J.  376 ;  Gachet  v.  McCall, 
50  Ala.  307  (1873)  ;  Falls  v.  Caiio,  58  111. 
403  (1871)  ;  Sullivan  v.  McCammon,  51 
Ind.  264  (1875)  ;  Stephenson  Co.  Sup.  r. 
Manny,  56  111.  160  (1870). 

Money  paid  under  a  mistake  of  fact  may 
be  recovered  back,  if  the  defendant's  posi- 
tion has  not  lieen  changed  in  consequence 
thereof.  Mayer  v.  New  York,  63  N.  Y. 
455  (1875)  Mistake  of  law  not  alone 
suflBcient  ground.  Bucknall  r.  Story,  46 
Cal.  589  ;  s.  c.  13  Am.  Rep.  220. 

The  doctrine  of  non-Uability  has  been 
applied  to  the  case  of  money  paid  under  an 
unconstitutional  act  of  the  legislature  and 
ordinances  passed  in  pursuance  thereof, 
the  court  adopting  the  principle  that 
money  voluntarily  paid  under  a  mistake  of 
legal  right  cannot  be  recovered  back,  and 
that  mere  apprehension  of  an  impending 
distress  warrant  did  not  make  the  pay- 
ment a  compulsory  one  ;  Baltimore  v. 
Lefferman,  4  Gill  (Md.),  425  (1846), 
where  Martin,  J.,  adverts  to  the  leading 
authorities,  and  deduces  from  them  rules 
substantially  the  same  as  those  stated  in 
the  text,  sees.  939  et  seq.  Approved,  Morris 
V.  Baltimore,  5  Gill  (Md. ),  244;  supra, 
sec.  942,  note.  See,  also,  Gordon  v.  Bal- 
timore, lb.  231  ;  Detroit  v.  Martin,  34 
Mich.  170  (1876);  s.  c.  22  Am.  Rep.  512  ; 
8.  p.  Taylor  r.  Phila.  Bd.  of  H.,  31  Pa.  St. 
73,  holding  that  a  threat  to  use  legal 
remedies  to  collect  does  not  make  the  pay- 
ment compulsory. 

What  constitutes  C0iiTVi£OUY payment ; 
further  illustrations.  Where  a  person,  on 
his  own  motion,  goes  to  the  city  clerk  and 
pays  money  as  a  price  of  a  license,  under  an 
ordinance  afterwards  judicially  declared 
void,  the  pavment  is  voluntary,  and  not 
opon  compulsion,  although  the  ordinance 


imposed  a  fine  and  imprisonment  as  a 
penalty  for  not  obtaining  a  license  ;  hence, 
in  such  cases,  the  money  cannot  be  recovered 
back  in  an  action  against  the  corporation. 
Cahaba  T.  Council  r.  Burnett,  34  Ala.  400 
(1859)  ;  Ligonier  v.  Ackerman,  46  Ind. 
552  (1874).  Where  the  action  lies,  the 
remedy  to  recover  back  illegal  taxes  paid 
is  ordinarily  at  law  and  not  in  equity. 
Turner  r.  Althouse,  6  Neb.  54  (1877). 

In  Ohio  the  doctrine  is  judicially  assert* 
ed  that  money  will  be  deemed  to  have  been 
paid  compulsorily  not  only  where  the  pay- 
ment was  made  to  release  person  or  prop- 
erty from  detention,  but  also  in  cases 
where  the  parties  do  not  stand  on  an  equal 
footing,  and  where  the  one  party,  before 
he  would  perform  a  duty  enjoined  on  him 
by  law,  illegally  compelled  or  required  the 
other  to  pay  a  sum  of  money  to  induce  or 
secure  such  performance.  Baker  v.  Cin- 
cinnati, 11  Ohio  St.  534  (1860),  (action 
to  recover  money  paid  for  theatre  license 
"under  protest  "),  qualifying  and  explain- 
ing Mays  r.  Cincinnati,  1  Ohio  St.  268. 
This  seems  to  be  a  just  and  reasonable 
modification  or  application  of  the  general 
doctrine  as  to  what  will  constitute  a  com- 
pulsory payment.  So,  where  a  county 
court  gave  notice  that  they  would  grant  a 
certain  ferry  to  the  person  who  would 
donate  the  largest  sum  to  the  county,  and 
in  accordance  therewith,  the  then  holder 
of  the  franchise  bid  the  sum  of  $500,  in 
an  action  against  the  county  he  was  allowed 
to  recover  it  back,  on  the  ground  that  the 
county  authorities  had,  under  the  statute, 
no  right  to  impose  any  such  condition  or 
restriction  upon  the  grant.  La  Salle 
County  V.  Simmons,  10  HI.  516.  As  to 
liability  of  county  for  a  fine  paid  to  it. 
Cook  r.  Middlesex  Co.  Freeh.,  26  N.  J.  L. 
326.  So,  also,  it  has  been  decided  that  a 
payment  is  not  voluntary  if  the  collector 
has  a  warrant  by  virtue  of  which  he  may 
levy  and  sell,  and  this  is  exhibited  to  the 
person  paying  by  the  collector  ;  the  party 
in  that  State  not  being  entitled  in  such 
case  to  replevy  personal  property.  Brad- 
ford V.  Chicago,  25  111.  412  (1861). 

Money  compulsorily  paid  to  a  city  on 
a  void  assessment  for  the  purpose  of  open- 
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it  may  be  stated  that  the  principle  is  a  general  one  applicable  not 
only  to  taxes  but,  with  perhaps  not  the  same  degree  of  strictness,  to 
other  claims,  that  money  voluntarily  paid  to  a  municipal  corporation 
under  a  claim  of  right,  ther«  being  no  fraud  or  mistake  of  fad^ 
although  the  payor  is  mistaken  in  point  of  law  as  to  his  legal  lia- 
bihty,  is  not,  at  least  in  general,  recoverable  back.^     Such  is 


ing  a  street  may  be  recovered  back,  the 
right  to  such  recovery  being  especially 
clear  if  the  improvement  be  abandoned 
by  the  corporation.  Bradford  v.  Chicago, 
25  III.  412  (1861).  So,  it  seems,  that  if  in 
such  case  the  money  is  voluntarily  paid, 
it  may  be  recovered  back,  as  on  the  ground 
of  a  total  failure  of  consider  atioti,  when  the 
scheme  of  the  improvement  for  which  the 
money  was  collected  has  been  abandoned, 
or  is  unreasonably  delayed  by  the  corpo- 
rate authorities.  lb.  Godfrey  v.  Claflin, 
21  Pick.  1,  9,  13,  14,  as  to  effect  of  total 
failure  of  consideration.  The  case  of 
Bradford  v.  Chicago,  supra,  distinguished 
in  Falls  v.  Cairo,  58  111.  403  (1871),  in 
which  it  was  held  that  a  party  could 
not  recover  back  money  voluntarily  paid 
upon  a  special  assessment,  where  the  only 
mode  of  collection  was  by  a  levy  upon 
lands.  Ante,  sees.  608,  610,  942,  and 
note.  Right  of  recovery  back  where  the 
assessment  is  set  aside.  Jersey  City  v. 
O'Callaghau,  41  N.  J.  L.  349  ;  Jersey  City 
V.  Kiker,  38  N.  J.  L.  225 ;  Peyser  v.  New 
York,  70  N.  Y.  497  (1877).  Where  plain- 
tiff  sought  to  recover  of  a  city  under  an 
ordinance  refj^uiring  the  city  to  refund  taxes 
erroneously  levied,  it  was  considered  that 
the  mere  fact  that  he  saw  the  improvement 
for  which  the  tax  was  levied  being  'made 
without  protesting  against  it  would  not 
estop  him  from  denying  the  validity  of  the 
assessment,  it  not  appearing  that  he  knew 
it  was  the  intention  to  assess  adjacent 
property  for  its  cost  ;  nor  would  the  fact 
that  he  paid  the  first  instalment  of  the 
tax  without  protest  preclude  a  recovery,  a 
protest  not  being  required  by  the  terms  of 
the  ordinance.  Robinson  v.  Burlington,  50 
Iowa,  240.  See  Weber  v.  San  Francisco, 
1  Cal.  455  ;  Kellogg  v.  Ely,  15  Ohio  St. 
64,  the  cases  on  this  question  in  Herman  on 
Estoppel  and  Cooley  on  Taxation,  passim. 
Ante,  chap.  xxii.  In  Kentucky  it  is  held 
that  an  action  lies  to  recover  money  paid 
under  a  clear  and  palpable  mistake  of  law 
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or  fact,  and  when,  in  law,  honor,  or  con- 
science, it  was  not  due.  Louisville  v, 
Henning,  1  Bush  (Ky.),  381  (1866). 
What  is  such  a  mistake  ?  lb. ;  Noble  v. 
BuUis,  23  Iowa,  559  ;  Ripon  v.  Joint  Sch. 
Dist.,  17  Wis.  83.  In  Indiana  the  ques- 
tion, What  is  necessary  to  make  a  pay- 
ment of  a  license  fee  required  by  ordinance 
invalid  ?  is  discussed,  and  the  leading  au- 
thorities examined  at  length,  by  Burdick, 
J.,  in  Ligonier  v.  Ackerman,  46  Ind.  552 
(1874).  Rules  of  the  civil  law  and  provi- 
sions of  the  Louisiana  Code  on  this  sub- 
ject, which  are  not  entirely  coincident 
with  the  English  and  American  jurispru- 
dence. See  Worsley  v.  Second  Munici- 
pality, 9  Rob.  (La.)  324  (1844),  relating 
to  wharfage  illegally  collected,  and  Cath. 
Soc.  of  Rel.  &  Lit.  Ed.  v.  New  Orleans,  10 
La.  An.  73,  as  to  recovery  back  of  taxes 
assessed  upon  exempt  property  and  volun- 
tarily paid.  See,  however,  Campbell  v. 
New  Orleans,  2  La.  An.  34  ;  Factors  & 
Tr.  Ins.  Co.  v.  New  Orleans,  25  La.  An. 
454  (1873).  The  disbursement  of  money 
voluntarily  paid  for  taxes  under  an  illegal 
assessment  cannot  be  enjoined  at  the  suit 
of  the  State.  Atchison  v.  State,  34  Kan. 
379  ;  ante,  chap.  xxii. 

Remedy  where  illegal  taxes  have  reached 
State  treasury.  Shoemaker  v.  Grant  Co. 
Comm'rs,  36  Ind.  175  (1871).  See,  also, 
Cooley  on  Taxation  (2d  ed.),  804. 

1  Marriott  v.  Hampton,  2  Esp.  546  ; 
s.  c.  2  Smith  Leading  Cases,  393;  Clarke  v. 
Dutcher,  9  Cow.  ( N.  Y. )  674  ;  Mowatt  v. 
Wright,  1  Wend.  355  ;  Onondaga  Co. 
Sup.  v.  Briggs,  2  Denio  (N.  Y.),  26,  and 
cases  cited  on  p.  40. 

Mistake,  in  order  to  be  a  ground  to  re- 
cover back  taxes,  must  be  a  mistake  oi 
fact,  and  not  mere  mistake  of  law.  Lam- 
bom  V.  Dickinson  Co.  Comm'rs,  97  U.  S. 
181  ;  Hunt  v.  Rousmaniere,  1  Pet.  15 ; 
Bilbie  v.  Lumley,  2  East,  469  ;  2  Smith's 
Lead.  Cas.  398,  6th  ed.  458  ;  Marriott  v. 
Hampton,  supra.  A  voluntary  payment, 
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doubtedly  the  general  rule ;  and  it  is  not  intended  to  affirm  more 
than  that  this  rule  applies  to  municipal  corporations  the  same  as, 
under  like  circumstances,  it  would  apply  to  private  corporations  and 
individuals.  It  does  not  belong  to  this  work  to  consider  the  limi- 
tations upon  or  exceptions  to  the  general  proposition  that  pure  mis- 
takes in  law  are  not  relievable,  as  exemplified  in  the  more  recent 
equity  decisions  in  Great  Britain  and  this  country.^  Where  a  board 
of  supervisors  acting  for  a  county  have  power  "  to  examine,  settle, 
and  allow  "  all  accounts  chargeable  against  the  county,  their  allow- 
ance and  settlement  is,  as  a  rule,  binding  upon  the  county  so  as  to 
preclude  it  from  recovering  back  money  paid  pursuant  thereto.^  But 
before  payment,  the  county  may,  in  the  author's  judgment,  defend, 
notwithstanding  the  allowance,  if  not  liable  in  law.^ 

§  946.  Same  Babject.  Payment  must  be  comptilsory.  —  Where 
there  is  no  mistake  of  fact  or  fraud,  a  voluntary  payment  cannot  be 
recovered  back  on  the  mere  ground  that  the  one  party  was  under  no 
legal  obligation  to  pay,  and  the  other  had  no  right  to  receive.  Where 
a  party  would  recover  back  taxes  which  he  was  under  no  legal  obli- 


made  with  a  full  knowledge  of  all  the  facts 
aud  circumstances  of  the  case,  though  made 
under  a  mistaken  view  of  the  law,  cannot 
be  revoked,  and  the  money  so  paid  cannot 
be  recovered  back,  Clarke  v.  Butcher, 
9  Cow.  (N.  Y.)  674;  Egc  r.  Koontz, 
3  Pa.  St  109 ;  Boston  &  S.  Glass  Co.  v. 
Boston,  4  Met.  (Mass. )  187  ;  Benson  v. 
Monroe,  7  Cush.  (Mass.)  125  ;  Milnes  v. 
Duncan,  6  B.  &  C.  671  ;  Stewart  r.  Stew- 
art, 6  01.  &  Fin.  968  ;  and  see  cases  cited 
in  note  to  2  Smith's  Lead.  Cas.  403,  404, 
6th  ed.  466  ;  Marriott  v.  Hampton,  supra. 
See  on  general  subject  supra,  sees.  942, 
945,  and  notes. 

^  There  is  a  strong  tendency  in  the 
later  cases,  both  English  and  American, 
to  give  relief  where  justice  requires  it 
against  a  common  mistake  of  law,  although 
there  may  be  no  element  of  actual  fraud. 
A  principle  applicable  to  all  cases  cannot 
be  formulated.  See  on  this  subject,  1 
Speuce  Equity,  632,  633;  Bispham  Equity, 
sees.  185-188  ;  Story  Equity  Jurisp.,  sec. 
212  rt,  written  by  Judge  Redfield ;  Cooper 
V.  Phibbs,  L.  R.  2  H.  L.  149  (1867) ;  s.  c. 
below,  17  Irish  Ch.  R.  79  ;  note  lumi- 
nous judgment  of  Lord  Westhury,  draw- 
ing a  distinction  between  a  mistake  of  the 


general  law  of  the  land  and  one  relating  to 
a  matter  of  private  right,  the  latter  being 
considered  as  a  matter  of  fact  rather  than 
of  law.  Stone  v.  Godfrey,  5  De  G.  M.  & 
G.  76,  opinion  of  Lord  Justice  Turner ; 
Saxon  Life  Ass.  Co.,  In  re,  2  J.  &  H.  408, 
and  note  opinion  of  Vice  Chancellor  Wood; 
Condon,  In  re,  L.  R.  9  Ch.  App.  609 
(1874),  and  opinion  of  Lord  Justice  James, 
lb.  p.  614.  The  manner  in  which  courts 
of  equity  deal  with  mistakes  of  law  is  well 
stated,  and  the  cases  reviewed,  in  Daniell 
V.  Sinclair,  L.  R.  6  App.  Cases,  181,  190 
(1881 ).  See  Hunt  r.  Rousmanier's  Admrs., 
8  "\Mieat.  174  ;  s.  c.  1  Pet  1  ;  8.  c.  below, 
2  Mason,  342  ;  3  Mason,  294  ;  Mr.  Jus- 
tice Story's  comments.  Equity  Jurisp. , 
sees.  114,  115  ;  Snell  v.  Ins.  Co.,  98  U.  S. 
85  (1878),  opinion  oi  Harlan,  J.  ;  Mutual 
Sav.  Inst.  V.  Enstin,  46  Mo.  200,  203  ; 
Underwood  v.  Brockman,  4  Dana,  309  ; 
8.  c.  29  Am.  Decisions,  407  ;  Northrop  v. 
Graves,  19  Conn.  548. 

2  Onondaga  Co.  Sup.  v.  Briggs,  2  Denio 
(N.  Y.),  26  (1846)  ;  s.  c.  2  Hill  (N.  Y.), 
135  ;  followed,  Snelson  v.  State,  16  Ind, 
29. 

«  AnU,  sees.  487,  502,  and  note,  504. 
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gation  to  pay,  tlie  payment  must'  be  compulsory .^  The  statute  ol 
limitations  was  held  to  apply  to  an  action  of  this  kind.^ 

§  947.  The  doctrine  of  the  Supreme  Court  of  the  United  States 
as  to  the  Right  to  recover  back  Taxes,  stated.  —  The  principles  above 
Stated  in  sections  939,'  940,  as  those  which  govern  the  common- 
law  right,  in  the  absence  of  statutory  regulations,  to  recover  lack 
illegal  taxes,  and  the  elements  necessary  to  constitute  a  compulsory 
'payment,  have  been  sanctioned  as  correct  by  the  Supreme  Court  of 
the  United  States.^  The  general  or  common-law  doctrine  on  the 
subject  is  thus  recognized :  "  Where  a  party  pays  an  illegal  de- 
mand with  a  full  knowledge  of  all  the  facts  which  render  such 
demand  illegal,  without  an  immediate  and  urgent  necessity  therefor, 
or  unless  to  release  his  person  or  property  from  detention,  or  to  pre- 
vent an  immediate  seizure  of  his  person  or  property,  such  payment 
must  be  deemed  to  be  voluntary  and  cannot  be  recovered  back.  And 
the  fact  that  the  party  at  the  time  of  making  the  payment  files  a  writ- 
ten protest  does  not  make  the  payment  involuntary."  But  "  when  a 
party  not  liable  to  taxation  is  called  upon  peremptorily  to  pay  upon 
such  a  warrant,  and  he  can  save  himself  and  his  property  in  no  other 
way  than  by  paying  the  illegal  demand,  he  may  give  notice  that  he 
so  pays  it  by  duress  and  not  voluntarily,  and  by  showing  that  he  is 
not  liable,  recover  it  back  as  money  had  and  received."  Applying 
these  principles  in  a  case  where  it  appeared  that  the  lands  of  a  rail- 
road company  were  taxed,  some  of  which  Wj^re,  and  some  of  which 
were  not  taxable,  and  a  tax  warrant  was  out  which  authorized  the 
seizure  of  personal  property,  but  under  which  no  demand  had  been 
made  or  special  or  active  steps  had  been  taken  and  no  immediate 
seizure  threatened,  and  the  company  presented  itself  and  made  pay- 
ment of  all  of  its  taxes  in  the  usual  way,  but  under  a  general  protest 

1  Infra,  sec.  947  ;  McCrickart  v.  Pitts-  confer  a  right  of  action  to  recover  them 

burgh,  88  Pa.  St.  133  ;  Benson  v.  Monroe,  back,  yet  it  did  create  a  moral  obligation 

7  Cush.  (Mass.)  125  ;  Mays  v.  Cincinnati,  on  the  part  of  the  city  to  repay  them, 

I  Ohio  St.  268  ;  Clarke  v.  Dutcher,  9  Conn,  and  was  a  sufficient  consideration  to  sup- 
674  ;  Taylor  v.  Phila.  Bd.,  31  Pa.  St.  73  ;  port  a  s^ibsequent  promise  to  do  so." 
Allentown  Bor.  v.  Saeger,  20  Pa.  St.  421  ;  ^  Brown  v.  Painter,  44  Iowa,  368 
Wharton  v.  Birmingham  Bor.,  37  Pa.  St.  (1876)  ;  Hamilton  v,  Dubuque,  50  Iowa, 
371  ;  Knibbs  v.  Hall,  1  Esp.  84;  Robin-  213  (1878)  ;  Callanan  v.  Madison  County, 
son  V.  Charleston  Council,  2  Rich.  317  ;  45  Iowa,  561  ;  Commonwealth  r.  Phila- 
Lester  v.  Baltimore,  29  Md.  415  ;  Tupelo  delphia,  27  Pa.  St.  497  ;  and  see  gener- 
V.  Beard,  56  Miss.  532  ;  Cahaba  T.  Coun-  ally,  Cooley  on  Taxation,  chap.  xxiv. 

cil  V.    Burnett,   34  Ala.  400  ;    Raisler  v,  '  Lamborn  v.  Dickinson  Co.,  97  U.  S. 

Athens,  66  Ala.  194.     In  State  v.  Butler,  181  (1877);  Union  Pac.  R.  R.  Co.  v.  Dodge 

II  Lea,  418,  the  court  said  "notwith-  Co.  Comm'rs,  98  IT.  S.  541  (1878);  see 
standing  the  voluntary  payment  of  taxes  also  First  Nat.  Bank  of  A.  v.  America^ 
illegally  assessed  does  not   constitute  or  68  Ga.  119. 
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in  writing  "  that  the  taxes  were  illegally  assessed  and  levied,  were 
wholly  unauthorized  by  law,  and  that  suit  would  be  instituted  to 
recover  back  the  money  paid,"  it  was  held  that  the  payment  was  not 
compuLsorij  in  such  a  sense  as  to  give  the  right  to  recover  back  taxes 
thus  paid.i 


»  Union  Pac.  R.  R  Co.  r.  Dodge  Co. 
Comm'rs,  supra.  Mr.  Chief  Justice  WaUe, 
iu  giving  the  judgment  of  the  court  in  the 
case  last  cited,  accompanied  the  statement 
of  the  rules  appearing  in  this  section  of  the 
text  (sec.  947)  with  the  following  observa- 
tions upon  several  judgments  of  the  Su- 
preme Court  which  had  been  sometimes 
erroneously  supposed  to  lay  down  a  dif- 
ferent doctrine :  — 

"  There  are,  no  doubt,  cases  to  be  found 
in  which  the  language  of  the  court,  if  sep- 
arated from  the  facts  of  the  particular  case 
under  consideration,  would  seem  to  imply 
that  a  protest  alone  was  sufficient  to  show 
that  the  payment  was  not  voluntary,  but 
on  examination  it  will  be  found  that  the 
protest  was  used  to  give  effect  to  the  other 
attending  circumstances.  Thus,  in  Elliott 
V.  Swartwout,  10  Pet.  137,  and  Bond  i'. 
Hoyt,  13  Pet.  266,  which  were  customs 
ca.ses,  the  payments  were  made  to  release 
goods  held  for  duties  on  imports,  and  the 
protest  became  necessary  in  oi-der  to  show 
that  the  legality  of  the  demand  was  not 
admitted  when  the  payment  was  made. 
The  recovery  rested  upon  the  fact  that 
the  payment  was  made  to  release  prop- 
erty from  detention,  and  the  protest  saved 
the  rights  which  grew  out  of  that  fact.  In 
Philadelphia  r.  Collector,  5  Wall.  730,  and 
Collector  ».  Hubbard,  12  Wall.  13,  which 
were  internal  revenue  tax  cases,  the  actions 
were  sustained  '  upon  the  ground  that  the 
several  provisions  in  the  internal  revenue 
acts  referred  to  warranted  the  conclusion 
as  a  necessary  implication  that  Congress 
intended  to  give  the  taxpayer  such  rem- 
edy.' It  is  so  expressly  stated  in  the  last 
case  (p.  14).  As  the  case  of  Erskine  v. 
Van  Arsdale,  15  Wall.  75,  followed  these, 
and  was  of  the  same  general  character, 
it  Ls  to  be  presumed  that  it  was  put  upon 
the  same  ground.  In  such  cases  the  pro- 
test plays  the  same  part  it  does  in  customs 
cases,  and  gives  notice  that  the  payment  is 
not  to  be  considered  as  admitting  the  right 
to  make  the  demand."      Adverting  to  the 


case  in  judgment  the  chief  justice,  in  the 
ca.se  from  which  the  last  extract  was  taken, 
thus  proceeds  to  define  and  illustrate  the 
subject  of  compulsory  payments  :  "  The 
real  question  in  this  case  is  whether  there  • 
was  such  an  immediate  and  urgent  necessity 
for  the  payment  of  the  taxes  in  controversy 
as  to  imply  that  it  was  made  upon  com^ 
pulsion.  The  treasurer  had  a  warrant  in 
his  bands  which  would  have  authorized 
him  to  seize  the  goods  of  the  company 
to  enforce  the  collection.  This  warrant 
was  in  the  nature  of  an  execution  running 
against  the  property  of  the  parties  charged 
with  taxes  upon  the  lists  it  accompanied, 
and  no  opportunity  had  been  afforded  the 
parties  of  obtaining  a  judicial  decision  of 
the  question  of  their  liability.  As  to  this 
class  of  cases  Chief  Ju.<!tice  Shaw  states  the 
rule  iu  Preston  v.  Boston,  12  Pick.  14,  as 
follows  :  '  When  a  party  not  liable  t« 
taxation  is  called  upon  peremptorily  to 
pay  upon  such  a  warrant,  and  he  can  save 
himself  and  his  property  in  no  other  way 
than  by  paying  the  illegal  demand,  he 
may  give  notice  that  he  so  pays  it  by 
duress,  and  not  voluntarily,  and,  by  show- 
ing that  he  is  not  liable,  recover  it  back 
as  money  had  and  received.'  This,  we 
tliink,  is  the  true  rule,  hut  it  falls  far  short 
of  whxU  is  required  in  this  ease.  No  at- 
tempt had  been  made  by  the  treasurer  to 
serve  his  wan-ant.  He  had  not  even  per- 
sonally demanded  the  taxes  from  the  com- 
pany, and  certainly  nothing  had  been  done 
from  which  his  intent  could  be  inferred  to 
use  the  legal  process  he  held  to  enforce  the 
collection,  if  the  alleged  illegality  of  the 
claim  was  made  known  to  him.  All  that 
appears  L"?  that  the  company  was  charged 
uj)on  the  tax-lists  with  taxes  upon  its 
real  and  personal  projjerty  in  the  county. 
After  all  the  taxes  had  become  delinquent 
under  the  law,  but  before  any  active  steps 
whatever  had  been  taken  to  enforce  their 
collection,  the  company  presented  itself  at 
the  treasurer's  office,  and  in  the  usual 
course  of  business  paid  in  full  everything 
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Actions  for  Torts. 

§  948  (752).  Mode  of  Treatment.  —  We  find  it  impossible  to 
state,  by  way  of  definition,  any  rule  sufficiently  exact  to  be  of  much 
practical  value  which  will  precisely  embrace  the  torts  for  which  a 
civil  action  will,  in  the  absence  of  a  statute  declaring  the  liability, 
lie  against  a  municipal  corporation.  The  difficulty  experienced  by 
the  courts  on  this  subject  has  been  often  confessed,  and,  speaking 
of  it,  Mr.  Justice  Foote  remarks :  "  All  that  can  be  done  with  safety 
is  to  determine  each  case  as  it  arises."  ^  It  is  justly  observed  in 
Mersey  Dock  cases  (relating  to  the  liability  of  a  public  corporation 
required  to  maintain  suitable  docks  and  harbor  accommodations, 
for  the  use  of  which  they  were  authorized  to  demand  certain  dues) 
"  that  in  every  case  the  liability  of  a  body  created  by  statute  must  be 
determined  under  a  true  interpretation  of  the  statutes  under  which 
:*:  is  created."  ^  While  the  powers  and  duties  of  our  ordinary  muni- 
cipalities are  more  numerous  and  varied  than  those  of  a  public  cor- 
poration for  a  defined  purpose,  still  the  same  general  principle 
applies,  viz.,  that  liability  must  be  determined  (when  not  expressly 
declared)  by  the  nature  of  the  power  and  duty,  and  the  charter  and 
legislative  provisions  applicable  thereto.  We  can,  perhaps,  most  sat- 
isfactorily present  the  state  of  the  law  respecting  the  liability  of 
municipal  corporations  in  actions  for  torts,  by  referring  to,  and,  as 
far  as  possible,  classifying,  the  cases  (which  may  be  grouped  accord- 
ing to  the  subject-matter)  in  which  such  liability  has  been  judically 
asserted  or  denied.     And   first,  we  will  mention   cases   in  which 


that  was  charged  against  it,  accompanying 
the  payment,  however,  with  a  general  pro- 
test against  the  legality  of  the  charges,  and 
a  notice  that  suit  would  be  commenced  to 
recover  back  the  full  amount  that  was  paid. 
No  specification  of  alleged  illegality  was 
made,  and  no  particular  property  desig- 
nated as  wrongfully  included  in  the  assess- 
ment of  the  taxes.  The  protest  was  in 
the  most  general  terms,  and  evidently 
intended  to  cover  every  defect  that  might 
thereafter  be  discovered,  either  in  the 
power  to  tax  or  the  manner  of  executing 
the  power.  Three  years  afterwards,  and 
after  the  case  of  Union  Pac.  R.  R.  Co.  v. 
McShane,  22  Wall.  444,  which  was  sup- 
posed to  decide  that  the  particular  lands 
now  in  question  were  not  subject  to  taxa- 
tion, this  suit  was  brought.  Under  such 
circunistances  we  cannot  hold  that  the 


payment  was  compulsory  in  such  a  sense 
as  to  give  a  right  to  the  present  action." 

1  Lloyd  V.  New  York,  5  N.  Y.  369, 
37.5  (1851)  ;  Cobb  v.  Dalton,  53  Ga.  426. 
"  No  rule  on  this  subject  can  be  so  pre- 
cisely stated  as  to  embrace  all  the  torts 
for  which  it  has  been  held  by  some 
court  or  another  that  a  private  action 
will  lie  against  a  municipal  corporation." 
West,  J.,  in  Conway  v.  Beaumont,  61 
Tex.  10. 

2  Mersey  Docks  v.  Gibbs  ;  Same  v.  Pen- 
hallow,  Law  R.  1  H.  L.  Cases,  93 ;  s.  o.  1 
H.  &  N.  439 ;  3  H.  &  N.  164,  approved  by 
Rives,  J.,  in  his  learned  opinion  in  Rich- 
mond j;.  Long's  Adm.,  17  Gratt.  375 ; 
8.  p.  Southampton,  &c.  Bridge  Co.  v. 
Southampton  Local  Board,  8  El.  k  Bl. 
812  ;  Winch  v.  Conservators  of  Thames, 
L.  R.  9  C.  P.  C.  378. 
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these  corporations  are  not  liable  to  civU  actions,  tmless  the  liability 
be  expressly  created  by  statute. 

§  949  (753).  Discretionary  and  Legislative  Powers.  —  A  muni- 
cipal corporation  is  not  impliedly  liable  to  an  action  for  damages 
either  for  the  non-exercise  of,  or  for  the  manner  in  which  in  good 
faith  it  exercises,  discretionary  pmcers  of  a  public  or  legislative  char- 
acter. Thus,  where  such  a  corporation  has  under  its  charter  a  dis- 
cretion as  to  the  time  and  manner  or  plan  of  making  public  or 
corporate  improvements,  as,  for  example,  grading  streets,  construct- 
ing sewers,  drains,  vaults,  &c.,  building  market^houses,  improving 
its  harbor,  and  the  like,  neither  mandamus  nor  a  private  action 
will  lie  against  the  corporation  for  omitting  or  neglecting  to  act; 
and  the  reason  is  that  such  powers  are  conferred  to  be  exercised 
or  not,  as  the  public  interest  is  deemed  to  require,  and  there  is  no 
implied  liability  for  deciding  either  that  the  public  interest  does 
not  require  action,  or  that  it  requires  action  in  a  particular  way.^ 


*  "VTilson  r.  Xew  York,  1  Denio  (N.  Y.), 
595  (1845).  Followed,  Cole  v.  Medina, 
27  Barb.  218  (1858)  ;  Lacour  v.  Xew  York, 
3  Duer  (N.  Y.),  406  (1854)  ;  post,  sec. 
1046  ;  Keating  r.  Kansas  City,  84  Mo. 
415  ;  Tritz  v.  Same,  lb.  632  ;  McDade  v. 
Chester  City,  117  Pa.  St.  414  ;  Trescott  v. 
Waterloo,  26  Fed.  Eep.  592  ;  Trammell  v. 
Russellville,  34  Ark.  105  ;  Kivers  v.  Au- 
giista  Council,  65  Ga.  376 ;  Horton  v. 
Bristol,  4  Lea  (Tenn.),  39  ;  Collins  r. 
Savannah  (not  opening  a  street),  77  Ga. 
745  ;  Williams  r.  Grand  Bapids,  59  Mich. 
51  ;  Bauman  r.  Campau,  58  Mich.  444 ; 
McArthur  r.  Saginaw,  58  Mich.  357 ; 
Henkel  v.  Detroit,  49  Mich.  249;  Ur- 
quhart  r.  Ogdensburg,  91  N.  Y.  67  ;  City 
of  Anderson  r.  East,  117  Ind.  126  (1888)"; 
infra,  sec.  950,  and  note.  A  limitation 
on  the  doctrine  of  the  text  is  asserted  in 
many  cases,  where  it  is  held  that  a  muni- 
cipal corporation  cannot  so  exercise  its 
discretionary  powers  in  adopting  a  plan 
for  a  public  improvement  as  to  practically 
take  private  properly  for  public  use  icUhotU 
eompensation.  Post,  sees.  1046-1051,  and 
cases. 

In  a  case  where  the  plan  of  a  sewer 
was  proved  to  be  defective,  and  being 
negligently  maintained  caused  the  in- 
undation of  plaintiff's  property,  Ruger, 
Ch.  J.,  said :   "We  are  also  of  the  opin- 


ion that  the  exercise  of  a  judicial  or 
discretionary  power,  by  a  municipal  cor- 
poration, which  results  in  a  direct  and 
physical  injury  to  the  property  of  an 
individual,  and  which  from  its  nature  is 
liable  to  be  repeated  and  continued,  but 
is  remediable  by  a  change  of  plan  or  the 
adoption  of  prudential  measures,  renders 
the  corporation  liable  for  such  damages  as 
occur  in  consequence  of  its  continuance  of 
the  original  cause  after  notice,  and  an 
omission  to  adopt  such  remedial  measures 
as  experience  has  shown  to  be  necessary 
and  proper."  Seifert  ».  Brooklyn,  101 
N.  Y.  136  ;  post,  sees.  1046-1051,  and 
cases,  where  the  subject  is  more  fully  con- 
sidered. Shearm.  &  Red.  N^.  (4th  ed.) 
sees.  269-279  ;  Thomps-  Neg.  chap.  16. 

The  text  cited  and  the  principle  ap- 
plied to  a  case  in  which  it  was  unsuccess- 
fally  sought  to  make  the  corporation  lia- 
ble for  suspending  the  ordinance  forbidding 
fireworks,  during  which  time  the  plaintiff's 
house  was  destroyed  by  fireworks  negli- 
gently used  by  boys.  Hill  r.  Charlotte,  72 
N.  C.  55  (1876);  s.  c.  21  Am.  Bep.  451  ; 
Davis  r.  Montgomery  Council,  51  Ala. 
139  ;  Campbell's  Adm.  r.  Same,  53  Ala. 
527 ;  Ball  v.  Woodbine,  61  Iowa,  83 ; 
post,  sees.  1043-1052  ;  White  r.  Yazoo 
City,  27  Miss.  357  (1854)  ;  Griffin  v. 
Mayor,   9  N.  Y.  456  (1853),  and  caaoB 
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There  may  be,  however,  as  elsewhere  shown,  an  implied  liability  for 
the  negligent  or  unskilful  manner  in  which  strictly  corporate  powers, 
as  distinguished  from  public  powers,  are  carried  into  execution, 
although  there  was  no  perfect  duty  resting  on  the  corporation  to 
enter  upon  the  wo*rks  or  undertakings  involving  the  exercise  of  such 
powers.^  But  the  liability  in  such  cases  attaches  only  when  tlie 
duties  cease  to  be  judicial  in  their  nature,  and  become  ministerial.^ 
This  is  the  principle;  its  application,  as  will  be  hereafter  seen,  is 
oftentimes  extremely  difficult. 


cited.  Followed,  Dewey  v.  Detroit,  15 
Mich.  307,  where  the  council  had  a  discre- 
tion as  to  the  number  of  subordinate  ofB- 
cers  it  would  appoint ;  Western  College  v. 
Cleveland,  12  Ohio  St.  375  (1861);  Carr 
V.  Northern  Liberties  (authority  to  con- 
struct sewers),  35  Pa.  St.  324  (I860);  fol- 
lowed in  Lehigh  Co.  v.  Hoffort,  116  Pa. 
St.  119  (erecting  barrier  between  roadway 
and  foot-path  on  a  bridge).  The  passage 
of  an  ordinance  permitting  the  use  of  a 
street  for  coasting  held  not  to  render  the 
city  liable  for  injuries  to  persons  resulting 
from  such  use,  because  the  adoption  of 
such  an  ordinance  is  an  exercise  of  legis- 
lative power  and  discretionary.  Burford 
V.  Grand  Rapids,  53  Mich.  98  ;  see  on 
this  point  infra,  sees.  951,  note,  1013, 
and  notes  ;  Grant  v,  Erie  (fire  and  dam- 
ages from  failure  to  repair  reservoir),  69 
Pa.  St.  420  (1871)  ;  s.  c.  8  Am.  Rep. 
272  ;  McDade  v.  Chester  (failure  to  pro- 
hibit dangerous  occupation),  117  Pa.  St. 
414  (1887),  citing  text  ;  Bennett  v.  New 
Orleans,  14  La.  An.  120  (1849);  Cooley 
Const.  Lim.  208  ;  infra,  sec.  959  ;  Kelly 
V.  Milwaukee  (damage  by  swine  at  large), 
18  Wis.  83  (1864);  Joliet  v.  Verley,  35 
111.  58,  per  Beckwith,  J.;  Alton  v.  Hope, 
68  111.  167  (1873);  Goodrich  v.  Chicago,  20 
111.  445  (1858),  in  which  it  was  held, 
where  a  city  corporation  had,  among  other 
powers,  express  authority  ' '  to  remove  all 
obstructions  in  the  harbor,"  that  it  was  not 
liable  to  a  party  who  received  damages 
from  a  sunken  hulk  therein,  if  the  city 
had  never  undertaken  to  exercise  the 
power  granted  to  it  to  clear  out  the  har- 
bor. Caton,  J.,  says,  in  substance  :  If, 
however,  the  city  had  entered  upon  the 
work  of  removing  the  hulk,  and  in  doing 
80  had  carelessly  left  it  in  an  exposed  sit- 


uation, by  reason  of  which  a  navigator's 
vessel  was  injured,  it  would  be  liable  for 
such  negligence.  A  city  held  not  to  be 
liable  for  damages  by  spiles  in  front  of  pier 
owned  by  it  in  a  navigable  river.  Seaman 
V.  New  York,  80  N.  Y.  239  ;  s.  c.  21 
Alb.  L.  J.  275 ;  Armstrong  v.  Brunswick, 
79  Mo.  319  (failing  to  abate  a  nuisance). 
See  infra,  sees.  974,  980  ;  New  York  v. 
Furze,  3  Hill  (N.  Y.),  612,  explained  in 
Wilson  V.  New  York,  1  Denio  (N.  Y. ), 
595,  600,  and  in  Mills  v.  Brooklyn,  32 
N.  Y.  489  (1865),  cited  infra,  sees.  1046, 

1047  ;  these  cases  distinguished  in  Seifert 
V.  Brooklyn  (noted  sujora),  101  N.  Y.  136; 
see  post,  sees.  1046-1051 ;  Shearm.  &  Red. 
Neg.  sec.  285,  and  cases  cited  ;  Dayton  v. 
Pease,  4  Ohio  St.  80  (1854).  Corporation 
of  Trinity  House,  having  power  to  raise  a 
fund  by  the  levy  of  light  duties,  held  liable 
for  the  negligence  of  its  servant  in  leaving 
an  iron  stump  standing  under  water  on 
which  the  plaintiffs  ship  struck.  Gilbert 
V.  Trinity  House,  L.  R.  17  Q.  B.  Div. 
795,  and  cases  cited. 

As  to  mandatory  and  discretionary  pow- 
ers,  see  ante,  sees.  98,  832,  857  ;  post,  sees. 
1043-1052  ;  Steines  v.  Franklin  Co.,  48 
Mo.  167  ;  Shearm.  &  Eed.  Neg.  sec.  269 
et  seq.  As  to  private  action  for  dam- 
ages for  breach  of  duty  imposed  by  stat- 
ute or  municipal  ordinance.  Heeney  v. 
Sprague,  11  R.  I.  456  (1877);  s.  c.  23 
Am.  Rep.  502  ;  Flynn  v.  Canton  Co ,  40 
Md.  312  ;  s.  c.  17  Am.  Rep.  603,  and 
note  ;  Thomps.  Neg.  chaps.  14,  15,  16. 

1  Fost,  sees.  953,  note,  980,  1017,  1024, 

1048  et  seq.     The  text  cited,   Clarence  v. 
Auburn,  66  N.  Y.  334,  341  (1876). 

2  Post,  sec.  1048  et  seq;  2  Thomps. 
Neg.  chap.  16,  pp.  625-806,  and  cases 
there  cited. 
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§  950  (754).  Failure  to  enforce  By-laws.  —  Unless  there  be  a 
valid  contract  creating,  or  a  statute  declaring,  the  liability,  a  muni- 
cipal corporation  is  not  bound  to  secure  a  perfect  execution  of  its  by- 
laws, relating  to  its  public  powers,  and  it  is  not  responsible  civilly  for 
neglect  of  duty  on  the  part  of  its  ofl&cers  in  respect  to  their  enforce- 
ment, although  such  neglect  results  in  injuries  to  private  persons 
which  would  otherwise  not  have  happened.^  Conformably  to  the 
foregoing  principles  the  Supreme  Court  of  Georgia  held  that  a  muni- 
cipal corporation  is  not  liable  for  damages  resulting  from  a  failure  on 
the  part  of  its  council  to  perform,  or  from  an  improper  performance 
of  those  powers  and  duties  which  are  legislative  or  judicial  in  their 
character.  For  damages  resulting  from  their  neglecting  to  perform, 
or  negligence  in  the  performance  of  corporate  duties  which  are  purely 
ministerial,  the  corporation,  it  was  admitted,  would  be  liable.  There 
is  no  sound  distinction,  says  the  court,  as  to  the  liability  of  the 
corporation,  between  a  failure  to  pass  an  ordinance,  in  tlie  first  in- 
stance, and  its  repeal  or  suspension  after  being  passed.     Therefore, 


1  Levy  V.  ^ew  York,  1  Sandf.  (N.  Y.) 
Sup.  Ct.  R.  465,  relating  to  injurj'  com- 
mitted by  S2ci7ie  running  at  large  in  the 
streets  in  violation  of  by-laws,  referred  to 
with  approval,  11  X.  Y.  396,  and  see 
cases  there  cited,  and  in  GriflBn  v.  New 
York,  9  N.  Y.  456,  459,  per  Dcnio,  J. ; 
8.  p.  Peck  V.  Austin  (market  ordinance), 
2  Tex.  162  (1S58),  in  which  the  court, 
admitting  that  such  a  corporation  may  be 
liable  for  "the  wrongful  acts  of  its  officers 
done  under  its  authority,  and  pursuant  to 
its  will,  express  or  implied,"  says  that 
"such  a  rule  cannot  be  enforced  in  this 
case,  because  the  action,  or  non-action,  of 
the  officers  complained  of  was  contrary  to 
the  will  of  the  corporation  as  expressed 
in  the  ordinance."  See,  also,  observations 
(arguendo)  oi  Marshall,  C.  J.,  in  Fowle  c. 
Alexandria,  3  Pet.  398,  409  (1830);  Loril- 
lard  V.  Monroe,  11  N.  Y.  392,  396  (1854), 
affirming  s.  c.  12  Barb.  161 ;  Chandler  r. 
Bay  St.  Louis,  57  Miss.  327  ;  Sutton  v. 
Carroll  Co.  PoL  Bd.,  41  Miss.  236  ;  Sher- 
man r.  Granada,  51  MLss.  186  ;  ante,  sec. 
949,  note  ;  McCrowell  v.  Bristol,  5  Lea 
(Tenn. ),  685,  approving  text;  Kiley  v. 
Kansas  City,  87  Mo.  103,  where  a  city, 
having  an  ordinance  against  nuisances 
which  would  include  an  insecure  wall 
upon  private  property  but  on  the  line  of 
the  street,  was  held  not  to  be  liable  for 


the  death  of  a  child  caused  by  the  fall  of 
such  a  wall  upon  an  adjoining  house.  So 
in  the  City  of  Anderson  v.  East,  117  Iiid. 
126  (1888),  a  municipal  coqwration  was 
held  not  to  be  liable  to  a  citizen,  whose 
building  is  situate  on  his  oicn  ground,  for 
damages  sustained  by  him  by  reason  of 
the  walls  of  a  building,  on  the  opposite 
side  of  the  alley  belonging  to  another  citi- 
zen and  negligently  permitted  by  him  to 
become  dangerous,  falling  upon  his  build- 
ing and  destroying  it.  In  such  case  if 
the  owner  of  a  building  which  has  been . 
burned  negligently  permits  the  ruined 
walls  to  become  dangerous,  he  and  not  the 
city  is  liable  to  the  adjacent  owner  for 
injury  to  his  property  caused  by  the  walls 
falling  upon  it,  although  the  city  marshal 
volunteered  to  take  charge  of  the  ruins  and 
have  the  walls  torn  down  if  necessary. 
Infra,  sees.  951,  1013,  and  notes  (as  to 
injuries  in  streets  and  public  places  caused 
by  awnings  and  falling  substances);  Howe 
V.  New  Orleans,  12  La.  An.  481.  A  muni- 
cipal corporation  is  not  ordinarily  liable 
for  the  illegal  and  unauthorized  acts  of  its 
officers  under  an  ordinance,  nor  is  it  made 
liable  by  the  fact  that  its  board  of  trustees 
are  cognizant  of  the  tortious  act,  or  even 
particij^ate  therein.  Odell  Trs.  v.  Schroe- 
der,  58  111.  353(1871)  (false  imprisonment 
by  town  officer;  uo  municipal  liability). 
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where  a  city  council  passed  an  ordinance  forbidding  the  running  at 
large  of  cattle  in  its  streets,  but  subsequently  suspended  its  operation 
indefinitely,  on  the  ground,  among  others,  that  the  growth  of  weeds 
and  grass  was  too  luxuriant  for  comfort,  health,  and  good  appearance, 
one  who  is  gored  hy  a  cow  running  at  large  in  the  streets  has  no  cause 
of  action  against  the  city ;  and  the  principle  is  not  altered  by  the 
fact  that  the  owner  paid  a  municipal  tax  on  the  cow.^ 

§  951.  Failure  to  abate  Nuisances. — A  failure  by  the  corpora- 
tion to  exercise  its  charter  power  to  abate  nuisances  not  rendering  its 
streets  unsafe  does  not  give  a  person  who  is  injured  by  such  failure 
a  private  action  against  the  corporation ;  and  therefore  where  a  house 
in  a  city  was  destroyed  by  fire  caused  by  sparks  from  an  engine  on 
the  adjoining  property,  which  was  by  ordinance  a  nuisance  that  the 
city  might  have  abated,  but  which  after  notice  and  request  it  had 
neglected  to  abate,  the  city  is  not  liable  in  damages  for  such  non- 
action and  neglect,  to  the  owner  of  the  house  destroyed.^ 

§  952.  Failure  to  observe  By-laws.  —  Nor  is  a  city  liable  to  the 
plaintiff  for  the  value  of  his  house  destroyed  by  the  taking  fire  of  a 
wooden  huilding  which  the  city  permitted  to  be  erected  in  violation  of 
its  ordinances.^  It  has  sometimes,  indeed,  been  broadly  declared  that, 
in  the  absence  of  a  statute  giving  it,  an  action  at  law  for  damages 
will  not  lie  against  a  municipal  corporation  for  failing  to  exercise 
its  legislative  functions  or  powers  to  the  injury  of  private  indi- 
viduals, even  where  the  duty  of  exercising  them  is  imperative  or 
mandatory.* 


^  Elvers  v.  Augusta  Council,  67  Ga. 
376  ;  s.  c.  23  Alb.  L.  J.  17  (1880);  ante, 
sec.  949,  note. 

2  Davis  V.  Montgomery  Council,  51 
Ala.  139  (1874);  s.  c.  23  Am.  Rep.  545  ; 
8.  P.  Campbell's  Adm.  v.  Same,  53  Ala. 
527  ;  ante,  sec.  950,  note ;  Kent  v.  Chey- 
enne, 2  Wy.  6  ;  Hubbell  v,  Viroqua,  67 
Wis.  343  (not  liable  for  injury  caused  by 
a  bullet  from  a  shooting  gallery  licensed  by 
the  city  but  situated  on  private  property, 
plaintiff  being  at  the  time  on  the  side- 
walk). A  city  is  not  liable  to  one  who  is 
injured  in  assisting  in  the  extinguishment 
of  a  fire  in  a  maniifactory  of  fireworks 
upon  the  ground  that  it  failed  to  exercise 
the  power  expressly  committed  to  its  coun- 
cil to  prohibit  such  manufacture.  McDade 
r.  Chester,  117  Pa.  St.  414  (1887)  ;  infra, 
sec.  976.  In  Taylor  V.  Cumberland,  64  Md. 


68,  a  city  was  held  responsible  for  inju- 
ries caused  by  coasting  in  violation  of  an 
ordinance.  Compare  Burford  v.  Grand 
Rapids,  53  Mich.  98  ;  noted  supra,  sec. 
949,  note  ;  post,  sees.  953,  note,  1021- 
1024  ;  Shearm.  &  Red.  Neg.  (4th  ed.)  sec. 
262,  and  cases. 

8  Forsyth  v.  Atlanta,  45  Ga.  152  (1872); 
s.  c.  12  Am.  Rep.  576. 

*  Reock  V.  Newark,  33  N.  J.  L.  129 
(1868).  The  judgment  in  this  case  can, 
however,  rest  on  other  grounds.  Post,  sec. 
991  ;  ante,  sec.  98,  note. 

As  to  who  are  corporate  officers,  and 
what  are  corporate  duties,  see  infra,  sees. 
953,  957,  974,  980,  1043,  1052. 

As  to  contract  to  enforce  ordinances,  see 
Le  Claire  v.  Davenport,  13  Iowa,  210. 
Ante,  sec.  885  ;  Gale  v.  Kalamazoo,  23 
Mich.  344  (1871). 
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§  953  (755).  Mistake  of  Corporate  Power  by  Corporation ;  Mu- 
nicipal Licensees.  —  A  municipal  corporation  is  not  liable  to  a  pri- 
vate individual  for  losses  caused  by  its  having  misconstrued  the 
extent  of  its  powers,  and  issued  a  license  which  it  had  no  authority 
to  <^rant.^  The  license  in  the  case  iust  cited  from  the  United  States 
Supreme  Court  ^  was  granted  by  the  corporation,  without  authority 
therefor,  to  a  person  to  exercise  the  trade  of  auctioneer ;  and  the 
plaintiff,  having  sustained  losses  from  his  fraudulent  conduct,  brought 
an  action  against  the  city,  the  injury  alleged  in  the  declaration  being 
an  omission  by  the  city  to  take  a  bond,  as  required  by  law,  and  the 
corporation  having  no  authority  to  require  or  take  such  a  bond,  it 
■was  held  that  the  action  could  not  be  maintained.  Tlie  court  ob- 
served that  the  auctioneer  was  not  "  the  officer  or  agent  of  the  corpo- 
ration, but  acted  for  himself,  as  entirely  as  a  tavern-keeper  or  other 
person  who  carries  on  any  business  under  a  license  from  the  corpo- 
rate body."  The  proposition  may,  we  think,  be  affirmed  as  unques- 
tionably sound,  that  the  licensees  of  a  municipal  corporation  to  ea?- 
ercise  any  independent  trade  or  business  for  their  own  profit  are  not 
the  officers  or  agents  of  the  corporation  so  as  to  make  it  impliedly 


1  Fowle  V.  Alexandria,  3  Pet.  398 
(1830);  s.  c.  below,  3  Cranch  C.  C.  70. 
Ante,  sees.  457,  935  ;  infra,  sec  968.  Nor 
is  a  manicipal  corporation  liable  for  the 
act  of  its  council  in  erroneously,  but  with- 
out any  corruption  or  malice,  refusing  to 
grant  a  retail  license,  by  mistake  suppos- 
ing it  had  discretion  over  the  subject  when 
in  fact  it  had  none.  The  exemption  from 
liability  is  placed  by  the  court  upon  the 
ground  that  such  functions  are  substanti- 
ally judicial  in  their  nature.  Duke  r. 
Rome,  20  Ga.  635  (1856);  White  r.  Ya- 
roo  City,  27  Miss.  357  (1854);  supra,  sec. 
949  ;  post,  sees.  1046,  1047.  So  a  city  is 
not  liable  for  the  acts  of  an  abutting 
owner,  in  or  upon  the  streets,  to  whom  it 
has  granted  permission  to  connect  his  pri- 
vate drain  with  the  sewers,  unless  it  has 
been  guilty  of  neglect  in  respect  of  its  own 
duty  to  keep  the  streets  in  safe  condition 
for  travel.  Masterson  v.  Mt.  Vernon,  58 
N.  Y.  391  ;  Shearm.  &  Red.  Neg.  {4th 
ed.)  263. 

'  Fowle  r.  Alexandria,  supra.  In  Cole 
••  Nashville,  4  Sneed  (Tenn.),  162  (1851), 
arising  on  demurrer  to  the  declaration,  it 
was  properly  held  that  as  the  municipal 
corporation  had  no  jurisdiction  over  luno' 


tics,  and  no  power  and  no  duty  to  arrest 
and  confine  them,  or  to  take  measures  for 
this  purpose,  it  could  not  be  made  liable 
for  a  supposed  oinission  of  duty  for  not  do* 
ing  so.  Post,  sec.  968.  But  in  the  same 
case  it  was  also  decided  that  if  such  a  cor- 
poration, or  its  officers,  knowing  that  a 
person  was  a  lunatic,  granted  him  a  license 
to  carry  on  a  dangerous  avocation,  as  that 
of  a  druggist,  it  was  liable  in  damages  to 
a  party  injured  by  such  person  while  in 
pursuit  of  the  business  for  which  he  was 
thus  licensed.  This  decision  was  based 
upon  the  ground  that  the  injury  which 
happened  was  a  natural  and  probable  re- 
sult of  the  power  granted,  and  that  such 
corporations  are  liable  for  the  wrongful 
acts  and  neglect  of  their  officers  in  the 
course,  and  within  the  scope,  of  their  em- 
plojTuent.  But  was  the  act  of  granting 
a  license  to  a  druggist  a  corpvrate  act? 
Was  it  not  rather  a  public  power  to 
be  exercised  by  the  corporation  as  a  pub- 
lic agency  of  the  State  ?  And  if  so,  the 
acts  or  neglect  of  the  officers  would 
impose  no  liability  on  the  corporation. 
Ante,  sec  66  ;  post,  sees.  957,  970,  974- 
980. 
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liable,  ou  the  principle  of  respondeat  superior,  or  otherwise,  for  their 
couduct.^ 

§  954.    Municipal  Water- Works  ;  Failure  to  supply  Water.  —  A 

municipal  corporation,  owning  water-works  or  gas-works  which  sup- 
ply private  consumers  ou  the  payment  of  tolls,  is  liable  for  the 
negligence  of  its  agents  and  servants  the  same  as  like  private  pro- 
prietors would  he?  But  in  the  absence  of  contract  it  is  not  liable 
to  the  consumer  of  water  for  negligently  laying  its  mains  too  near 
the  surface  of  the  ground  so  that  they  are  frozen,  whereby  the 
water  is  cut  off,  except  for  the  loss  of  the  rents  during  the  period 
when  the  water  is  not  supplied :  the  court  observing  that  the  claim 
in  suit  was  not  for  damages  caused  by  the  bursting  of  the  water- 
pipes  laid  by  the  city,  but  for  the  loss  of  water,  and  that  the  intro- 
duction of  water  by  the  city  into  private  houses  was  a  license  which 
was  paid  for,  and  was  not  on  the  footing  of  a  contract  guaranteeing 
a  constant  supply.^ 


1  In  tlie  case  of  Cohen  v.  New  York, 
113  N.  Y.  532  (1889),  a  city,  without 
authority,  and  in  violation  of  a  statute 
enacting  that  it  should  have  no  power  to 
authorize  the  placing  or  continuing  of  en- 
croachments or  obstructions  upon  any 
street  or  sidewalk  (except  building  mate- 
rials), granted  a  permit  to  a  grocer,  in 
consideration  of  an  annual  license  fee,  the 
privilege  of  keeping  a  wagon  used  in  his 
business,  the  same  not  being  a  public 
licensed  cart,  in  the  street  in  front  of  his 
store  day  and  night.  The  wagon  being  so 
placed  at  night  with  the  thills  tied  up  by 
a  string  in  a  perpendicular  position,  a  pass- 
ing ice-wagon  struck  it,  turning  it  around 
and  causing  the  thills  to  fall  upon  and  kill 
a  passer-by  upon  the  sidewalk.  It  was 
held,  in  an  action  by  his  administratrix 
against  the  city,  that  under  these  circum- 
stances  the  city  was  liable,  being  regarded 
as  itself  maintaining  the  nuisance.  Peck' 
ham,  J.,  said  :  "We  do  not  say  that  this 
principle  of  responsibility  would  render 
the  city  liable  in  every  case  of  a  mistaken 
exercise  of  power,  authorizing  the  use  or 
occupancy  of  a  public  street  by  an  indi- 
vidual. We  confine  ourselves  to  the  deci- 
sion of  this  case,  and  we  simply  say  that 
when  the  city,  without  the  pretence  of 
authority,  and  in  direct  violation  of  a 
statute,  assumes  to  grant  to  a  private  in- 


dividual the  right  to  obstruct  the  public 
highway,  while  in  the  transaction  of  his 
private  business,  and  for  such  privilege 
takes  compensation,  it  must  be  regarded 
as  itself  maintaining  a  nuisance,  so  long  as 
the  obstruction  is  continued  by  reason  of 
and  under  such  license,  and  it  must  be 
liable  for  all  damages  which  may  naturally 
result  to  a  third  party  who  is  injured  in 
his  person  or  property  by  reason  or  in  con- 
sequence of  the  placing  of  such  obstruc- 
tion in  the  highway." 

If  this  case  is  well  decided,  it  is  so 
upon  grounds  which,  as  we  think,  do  not 
impeach  the  doctrines  of  the  text,  the  con- 
trolling considerations  therein  being  not 
the  relation  of  licensee  of  the  city,  but  the 
authorization  by  it,  in  violation  of  a  stat- 
ute, of  a  nuisance  upon  a  street,  rendering 
the  same  unsafe  to  travellers.  See  infra, 
sees.  1011,  1013,  1021  ;  Stanley  v.  Da- 
venport, 54  Iowa,  463,  noticed  ante,  .sec. 
722,  note  ;  Shearm.  &  Red.  Neg.  sec. 
263. 

2  Bailey  v.  New  York,  3  Hill  (N.  Y.), 
531  ;  2  Denio,  433  ;  Western  Sav.  F.  Soc. 
V.  Philadelphia,  31  Pa.  St.  175.  Shearm. 
&  Red.  Neg.  (4th  ed.)  286.  Infra,  sees. 
984-986. 

8  Smith  r.  Philadelphia,  81  Pa.  St.  38 
(1876)  ;  s.  c.  22  Am.  Rep.  731  ;  ante,  sec 
697.     Liability  for  water  escaping  froia 
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§  955   (756).    Demolition  of  Houses  to  prevent  spreading  of  Pire. 

—  The  rights  of  private  property,  inviolable  as  the  law  regards  them, 
are  yet  subordinate  to  the  higher  demands  of  the  public  welfare. 
Salus  populi  sicprema  est  lex.  Upon  this  principle,  in  cases  of  immi- 
nent and  urgent  public  necessity/,  any  individual  or  municipal  ojlcer 
may  raze  or  demolish  houses  and  other  combustible  structures  in  a  city 
or  compact  town,  to  prevent  the  spreading  of  an  existing  conflagra- 
tion. This  he  may  do  independently  of  statute,  and  without  respon- 
sibility to  the  owner  for  the  damages  he  thereby  sustains.  The 
ground  of  this  exemption  from  liability  is  the  public  necessity,  the 
public  good ;  and,  therefore,  if  the  public  good  did  not  require  the 
act  to  be  done,  —  if  the  act  was  not  apparently  and  reasonably  ne- 
cessary, —  the  actors  cannot  justify,  and  would  be  responsible.^ 


the  pipes  or  reservoir,  and  for  damages 
from  the  bursting  of  pipes,  see  Hand  v. 
Brookline,  126  Mass,  324  ;  Wilson  r. 
New  Bedford,  108  Mass.  261  ;  McAvoy  r. 
Kew  York,  5-t  How.  Pr.  Rep.  245  ;  Stock 
V.  Boston,  149  Mass.  410  (1889),  where  a 
city,  having  contracted  to  supply  the 
owner  of  a  green-house  with  water  and 
steam  heat,  was  held  liable  for  the  destruc- 
tion of  plants  by  reason  of  the  freezing  of 
the  water  supply  pipe  from  being  uncov- 
ered and  negligently  exposed  while  the 
city  was  constructing  a  sewer  in  the  adja- 
cent street,  it  appearing  that  the  owner 
could  not  obtain  a  supply  of  water  and 
heat  by  the  use  of  ordinary  diligence.  The 
exposure  of  the  water-pipe  was  the  proxi- 
mate cause  of  the  injury,  and  the  city  was 
liable  in  tort,  notwithstanding  the  owner 
might  recover  the  same  damages  in  an  ac- 
tion on  the  contract.  Infra,  sees.  961, 
967,  984,  985. 

1  Mouse's  Case,  12  Coke,  63  ;  lb.  13, 
where  Lord  Coke  says:  "For  the  com- 
monwealth, a  man  shall  suffer  damage  ; 
as  for  the  saving  of  a  city  or  town,  a 
house  shall  be  plucked  down  if  the  next 
be  on  fire.  This  every  man  may  do,  with- 
out being  liable  to  an  action."  Maleverer 
V.  Spinke,  1  Dyer,  36  b ;  British  Cast 
Plate  Co.  V.  Meredith,  4  D.  &  E.  T.  R. 
797,  per  Buller,  J.  ;  Respublica  v.  Spar- 
hawk,  1  Dallas,  337,  and  authorities  cited 
by  McKean,  C.  J.  "  We  find,  indeed,  a 
memorable  folly  recorded  in  the  third  vol- 
ume of  Clarendon's  History,  where  it  is 
mentioned  that  the  lord  mayor  of  London, 
in  1666,  when  that  city  was  on  fire,  would 


not  give  directions  for,  or  consent  to,  the 
pulling  down  of  forty  wooden  houses,  or 
to  removing  the  furniture,  &c.,  belonging 
to  the  lawyere  of  the  Temple,  then  on  the 
circuit,  for  fear  he  should  be  answerable 
for  a  trespass ;  aud  in  consequence  of 
this  conduct  half  of  that  great  city  was 
burned."  lb.;  15  Vin.  Abr.  title  "Ne- 
cessity" pL  8  ;  2  Kent  Com.  338  ;  Taylor 
V.  Plymouth,  8  Met,  (Mass.)  462,  465 
(1844),  per  Shaw,  C.  J.  ;  Neuert  v.  Bos- 
ton, 120  Mass.  338  ;  New  York  v.  Lord, 
18  Wend.  126,  affirming  s.  c.  17  Wend. 
285  (1837)  ;  Smith  v.  Rochester,  76  N.  Y. 
506 ;  Con  well  v.  Emerie,  2  Ind.  35 
(1850);  Field  v.  Des  Moines,  39  Iowa, 
575  (1874)  ;  s.  c.  18  Am.  Rep.  46,  where 
Miller,  C.  J.,  applies  the  doctrine  of  the 
text ;  KeUer  r.  Corpus  Christi,  50  Tex. 
614  ;  Bowditch  r.  Boston,  101  U.  S.  16. 
In  the  case  of  Field  ».  Des  Moines,  supra, 
the  court  held  that  the  fact  that  the  offi- 
cers of  a  municipal  corporation  are  au- 
thorized by  ordinance  to  direct  the  de- 
struction of  private  dwellings  and  other 
property  to  prevent  the  spread  of  fire, 
does  not  make  the  corporation  liable,  on 
the  doctrine  of  respondeat  superior,  to 
the  owners  for  property  thus  destroyed, 
unless  there  is  an  express  statute  or  pro- 
vision in  the  charter  creating  such  liabil- 
ity. The  destruction  of  private  property  to 
prevent  the  spread  of  conflagration  is  not  a 
"taking  of  private  property  for  public 
use,"  entitling  the  owner  to  compensation 
from  the  city.  The  destruction  of  private 
property  in  such  cases  is  an  exercise  of 
the  right  which    individuals  possess   to 
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§  956  (757).  Same  subject.  Statutory  Liability.  —  Municipal 
corporations,  or  certain  officers  thereof,  are  sometimes  appointed,  by 
charter  or  statute,  "  agents  to  judge  of  the  emergency,  and  direct  the 
performance  of  acts  which  any  individual  might  do  at  his  peril, 
without  any  statute  at  all."^  And  by  statute  or  charter,  such 
corporations  are  not  unfrequently  made  liable  for  damages  which 
individuals  may  sustain  for  buildings  or  property  which  are  des- 
troyed, under  the  direction  of  the  proper  officers,  to  prevent  the  ex- 
tension of  a  fire.  T/ie  liability  of  tJie  mu7iicipal  corporation  in  such 
cases  is  purely  statutory,  and  therefore,  in  order  to  charge  the  corpora- 
tion, the  case  must  be  clearly  and  fairly  within  the  enactment.^ 


destroy  private  property  in  cases  of  im- 
perative necessity.  See,  also,  the  inter- 
esting cases  of  the  American  Print  Works, 
23  N.  J.  L.  590  (1851),  affirming  s.  c.  lb. 
9 ;  and  see  s.  c.  on  former  appeal,  21 
N.  J.  L.  248  ;  lb.  714,  which  arose 
out  of  the  great  fire  of  1835,  in  the 
city  of  New  York;  ante,  sec.  141.  See 
opinion  of  Mr.  Justice  Field  in  the  case  of 
United  States  v.  Pacific  Railroad,  120 
U.  S.  227,  in  respect  of  property  destroyed 
in  the  Civil  War,  in  pursuance  of  militaiy 
orders  or  from  military  necessity.  It  was 
there  held  by  the  court  that  the  United 
States  are  not  liable  in  damages  for  the 
injury  or  destruction  of  private  property 
caused  by  their  military  operations  ;  nor 
are  private  parties  chargeable  for  works 
constructed  on  their  property  by  the 
United  States  to  facilitate  such  operations. 
Accordingly,  where  bridges  on  the  line  of 
the  Pacific  Eailroad  (of  Missouri)  were 
destroyed  during  the  Civil  War  by  either 
of  the  contending  forces,  their  subsequent 
rebuilding  by  the  United  States  as  a  meas- 
ure of  military  necessity,  without  the  re- 
quest of,  or  any  contract  with  the  railroad 
company,  imposed  no  liability  upon  it 
therefor.  If  it  becomes  necessary  for  the 
improvement  of  the  sanitary  condition  of 
its  inhabitants,  that  a  city  must  create  a 
nuisance,  —  as  the  depositing  of  refuse, 
filth,  &c.,  in  a  particular  place,  —  its  lia- 
bility to  persons  affected  thereby  is  con- 
fined to  its  careless  or  negligent  execution 
of  the  work.  Fort  Worth  v.  Crawford,  64 
Tex.  202. 

1  People  V.  Wynhammer,  12  How. 
N.  Y.  Pr.  (Court  App.)  260,  per  Comstock, 
J.  ;   s.    p.  per   Selden,   J.,   lb.   274   (sub 


nom.  Wynehamer  v.  People,  13  N.  Y. 
378)  ;  Russell  v.  New  York,  2  Denio 
(N.  Y.),  461,  474  (1845),  opinions  of 
Sherman  and  Porter,  Senators ;  infra, 
sec.  974,  note.  Text  approved,  Keller  v. 
Corpus  Christi,  50  Tex.  614 ;  and  see 
Harman  v.  Lynchburg,  33  Gratt.  37, 
where,  in  1865,  whiskey  was  destroyed  by 
the  police  in  anticipation  of  the  presence 
of  fugitive  soldiers,  and  of  the  occupa- 
tion of  the  city  by  Federal  troops  ;  and 
Jones  V.  Richmond,  18  Gratt.  517,  noticed 
ante,  sec.  443,  note. 

2  Taylor  v.  Plymouth,  8  Met.  (Mass.) 
462,  465  ;  Euggles  v.  Nantucket,  11  Cush. 
(Mass.)  433  ;  Hafford  v.  New  Bedford,  16 
Gray,  297  ;  McDonald  v.  Red  Wing,  13 
Minn.  38  (1868)  ;  Sorocco  v.  Geary,  3  Cal. 
69  ;  Dunbar  v.  San  Francisco,  1  Cal.  355 
(1850)  ;  Howard  v.  San  Francisco,  51 
Cal.  52  ;  Wheeler  v.  Cincinnati,  19  Ohio 
St.  19  ;  Western  Col.  of  Hom.  v.  Cleve- 
land, 12  Ohio  St.  375  (1861),  per  Gholson, 
J.;  Fishery.  Boston,  104  Mass.  87;  Neuert 
V.  Boston,  120  Mass.  338 ;  Hayes  v.  Osh- 
kosh,  33  AVis.  314.  The  text  was  approved 
in  Field  v.  Des  Moines,  39  Iowa,  575 
(1874)  ;  s.  c.  18  Am.  Rep.  46,  in  which 
it  was  held,  where  the  mayor  of  the  city, 
in  pursuance  of  an  ordinance,  caused 
buildings  to  be  destroyed  to  prevent  the 
spread  of  fire,  that  the  city  was  not  liable 
to  the  owner  of  the  buildings.  Miller, 
C.  J.,  collects  and  reviews  the  principal 
cases;  See,  also,  Bowditch  v.  Boston,  101 
U.  S.  16.  Contra,  Bishop  v.  Slacon,  7 
Ga.  200  (1849),  but  the  subject  of  corim- 
rate  liability  for  the  act  of  mayor  and 
council  in  ordering  the  destruction  is  not 
distinctly  discussed.     Lumpkin,  J.,  seem* 
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Thus,  where  tlie  statute  allows  such  a  recovery  only  when  a  build- 
ing is  demolished  by  the  order  of  three  fire  wards  or  directors,  a 
destruction  of  it  by  the  order  or  direction  of  one  of  these  ofhcere 
creates  no  liability  against  the  corporation ;  and  a  by-law  authoriz- 
ing one  to  exercise,  in  urgent  cases,  the  powers  of  the  three,  was 
adjudged  to  be  void.^ 

§  957  (758).  Same  subject.  Respondeat  superior  oot  applicable. 
—  The  city  council  of  Charleston,  acting  under  the  general  munici- 
pal powers  of  the  city,  and  without  any  special  statute  creating  a 
liability,  adopted  an  ordinance  authorizing  the  intendant,  among  other 
officers,  in  time  of  fire,  to  demolish  such  buildings  "  as  may  be  judged 
necessary  "  by  him  to  prevent  the  further  spread  of  fire,  thereby  in- 
vesting this  officer  with  the  power  to  judge  whether  the  necessity 
existed.  A  fire  being  in  progress,  the  plaintiffs  house  was  blown 
up  by  the  order  of  the  intendant,  and  the  fire  was  subsequently  ex- 
tinguished before  it  reached  his  premises.  He  brought  his  action  of 
trespass  against  the  city,  claiming  that  the  property  had  been  de- 
stroyed by  the  intendant  without  necessity,  and  that  the  ordinance 
authorizing  the  intendant  to  destroy  the  property  for  the  benefit  of 
the  city  was  sufficient  to  charge  the  city  corporation  in  case  the 
plaintiff  established  that  the  destruction  was  unnecessary,  and  that 
the  discretion  of  the  officer  had  been  abused.  The  court  decided 
that  the  plaintiff  could  not  recover,  placing  its  judgment  upon  the 

erroneously   to  suppose    or  assume    that  affect  the  right  of  recovery  or  the  amount 

there  is  an  implied  assumpsit  on  the  part  to  be  recovered  of  the  corporation.     The 

of  the  city  for  the   destruction  of  such  insurers  are  entitled  to  be  subrogated  to 

property  as  might  otherwise  have   been  all  the  rights  of  the  owner  or  assured,  and 

saved  to  the  owner.  to    have    applied  on    their    policies    the 

^  CofBn  r.  Nantucket,  5  Cush.  (Mass.)  amount   received  by  him   from   the   cor- 

2G9  (1830).    Note  remarks  of  Mctcalf,  J.,  poration.     New  York  r.  Pentz,  24  Wend. 

272,  as  to  whether  a  majority  of  the  fire  668    (1840).       And    see    Pentz  v.    ^Etna 

wards  or  directors  could  lav.- f ally  author-  Ins.  Co.,  9  Paige  (X.  Y.),   568;    City  F. 

ize  the  destruction  of  buildings.      Bow-  Ins.  Co.  of  N.  Y.  v.  Corlies,  21  Wend, 

ditch  V.  Boston,  101  U.  S.  16  ;   ante,  sees.  367.     Interest.     Interest   on   the   amount 

283,   317.      See,   also,  Ruggles  r.    Nan-  should  be  allowed  from  time  of  destruc- 

tucket,  11  Cush.   (Mass.)   433  (1853),  on  tion.    New  York  r.  Pentz,  24  Wend.  668  ; 

this  point,  and  on  the  construction  of  the  25  Wend.  157,  but  not  intermediate  the 

word  "  owner. "     As  to  the  estate  or  inter-  time   of  assessment  and  confirmation  by 

est  necessary  to  justify  recovery,  and  as  to  the  court.     Lord  v.  New  York,   3   Hill 

the  right  of  recovery  for /JtrsOTiaZ /woperty  (N.   Y.),    426.     Evidejice.     The  opinions 

under  the  Xew  York  statute  ( 2  Rev.  Laws,  of  bystanders  as  to  whether  the  buildings 

368),  see  Stone  r.  New  York,  25  Wend,  destroyed    would    have    taken    fire,    not 

157  (1840),  afl&rmiug  s.  c.  20  Wend.  139  ;  admissible  ;  as  to  the  opinion  oi  firemen. 

New  York  v.  Lord,   18  Wend-  126  ;    17  q\iare.     New  York  v.  Pentz,    24  Wendl 

Wend.  285.     Insurance.     It  is  held  that  668. 
the  fact  that  the  ovrner  is  insured  does  not 
VOL.  11.  —  33 
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broad  ground  that  the  city,  being  a  public  corporation,  was  not  liable 
to  an  action  by  individuals,  unless  it  be  given  by  statute.'' 

§  958  (759).  Same  subject.  Statutory  Remedy.  —  As  one  whose 
property  has  been  destroyed  by  the  order  of  the  public  authorities, 
for  the  public  benefit,  has  a  strong  natural  equity  for  compensation, 
and  as  statutes  making  the  ptiblic  corporation  liable  are  remedial, 
while  they  are  not  to  be  strained  to  cover  cases  not  fairly  embraced 
by  them,  they  are  yet  to  be  liberally  expounded.^  If  the  statute  cre- 
ating the  liability  against  the  corporation  prescribes  the  remedy,  that 
alone  can  be  pursued,  as,  if  the  statute  provides  for  an  assessment,  a 
civil  action  will  not  lie  against  the  corporation.^  But  if  the  statute 
gives  the  right  or  creates  the  liability  and  prescribes  no  specific 
remedy,  an  action  may  be  brought.* 

§  959  (760).    Destruction  of  Property  by  Mobs,  —  Public  or  mu- 
nicipal corporations  are  under  no  common-law  liability  to  pay  for 


1  White  V.  Charleston  Council,  2  Hill 
;B.  C),  571  (1835).  The  result  was 
right ;  but  assuming  the  power  to  pass  the 
ordinance,  the  decision  should  be  placed, 
we  think,  upon  the  ground  that  the  in- 
tendant  was  discharging  a  public,  as  dis- 
tinguished from  a  rmmicipal  or  corporate 
duty,  and  is  not  in  this  matter  to  be  re- 
garded as  the  agent  of  the  city,  and  there- 
fore the  city  would  not,  on  the  principle 
of  respondeat  superior,  be  responsible  for 
his  acts.  Approved,  18  Am.  Law  Review, 
1009.  See  oscillations  in  later  cases.  John- 
ston V.  Charleston,  3  S.  C.  232  ;  Coleman 
V.  Chester,  1 4  S.  C.  286  ;  Black  v.  Colum- 
bia, 19  S.  C.  412.  Infra,  sec.  976,  note. 
Ante,  sees.  66,  950  ;  post,  sees.  974-980, 
1043-1052  ;  Fisher  v.  Boston,  104  Mass. 
87  ;  s.  c.  6  Am.  Rep.  196  ;  Hafford  v. 
New  Bedford,  16  Gray,  297;  Neuert  v. 
Boston,  120  Mass.  338  ;  Wheeler  v.  Cin- 
cinnati, 19  Ohio  St.  19  ;  Keller  v.  Corpus 
Christi  (citing  text  with  approval),  50 
Tex,  614;  Hamilton  County  v.  Garrett, 
62  Tex.  602  ;  Edgerly  v.  Concord,  59  N.  H. 
78. 

2  New  York  v.  Lord,  17  Wend.  285, 
292  (1837),  per  Nelson,  C.  J.,  affirmed,  18 
Wend.  126;  New  York  v.  Pcntz,  24 
Wend.  668  ;  Stone  v.  New  York,  .  25 
Wend.  157.  In  Massachusetts  it  is  held 
that  the  statute  does  not  apply  to  a  build* 


ing  which  is  pulled  down  by  order  of  the 
public  officers  after  it  is  so  far  burnt  tliat 
it  is  impossible  to  save  it.  Taylor  v. 
Plymouth,  8  Met.  (Mass.)  462  (1844). 
And  the  N'ew  York  statute  does  not  im- 
pose a  liability  on  the  corporation  for 
property  which  would  inevitably  have 
been  destroyed  by  the  fire.  Pentz  v.  ^Etna 
F.  Ins.  Co.,  9  Paige,  568  ;  New  York  v. 
Lord,  17  Wend.  285.  Construction  of 
Georgia  statute,  making  municipal  cor- 
I^orations  liable.  Dorrosan  v.  Huttner, 
48  Ga.  133  (1873).  As  to  liability  for 
neglect  of  firemen,  see  infra,  sec.  976. 

8  Russell  V.  New  York",  2  Denio  (N.  Y. ), 
461  (1845).  Same  principle,  infra,  992  ; 
supra,  sees.  815-818.  Where  in  such  a  case 
there  is  power  to  demolish  the  building  a 
court  of  equity  will  not  in  general  be  dis- 
posed to  interfere  with  the  exercise  of  the 
power.  See  Auckland  v.  Westmin.ster 
Local  Boaril,  L.  R.  7  Ch.  597  ;  Kerr  v. 
Preston  Corp.,  L.  R.  6  Ch.  Div.  463. 
Remedy  by  action  and  by  injunction  in 
respect  of  acts  by  public  boards  and  com- 
missioners in  excess  of  statutory  jiowers, 
and  to  prevent  unnecessary  injury  from 
the  execution  of  such  powers,  see  Addison 
on  Torts  (4th  ed.),  chap.  16,  sec.  3. 

<  Lowell  V.  Wyman,  12  Cush.  (Mass.) 
273,  276  (1853). 
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the  property  of  individuals  destroyed  by  mobs  or  riotous  assem- 
blages ;  ^  but  in  such  case,  the  legislature  may  constitutionally  give  a 
remedy,  and  regulate  the  mode  of  assessing  the  damages.^ 


1  Western  Col.  of  Horn.  v.  Cleveland, 
12  Ohio  St.  375  (1861).  It  was  held  in 
this  case  that  a  provision  inter  alia  in  the 
constituent  act  of  the  city  that  it  "shall 
be  the  duty  of  the  council  to  regulate  the 
police  of  the  city,  preserve  the  peace,  pre- 
vent riots,  disturbances,  and  disorderly  as- 
semblages," had  reference  to  the  passage 
of  ordinances  to  be  enforced  by  officers 
appointed  for  the  purpose,  and  did  not 
make  the  city  responsible  for  the  riotous 
destruction  of  property,  or  for  the  neglect 
of  the  officers  of  the  city  in  not  preventing 
such  destruction.  Hart  v.  Bridgeport,  13 
Blatchf.  C.  C.  R.  289,  opinion  by  Ship- 
man,  J.  Supra,  sec.  949.  See,  also, 
Prather  v.  Lexington,  13  B.  Mon.  559 
(1852)  ;  Ward  v.  Louisville,  16  B.  Mon. 
184  (1855).  In  these  cases  liability  was 
sought  to  be  grounded  on  the  existence  of 
power  in  the  officers  to  prevent  and  sup- 
press mobs,  and  their  failure  and  neglect  of 
duty  in  this  respect.  The  court  did  not 
regard  the  omissions  or  acts  of  the  execu- 
tive officers  of  the  city  as  imposing  any 
liability  on  the  city  in  its  corporate  capa- 
city. Cheaney  v.  Hooser,  9  B.  Mon.  330 
(1848)  ;  Robinson  v.  Greenville,  42  Ohio 
St.  625,  where  a  municipal  corporation  was 
held  not  to  be  liable  for  an  injury  caused 
hy  the  discharge  of  a  cannon  in  a  public 
street  by  an  assembly  of  disorderly  persons, 
though  it  had  given  them  permission  to 
fire  it  and  took  no  steps  to  stop  the  firing. 
To  same  effect  on  similar  facts,  Norris- 
town  V.  Fitzpatrick,  94  Pa.  St.  121 ;  and 
see  Lincoln  r.  Boston  (Mass.),  148  Mass. 
578  ;  s.  c.  20  N.  E.  Rep.  329,  where  a  city 
was  held  not  to  be  liable  for  damages  caused 
by  the  frightening  of  a  horse  in  an  adjacent 
street  by  the  firing  of  cannon  in  a  public 
common  under  a  license  from  the  city. 
In  further  support  of  the  doctrine  stated  in 
the  text,  see  supra,  sec.  949  ;  Ball  v.  Wood- 
bine (damage  from  fireworks  discharged  in 
j  violation  of  ordinance),  61  Iowa,  83  ;  Hill 
j  V.  Charlotte,  72  N.  C.  55  ;  infra,  .sec.  974 
I  et  seq. ;  Pennsylvania  Hall,  In  re,  5  Pa.  St. 
;  204  (1847)  ;  Allegheny  County  r.  Gibson, 
j       90  Pa.  St   397  ;  Fauvia  v.  New   Orleans 


(construing  statute),  20  La.  An.  410; 
Howe  V.  New  Orleans,  12  La.  An.  481 ; 
Baltimore  v.  Poultney  (construing  Mary- 
land legislation),  25  Md.  107  (1866)  ; 
Duffy  V.  Baltimore,  Taney  C.  C.  2C0 
(1852)  ;  Williams  v.  New  Orleans,  23 
La.  An.  507  (1871)  ;  Hagerstown  r. 
Dechert,  32  Md.  369  (1869)  ;  Brightman 
p.  Bristol,  65  Maine,  428  ;  Martin  v. 
Brooklyn,  1  Hill  (N.  Y.),  545,  551; 
Underbill  v.  Manchester  (liability  of 
towns  under  statute),  45  N.  H.  214  ; 
Chadboume  r.  Newcastle,  48  N.  H.  196 ; 
Bailey  r.  New  York,  3  Hill  (N.  Y.),  531  ; 
Buttrick  r.  Lowell,  1  Allen  (Mass.),  172 ; 
Ely  V.  Niagara  Co.  Sup.,  36  N.  Y.  297  ; 
Dale  County  v.  Gunter,  46  Ala.  118 
(1871)  ;  Campbell  v.  Montgomery,  53 
Ala.  527 ;  Newberry  v.  New  York,  1 
Sweeny  (31  N.  Y.  Sup'r  Ct.),  369  (1869)  ; 
Moody  V.  Niagara  Co.  Sup.,  46  Barb.  659. 

'^  Darlington  v.  New  York,  31  N.  Y. 
164  (1865),  cited  ante,  sec.  66,  and  notes. 
Pennsylvania  Hall,  In  re,  5  Pt.  St.  204 
(1847);  Russell  v.  New  York,  2  Denio 
(N.  Y.),  461  (1845)  ;  Lowell  v.  Wyman, 
12  Cush.  (Mass.)  273,  276  (1853)  ;  Gray 
V.  Brooklyn,  10  Abb.  (N.  Y.)  Pr.  n.  s. 
186  (1869);  Campbell  v.  Montgomery 
Council,  53  Ala.  527,  citing  text.  It  is 
held  ander  the  statutes  of  Kansas,  that  an 
action  against  a  city,  for  damages  result- 
ing from  the  killing  of  a  man  by  a  mob, 
should  be  brought  in  the  name  of  the  per- 
sonal representative  of  the  deceased.  Atch- 
ison V.  Twine,  9  Kan.  350  (1872).  Stat- 
ute of  Maine  construed.  Brightman  v. 
Bristol  (contributory  fault  and  measure  of 
damages),  65  Me.  426  (1876)  ;  8.  c.  20 
Am.  Rep.  711.  Statute  of  Neic  Hamp- 
shire construed.  Underbill  v.  Manchester, 
45  N.  H.  214.  The  fact  that  plaintiflF  kept 
a  disonlerly  house  held  no  defence.  Ely 
r.  Niagara  Co.  Sup.,  36  N.  Y.  297. 

In  California  it  is  not  necessary  that 
a  claim  against  a  county,  for  damages  for 
property  destroyed  by  a  mob,  should  be 
presented  to  the  board  of  supervisors  for 
allowance  before  bringing  an  action  to 
recover  judgment  on  it.     The  act  of  the 
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§  960.    Same  subject.     Legislative  Power  as  to  Remedy.  —  As  the 

right  to  reimbursement  iu  such  cases,  when  given,  is  wholly  based 
upon  the  statute,  and  does  not  rest  upon  contract,  the  legislature 
may,  in  the  absence  of  special  constitutional  limitations,  regulate  the 
remedy  or  the  means  of  enforcement  of  the  liability  at  its  pleasure, 
even  after  judgment  has  been  rendered  against  the  municipality.^ 


legislature  compelling  a  county  to  pay  for 
property  destroyed  by  a  mob  created  a 
new  right,  and  provided  a  new  remedy 
therefor,  complete  in  itself.  The  statute 
of  Pennsylvania  gives  to  the  owner  of 
property  destroyed  by  a  mob  a  right  of  ac- 
tion for  damages  against  the  county  where 
such  property  is  situated.  But  under  the 
statute,  no  person  can  recover  if  it  appejrs 
that  the  destruction  was  caused  by  his 
illegal  or  improper  conduct,  nor  unless  it 
appears  that  upon  knowledge  of  the  in- 
tention to  destroy  the  property,  if  there 
be  sufficient  time,  notice  be  given  to  the 
sheriff  or  other  specified  officials.  In  a 
case  under  this  statute  (The  Pittsburg 
Riot)  it  was  held  (1)  that  the  property- 
owner  is  not  in  default  for  not  giving 
notice,  unless  he  had  first  knowledge  of 
the  intention  to  destroy ;  (2)  that  the 
improper  conduct  to  prevent  recovery 
must  be  the  proximate  cause  of  the  de- 
struction, and  the  assertion  of  a  legal  right 
in  a  legal  manner  would  not  be  improper 
conduct ;  (3)  that  the  fact  that  the  riot 
was  widespread,  and  beyond  the  power  of 
local  authorities  to  anticipate  or  subdue, 
did  not  constitute  a  defence ;  (4)  that 
the  owner  of  personal  property  in  transitu, 
though  a  non-resident,  was  entitled  to  the 
benefit  of  the  statute  ;  and  (5)  that  such 
property  destroyed  in  a  county  by  a  mob 
was  situated  in  the  county.  Allegheny 
County  V.  Gibson,  90  Pa.  St.  297  ;  s.  c. 
20  Alb.  L.  J.  429  (Pa.  St.  1879)  ;  see 
Clear  Lake  W.  W.  Co.  v.  Lake  County, 
45  Cal.  90  (1872). 

^  Louisiana,  ex  rel.  Folsom,  v.  New  Or- 
leans, 109  U.  S.  285  (1883).  In  affirming 
a  judgment  in  this  case,  which  denied  the 
writ  of  mandamus  to  compel  a  levy  of 
taxes  to  pay  judgments  against  a  city  for 
damages  caused  by  a  mob,  Mr.  Justice 
Field  said  :  "The  right  to  reimbursement 
for  damages  caused  by  a  mob  or  riotous 
assemblage  of  people  is  not  founded  upon 


any  contract  between  the  city  and  the 
sufferers.  Its  liability  for  the  damages  is 
created  by  a  law  of  the  legislature,  and 
can  be  withdrawn  or  limited  at  its  pleas- 
ure. .  .  .  It  is  their  [municipal  corpora- 
tions'] duty  to  exercise  their  authority  so 
as  to  prevent  violence  from  any  cause,  and 
particularly  from  mobs  and  riotous  assem- 
blages. It  has,  therefore,  been  generally 
considered  as  a  just  burden  cast  upon 
them  to  require  them  to  make  good  any 
loss  sustained  from  the  acts  of  such  as- 
semblages which  they  should  have  re- 
pressed. The  imposition  has  been  sup- 
posed to  create,  in  the  holders  of  property 
liable  to  taxation  within  their  limits,  an 
interest  to  discourage  and  prevent  any 
movements  tending  to  such  violent  pro- 
ceedings. But,  however  considered,  the 
imposition  is  simply  a  measure  of  legisla- 
tive policy,  in  no  respect  resting  upon 
contract,  and  subject,  like  all  other  meas- 
ures of  policy,  to  any  change  the  legisla- 
ture may  see  fit  to  make,  either  in  the 
extent  of  the  liability  or  in  the  means  of 
its  enforcement.  And  its  character  is  not 
at  all  changed  by  the  fact  that  the  amount 
of  the  loss,  in  pecuniary  estimation,  has 
been  ascertained  and  established  by  the 
judgments  rendered.  The  obligation  to 
make  indemnity  created  by  the  statute 
has  no  more  element  of  contract  in  it 
because  merged  in  the  judgments  than 
it  had  previously."  It  was  held,  apply- 
ing these  principles,  that  a  statute  passed 
and  a  constitutional  provision  adopted, 
after  the  judgments  were  obtained,  which 
restricted  the  power  of  taxation  by  a  city 
to  such  an  extent  as  to  make  it  impossi- 
ble to  pay  the  judgments,  were  valid,  and 
did  not  deprive  the  judgment  creditor  of 
property  within  the  meaning  of  the  Four- 
teenth Amendment  to  the  Constitution 
of  the  United  States.  Louisiana,  ex  rel. 
Folsom,  V.  New  Orieans,  109  U.  S.  285 
(1883). 
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Implied  Liability  ex  delicto. 

§  961  (761).  Implied  Liability ;  Distinction  between  Quasi  Corpo- 
rations and  Municipal  Corporations.  —  lu  considering  the  subject  of 
the  implied  liability  (by  which  we  mean  a  liability  where  there  is 
no  express  statute  creating  or  declaring  it)  of  municipal  corporations 
to  civil  actions  for  miscoiiduct  w  neglect  on  their  part,  or  on  the 
fart  of  their  officers  in  respect  to  corporate  duties,  resulting  in  inju- 
ries to  individuals,  it  is  essential  to  bear  in  mind  the  distinction 
pointed  out  in  a  former  chapter,^  and  to  be  noticed  again  hereafter,^ 
between  municipal  cerporations  proper,  such  as  towns  and  cities 
specially  chartered  or  voluntarily  organizing  under  general  acts,  and 
involuntary  quasi  corporations,  such  as  townships,  school  districts,  and 
counties  (as  these  several  organizations  exist  in  most  of  the  States), 
including  therein  for  this  purpose  the  peculiar  form  of  organization, 
before  referred  to,  known  as  the  New  England  town.^  The  decisions 
of  the  courts  in  this  country  are  almost  uniform  in  holding  the  for- 
mer class  of  corporations  to  a  much  more  extended  liability  than  the 
latter,  even  where  the  latter  are  invested  with  corporate  capacity 
and  with  the  power  of  taxation ;  *  but  respecting  the  grounds  for  this 

city  officers  in  keeping  streets  or  bridges  in 
repair,  unless  made  liable  by  charterer  stat- 
ute. In  the  case  below  cited  the  court  says  : 
"Incorporated  cities  in  this  State  are 
mere  governmental  instruments  formed  im- 
der  the  State  laws  for  the  purposes  of  in- 
ternal administration.  They  are  not  dis- 
tinguishable in  principle  from  counties 
created  by  law  for  the  same  purpose.  Un- 
der the  acts  organizing  counties,  boards  of 
supervisors  and  road  overseers  are  charged 
with  the  duty  of  keeping  public  highways 
in  repair  ;  and  it  was  held,  in  Huffman  r. 
San  Joaquin  Count}-,  21  Cal.  426,  and 
Crowell  V.  Sonoma  County,  25  Cal.  313, 
that  counties  are  not  liable  for  injuries 
sustained  by  private  individuals  through 
the  neglect  of  the  officers  charged  with 
such  duties,  and  it  was  intimated  that  re- 
sponsibility, if  any,  for  such  injuries  rested 
upon  the  individual  officers  in  default." 
"Winbigler  v.  Los  Angeles,  45  Cal,  36 
(1872);  Tranter  r.  Sacramento,  61  CaL 
271. 

A  board  of  education  is  not  liable  in 
its  corporate  capacity  for  damages  for  an 
injury  resulting  to  a  pupil  while  attending 
a  common  school,  from  its  negligence,  in 
the  absence  of  a  Uaiute  creating  a  liability. 


^  Aide,  chap.  ii.  sees.  22,  66. 

2  Infra,  sees.  962,  996,  1017-1023  o. 

»  AnU,  sees.  28-30. 

*  A-nte,  sec.  22  and  note ;  sec.  66 ; 
Soper  r.  Henry  County,  26  Iowa,  264 
(1868);  Sussex  Co.  Freeh,  v.  Strader,  3 
Harr.  (18  N.  J.  L.)  108  (1840).  Ap- 
proved Cooley  r.  Essex  Co.  Freeh.,  27 
N.  J.  L.  415  ;  Pray  r.  Jersey  City,  32 
N.  J.  L.  394  ;  Passaic  Br.  Prop.  r.  Hobo- 
ken  Land  &  Imp.  Co.,  13  N.  J.  Efj.  524  ; 
Cooley  Const.  Lim.  240  et  seq.;  Niles  Tp. 
Conim'rs  r.  Martin,  4  Mich.  557  ;  Larkin 
r.  Saginaw  County  (defective  bridge),  11 
Mich.  88  ;  Lesley  v.  White,  1  Speers  L. 
(S.  C.)  31  ;  Young  r.  Edgefield  R.  Com- 
m'rs,  2  Nott  &  ilcC.  (S.  C.)  537  ;  Carroll 
r.  Tishamingo  Co.  Pol.  Bd.,  28  Miss.  38  ; 
Anderson  r.  State,  23  Miss.  459  ;  Hedges 
V.  Madison  Count}-,  6  111.  567  ;  Levy  v. 
Salt  Lake  City,  3  Utah,  63  ;  infra,  sees. 
962,  964,  968,  996,  1017,  and  cases  cited. 

In  Maryland,  a  county  is  liable  for  in- 
juries caused  by  unsafe  roads  and  bridges. 
Calvert  Co.  Comm'rs  v.  Gibson,  36  Md. 
229  (1872).     Index,  tit.  County. 

In  California,  iucor]iorated  ciries  are 
.  not  liable  for  injuries  sustained  by  private 
individuals,  caused  by  the  neglect  of  the 
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difference,  there  is  considerable  diversity  of  opinion.  The  principle 
involved  lies  at  the  basis  of  a  large  class  of  actions  against  muni- 
cipal corporations,  and  it  is  desirable  to  examine  it  in  the  light 
of  the  adjudications  which  have  established  it.  It  may,  in  the 
first  place,  be  remarked  that  it  is  a  general  principle  of  law,  founded 
in  reason,  that  where  one  suffers  an  injury  by  the  neglect  of  any 
duty  of  perfect  obligation  owing  to  him  which  rests  upon  another, 
the  person  injured  has  his  action.  This  doctrine  applies  not  only 
to  individuals,  but  to  private  corporations  aggregate,  and  it  obliges 
such  corporations  to  respond  in  a  private  action,  though  such  action 
be  not  expressly  given  by  statute,  for  the  damages  which  another 
may  suffer  by  reason  of  neglect  or  default  in  the  performance  of  any 
corporate  duty.^ 

§   962    (762).     Limited  Liability  of    New  England    Towns.  —  In 

this  state  of  the  law  the  question  was  presented  for  decision  at  an 
early  day  in  Massachusetts,  whether  tovms  in  that  State  (the  statute 


Finch  V.  Toledo  Bd.  of  Ed.,  30  Ohio  St. 
37  ;  s.  p.  Flori  v.  St.  Louis,  69  Mo.  341 
Brabham  v.  Hinds  Co.  Sup.,  54  Miss.  363  ; 
Kincaid  v.  Hardin  County,  53  Iowa,  430  ; 
post,  sees.  964,  965,  1017-1023  a ;  1 
Thomps.  Neg.  chap.  xv. 

^  As  to  private  corporations,  this  is 
well  illustrated  by  the  early  case  in  Massa- 
chusetts of  Kiddle  v.  Merrimac  Kiver  Canal 
Prop.,  7  Mass.  169.  This  was  an  action  of 
case  against  the  defendants,  a  canal  corpo- 
ration, which  were  bound  by  their  charter 
to  construct  their  canal  so  deep  and  wide 
that  rafts  of  a  certain  description  could 
pass  through  it  when  the  same  could  pass 
the  river  with  which  it  was  connected, 
but  which  failed,  to  the  plaintiffs  injury, 
thus  to  construct  their  canal.  It  was  ob- 
jected that  no  private  action  lay  against  a 
corporation  for  a  breach  of  its  duty,  even 
though  special  injury  was  suffered,  the 
only  remedy  being  by  information  or  in- 
dictment. And  it  was  specially  urged 
that  there  were  technical  objections  to 
maintaining  trespass,  or  trespass  upon  the 
case.  These  objections  were  disposed  of 
in  the  most  satisfactory  manner  by  the 
terse  and  luminous  judgment  of  Parsons, 
C.  J.,  who  decided  that  the  action  would 
lie,  and  placed  the  decision  upon  the 
broad  and  clear  grounds  stated  in  the 
text,  viz.:  that  private  corporations,  i.  e.. 


corporations  created  for  their  own  benefit, 
equally  with  individuals,  are  liable  for 
any  damages  which  another  may  suffer  by 
reason  of  any  neglect  or  default  to  perform 
any  corporate  duty.  Weld  v.  Androscog- 
gin Boom  Prop.,  6  Me.  93  (liability  of 
boom  companies);  Ward  v.  Newark  &  P. 
Turnp.  Co.,  Spencer  (20  N.J.  L. ),  323,  325; 
Parnaby  v.  Lancash.  Canal  Co.,  11  A.  & 
E.  223.  This  principle  as  to  private  cor- 
porations is  at  the  present  day  so  well  es* 
tablished  as  to  be  among  the  fundamental 
doctrines  of  our  jurisprudence.  *'  Tlie 
result  of  the  cases  i.s,"  says  the  Supreme 
Court  of  the  United  States,  "  that  for  acta 
done  by  the  agents  of  a  [private]  corpora- 
tion, either  in  contractu  or  in  delicto,  in 
the  course  of  its  business  and  of  their 
employment,  the  corporation  is  responsible 
as  an  individual  is  responsible  under  similar 
circumstances."  This  rule  is  applicable  to 
municipal  coi-porations,  but  it  is  applied 
with  greater  care.  Salt  Lake  City  v.  Hol- 
li.ster,  118  U.  S.  256,  262  (1885),  Philadel- 
phia, W.  &  B.  R.  R.  Co.  V.  Quigley,  21 
How.  202.  In  Quigley's  Case,  supra,  it 
was  held  that  the  railroad  company  might 
be  liable  to  an  action  for  libel.  In  Reed 
V.  Home  Sav.  Bank,  130  Mass.  443,  it  was 
held  that  the  bank  might  be  liable  to  an 
action  for  malicious  prosecution.  InfrOt 
sec.  973  a. 
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being  silent  upon  the  subject)  stood  upon  the  same  footing  as  re- 
spects liability  for  damages  arising  from  their  neglect  of  duty  as  in- 
dividuals and  private  corporations  ;  and  it  was  decided  that  they  did 
not,  and  that  in  order  to  subject  them  to  a  civil  action  in  favor  of  an 
individual  for  neglect  in  respect  to  their  public  duties  concerning 
highways,  though  such  duties  were  enjoined  by  statute,  the  legisla- 
ture must  expressly  give  the  action.  Applying  this  principle,  it 
was  accordingly  held,  in  Slower  v.  Leicester,^  that  a  town  was  not 
liable  in  a  common-law  action  for  damages  sustained  by  an  indi- 
vidual through  a  defect  in  the  highicays  of  the  toxvn.  This  case,  or 
the  English  case  upon  which  it  was  based, ^  has  been  generally  fol- 


1  Mower  v.  Leicester,  9  Mass.  247 
(1812).  "  From  a  very  early  period  in 
Massachusetts  towns  have  been,  by  general 
laws,  required  to  keep  highways  and 
bridges  in  repair,  and  made  liable  to  ac- 
tions for  defects  therein  by  persons  sus- 
taining special  damage  in  their  persons  or 
proijerty.  Mass.  Col.  St.  1648  ;  2  Mass. 
Col.  Rec.  229  ;  Mass.  Col.  Sts.  (ed.  1672) 
12  ;  Prov.  St  1693-94  (5  W.  &  M.)  chap, 
vi.,  sees.  1,  6j  1  Prov.  Laws  (State  ed. ), 
136,  137  ;  Anc.  Chart.  55,  56,  267,  269  ; 
St.  1786,  chap.  IxxxL,  sees.  1,  7  ;  Rev.  St. 
chap.  XXV.,  sees.  1,  22  ;  St.  1850,  chap, 
v.;  Gen.  Sts.  chap,  xliv.,  .sees.  1,  22." 
Hill  V.  Boston,  122  Mass.  344,  350  (1877). 
In  Mower  v.  Leicester,  says  Gray,  C.  J., 
"  the  question  was  directly  presented  for 
judgment,  in  an  action  at  common  law 
against  a  town  [in  Massachusetts]  for  a 
personal  injury  caused  by  a  defect  in  a 
highway,  of  which  the  town  had  not  had 
the  notice  required  to  charge  it  under  the 
statute.  It  was  argued  for  the  plaiutiiT 
that  none  of  the  objections  which  pre- 
vailed in  Russell  v.  Devon  County  [2 
T.  R.  667],  applied,  because  here  the  town 
was  a  corporation  created  b}-  statute,  capa- 
ble of  suing  and  being  sued,  was  bound  by 
statute  to  keep  the  public  highways  in 
repair,  was  called  upon  to  answer  only  for 
its  own  default,  and  had  a  treasury  out  of 
which  judgments  recovered  against  it 
might  be  satisfied  ;  and  that  the  objection 
that  a  multiplicity  of  actions  would  be 
the  consequence  of  levying  the  execution 
on  one  or  more  inhabitants  of  the  town 
could  have  no  effect,  because  it  would 
equally  apply  to  every  action  against  a 
town  or  parish,  and  yet  such  actions  were 


every  day  brought  and  supported.  But 
the  court  arrested  judgment,  saying  :  '  It 
is  well  settled  that  the  common  law  gives 
no  such  action.  Corporations  created  for 
their  own  benefit  stand  on  the  same 
ground,  in  this  respect,  as  individuals. 
But  quasi  corporations,  created  by  the 
legislature  for  purposes  of  public  policy, 
are  subject,  by  the  common  law,  to  an 
indictment  for  the  neglect  of  duties  en- 
joined on  them  ;  but  are  not  liable  to  an 
action  for  such  neglect,  unless  the  action 
be  given  by  some  statute.'  "  Hill  v.  Bos- 
ton, supra ;  post,  sees.  965,  997,  1003. 

2  Russell  V.  Devon  Co.,  2  D.  &  E.  T.  R. 
667.  In  this  case  an  individual  brought 
his  action  against  the  county  for  an  injury 
he  sustained  by  its  neglect  to  repair  a 
county  bridge.  The  duty  to  repair  was 
admitted.  That  the  defendant  was  liable 
to  indictment  for  neglect  to  repair  was 
concede<l.  And  inasmuch  as  it  had  no 
corporate  fund,  or  means  of  obtaining  such 
a  fund,  out  of  which  a  judgment  could  be 
satisfied,  and  because  each  inhabitant 
would  be  liable  to  satisfy  the  judgment 
which  might  be  levied  on  one  or  two  indi- 
viduals, who  would  have  no  (practicable) 
means  whatever  of  reimbursing  them- 
selves, it  was  considered  that  the  action 
could  not  be  maintained.  But  this  reason 
clearly  does  not  apply  to  ordinary  chartered 
municipalities,  or,  m  fact,  to  any  public 
body  having  a  corporate  fund,  or  the  means 
of  obtaining  one,  out  of  which  the  judgment 
may  be  satisfied.  In  Riddle  v.  Menimac 
River  Canal  Prop.,  7  Mass.  169,  187,  the 
decision  in  Russell  v.  Devon,  supra,  is 
considered  as  based  upon  "sound  reason," 
and  it  was  approved  in  England  in  Mack< 


1172 


MUNICIPAL   CORPORATIONS. 


§963 


lowed  throughout  the  New  England  States,  and  has  resulted  in  the 
establishment  therein,  and  in  the  very  general  recognition  elsewhere, 
of  the  doctrine  that,  without  a  statute  giving  it,  no  private  action 
lies  against  towns  in  New  England  or  other  quasi  corporations,  for 
the  neglect  of  duties  imposed  on  them  by  general  legislative  enact- 
ment applicable  to  all  such  corporations  as  governmental  or  public 
agencies. 

§  963.  Limited  Liability  of  Counties.  —  According  to  the  prevail- 
ing rule,  counties  are  under  no  liability  in  respect  of  torts,  except  as 
imposed  (expressly  or  by  necessary  implication)  by  statute.  They 
are  political  divisions  of  the  State  created  for  convenience,  and  are 
usually  regarded  not  to  be  impliedly  liable  for  damages  suffered  in 
consequence  of  neglect  to  repair  a  county-road  or  bridge ;  ^  such  a 


innon  v.  Penson,  25  Eng.  L.  &  Eq.  457 
(1854).  It  is  reviewed  and  commented  on 
in  many  subsequent  cases  ;  see  particu- 
larly, Weightman  v.  Washington  Corp.,  1 
Black  (U.  S.),  39,  52,  53  ;  Morey  v.  New- 
fane,  8  Barb.  (N.  Y.)  645  ;  Young  v. 
Edgefield  R.  Comm'rs,  2  Nott  &  McC. 
(S.  C.)  537  ;  Beardsley  v.  Smith,  16  Conn. 
375  ;  Ball  v.  Winchester,  32  N.  H.  443  ; 
Gilman  v.  Laconia,  55  N,  H.  130  (1875); 
s.  c.  20  Am.  Rep.  175,  explaining  and 
limiting  Ball  v.  Winchester  ;  Eastman  v. 
Meredith,  36  N.  H.  284  (1858),  cited 
infra,  sec.  964,  note.  McConnell  v. 
Dewey  (road  supervisor's  liability),  5  Neb. 
385  (1875);  1  Thomps.  Neg.  chap.  xv. 

Mode  of  enforcing  liabilities  of  New 
England  towns.  It  may  here  be  re- 
marked that,  at  common  law,  corporators 
are  not  personally  liable  for  the  debts  of  the 
corporation ;  hut  by  usage  and  practice,  pe- 
culiar in  this  country  to  the  New  England 
States,  quasi  corporations,  as  towns,  coun- 
ties, and  parishes,  are  an  exception  to  this 
rule,  and  private  property  may  be  taken 
to  satisfy  a  corporate  judgment.  The  his- 
tory of  this  anomalous  usage,  and  the  rea- 
sons for  it,  are  stated  at  large  by  Church, 
J.,  in  Beardsley  v.  Smith,  16  Conn.  368 
(1844).  See,  also,  Hill  v.  Boston,  122 
Mass.  344  (1877);  s.  c.  23  Am.  Rep.  332  ; 
Union  v.  Crawford,  19  Conn.  331  ;  Fer- 
nald  V.  Lewis,  6  Me.  264.  2C8,  per  Weston, 
J.;  Brewer  v.  New  Gloucester,  14  Mass. 
216  ;  Merchants'  Bank  v.  Cook,  4  Pick. 
(Mass.)  405,  414;    Chase  v.   Merrimack 


Bank,  19  Pick.  (Mass.)  564;  Gaskill  v. 
Dudley,  6  Met.  (Mass.)  551.  The  usage, 
as  established  by  statute,  is  not  a  taking 
of  property  without  "  due  process  of  law." 
Eames  v.  Savage,  77  Me.  212.  See,  also, 
ante,  sec.  849,  note.  Remedy  of  inhabit- 
ant over.  Beers  r.  Botsford,  3  Day  (Conn.), 
159.  Index,  tit.  New  England  Towns. 
But  it  is  otherwise  in  case  of  corporations 
proper ;  and  the  author  is  aware  of  no 
instance,  out  of  New  England,  even  in 
the  case  of  quasi  corporations,  in  which, 
without  a  statute  to  that  effect,  private 
property  has  been  considered  liable  to  pay 
public  debts.  Ante,  sees.  576,  849,  note, 
861,  note ;  North  Lebanon  v.  Arnold,  47 
Pa.  St.  488  ;  Miller  v.  Mc Williams,  50 
Ala.  427  (1874);  s.  c.  20  Am.  Rep.  297. 
In  accord  with  the  author's  views  are  Flori 
V.  St.  Louis,  69  Mo.  341  ;  Brabham  v. 
Hinds  Co.  Sup.,  54  Miss.  363  ;  Kincaid  v. 
Hardin  County,  53  Iowa,  430,  distinguish- 
ing Wilson  V.  Jefferson  County,  13  Iowa, 
181;  s.  p.  Sherbourne  n.  Yuba  County,  21 
Cal.  113;  Mitchell  t'.  Rockland,  52  Me.  118; 
Symonds  v.  Clay  Co.  Sup.,  71  111.  355 ; 
Crowell  V.  Sonoma  County,  25  Cal.  313. 
In  the  chapters  on  Corporate  Boundaries, 
Dissolution,  Contracts,  and  Mandamus  we 
have  had  occasion  to  consider  the  reme- 
dies of  creditors  against  municipal  and 
public  corporations,  to  which  the  reader  is 
referred. 

1  Post,  sees.  997-1003,  1022,  1023  a', 
Brabham  v.  Hinds  Co.  Sup.,  54  Miss. 
863 ;  HoUenbeck  v.  Winnebago  County, 


§963 


LIABIUTY   OF   COUNTIES   FOR  TORTS. 


11T3 


liability,  unless  declared  by  statute,  is  generally,  but  not  quite  univer- 
sally, denied  to  exist.^  On  the  same  grounds,  such  organizations  as 
townships,  school-districts,  road-districts,  and  the  like,  though  possess- 
ing corporate  capacity  and  power  to  levy  taxes  and  raise  money,  for 
their  respective  public  purposes,  have  been  very  generally  consid- 
ered not  to  be  liable  in  case,  or  other  form  of  civil  action,  for 
neglect  of  public  duty,  unless  such  liability  be  created  by  statute? 
A  county,  though  it  has  power  to  erect  and  repair  public  buildings, 
and  to  levy  and  collect  a  tax  for  that  purpose,  is  not  responsible,  in 
the  absence  of  a  statute  making  it  so,  for  injuries  resulting  from  the 
unsafe  and  dangerous  condition  of  county  buildings,  especially  where 
there  exists  no  statute  authorizing  the  levy  of  a  tax  to  satisfy  such  a 
judgment.     A  county  was  accordingly  held  not  to  be  liable  for  an 


95  111.  148  ;  Waltham  v.  Kemper,  55  111. 
346 ;  White  v.  County,  58  111.  297 ; 
Granger  v.  Pulaski  County,  26  Ark.  37 
(1870) ;  White  v.  Chowan  Co.  Comm'rs, 
90  N.  C.  437  ;  Abbett  v.  Johnson  County, 
114  Ind.  61  (1887)  ;  Shearm.  &  Red.  Neg. 
(4th  ed.),  sec.  256,  note,  and  cases  cited. 

^  Cases,  supra ;  post,  sees.  996-1003, 
1022,  1023;  Askew  z?.  Hale  County,  54  Ala, 
639  ;  s.  c.  25  Am.  Rep.  730  ;  Barbour 
County  r.  Horn,  48  Ala.  566. 

In  Indiarux  it  is  considered  that  the 
diUy  of  the  county  to  keep  bridges  in  repair 
is  imperative,  and  having  the  power  to 
make  appropriations  of  money  for  that 
purpose,  the  county  is  held  impliedly  liable 
for  damages  sustained  by  a  traveller  from 
a  county  bridge  negligently  suffere<l  to  re- 
main out  of  repair.  House  v.  Montgomery 
Co.  Comm'rs,  60  lud.  580  ;  Knox  County 
V.  Montgomery,  109  Ind.  69,  and  cases 
cited;  Abbett  v.  Johnson  County,  114 
Ind.  61  (1887).  Post,  sees.  997-1003, 
1022,  1023  a. 

In  Nebraska  the  general  rule  of  the 
turn-liability  of  counties  in  such  cases  is 
held.  Woods  v.  Colfax  Co.  Comm'rs,  10 
Xeb.  552  (1880)  ;  s.  c.  23  Alb.  L.  J.  14. 

2  Text  approved.  Kincaid  r.  Hardin 
County,  53  Iowa,  430  ;  s.  c.  5  N.  W.  Rep. 
590  ;  Lane  w.  Woodbury,  58  Iowa,  462  ; 
8.  p.  Bartlett  v.  Crozier,  17  Johns.  (X.  Y.) 
439  ;  Farnura  v.  Concord,  2  N.  H.  392  ; 
Adams  v.  Bank,  1  Me.  361  ;  Baxter  v. 
Winooski  Turnp.  Ca,  22  Vt.  123  ;  Beard- 
sley  V.  Smith,  16  Conn.  375  ;  Chidsey  v. 
Canton,   17   Conn.    475  ;    Niles  Tp.    H. 


Comm'rs  v.  Martin,  4  Mich.  557  ;  Loril- 
lard  ».  Monroe,  11  X.  Y.  392  ;  Reardon  v. 
St.  Louis,  36  Mo.  555;  Tritz  v.  Kansas 
City,  84  Mo.  632 ;  Sherboume  r.  Yuba 
County,  21  Cal.  113  ;  State  v.  Hudson 
County,  30  N.  J.  L.  137  ;  Weightman  v. 
Washington  Corp.,  1  Bkck  (U.  S.),  39; 
Eastman  v.  Meredith,  36  N.  H.  284  ;  Sut- 
ton V.  Carroll  Co.  Pol.  Bd.,  41  Miss.  236; 
Treadwell  v.  Hancock  Co.  Comm'rs,  11 
Ohio  St.  190,  per  Gholson,  J.  ;  Hedges  v. 
Madison  County,  6  111.  567  ;  Sussex  Co. 
Freeh,  v.  Strader,  3  Harr.  (18  N.  .J.  L.) 
108  ;  Van  Eppes  v.  Comm'rs,  25  Ala.  460 
(1854) ;  Larkin  r.  Saginaw  County,  11 
Mich.  83 ;  Bray  v.  Wallingford,  20  Conn. 
416,  419;  HoUenbeck  v.  Winnebago  Co., 
95  111.  148;  ante,  sees.  22,  66,  961,  and 
cases  cited.  The  doctrine  of  the  text,  as 
elsewhere  shown  in  this  chapter,  does  not 
apply  to  Xew  England  towns,  where  the 
duty  is  private  or  corporate,  as  distin- 
guished from  public  ;  nor  does  it  appear 
to  be  applied  when  the  wrongful  act  is 
in  the  nature  of  a  trespass  upon  the  prop- 
erty rights  of  others.  Oilman  v.  I^conia, 
55  N.  H.  130  (1875);  s.  c.  20  Am.  Rep. 
175,  explaining  and  limiting  Ball  v.  Win- 
chester, 32  N.  H.  435  ;  Weed  v.  Greenwich, 
45  Conn.  170.  In  order  to  establish  a 
liability  upon  such  an  organization  for 
damages,  it  must  be  shown  that  prior  to 
the  accident  the  corporation  must  have 
had  exclusive  control  of  the  bridge  or 
building  where  the  injury  occurred.  Titler 
V.  Iowa  County,  43  Iowa,  90 ;  HoUenbeck 
V.  Winnebago  County,  supra. 
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injury  suffered  by  the  plaintiff,  who,  when  in  attendance  upon  court 
as  a  witness,  was  precipitated  into  the  cellar  of  the  court-house,  in 
consequence  of  the  negligent  omission  of  the  agents  or  officers  of  the 
county  to  guard  or  light  a  dangerous  opening  leading  into  the  cellar.^ 


1  Liability  of  counties  for  neglect  of 
officials,  d:c.  Post,  sees.  997-1003,  1022, 
1023  ;  Index,  tit.  County ;  Hamilton  Co. 
Conim'rs  v.  Mighels,  7  Ohio  St.  109  (18.57), 
cited  ante,  sec.  25,  note,  overruling  the 
early  case  of  Brown  Co.  Comm'rs  v.  Butt, 
2  Ohio,  348,  recognized,  but  without  exam- 
ination, as  authoritative,  in  Richardson  v. 
Spencer,  6  Ohio,  13,  following  Russell  v. 
Devon  County,  2  D.  &  E.  T.  R.  661,  ap- 
proving Riddle  V.  Merriniac  River  Canal 
Prop.,  7  Mass.  169  ;  Mower  v.  Leicester, 
9  Mass.  247  ;  Young  v.  Edgefield  R. 
Coram'rs,  2  Nott  &  MeC.  (S.  0.)  537; 
White  V.  City  Council,  2  Hill  (S.  Ci),  571; 
Ward  V.  Hartford  County,  12  Conn.  404  ; 
Sussex  Co.  Freeh,  v.  Strader,  3  Harris 
(N.  J.),  108  ;  Kincaidv.  Hardin  County, 
63  Iowa,  430  (1880)  (distinguishing  Wil- 
son V.  Jefferson  County,  13  Iowa,  181); 
s.  p.  Sherbourne  v.  Yuba  County,  21  Cal. 
113;  Mitchell  v.  Rockland,  52  Me.  118; 
Dosdall  V.  Olmsted  County  (failure  to  re- 
pair court-house),  30  Minn.  96 ;  Crowell 
V.  Sonoma  County,  25  Cal.  313  ;  Hedges 
V.  Madison  County,  6  111.  557  ;  Hollenbeck 
V.Winnebago  Co,  (defective  construction  of 
public  building),  95  111.  148  ;  Symonds  v. 
Clay  Co.  Sup.  (negligent  setting  fire  to 
brush  by  county  employee),  71  111.  355  ; 
Fowle  V.  Alexandria,  3  Pet.  409;  Morey 
V.  Newfane,  8  Barb.  (N.  Y.)  645.  See 
similar  case  of  Eastman  v.  Meredith,  in- 
fra, sec.  964,  note.  See,  also,  sec.  986, 
and  note.  But  a  city  is  liable.  Campbell 
V.  Montgomery,  53  Ala.  527 ;  s.  c.  25  Am. 
Rep.  156.  Nor  is  a  township  liable  in 
Kansas.  Eickenberry  v.  Bazaar,  22  Kan. 
556.  It  was  said,  arguendo,  in  7  Ohio  St. 
109,  supra,  that  a  municipal  corporation 
proper  would,  under  like  circumstances, 
have  been  liable.  See,  on  this  point,  in- 
fra, sees.  974-983  ;  Cleveland  v.  King,  132 
U.  S.  295.  So  in  Georgia,  a  county, 
although  it  is  its  duty  to  keep  a  good  and 
sufficient  jail,  is  not  liable  for  'an  escape 
caused  by  the  insufficiency  of  the  jail, 
.though  the  sheriff  may  have  been  made 
liable    therefor,    there   being   no   statute 


giving  such  an  action.  The  Governor  v. 
Clark  Co.  Inf.  Ct.  Jus.,  19  Ga.  97  (1855), 
citing  Russell  v.  Devon  County,  2  D,  & 
E.  T.  R.  661 ;  s.  P.  Haygood  v.  Clark  Co. 
Inf.  Ct.  Jus.,  20  Ga.  845.  See,  also, 
Peters  v.  State,  9  Ga.  109 ;  Scales  v.  Chat- 
tahoochee Co.  Ord.  (non-repair  of  bridges), 
41  Ga.  225.  The  non-liability  of  counties 
in  Virginia,  in  tlie  absence  of  a  statute 
declaring  the  liability,  is  asserted  by  the 
Court  of  Appeals  in  Fry  v.  Albemarle 
County  (Nov.  1889),  not  yet  officially  re- 
ported. The  county  was  sued  to  recover 
damages  resulting  from  the  alleged  negli- 
gence of  a  State  convict  engaged  in  work- 
ing on  the  public  roads,  and  of  the  alleged 
negligence  of  a  superintendent  who  was 
appointed  under  the  authority  of  State  law. 
"No  suit,"  said  the  court,  "can  be  main- 
tained against  the  county  of  Albemarle 
upon  the  principle  of  respondeat  superior, 
because  the  relation  of  master  and  servant 
did  not  exist.  Such  officers  are  quasi 
public  officers  of  the  State  ;  for,  although 
the  officer  in  charge  was  appointed  by  the 
county,  yet  the  office  and  duties  incident 
to  it  were  created  by  an  act  of  the  legisla- 
ture, for  the  general  public  welfare ;  the 
public  roads  of  Albemarle  county  being 
highways  of  the  commonwealth  for  the 
common  benefit  of  all  the  people  of  the 
State  who  have  a  right  to  use  them.  We 
have  been  referred  to  numerous  decisions 
concerning  the  character  of  the  duty  re- 
quired of  these  and  other  officials  similarly 
situated,  drawing  a  distinction  where  the 
duty  is  for  the  benefit  of  the  general  public 
and  where  it  is  for  the  benefit  of  a  corpora- 
tion, but  we  do  not  cite  them.  They  are 
more  distinctly  applic^able  to  municipal 
corporations  proper  than  to  such  organiza- 
tions as  counties,  which  are  rather  political 
subdivisions  of  the  State,  or,  as  sometimes 
denominated,  '  quasi  corporations.' " 

A  county  is  not  liable  for  a  nuisance  to 
a  citizen  in  the  erection  of  a  jail  in  the  im- 
mediate vicinity  of  his  residence,  or  for 
sulfering  it  to  become  so  filthy  and  disor- 
derly as  to  be  a  nuisance  to  him  and  hia 
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§  964  (763).  statutory  and  Implied  Liability  of  New  England 
Towns.  —  In  Xew  Euglaud,  as  will  hereafter  be  showu,  there  is,  iu- 
deed,  a  liahility  on  both  cities  arul  towns  for  injuries  catised  by  unsafe 
or  defective  highways  ami  streets,  but  this  liability  is  regarded  as  wholly 
and  strictly  statutory.  The  rule  of  law  above  mentioned  ^  is  there 
adhered  to,  but  it  is  not  of  universal  application  even  as  to  towns, 
for  it  is  considered  that  {here  may  be  other  instances  in  which  they 
are  civilly  liable  for  neglect  of  duty,  without  an  express  statute  to  that 
effect.^  Speaking  of  the  rule  established  in  the  before-mentioned 
case  of  Mower  v.  Leicester,  that  a  private  action  cannot  be  main- 
tained against  a  quasi  corporation  for  neglect  of  public  duty  un- 
less the  action  be  given  by  statute,  Mr.  Justice  Metcalf,  in  a  much 
later  case,^  says :  "  And  so  it  has  ever  since  been  held  by  this  and 

family.  Wehn  v.  Gage  Co.  Comm'rs,  5 
Neb.  494 ;  s.  p.  Crowell  v.  Sonoma  Coun- 
ty, 25  Cal.  .31-3 ;  Threadgill  v.  Ansou  Co. 
Comm'rs,  99  N.  C.  352  (not  liable  for  a 
nuisance  on  court-house  square).  County 
courts  in  Missouri  are  not  agencies  of  the 
county,  but  a  branch  of  the  State  judiciaiy, 
and  hence  the  county  is  not  liable  for 
their  judicial  action  or  non-action.  Mil- 
ler V.  Iron  County,  29  Mo.  122  ;  State  v. 
St.  Louis  Co.  Court,  34  JIo.  546.  The 
county  is  part  of  the  body  of  tJie  State. 
Commonwealth  v.  Brice,  22  Pa.  St.  211. 
It  is  liable  as  at  common  law  for  services  of 
physicians  in  making  a  post  viortcm  exiim- 
ination  at  rei|uest  of  coroner.  Allegheny 
County  p.  Shaw,  34  Pa.  St.  301.  But  not 
liable  for  medical  treatmetit  of  prisoner 
taken  ill  on  his  triaL  Commonwealth  v. 
Hall,  7  Watts  (Pa.),  290;  supra,  sec.  938, 
note.  Liability  of  counties  on  warrants 
or  orders.  See  Index,  tit.  Orders,  JFar- 
raufs.  Road  districts  are  political  subdi- 
visions of  counties,  and  road  officers  are 
not  liable  to  civil  action  unless  by  force  of 
statute.  McConnell  v.  Dewey,  5  Neb.  365, 
392  (1877).  If  a  statute  creates  a  claim 
or  liability  against  a  county,  and  provides 
no  remedy  for  its  enforcement,  an  action 
at  law,  by  ordinary  summons  and  com- 
plaint, will  lie.  Lowndes  County  v.  Hun- 
ter, 49  Ala.  507  (1S73).  See  Index,  tit 
Ma7idamus. 

Where  a  claim  against  a  county  for 
money  is  properly  presented  to  the  county 
board,  and  they  fail  or  refuse  to  take  any 
action  thereon,  or  fail  or  refuse  to  allow 
the  same,  the  holder  may  then  commence  an 


action  thereon  against  the  county  for  the 
amount.  In  such  action  it  is  not  neces- 
sary that  he  should  set  forth  that  he  had 
previously  presented  the  claim  to  the  county 
board  for  their  allowance.  Such  presenta- 
tion does  not  constitute  any  part  of  his 
cause  of  action.  Ordinarily  the  records  of 
the  county  furnish  the  best  evidence  of 
the  acts  and  proceedings  of  the  commis- 
sioners, but  when  such  acts  and  proceed- 
ings amount  in  law  to  a  contract,  and  this 
for  services  or  property,  or  sometliiug  of 
value  to  be  furnished,  and  such  contract 
has  been  executed  by  the  other  party,  and 
the  county  has  received  the  benefit  of  it, 
it  would  not  be  proper  to  allow  the  county 
commLssioners  to  defeat  an  action  merely 
because  the  commissioners  and  their  clerk 
had  failed  to  do  their  duty  by  making 
their  records  show  all  their  acts  and  pro- 
ceedings. In  such  a  case,  where  the 
records  are  silent  with  reference  thereto, 
the  contract  may  be  shown  by  parol  evi- 
dence. GiUett  V.  Lyon  Co.  Comm'rs,  18 
Kan.  410.  See  Index,  tit.  County;  Man- 
damus;  Records  and  Doeuments. 
^  Supra,  sec.  962. 

2  Oliver  v.  Worcester,  102  Mass.  489, 
496  (1869)  ;  s.  c.  3  Am.  Rep.  485  , 
Blodgett  V.  Boston,  8  Allen  (Mass ),  237 
(1864);  Stickney  v.  Salem,  3  Allen  (Mass.), 
374  ;  Chidsey  v.  Canton,  17  Conn.  475, 
478  (1846),  approving  Mower  p.  Leicester, 
9  Mass.  247  ;  Reed  v.  Belfast,  20  ile.  246. 
See,  also,  Weisenberg  ».  Winneconne,  56 
Wis.  667  ;  infra,  sees.  996,  997,  1000, 
1001. 

3  Bigelow  V.  Randolph,  14  Gray  (Mass.), 
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otlior  courts.     This  rule  of  law,  however,  is  of  limited   application. 
It  is  applied  in  the  case  of  towns  only  to  the  neglect  or  emission 


541,  543  (I860)  ;  Eastman  v.  Meredith,  36 
N.  H.  284  (1856),  and  Conrad  v.  Ithaca, 
16  N.  Y.  158  (1857),  elsewhere  referred 
to,  are  approved.  The  extract  in  the  text 
from  Bigelow  v.  Randolph  approved  by 
Sherwood,  J.,  in  Hannon  v.  St.  Louis 
County,  62  Mo.  313,  316  (1876).  See, 
also,  ante,  sees.  25,  66,  961  et  seq.  ;  post, 
sees.  974,  980,  1043,  1053. 

JVew  Eiigland  toivn  ;  liability  for  ne- 
glect of  public  duty;  defective  town-house. 
The  question  of  the  right  to  maintain  an 
action  against  a  New  England  town  (the 
nature  of  which  has  been  before  consid- 
ered) for  neglect  of  duty,  in  the  absence 
of  statute  either  giving  or  prohibiting  such 
an  action,  was  learnedly  and  ably  exam- 
ined by  the  Supreme  Court  of  New  Hamp- 
shire, in  the  case  of  Eastman  v.  Meredith, 
just  mentioned  and  heretofore  referred  to 
(ante,  sec.  29).  The  material  facts  were, 
that  the  defendant  (the  town  of  Meredith) 
built  a  town-house,  in  which,  among  other 
purposes,  to  hold  town-meetings.  The 
house,  by  the  negligence  of  those  who 
built  it  for  the  town,  was  so  defectively 
constructed  that  the  flooring,  at  an  annual 
town-meeting,  gave  way,  and  the  plaintifl", 
an  inhabitant  and  legal  voter,  in  attend- 
ance upon  the  meeting,  received  a  serious 
bodily  injury.  The  plaintiffs  injury  was 
caused  by  the  insufficiency  of  the  building. 
The  court  concedes  for  the  argument  that 
it  was  the  duty  of  the  town  to  provide  a 
safe  and  suitable  place  for  holding  town- 
meetings  (see  ante,  sec.  22,  note),  and, 
treating  the  case  on  this  basis,  states  the 
question  to  be  decided  thus :  "  Whether 
a  citizen  of  the  town  who  suffera  a  pri- 
vate injury  in  the  exercise  of  his  public 
rights,  from  neglect  of  the  town  to  perform 
this  public  duty,  can  maintain  an  action 
against  the  town  to  recover  damages  for 
the  injury  ? "  It  was  held  that  the  plain- 
tiff could  not  recover;  and  this  decision 
rests  mainly  upon  the  ground  that  a  stat- 
ute is  necessary,  and  has  been  uniformly 
so  considered  in  New  England  since  the 
early  cases  of  Riddle  v.  Merriniac  River 
Canal  Prop.,  7  Mass.  169,  187  (s^ipra, 
sec,  962,  note),  and  Mower  v.  Leicester, 
9  Mass.  250  {supra,  sec.  962),  in  order  to 


subject  towns  to  a  civil  action  for  neglect 
to  perform  a  public  duty.  Towns  in  New 
Hampshire  and  the  New  England  States, 
it  is  stated,  are  created  by  general  law. 
They  give  no  assent,  at  least  no  express 
assent,  to  the  act  creating  them.  They  are 
involuntary  territorial  and  political  divi- 
sions of  the  State,  for  the  purposes  of  gov- 
ernment and  municipal  regulation.  They 
are  declared  by  statute  to  be  corporations, 
but  this  does  not  enlarge  their  duties  or 
liabilities.  Ante,  sees.  22,  29.  The  case 
was  considered  to  be  one  of  new  impres- 
sion, and  on  these  grounds  was  distin- 
guished by  the  court  from  cases  in  England 
decided  under  charters  which  imposed  a 
public  duty  upon  the  corporation  as  the 
condition  or  price  of  the  corporate  franchises, 
and  from  cases  decided  in  other  States  in 
this  country,  in  which  cities  and  towns 
have  been  held  liable  to  a  civil  action  for 
neglect  to  perform  public  duties  growing 
out  of  grants  conferring  special  powers  and 
privileges  for  local  advantage  or  benefit. 
Ante,  sec.  66  ;  see  infra,  sees.  965,  974, 
980,  983,  1048  d  seq.  ' 

Conformably  to  these  principles,  it  was 
held  in  Bigelow  v.  Randolph,  14  Gray, 
541,  above  cited,  that  a  town  in  Massa- 
chusetts which  has  assumed  the  duties  of  a  J 
school-district  is  not  liable  for  an  injury  ■ 
sustained  by  a  scholar  attending  the  public 
school  from  a  dangerous  excavation  in  the 
school-house  yard,  owing  to  the  negligence 
of  the  town  officers.  On  the  same  ground 
it  has  since  been  held,  in  an  elaborate 
opinion,  that  a  child,  attending  a  public 
school  in  a  school-house  provided  by  a 
city,  under  the  duty  imposed  upon  it  by 
general  lavjs,  cannot  maintain  an  action 
against  the  city  for  an  injury*  suffered  by 
reason  of  the  unsafe  condition  of  a  staircase 
in  the  school-house,  over  which  he  is  pass- 
ing. Hill  V.  Boston,  122  Mass.  344  (1877) ; 
s.  c.  23  Am.  Rep.  332  ;  infra,  sec.  965  ; 
Sullivan  v.  Boston,  126  Mass.  540  ;  s.  P. 
Finch  V.  Toledo  Bd.  of  Ed.,  30  Ohio  St. 
37.  See  and  compare  Bassett  v.  Fish 
(defective  school-house  floor),  75  N.  Y. 
303  ;  8.  c.  below,  12  Hun,  209  ;  and  Don- 
ovan V.  Bd.  of  Education,  85  N.  Y.  117; 
ante,  sec.  961,  note ;  infra,  sec.  965,  note. 


§  965  LIABILITY   FOR   TORTS  :     NEW   ENGLAND   TOWNS.  1177 

of  a  town  to  perform  those  duties  which  are  imposed  upon  all  towns, 
without  their  corporate  assent,  and  exclusively  for  public  purposes, 
and  not  to  the  neglect  of  those  obligations  which  a  town  incurs 
when  a  special  duty  is  imposed  on  it,  with  its  conseut,  express  or 
implied,  or  a  special  authority  is  conferred  on  it,  at  its  request.  In 
the  latter  cases,  a  town  is  subject  to  the  same  liabilities,  for  the 
neglect  of  those  special  duties,  to  which  private  corporations  would 
be,  if  the  same  duties  were  imposed  or  the  same  authority  conferred 
on  them,  including  their  liability  for  the  wrongful  neglect  as  well  as 
the  wrongful  acts  of  their  officers  and  agents." 

§  965.  Same  subject.  Hill  v.  Boston.  —  The  question  of  the  im- 
plied liability  of  a  municipal  corporation  for  the  neglect  of  a  public 
duty  restdting  in  special  damage  to  an  individuxil  has  at  a  later 
date  undergone,  in  the  Supreme  Judicial  Court  of  Massachusetts, 
the  most  thorough  examination  to  which,  perhaps,  it  has  ever 
been  subjected.^  The  opinion  of  Mr.  Chief  Justice  Gray,  for  learned 
research,  for  the  analysis  of  the  leading  judgments  on  the  subject  in 
England  and  America,  and  critical  obsen'ations  upon  them,  is  so  in- 
trinsically valuable  that  it  will  be  studied  by  all  who  desire  to  trace 
the  history  of  the  law  on  this  point,  and  to  know  its  exact  condition. 
The  case  was  this :  the  plaintiff,  a  child  eight  years  of  age,  attend- 
ing a  public  school  provided  by  the  city  of  Boston,  was  injured  by 
reason  of  the  unsafe  condition  of  the  staircase  in  the  school-house,  and 
for  the  special  damage  thus  sustained  an  action  of  tort  was  brought 
against  the  city.     No   statute  gave  or  denied,  in  terms,  the  right  of 

Unsafe  court-house.     Supra,  sec.  963,  and  be  liable  to  liim.     Chicago  r.  O'Brennan, 

note;  Thomps.  Xeg.  chaps,  xv.,  xvi.  65  111.  160  (1872).     See,  infra,  sees.  965- 

Where  the  plaintiff  received  a  personal  967.     A  city  is  not  liable  in  da.niages  for 

injury  hy  the  falling  of  a  portion  of  the  injuries  inflicted  upon  a  person  by  the 

hrick  and  plastering  in  a  room  occupied  by  fall  of  a  market-house  caused  by  a  wind 

a  CITY  as  a  common-council  room,  it  was  storm  of  unprecedented  force  and  violence, 

held  that  if  the  dangerous  condition  of  the  Flori  r,  St.   Louis,   69  Mo.  341   (1879). 

premises  at  the  time  of  the  accident  was  The  general  liability  of  municipalities  for 

the  result  of  causes  beyond  the  control  of  injuries  caused  by  falling  substaiuxs  on 

the  city  authorities,  and  the  injury  hap-  streets  and  public  places  is  iiiacviSsei.\)e\ov. 

pened   before  the   lapse   of  a  reasonable  ^  Hill  v.  Boston,  122  Mass.  344  (1877), 

time  to  restore  them  to  a  safe  condition,  followed  in  Tindley  r.  Salem,  137  Mass. 

the   city   would  not  be  liable.     But  al-  171,  where  the  Massachusetts  decisions  are 

though  the  original  cause  might  have  been  classified  by  C.  Allen,  J.  ;  Wixonr.  New- 

inevitable  accident,  yet  if  the  city  author-  port,  13  R.  1.  454,  where  a  city  was  held 

ities  continued  to  use  the   building  for  not  to  be  liable  for  a  defect  in  heating  a 

public  meetings  of  the  council,  and  failed  public   school  building  whereby  a  pupil 

to  repair  the  premises   in    a  reasonable  was  injured,  the  duty  of  the  city  being  a 

time,  and  the  injury  happened  in  conse-  public,  and  not  a  corporate  duty.     Ante, 

quence  of  such  neglect,  while  the  plaintifiF  sees.  961,  note,  964.     Post,  sees.  982,  and 

was  in  exercise  of  due  care,  the  city  would  note,  996,  997. 
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action  in  such  a  case.  The  charter  of  the  city  contained  no  provi- 
sion in  respect  of  schools  or  school-houses ;  but  a  general  statute 
applicable  throughout  the  Commonwealth,  made  it  the  imperative 
duty  of  all  cities  and  towns  to  provide  and  maintain  school-houses. 
It  was  held,  conceding  the  negligence  of  the  city  in  respect  to  the 
condition  of  the  staircase,  that  the  action  could  not  be  sustained. 

§  965  a.  Same  subject.  Principle  of  the  Decision ;  Ground  of 
Liability  stated.  —  The  principle  of  the  decision  was  stated  to  be  that, 
according  to  the  well-settled  law  of  Massachusetts,  no  private  action, 
unless  authorized  by  express  statute,  can  be  maintained  against  a 
town  or  city  for  the  neglect  of  a  public  duty  imposed  upon  it  as  the 
agent  of  the  public,  by  general  laws  for  the  benefit  of  the  public,  and 
from  the  performance  of  which  the  corporation  receives  no  profit  or 
special  advantage.  Whether  the  result  would  have  been  different  if 
the  duty  in  question  had  been  imposed  on  the  city  by  a  special  char' 
ter  was  not,  of  course,  decided,  but  the  reasoning  is  evidently  against 
any  distinction  based  upon  the  particular  mode  in  which  such  a 
duty  is  prescribed.  Whether  the  neglected  duty  involves  a  liability 
depends,  in  the  judgment  of  the  court,  upon  the  nature  of  the  duty ; 
that  is  to  say,  whether  it  is  imposed  for  the  pecuniary  profit  or  other 
special  advantage  of  the  city,  —  if  so,  the  city  is  liable  ;  or  whether  it 
is  a  duty  imposed  upon  the  city  as  a  public  instrumentality  of  the 
State,  without  pecuniary  or  other  special  advantage  to  the  city,  —  if 
so,  the  city  is  not  liable.  After  a  critical  examination,  in  the  same 
case,  of  the  decisions  in  England  on  the  sitbject  of  the  implied  liahil- 
ity  of  municipal  corporations  to  civil  actions  for  neglect  of  duty,  the 
doctrine  they  establish  is  thus  stated  :  "  The  result  of  the  English 
authorities  is,  that  when  a  duty  is  imposed  upon  a  municipal  cor- 
poration for  the  benefit  of  the  public,  without  any  consideration  or 
emolument  received  by  the  corporation,  it  is  only  where  the  duty  is 
a  new  one,  and  is  such  as  is  ordinarily  performed  by  trading  corpora- 
tions, that  an  intention  to  give  a  private  action  for  a  neglect  in  its 
performance  is  to  be  presumed."  ^  And  the  decisions  in  this  coun- 
try which  hold  otherwise  (notably  those  in  reference  to  defective 
highways)  are  considered  by  the  eminent  judge  who  delivered  the 
opinion  of  the  court  as  not  founded  on  sound  principles.  That  this 
general  view  of  the  restricted  liability  of  municipal  corporations  is 

1  Hill  V.  Boston,  SM^ra,  per  G'raj/,  C.  J.,  Neg.    (4th   ed. )   sec.   268,  note,    and  re- 

infra,  sec.  982,  where  the  leading  English  printed  in  2   Thonips.    Neg.    chap.    xvi. 

decisions  are  succinctly  stated.     Hill  v.  Post,    sees.    982,   1022,   1023 ;    ante,   sec. 

Boston,  followed  in  Tindley  v.  Salem,  137  961,  and  cases  cited  in  note  ;  sec.  962,  and 

Mass,  171  ;  commented  on,  Shearm.  &  Red.  note  ;  sec.  964,  and  note. 
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sound  there  can  be  little  doubt ;  but  what  duties  are  imposed  for  the 
exclusive  benefit  of  the  public,  and  what  powers  are  given  and  what 
duties  are  enjoined  for  the  special  emolument  or  benefit  of  the 
municipality,  and  which  may,  therefore,  be  regarded  as  the  basis 
of  an  implied  civil  liability,  if  their  exercise  or  performance  is 
neglected  to  the  injury  of  individuals,  are  questions  which  have 
given  rise,  as  we  shall  see  iu  the  course  of  this  chapter,  to  conflicting 
judgments. 

§  966  (764).  Implied  Liability  of  Municipal  Corporations  proper 
for  Misfeasance  and  Nonfeasance;  Its  Limits.  —  As  TeS'pectS  muni- 
cipal corporations  proper,  whether  specially  chartered  or  voluntarily 
organizing  under  general  acts  of  the  character  before  alluded  to,^  it 
is,  we  think,  universally  considered,  even  in  the  absence  of  a  statute 
giving  the  action,  that  they  are  liable  for  acts  of  misfeasance  posi- 
tively injurious  to  individuals,  done  by  their  authorized  agents  or 
officers,  in  the  course  of  the  performance  of  corporate  powers  consti- 
tutionally conferred,  or  in  the  execution  of  corporate  duties ;  and  it 
is  the  almost,  but  not  quite,  uniform  doctrine  of  the  courts,  that  they 
are  also  liable  where  the  wrong  resulting  in  an  injuiy  to  others  con- 
sists in  a  mere  neglect  or  omission  to  perform  an  absolute  and  perfect 
(as  distinguished  from  a  legislative,  discretionary,  quasi  judicial,  or 
imperfect)  corporate  duty,  owing  by  the  corporation  to  the  plaintifl", 
or  in  the  performance  of  which  he  is  specially  interested.^  But 
there  is,  as  elsewhere  stated,  not  a  little  diversity  of  opinion  as  to 
what  duties  are  cmyorate  duties,  and  when  officers,  though  appointed 
or  elected  by  the  corporation,  are  to  be  regarded  as  the  officers  of 
the  corporation,  and  not  of  the  State  or  of  the  geneml  public.^  And 
especially  have  the  courts  been  much  perplexed  respecting  the  prin- 
ciple upon  which  to  rest  the  distinction,  so  generally  taken,  by  which 
what  is  termed  a  quasi  corporation,  though  possessing  full  corporate 
capacity  and  a  corporate  purse,  is  not  impliedly  liable  for  acts  of 
misfeasance  or  neglect  of  public  duty  on  the  part  of  its  officers  and 
agents,  while  for  the  same  or  a  similar  wrong  there  is  such  a  lia- 

*  Jnte,  sees.  41,  45,  48.  ized  acts  of  mnnicipal  oflBcers  are  regarded 

•  Post,  sec.  980,  and  cases  cited  ;  sees,  as  the  acts  of  the  corporation,  provided  the 
1043-1052  ;  the  text  cited  and  applied  ;  acts  are  performed  hy  that  branch  of  the 
Helena  v.  Thompson,  29  Ark.  569,  573,  municipal  government  which  is  invested 
(1874)  ;  Broom  Commentaries  Com.  Law,  with  jurisdiction  to  act  for  the  corporation 
651,  671;  Galveston  v.  Posnainsky,  62  Tex.  upon  the  subject  to  which  the  particular 
118  ;  Martinsville  v.  Shirley,  84  Ind.  546.  act  relates." 

In  Chicago  v.  Chicago  &  "W.  I.  R.  R.  Co.,  »  Supra,  sees.  66,  953,  957,  961-964  ; 

105  111.  73,  Sheldon,  J.  said,   "  We  recog.     infra,  974-980  ;  text  cited,  Hannon  v.  St. 
■  nize  the  doctrine  to  be,  that  the  unauthor-    Louis  County,  62  Mo.  313,  319  (1876). 
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bility  resting  on  municipal  or  chartered  corporations.^  But  the  dis- 
tinction, whatever  its  grounds,  or  precise  boundaries,  or  difficulties  in 
its  application,  is  well  established;  and  the  latter  class  of  corporations 
is  considered  to  be  impliedly  liable  (unless  the  legislation  negatives 
such  liability)  for  wrongful  acts  done  in  what  is  termed  their  private 
or  corporate  character,  and  from  which  they  derive  some  special 
or  immediate  advantage  or  emolument,  but  not  as  to  such  acts 
done  in  their  public  capacity,  as  governing  agencies,  in  the  discharge 
of  duties  imposed  for  the  public  or  general  (not  corporate)  benefit.^ 


1  A  city  is  not  liable  for  misfeasance 
for  extending  the  bounds  of  a  street,  so 
as  to  bring  an  existing  nuisance  within  the 
limits  of  such  street.  McCutchin  v,  Hor- 
ner, 5  N.  W.  Rep.  668  ;  Larkin  v.  Saginaw, 
II  Mich.  88  ;  Pontiac  v.  Carter,  32  Mich. 
164  ;  Detroit  v.  Beekman,  34  Mich.  125  ; 
Lansing  v.  Toolan,  37  Mich.  152  ;  Detroit 
V.  Blackeby,  21  Mich.  84. 

2  See  cases  cited  ante,  sec.  66  ;  supra, 
Bees.  953,  957,  961-967  ;  infra,  sees.  974- 
980,  996,  997,  999,  1000,  1017,  1023, 
1024,  1048.  See,  also,  Oliver  v.  Worcester, 
102  Mass.  489,  499  (1869)  ;  s.  c.  3  Am. 
Rep.  485  ;  Richmond  v.  Long's  Adm.,  17 
Gratt.  375  (1867)  ;  Petersburg  v.  Apple- 
garth,  28  Gratt.  321  ;  Western  Sav.  Fund 
Soc.  V.  Philadelphia,  31  Pa.  St.  175,  189, 
per  Strong,  J.  These  cases  all  refer  to  the 
case  of  Bailey  v.  New  York,  3  Hill  (N.  Y. ), 
531,  and  to  the  distinction  taken  by 
Nelson,  0.  J.,  between  the  public  and 
private  capacity  of  municipal  corporations. 
The  distinction  is  maintained  in  New  York. 
Maximilian  v.  New  York,  62  N".  Y.  160 
(1375),  where  the  subject  is  fully  dis- 
cussed by  Folger,,  J.  ;  and  in  Missouri, 
Hannon  v.  St.  Louis  County,  62  Mo.  313 
(1876)  ;  and  in  Rhode  Island,  Aldrich  v. 
Tripp,  11  R.  I.  141  (1875)  ;  s.  c.  23  Am. 
Rep.  434  ;  see,  also,  Crossett  v.  Janesville, 

28  Wis.  420  (1871);  and  in  Texas,  Gal- 
veston V.  Posnainsky,  62  Tex.  118,  where 
the  distinction  between  the  liability  of 
quasi  corporations  and  municipal  corpora- 
tions is  considered  at  some  length.  Gal- 
veston V.  Barbour,  62  Tex.  172.  Text 
cited  and  approved,  Helena  v.  Thompson, 

29  Ark.  569  (1874). 

In  South  Carolina  the  rule  is  that  a 
municipal  corporation  is  not  liable  to  be 
sued  in  an  action  of  tort  for  nonfeasance 
or  misfeasance  of  its  officers  in  regard  to 


their  public  duties,  unless  expressly  made 
so  liable  by  statute.  Gibbes  v.  Beaufort, 
20  S.  C.  213  (an  action  for  damages,  caused 
by  the  establishment  of  a  ferry  to  the 
injury  of  one  already  existing  under  the 
authority  of  the  legislature).  But  where, 
in  the  same  State,  the  plaintiff  brought 
suit  against  a  city,  praying  that  it  be  re- 
quired to  deliver  to  him  certain  stock 
which  it,  through  its  officers,  had  illegally 
transferred,  or  to  account  for  the  same,  it 
was  held  that  the  action  was  ex  contractu, 
and  that  such  a  suit  would  lie  against  it. 
Chapman  v.  Charleston,  28  S.  C.  373 
(1887). 

Municipal  corporations  are  liable  to  the 
patentee  of  an  invention  if  they  infringe  his 
invention  in  the  course  of  the  execution 
of  corporate  powers  and  duties.  Pansora 
V.  New  York  (infringing  patent  for  fire 
engines),  1  Fisher  Pat.  Cas.  254,  274 
(1856)  ;  Bliss  v.  Brooklyn,  4  Fisher  Pat. 
Cas.  596  (1871).  In  tliis  case  the  city 
was  held  liable  t©  the  patentee  for  an  im- 
provement in  hose  couplings  used  by  it 
without  his  authority.  Munson  v.  New 
York,  3  Fed.  Rep.  338.  See,  also.  Am. 
Nic.  Pav.  Co.  V.  Elizabeth  City,  4  Fisher 
Pat.  Cas.  189,  197,  per  Strong,  J.  ;  Allen 
r.  Brooklyn,  lb.  598  ;  but  in  Ohio,  it  was 
decided  by  Mr.  District  Judge  Leavitt,  in 
Jacobs  V.  Hamilton  Co.  Comm'rs,  4  Fisher 
Pat.  Cas.  81  (1862),  following  Hamilton 
Co.  V.  Mighels  (cited  ante,  sec.  22,  note), 
that  a  county  was  not  liable  to  the  patentee 
for  an  infringement  of  his  patent  in  the 
construction  of  a  county  jail.  Counties 
held  to  be  corporations  and  liable  for  in- 
fringements of  patents.  May  v.  Mercer 
County,  30  Fed.  Rep.  247 ;  May  v.  Logan 
County,  30  Fed.  Rep.  250.  A  city  cor- 
poration is  not  liable  for  an  infringement 
where  the  work  was  done  by  contradoi's,  and 
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§  967  (765).  Same  subject.  —  Not  only  is  the  distinction  just 
mentioned  well  established,  but,  as  practically  applied  in  the  repoited 
judgments  of  the  courts,  it  has  tended  in  our  judgment  to  promote 
justice  and  to  secure  individual  rights.  This  liability  on  the  part  of 
municipal  corporations  springs,  as  we  think,  from  the  particular  nature 
of  the  duty  enjoined,  which  must  relate  to  the  local  or  special  interests 
of  the  municipality,  and  be  imperative,  and  not  discretionary,  legisla- 
tive, or  judicial,  and  from  tJie  meaTis  given  for  its  performance,  which 
must  be  ample,  or  such  as  were  considered  to  be  so  by  the  legisla- 
ture, and  not  from  the  supposed  circumstance  that  they  received  and 
accepted  their  charters  or  grants  of  powers  and  franchises  upon  an 
implied  contract  with  the  State  that  they  would  discharge  their  cor- 
porate duties,  and  that  this  contract  enures  to  the  benefit  of  every 
individual  interested  in  its  performance.^  Unlike  municipal  corpo- 
rations created  by  royal  charters,  which  cannot  be  imposed  or  altered 
without  the  consent  of  the  corporators,  except,  indeed,  by  Parlia- 
ment,^ our  American  corporations,  in  all  their  parts  and  functions, 
general  and  special,  are  mere  emanations  or  creations  of  the  sover- 
eignty of  the  State,  wliich  confers  and  changes  their  powers  at  its 
will  There  is  in  fact  or  in  law  no  relation  of  contract  between  them 
and  the  State ;  and  the  notion  that  in  any  accurate  sense  the  State 
makes  a  contract  with  a  municipality,  when  conferring  powers,  either 
for  the  general  or  local  advantage,  seems  to  be  purely  ideal.^ 

§  968  (766).  Rule  of  Respondeat  Superior  as  applied  to  Munici- 
pal Corporations ;  tJltra  Vires.  —  The  rule  of  law  is  a  general  one, 
that  the  superior  or  employer  must  answer  civilly  for  the  negligence 

the  patentee  or  his  exclusive  licensee  had  where  the  city  is  entitled  and  accustomed 
authorized  such  contractors  to  proceed  to  to  charge  wharfage  for  its  use.  Peters- 
execute  their  contract  with  the  city  ;  and  burg  i'.  Applegarth,  28  Gratt.  321 ;  ante, 
it  was  held  that  the  owner  of  the  patent  sec.  113. 

could  not  authorize  the  contractors  to  use  ^  This  is  the  rationale  of  the  doctrine  of 

the  patented  article  or  process,  and  reserve  the  cases  as  stated  by  Selden,  J.,  in  Weet 

the  right  to  proceed  against  the  city  to  v.  Brockport,  16  N.  Y.  161,  173,  note,  and 

recover  damages  for  an  infringement  of  the  it  is  the  one  adopted  by  Mr.  Justice  Cooley 

patent  thus  occurring.     Bigelow  v.  Louis-  in  his  work  on  Constitutional  Limitations, 

ville  (L^.S.Cir.  Court,  1869,  before  JJaWartf,  247,    248,    and   in  many   reported  cases. 

J.),  3  Fisher  Pat.  Cas.  602  ;    ante,  sees.  Its  soundness  is  ably   combated   by   Mr. 

467,  468.     Where  counties  are  liable  for  Justice  Campbell,  ia  Detroit  v.  Blakeby,  9 

infringement  of  patents  they  will  not  bo  Am.  L.  Reg.  (x.  s. )  670  ;  s.  c.  21  Mich, 

held  liable  if  the  county  authorities  do  not  84.     See   Detroit  v.  Beekmac,  34   Mich, 

know  that  the  contractors  had  used  the  125  ;  s.   c.  22  Am.   Rep.   507  ;  Tolan  v. 

patent  without  authority  from  the  patentee.  Lansing,  38  Mich.  315,  affirming  Detroit 

May  r.    Juneau    County,    30   Fed.    Rep.  r,  Beekmau,  supra. 

241.  2  Ante,  sec.  32. 

A  city  is  liable  for  damages  done  to  a  8  ^Tite,  sees.  37,  44,  52,  54,  66. 
vessel    temporarily    moored    at    a    wharf 
VOL.  II.  — 34 
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or  want  of  skill  of  his  agent  or  servant  in  the  course  or  line  of  his 
employment,  by  which  another,  who  is  free  from  contributory  fault, 
is  injured.  Municipal  corporations,  under  the  conditions  herein 
stated,  fall  within  the  operation  of  this  rule  of  law,  and  are  liable, 
accordingly,  to  civil  actions  for  damages  when  the  requisite  ele- 
ments of  liability  coexist.  To  create  such  a  liability,  it  is  funda- 
mentally necessary  that  the  act  done  which  is  injurious  to  others 
must  be  vnthin  the  scope  of  the  corporate  powers  as  prescribed  by 
charter  or  positive  enactment  (the  extent  of  which  powers  all 
persons  are  bound,  at  their  peril,  to  know);  in  other  words,  it 
must  not  be  ultra  vires  in  the  sense  that  it  is  not  vnthin  the  power 
or  authority  of  the  corporation  to  act  in  reference  to  it  under  any 
circumstances.^  If  the  act  complained  of  necessarily  lies  wholly  out-- 
side  of  the  general  or  special  powers  of  the  corporation  as  conferred 
in  its  charter  or  by  statute,  the  corporation  can  in  no  event  be  liable 
to  an  action  for  damages,  whether  it  directly  commanded  the  per- 
formance of  the  act  or  whether  it  be  done  by  its  officers  without  its 
express  command ;  for  a  corporation  cannot,  of  course,  be  impliedly 
liable  to  a  greater  extent  than  it  could  make  itself  by  express  corpo- 
rate vote  or  action.2  But  if  the  wrongful  act  be  not  in  this  sense 
%iltra  vires,  it  may  be  the  foundation  of  an  action  of  tort  against  the 
corporation,  either  when  it  was  done  by  its  officers  under  its  pre- 
vious direct  authority,  or  has  been  ratified  or  adopted,  expressly  or 
impliedly,  by  it,  or  when  it  was  done  by  the  officers,  agents,  or  ser- 
vants of  the  corporation,  in  the  execution  of  corporate  powers  or  the 
performance  of  corporate  duties  of  a  ministerial  nature,  and  was  done 
so  negligently  or  unskilfully  as  to  injure  others,  in  which  case  the 
corporation  is  liable  for  the  carelessness  or  want  of  skill  of  its  offi- 
cers or  immediate  servants  or  agents  in  the  course  of  their  author- 

1  A'ivte,    sees.    457,   935,    953  ;    Broom  see  Wakefield  v.  Newport,  60  N.  H.  374 

Commentaries  Com.  Law,  560.     Mr.  Wood  (injury  caused  by  negligence  in  removing 

devotes  chap.  xvii.  of  his  work  on  Master  a  flagstaff  not  owned  by  the  city  and  which 

and  Servant  to  the  subject  of  municipal  it  was  not  its  duty  to  remove).     "The 

liability   for  the   acts  of  servants   of  the  celebration  of  a  holiday,  when  undertaken 

corporation.      In   Missouri   the    rule   has  by  a  city  exclusively  for  the  gratuitous 

been  stated  to  be  that  a  municipal  "  cor-  amusement,  entertainment,  or  instruction 

poration    is    liable    for   the    acts    of   its  of    the    public,    under    authority   of   the 

agents,  injurious  to  others,  when  the  act  general  law,  .  .  .  does  not  render  the  city 

is  in  its  nature  lawful  and  authorized,  but  liable  to  an  action  by  an  individual  who 

done   in  an    unlawful    manner   or    in   an  has  sustained  a  personal   injury  through 

unauthorized  place,    but   it  is  not  liable  negligence  in  carrying  out  the  celebration." 

for  injurious  and  tortious  acts,  which  are,  Tindley  v.  Salem,  137  Mass.  171. 
in  their  nature,  unlawful  or  prohibited."  ^  n^-  Browning  v.  Owen  Co.  Comm'rs, 

Worley   v.   Columbia,    88  Mo.    106  (false  44  Ind.  11,  13  (1873),  citing  text.     As  to 

imprisonment)  ;  Brown  v.  Cape  Girardeau,  implied  liability,  see  ante,  sees.  457,  459, 

80  Mo.  377  (malicious  prosecution)  ;  and  465,  938.     Index,  tit.  Implied  Contract. 


§  969 


TORTS  :     RESPONDEAT   SUPERIOR  ;    ULTRA   VIRES. 


1183 


ized  employment,  without  express  adoption  or  ratifying  act.  Such 
are  the  general  principles  of  our  jurisprudence,  concerning  which 
there  is  no  disagreement.^  But  when  we  come  to  their  application, 
considerable  differences  of  opinion  will  be  found  to  exist  as  to  what 
acts  are,  and  what  are  not,  ultra  vires,  and  what  powers  and  duties 
are,  within  the  meaning  of  the  rule,  as  stated,  corporate  powers  and 
duties ;  for  if  the  duty,  though  devolved  by  law  upon  an  officer 
elected  or  appointed  by  the  corporation,  is  not  a  corporate  duty,  the 
officers  of  the  corporation,  in  performing  it,  do  not  act  for  the  cor- 
poration, and  hence  the  corporation  is  not  responsible  (unless  so  ex- 
pressly declared  by  statute)  for  the  omission  to  perform  it  or  for 
the  manner  in  which  it  is  performed.^ 

§  969  (767).  Same  subject  illustrated.  —  These  general  princi- 
ples may  be  illustrated  and  enforced  by  a  reference  to  some  of  the 
adjudicated  cases;  and  first,  the  proposition  that  as  a  rule  there  is 
no  corporate  liability  when  the  act  complained  of  is  on£  wholly  and 
manifestly  outside  of  the  charter  or  constituent  act  of  the  corpora- 


1  Post,  sees.  971,  973  a,  974-980,  988, 
1017-1024,  1043-1052  ;  ante,  sec.  969. 
See,  also,  Thayer  r.  Boston,  19  Pick. 
(Mass.)  511  (1837),  where  the  subject  of 
the  liability  of  a  municipal  corporation  for 
the  unatUhorized  acts  of  its  officers  is  dis- 
cussed by  Shaw,  C.  J.  Anthony  v.  Adams, 
1  Met,  (Mass.)  284  (1840)  ;  Baker  v. 
Boston,  12  Pick.  184;  Perley  r.  George- 
town, 7  Gray,  464  ;  Deane  v.  Randolph, 
132  Mass.  475  ;  Howell  v.  Buffalo,  15 
N.  Y.  512(1857);  Baltimore r.  Eschbach, 
18  Md.  276  ;  State  v.  Kirkley,  29  Md.  85, 
110  (1868);  Harvey  ».  Rochester,  35  Barb. 
177  (1861)  ;  Leman  r.  New  York,  5  Bosw. 
(N.  Y.)  414  ;  Phila..  W.  &  B.  R.  R.  Co. 
V.  Quigley  (private  corporation  held  re- 
sponsible for  libel),  21  How.  202  (1858)  ; 
Cooper  y.  Atlanta,  58  Ga.  638  (1875), 
citing  sec.  968  ;  Chicago  v.  McGraw,  75 
HI.  566,  570  (1874)  ;  Sewall  v.  St.  Paul, 
20  Minn.  511,  524  ;  Aldrich  v.  Tripp,  11 
R.  I.  141  (1875)  ;  8.  c.  23  Am.  Rep.  434  ; 
Moore  v.  New  York,  73  N.  Y.  238,  approv- 
ing text  ;  Haag  v.  Vanderburgh  Co. 
Comm'rs,  60  Ind.  511,  approving  text. 
Also  Smith  v.  Rochester,  76  N.  Y.  506  ; 
Collins  V.  Macon,  69  Ga.  542. 

The  common  council  passed  an  ordi- 
nance directing  certain  work  to  be  done, 
but  in  violation  of  the  charter  the  proper 


officers  failed  to  give  prior  notice  as  re- 
quired. The  contractor,  in  good  faith  hav- 
ing performed  the  work,  brought  an  action 
against  the  city  on  the  contract,  when  it 
set  up  this  irregularity  to  defeat  a  recov- 
ery. It  was  held,  the  contractor  having 
acted  in  good  faith  and  relying  on  the  reg- 
ularity of  the  proceedings,  that  the  city, 
having  received  and  accepted  the  benefit, 
was  estopped  from  denying  the  regularity 
of  the  proceedings  in  that  respect.  See 
Wade  V.  Brantford,  19  Up.  Can.  Q.  B.  207  ; 
Moore  v.  New  York,  73  N.  Y.  238. 

2  Supra,  sees.  953,  957,  964;  infra, 
sees.  974-980,  1043-1052. 

The  city  of  New  Haven,  nnder  power 
given  by  its  charter,  appointed  an  inspector 
of  statio^iary  steam  boilers  within  the  city, 
and  passed  a  by-law  imposing  a  penalty  on 
any  person  who  should  use  such  a  boiler 
without  first  having  it  tested  by  the  in- 
spector. It  was  held  that  the  city,  in 
making  the  appointment,  was  in  the  dis- 
charge of  a  public  and  not  a  private  dutv, 
that  the  duties  of  the  inspector  were 
public  duties,  and  consequently  that  the 
city  was  not  liable  for  damage  resulting 
from  the  negligence  of  the  inspector  in 
the  discharge  of  his  duties.  Mead  v.  New 
Haven,  40  Conn.  72  (1873). 
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tion,  or  some  valid  legislative  enactment  applicable  to  it.^  We 
have  heretofore  seen  that  contracts  ultra  vires,  in  the  sense  just  ex- 
plained, impose  in  general  no  corporate  liability  directly  upon  the 
contract ;  ^  and  for  the  like  reasons,  the  same  general  doctrine  ap- 
plies to  like  ultra  vires  a-cts  other  than  contracts,  whether  performed 
by  the  municipal  council,  or  under  its  direction,  or  by  its  officers 
in  the  execution  of  their  supposed  powers  or  duties.  The  prin- 
ciple that  a  municipal  corporation  is  bound  by  the  acts  of  its  offi- 
cers only  when  within  the  charter  or  possible  scope  of  their  general 
powers,  and  that  acts  which  in  their  very  nature  are  wholly  and  ne- 
cessarily, under  all  circumstances,  outside  of  the  powers  of  the  corpo- 
ration, or  of  the  officers  appointed  to  act  for  it,  and  therefore  must  be 
known  to  all  persons  to  be  so,  are  void  as  respects  the  corporation, 
is  vital ;  and  the  opposite  doctrine  has  no  support  in  reason,  and  very 
little,  if  any,  in  the  judgments  of  the  courts.  The  principle  just 
mentioned  is  exemplified  in  an  interesting  manner  in  a  case^  where 
the  authorities  of  the  city  of  Albany  assumed  to  build  a  private- 
bridge  across  the  basin  to  a  pier  in  the  Hudson  Eiver.  The  only 
authority  for  the  performance  of  the  work  was  an  unconstitutional 
statute.     The  bridge  fell  in  consequence  solely  of  the  negligent  and 


•  Cavanagh  v.  Boston,  139  Mass.  426, 
which  was  an  action  against  the  city  for 
damages  caused  by  the  unauthorized  erec- 
tion under  void  votes  of  a  dam  upon  plain- 
tiff's property  without  his  consent,  for  the 
purpose  of  abating  a  nuisance  on  adjoining 
land,  and  in  which  the  city  was  held  not 
to  be  liable.  Text  quoted  as  containing 
the  true  rule  :  Leeds  v.  Richmond,  102 
Ind.  372  ;  Denver  v,  Bayer,  7  Col.  113  ; 
Idaho  Si  rings  v.  Woodward,  10  Col.  104  ; 
Same  v.  Filteau,  lb.  105  ;  Denver  v.  Dean, 
lb.  375  ;  Denver  Circle  R.  Co.  v.  Nestor, 
lb.  403. 

2  Ante,  sees.  457,  935,  936,  953,  968. 
There  may  be,  as  we  have  seen  in  pre- 
vious sections,  an  implied  liability  under 
certain  circumstances  in  respect  of  the 
eonsideraticr/i  actually  received  under  the 
tiltra  vires  contract. 

8  Albany  v.  Cunliff,  2  N".  Y.  165  (1849), 
reversing  s.  c.  2  Barb.  190 ;  Browning  v. 
Owen  Co.  Comm'rs,  44  Ind.  11, 13  (1870); 
Haag  V.  Vanderburgh  Co.  Comm'rs,  60 
Ind.  511,  citing  and  approving  text. 
Also  Smith  v.  Rochester,  76  N.  Y.  506  ; 
Shelby  Co.  Comm'rs  v.  Deprez,  87  Ind. 
609. 

A  case  in  Illinois  may  here  appropri- 


ately be  noticed,  which,  in  connection  with 
the  one  referred  to  in  the  text,  will  illus- 
trate the  principle  on  which  the  liability 
of  the  corporation  depends.  By  statute, 
a  city  was  authorized  "  to  construct  an 
embankment  and  plank-road "  across  a 
certain  bottom,  and  under  this  authority 
constructed  a  pile  bridge  across  the  bottom 
in  so  careless  a  manner  that  the  horse  of 
plaintiff,  when  rightfully  upon  the  way, 
fell  through  and  was  killed.  When  sued 
for  this  injury,  the  defence  of  the  city  was, 
that  it  was  only  authorized  to  build  an 
embankment  and  plank-road,  and  that  in 
building  the  pile  bridge  it  exceeded  its  au- 
thority ;  and  hence  it  was  not  the  act  of  the 
city,  but  only  of  its  officers,  and  therefore 
the  city  was  not  responsible  for  the  injury. 
But  the  court  held,  inasmuch  as  the  city 
was  authorized  to  construct  a  road  at  the 
place  where  it  constructed  this  road,  that 
its  failuie  to  construct  it  in  the  designated 
mode  only  made  its  liability  the  more 
plain,  distinguishing  the  case  from  one 
where  the  officers  of  the  city  should,  icOh- 
oiU  authority,  construct  such  a  work  in 
another  jurisdiction.  Pekin  v.  Newell.  26 
111.  320  (1861) ;  Chicago  v.  Tuiner,  80  111. 
419. 
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improper  manner  in  which  it  had  been  constructed  by  the  city.  It 
was  decided  by  the  Court  of  Appeals,  reversing  the  judgment  of  the 
Supreme  Court,  that  the  corporation  was  not  liable  to  an  action  for 
damages  at  the  suit  of  a  person  injured  by  the  accident. 

§  969  a.  Same  subject.  Author's  Comments  and  Suggestions.  — 
In  the  two  preceding  sections  we  have  used  the  word  ultra  vires  in 
the  sense  of  meaning  an  act  which  both  intrinsically  and  in  its  ex- 
ternal aspects  is,  under  all  circumstances,  wholly  and  necessarily 
beyond  tlie  possible  scope  of  the  chartered  powers  of  the  municipal- 
ity. The  propositions  we  have  there  stated  rest  upon  this  basis,  and 
are  not  intended  as  necessarily  applying  to  acts  which  may  be  called 
ultra  vires  in  a  looser  sense.  It  is  nowhere  denied  that  a  contract 
ultra  vires,  as  above  defined,  does  not  as  such  bind  the  municipality. 
Whatever  liability  a  municipality  may  come  under  in  respect  thereto, 
arises  not  upon  the  contract,  but  by  way  of  estoppel,  and  chiefly  in 
respect  of  the  consideration  received  thereunder.  As  to  torts  or 
wrongful  acts  not  resting  upon  contract,  but  which  are  ultra  vires  in 
the  sense  above  explained,  we  do  not  see  on  what  principle  they  can 
create  an  implied  liability  on  the  part  of  the  municipality.  If  they 
may,  of  what  use  are  the  limitations  of  the  chartered  corporate  pow- 
ers ?  Certainly  the  rules  laid  down  in  the  text  are  in  accordance 
with  the  almost  if  not  universal  doctrine  of  the  courts,  and  are,  we 
think,  sound.  It  is  not  meant,  however,  to  afBrm  that  the  non- 
liability of  a  municipality  in  tort  for  acts  that  are  wholly  and  neces- 
sarily ultra  vires,  is  precisely  commensurate  with  and  under  no 
circumstances  greater  than  its  liability  in  respect  of  contracts  thus 
ultra  vires.  But  if  there  be  such  enlarged  liability  the  cases  which 
are  supposed  to  assert  it  are  few  in  number,  exceptional  in  their 
nature,  and  if  they  are  well  decided  other  sufficient  grounds  of  judg- 
ment will  probably  be  found  to  exist.^  At  all  events  the  author 
confesses  his  inability,  upon  the  decisions  as  they  stand,  to  formu- 
late a  statement  of  the  conditions  and  principles  which  determine 
and  fix  such  liability.  It  is  useless,  if  not  dangerous,  to  generalize 
upon  the  subject.  It  is  far  safer  and  more  in  accordance  with  the 
genius  of  our  jurisprudence  to  deal  with  such  cases  as  they  arise. 
On  such  a  sea  we  can  sail  with  safety  only  so  long  as  we  keep  the 

1  See  Cohen  v.  New  York,  113  N.  Y.  necessarily  in  conflict  with  the  doctrines 

532,   noticed  ante,  sec.   953  ;   Stanley  v.  of   the  text,   and   the   judgments  when 

Davenport,  54  Iowa,  463,  referred  to,  aiiie,  against  the   municipality  can   rest  upon 

sec.  722,  note  (compare  Strange  v.  Hill  &  what    may   be   called  the  municipality's 

W.  D.  S.  Ry.  Co.,  54  Iowa,  669).     These  neglect  of  its  highway  or  street   duties. 

and  like  cases   [post,  sec.  1021}  are  not  See  infra,  sec  973  a,  and  note. 
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shore   line   and  the   lights   of  the  actual  adjudications  in   plain 
sight. 

§  970.  (768).  Same  subject.  Illustrative  Cases.  —  So,  upon  the 
foregoing  principles,  where  the  selectmen  of  a  town  caused  a  dam  to  he 
erected  (an  act  the  town  was  not  under  any  circumstances  authorized 
by  law  to  do)  which  flooded  the  plaintiff's  land,  the  town  was  held 
not  liable  for  the  injuries  resulting  therefrom.^  So  a  city  corpora- 
tion has  no  legal  power  to  call  a  meeting  of  the  citizens  to  consider 
political  or  philanthropic  purposes ;  and  if  it  does  so  even  by  ordi- 
nance of  its  common  council,  and  a  person  at  a  meeting  thus  as- 
sembled is  injured  by  the  discharge  of  a  cannon  fired  by  persons 
present,  the  corporation  is  not  liable.^  So,  in  another  case,  the  in- 
corporating act  prohibited  the  trustees  of  a  village  corporation  from 
laying  out  any  street  so  as  to  run  over  the  site  of  any  building  the 
expense  of  removing  which  should  exceed  one  hundred  dollars.  The 
object  of  this  prohibition  was  considered  to  be  to  protect  the  tax- 
payers, as  well  as  for  the  benefit  of  the  owners  of  buildings.  The 
trustees,  in  violation  of  the  express  prohibition,  laid  out  a  street  in 
the  site  of  which  there  was  a  building,  the  expense  of  moving  which 
would  exceed  the  sum  named.  In  an  action  brought  against  the 
corporation  by  the  land-owner  whose  property  was  taken  for  the 
street,  it  was  decided  by  the  Supreme  Court  of  New  York  that 
the  whole  proceeding  was  a  nullity,  and  that  the  corporation  was 
not  estopped  to  set  up  the  want  of  jurisdiction  in  defence,  notwith- 
standing the  property  of  the  plaintiff  had  actually  been  taken,^ 

1  Anthony  v.  Adams,  1  Met.  (Mass.)  the  city  which  killed  the  plaintiff s  intes- 
284  (1840).  Approved,  Walling  r.  Shreve-  tate  while  passing  that  place  upon  one  of 
port,  5  La.  An.  660  (1850)  ;  Seele  v.  the  streets.  Campbell's  Adm.  t;.  ilont- 
Deering,  79  Me.  343;  Idaho  Springs  2^.  gomery  Council,  53  Ala.  527  (1875)  ;  Haag 
Woodward,  10  Col.  104;  Idaho  Springs  v.  v.  Vanderburgh  Co.  Conim'rs,  60  Ind.  511, 
Filteau,  10  Col.  105;  Cavanagh  f.  Boston,  approving  text.  City  council  called  out 
139  Mass.  426,  noted  ante,  sec.  969,  note  ;  fire  department  to  take  part  in  a  centennial 
post,  sec.  1038.  parade,  and  the  hose-carts  were  carelessly 

2  Boyland  v.  New  York,  1  Sandf.  (N.  run  over  the  plaintiff ;  the  city  held  not 
Y.  S.  C.)  27  (1847).  Same  principle,  to  be  liable,  as  the  service  was  not  cor- 
Boom  V.  litica,  2  Barb.  104.  Trespajis  by  porate  or  authorized  by  law.  Smith  v. 
agent  where  corporation  had  no  power  in-  Rochester,  76  N.  Y.  506. 

volvcs  no  corporate   liability.      Cuyler  v.  3  Cuyler  v.    Rochester,  12  Wend.  165 

Rochester,  12  Wend.  165;  Swift  v.  Wil-  (1834).     The  statutory  prohibition  is  the 

liamsburg,  24  Barb.  427  ;  Starr  v.  Roches-  turning  point  of  this  case  upon  which  its 

ter,  6  Wend.  564  ;  Morrison  v.  Lawrence  soundness   must,  as  it  seems  to  us,  rest. 

(injury  by  city  fireworks),  98  Mass.  219  Browning  v.  Owen  Co.  Comm'rs,  44  Ind. 

(1867);    Boyland  v.   New  York,    supra,  11(1873);  McCarthy  w.  Boston,  135  Mass. 

approved,  and  a  city  was  held  not  liable  197  ;   supra,  sec.  953,   and  note ;    infra, 

for  an  injury  cauaed  by  the  explosion  of  sec.  969  a,  and  note, 

powder  between  anvils  at  a  place  within  That  acts  %iltra  vires,  though  done  colore 
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§  971  (769).  Cases  where  implied  Corporate  Liability  exists  for 
Wrongful  Acts.  —  Cases  such  as  those  just  mentioned  are  to  be  ells' 
tinguislud  from  others  which  resemble  them  in  the  circumstance  of 
relating  to  wrongful  acts,  but  which  arise  out  of  matters  or  transac- 
tions within  the  general  poicers  of  the  corporation,  and  in  respect  of 
which  there  may  be  a  corporate  liability.  Thus,  if  in  exercising  its 
power  to  open  or  improve  streets,  or  to  make  drains  and  sewers,  the 
agents  or  officers  of  a  municipal  corporation,  under  its  authority  or 
direction,  commit  a  trespass  upon^  or  take  possession  of,  private  prop- 
erty,  without  complying  with  the  charter  or  statute,  the  corporation 
is  liable  in  damages  therefor.^     In  such  cases,  also,  an  action  will  lie 


officii,  impose  no  corporate  liability :  See 
Baltimore  o.  Eschbach,  18  Md.  276  ;  /S. 
28i  ;  State  v.  Kirkley,  29  Md.  85,  111 
(1868)  ;  Horn  v.  Baltimore,  30  Md.  218 
(1868),  approving  Howell  v.  Buffalo,  15 
N.  Y.  512  ;  Cole  v.  Xashville,  4  Sneed 
(Tenn.),  162  (1856 j,  cited  anU,  sec.  953, 
note.  Where  a  city  clerk  fraudulently  in- 
creased the  face  value  of  warrants  after 
they  were  issued,  the  city  is  not  liable. 
Chandler  v.  Bay  St.  Louis,  57  Miss.  327  ; 
8.  p.  Sutton  V.  Carroll  Co.  Pol.  Bd.,  41 
Miss.  236  ;  Sherman  r.  Granada,  51  Miss. 
186  ;  N.  Y.  &  B.  Lumber  Co.  v.  Brooklyn, 
71  N.  Y.  580  ;  Mitchell  v.  Rockland,  52 
Me.  118,  reaffirming  s.  c.  45  Me.  496  ;  41 
Me.  363,  where  the  health  officers  of  a 
town,  without  authority  of  law,  took  pos- 
session of  the  plaiutifiTs  vessel,  and  in  the 
process  of  fumigation,  set  it  on  fire,  and 
the  town  was  held  not  liable.  Similar 
principle.  Barbour  r.  Ellsworth,  67  Me. 
294  ;  Brown  v.  Vinalhaven,  65  Me.  402 
(1876);  s.  c.  20  Am.  Rep.  709  ;  post,  sees. 
969  a,  977;  Donnelly  v.  Tripp,  Treas.,  12 
R.  I.  97  (1878)  ;  Pierce  v.  Same,  13  R,  I. 
181 ;  Cooney  v.  Hartland,  95  111.  516.  A 
town  held  liable  for  a  trespass  committed 
by  de  facto  officers.  Clark  r.  Easton,  146 
Mass.  43  (1888).  Further  as  to  acts  of 
de  facto  officers  :  see  Index,  tit  Acts,  Offi- 
cer. Trammell  v.  Russellville,  34  Ark. 
105,  where  a  town  was  held  not  liable  in 
an  action  for  false  imprisonment,  either  by 
reason  of  having  adopted  an  illegal  ordi- 
nance, or  becau.se  its  mayor  issued  a  war- 
rant of  arrest  under  the  ordinance,  or 
because  the  marshal  made  the  arrest. 

A  city  is  liable  for  trespass  upon  the 
lands  of  others  (Hickerson  i'.  Mexico,  58 


Mo.  61  (1874)  ;  Hunt  v.  Booneville,  65 
Mo.  620  (1877),  but  only,  as  was  held  in 
the  case  last  cited,  for  single  damages,  the 
statute  as  to  treble  damages  not  being  con- 
sidered applicable  to  the  case  presented. 
The  drift  of  the  opinion  of  Hough,  J.,  is 
against  the  applicability  of  the  statute  to 
municipal  corporations,  but  it  is  open  to 
be  applie<i  to  a  case  where  the  trespass  was 
committed  by  the  municiiiality  in  bad 
faith  or  wilfully.  Post,  sees.  1047-1051. 
Where  a  city  officer,  while  improving  a 
street,  committed  a  trespass  upon  private 
property,  —  by  taking  earth  therefrom,  — 
without  authority  to  do  so,  it  was  held 
that  he  alone  was  liable  and  not  the 
city.  Rowland  v.  Gallatin,  75  Mo.  134. 
If  a  city  officer,  while  removing  obstruc- 
tions from  a  street,  enters  upon  private 
property  under  a  mistaken  belief  that  the 
land  is  a  public  way,  the  city  is  not  liable 
for  the  trespass.  Manners  v.  Haverhill, 
135  Mass.  165.     Infra,  sec.  971. 

'  Anthony  v.  Adams,  1  Met  (Mass.) 
287 ;  Hawks  v.  Charlemont,  107  Mass. 
414  ;  Hill  V.  Boston,  122  Mass.  344 ;  Gor- 
don V.  Taunton,  126  Mass.  349  ;  Ipswich 
Mills  17.  Essex  Co.  Comm'rs,  108  Mass. 
363.  Affirmed,  Bailey  v.  Wobum,  126 
Mass.  416  ;  ..Etna  Mills  v.  Waltham,  126 
Mass.  122  ;  Hildreth  r.  Lowell,  11  Gray, 
345  (1858),  approving  Thayer  r.  Boston, 

19  Pick.  516  (1837)  ;  Sewall  v.  St.  Paul, 

20  Minn.  511,  524  (1874),  citing  text 
Soulard  v.  St  Louis,  36  Mo.  546  (1865); 
Walling  V.  Shreveport,  5  La.  An.  660 
(1850)  ;  Platter  r.  Seymour,  86  Ind.  323  ; 
Conniff  r.  San  Francisco,  67  Cal.  45  ; 
Waldron  r.  Haverhill,  143  Mass.  582 ; 
Dooley    v.    Kansas    City,    82    Mo.    444, 
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against  a  city  corporation  by  the  owner  of  land  through  which  its 
agents  have  unlawfully  made  a  sewer,i  or  for  trees  destroyed  and 


where  a  city  authorized  to  purchase  prop- 
erty beyond  its  limits  for  a  pest  house  was 
held  liable  for  trespass  in  having  seized 
private  property  for  that  purpose  without 
the  consent  of  the  owner.  Post,  sees. 
1047-1051,  and  cases.  Allen  v.  Decatur 
(trespass),  24  111.  332  (1860)  ;  Lee  v. 
Sandy  Hill,  40  N.  Y.  442  (1869),  where 
a  corporate  liability  was  asserted  for  the 
torts  of  the  highway  officers  in  encroaching 
upon  tlie  plaintiff's  property  by  direction 
of  the  governing  body  of  the  corporation, 
under  the  erroneous  supposition  that  it 
was  part  of  the  street.  Mason,  J.,  approves 
of  the  rule  as  stated  by  Shaw,  C.  J.,  in 
Thayer  v.  Boston,  sujyra  ;  s.  p.  Sheldon  v. 
Kalamazoo,  24  Mich.  383  (1872),  (in 
which  the  corporation  was  held  liable  for 
a  tort  committed  by  direction  of  its  coun- 
cil upon  private  property).  Crossett  v. 
Janesville,  28  Wis.  420  (1871);  Buffalo 
Turup.  Co.  V.  Buffalo,  58  N.  Y.  639  (1874); 
Hunt  V.  Booneville,  65  Mo.  620  (1877)  ; 
Ashley  v.  Port  Huron,  35  Mich.  296 
(1877)  ;  s.  c.  24  Am.  Rep.  552,  and  note  ; 
infra,  sees.  973,  974,  1047-1051,  and 
cases. 

Until  a  street  has  been  opened  and 
compensation  paid  to  the  owner,  the  city 
has  no  more  right  to  the  bed  of  the  street 
than  any  other  stranger  would  have  ;  and 
the  intrusion  by  the  city  upon  such  prop- 
erty is  as  much  a  tresi)ass  as  if  committed 
by  an  individual.  Thus  if  a  city  make 
improvements  in  front  of  the  lot  of  a  ripa- 
rian owner  without  his  consent,  they 
belong  to  the  owner  in  front  of  whose  lot 
they  are  made.  Baltimore  v.  St.  Agnes 
Hospital,  48  Md.  419 ;  Casey  v.  Inloes,  1 
Gill  (Md.),  510.  So  where  the  charter  of 
a  borough  gave  the  warden  and  burgesses 
authority  to  order  the  removal  of  all  en- 
croachments upon  any  public  highway  of 
the  borough,  and,  upon  the  order  not  be- 
ing obeyed,  to  cause  them  to  be  removed  ; 
the  warden,  acting  officially,  and  under  a 
vote  passed  by  the  warden  and  burgesses, 
caused  a  fence  of  a  person  along  the  line 
of  the  highway  to  be  removed,  the  owner 


not  obeying  an  order  previously  made  for 
its  removal.  The  fence  was  in  good  faith 
supposed  by  the  warden  and  burgesses  to 
be  an  encroachment,  but  was  not  so  in 
fact.  In  an  action  of  trespass  brought  by 
the  owner  of  the  fence  against  the  borough, 
it  was  held,  — 

( 1 )  That  the  grant  of  power,  though  to 
the  warden  and  burgesses,  was  in  reality 
to  the  borough.  (2)  That  the  power  to 
remove  encroachments  was  a  power  asked 
for  and  obtained  by  the  borough  for  its 
own  advantage  and  not  for  the  benefit  of 
the  public.  (3)  That  in  the  removal  of 
encroachments  it  was  therefore  exercising 
a  privilege,  not  discharging  a  governmental 
duty.  (4)  That  the  borough  was  liable 
for  the  acts  of  the  warden.  Weed  v. 
Greenwich,  45  Conn.  170. 

In  Soulard  v.  St.  Louis,  supra,  where  a 
street  ivas  opened  upon  land  without  con- 
demnation, the  court  held  that  an  action 
might  be  maintained  by  the  owner;  that  he 
might  recover  as  damages  the  value  of  the 
land  appropriated,  which,  when  paid, 
would,  the  court  was  inclined  to  think, 
work,  ipso  facto,  a  dedication  thereof  to 
the  city. 

Municipal  corporations  are  limited  to 
the  exercise  of  powers  conferred  by  charter 
or  statute,  and  they  are  not  liable  for  the 
acts  of  their  officers  under  an  ordinance 
which  was  wholly  beyond  their  power  to 
pass.  Field  v.  Des  Moines,  39  Iowa,  575 
(1874).  But  for  acts  causing  injury  to 
piivate  property  committed  by  employees 
of  a  city  in  performing  a  work  which  is 
within  the  gensral  powers  of  the  city, 
though  not  specifically  conferred,  —  as,  in 
this  case,  building  a  sewer  under  its  general 
power  over  highways, —  the  city  will  be 
liable  in  damages.  Leeds  v.  Richmond, 
102  Ind.  372.  Contractors  who  made  an 
excavation  in  a  street  without  proper  au- 
thority, held  personally  liable  to  an  owner 
of  adjoining  propertj'.  Lamed  v.  Briscoe, 
62  Mich.  393  (1886). 

The  doctrine  that  a  city  is  liable  for 
injuries  caused  by  the  negligent  manner 


1  Hildreth  v.  Lowell,  11  Gray,  345  (1858)  ;  Leeds  v.  Richmond,  102  Ind.  372. 
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injuries  done  by  them.^  A  case  in  Louisiana,  which  was  several 
times  before  the  courts  in  that  State,  was  decided  upon  the  same 
principle.  The  mayor  of  a  city  tortiously,  and  in  defiance  of  an 
injunction,  proceeded  at  the  head  of  a  force  of  laborers  and  demol- 
ished a  portion  of  the  plaintiff's  house,  for  the  supposed  reason  that 
it  was  on  public  ground.  The  city  corporation  ratified  the  act  by 
defending  it.  On  the  first  appeal  the  court  doubted  whether  the 
corporation  could  be  made  liable  for  the  wrongful  acts  charged 
against  its  officers,  especially  as  these  were  alleged  to  have  been 
done  by  them  wilfully  and  maliciously.  On  the  second  appeal  it 
was  held,  that  although  the  acts  of  the  mayor  were  done  without  the 
previous  order  of  the  city  council,  yet  the  corporation,  by  reason  of 
its  subsequent  ratification,  was  liable,  and  the  plaintiff  recovered.^ 

§  972  (770).    Same  subject.     Wrongful  Acta  done  Colore   OflBcii. 

—  Prima  fade,  a  municipal  corporation  is  not  liable  for  the  trespass 
and  wrongful  acts  of  its  officers,  though  done  colore  officii ;  but  it  will 
clearly  be  liable  therefor  where  the  act,  if  not  wholly  ultra  vires  in 
the  sense  before  explained,  was  expressly  authorized  by  the  govern- 
ing body  of  the  corporation,  or  where,  without  special  authority,  it 
was  done  by  its  officers  in  the  scope  of  their  duties  and  employment, 
and  has  been  ratified  by  the  corporation.^     Accordingly,  a  munici- 

in  which  public  work  is  performed  by  its  See,  also,  Lee  r.  Sandy  Hill,  supra,  sec. 

servants  does  not  extend  to  cases  of  de-  971,  note  ;  ante,  sees.  147,447,  note  ;  s.  p. 

fective  legislation ;  as,   for  instance,  to  a  and  discussing  liability  of  municij^al  cor- 

failure  to  pass  an  ordinance  for  the  con-  porations  to  exemplary  damages.  Hunt  v. 

demnation  and  dedication,  as  a  street,  of  BooneWlle,  65   Mo.  620    (1877).     As  to 

land   upon  which   work   has   been   done.  Exemplary  Damages,  see  Chicago  r.  Lang- 

under    the    designation    "  street "    in    a  lass,   52  111.   256 ;    Chicago  v.   Kelly,  69 

special   tax  bill.     Carroll  v.  St.  Louis,  4  111.  475  ;  Ehrgott  v.  New  York,  96  N.  Y. 

Mo.  App.  191.     In  Sprague  v.  Tripp,  13  264.      A   non-resident    merchant,    whose 

R.  I.   38,  the  city  owned,    by   purchase,  property  had  been   seized   for  a  tax   as- 

lots    upon    a    private   way,   and,    by   its  sessed  under  an  invalid  municipal  ordi- 

highway   commissioners,    removed   gravel  nance,  after  the  mayor  and  council  had, 

therefrom  and  from  the  way,   for  use  in  with  malicious  intent  to  prevent  his  com- 

re{>airing  other  streets,  until  the  way  be-  peting  with  resident  merchants,  passed  a 

came   impassable.      In  an   action   by   an  resolution  declaring  him    by  name  to  be 

owner  of   other  land  upon    the    private  within  the  ordinance,  —  was  held  to  have 

way,  it  was  held   that  the  commissioners  a  right  of  action  against  the  city  for  the 

were  the  agents  of  the  city  for  whose  acts  tort.     Gould  r.  Atlanta,  60  Ga.  164. 
in  making  the  way  useless  the  city  was  *  Supra,   sees.    968,    969  ;    Thayer  v. 

liable.  Boston,  19  Pick.  (Mass.)  511,  516  (1837), 

^  Walling    V.   Shreveport,   5    La.  An.  where  the  rule,  as  stated  by  Shaic,  C.  J., 

660  (1850).  makes  the  corporation,  without  ratifica- 

2  McGary  v.  Lafayette,  12  Rob.  (La.)  tion,  liable,  also,  for  the  acts  of  its  officers 

668.     On  re-hearing,  Tb.  674  ;  s.  c.  again,  "done  hoiia  fide,  in  pursuance  of  a  general 

4  La.  An.  440  (1849).     Approved,  "Wilde  authority  to  act  for  the  city  on  the  subject 

f.  New  Orleaos,  12  La.  An.  15  (1857).  to  which  they  relate."  Approved  by  J/iouon, 
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pal  corporation  is  not  liable  for  the  illegal  seizure  of  the  'plaintiff's 
property  by  one  of  its  officers,  for  an  alleged  violation  of  its  ordi- 
nances, when,  in  fact,  no  such  violation  took  place,  and  the  corpora- 
tion had  not  previously  authorized  the  act,  or  subsequently  ratified 
it  by  receiving  the  proceeds  of  the  sale  of  the  property  seized,  or  in 
some  other  manner.^  If,  however,  the  corporation,  by  its  authorized 
action,  adopts  the  wrongful  acts  of  its  officers,  done  in  the  line  of 
official  duty,  it  will  be  liable  therefor,  however  it  might  be  in  the 
absence  of  such  ratification.  Tlierefore,  where  the  officers  of  a  city 
illegally  seized  the  personal  property  of  the  plaintiff,  and  detained  it, 
whereupon  the  plaintiff  brought  suit  against  the  city  to  recover  the 
property,  and  the  city  filed  an  answer  which  involved  a  ratification  of 
the  acts  of  the  officers  in  question,  and  an  admission  that  they  were 
the  acts  of  the  city,  and  the  city  was  defeated  in  the  suit,  it  was  held 
liable  for  the  damage  done  to  the  plaintiff  by  the  illegal  seizure  and 
detention  of  his  property.^  On  the  principle  that  a  town  is  not 
liable  for  the  trespasses  or  illegal  acts  of  its  officers  or  agents,  unless 
such  acts  were  done  under  its  authority  previously  conferred,  or 
have  subsequently  been  ratified  by  it,  it  was  held  in  Massachusetts 
that  if  a  town  collector,  without  being  authorized,  commits  a  person 
to  prison  for  not  paying  a  tax,  since  abated,  though  illegally  included 
in  his  warrant,  the  town  is  not  responsible,  in  an  action  of  tort,  for 
false  imprisonment.^ 

J.,  Lee  V.  Sandy  Hill,  40  N.  Y.  442,  449  123,   distinguishing  Wallace  v.  Menasha, 

(1869)  ;  followed  in  Buffalo  Tump.  Co.  v.  supra. 

Buffalo,  58  N.  Y.  639  (1874).     Compare  -^  Wilde  v.  New  Orleans,  12  La.  An.  15 

Perley  v.  Georgetown,  7  Gray  (Mass.),  464  (1857)  ;  following  McGary  v.  Lafayette,  4 

(1856),  cited  infra,  and  statement  of  rule  La.  An.  440  ;  Johnson  v.  Municipalit)',  5 

by  Metcalf,  J. ;  Moore  v.  Fitchburg  R.  R.  La.  An.  100.    In  another  case  in  the  same 

Corp.,  4  Gray,  465,  467  (1855);  Howell  v.  State  it  was  held  that  though  property  be, 

Buffalo,  15  N".  Y.  512,  519.     Note  remarks  in  the  fii-st  instance,  lawfully  seized  for  the 

of  Denio,  C.  J.,  p.  521;  supra,   sec.  970,  violation  of  an  ordinance,  yet  if  the  corpo- 

and  note  ;   Angell  &  Ames,  sec.  311.  rate  authorities /«iZ  to  pursue  the  requisite 

1  Fox  V.  Northern  Liberties,  3  Watts  &  steps  in  advertising  and  disposing  of  the 

S.  (Pa.)  103  (1841) ;  Everson  v.  Syracuse,  property  seized,  the  act  of  seizure  by  the 

100  N.  Y.  577;  Corsicana  v.  White,   57  officer  becomes  a  trespass  a6m7io,  for  which 

Tex.    382  ;    infra,  sec.   975.      So  it  was  the  corporation,  it  was  decided,  might  be 

held  that  a  city  was  not  liable  in  tort  liable  to  restore  the  property  or  pay  its 

for  the  act  of  its  treasurer  acting  in  good  value.    Baumgard  v.  New  Orleans,  9  La. 

faith  in  the  execution  of  his  tax  warrant,  119  (1835)  ;  Hunt  v.  Booneville,  65  Mo. 

in  seizing  and  selling  the  chattels  of  one  620  (1877)  ;  Donnelly  v.  Tripp,  Treas.,  12 

person   for  the   delinquent  taxes  of  an-  R.  I.  97. 

other.     Wallace  v.  Menasha,  48  Wis.  79  ;  *  Perley  u  Georgetown,  7  Gray  (Mass. ), 

8.  c.  10  Cent.  L.  J.  147  (1880),  citing  text.  464  (1856).     Afterwards  paying  the  col- 

But  where  an  officer  seized  and  sold  prop-  lector's  fees  for  serving  the  warrant,  and 

erty  to  pay  a  void  special  assessment  for  the  jailer's  charges,  were  held  not  to  ratify 

benefits  in  opening  a  street,  the  city  was  the  arrest,  it  not  appearing  that  they  were 

held  liable.     Durkee  v.  Kenosha,  59  Wis.  so  intended.   Trescott  v.  Waterloo,  26  Fed. 
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§  973  (771).  Same  subject.  Trespass  for  Illegal  Seizure  of 
Property  under  Void  Assessment.  —  A  municipal  corporation  mai/ 
be  liable  as  respects  iorongfv.1  and  void  acts,  where  these  are  within  the 
scope  of  the  general  powers  of  the  corporation,  and  where  the  en- 
forcement of  such  acts  bj  its  officers  under  its  authority  has  been 
compulsory,  resulting  in  injury  to  individuals.  Falling  within  this 
principle  is  the  liability  of  the  corporation  to  refund  void  taxes  and 
assessments  compulsorily  collected  for  its  own  benefit.*  So,  where 
a  municipal  corporation  made  a  void  assessment  upon  the  plaintiff 
for  a  street  improvement,  and  its  officers  seized  his  property  (bank 
bills)  to  pay  it,  the  majority  of  the  Court  of  Appeals  of  New  York 
held,  and  we  think  properly,  that  since  the  assessment  was  made  for 
a  purpose  within  the  general  powers  of  the  corporation  (though  the 
particular  assessment  was  illegal)  the  corporation  was  liable  to  the 
plaintiff  in  a  common-law  action  for  the  trespass  committed  by  its 
officers  in  seizing  his  property.^ 

§  973  a.  "Where  Municipality  engages  in  Ultra  Vires  Under- 
takings. —  If  a  municipal  corporation  without  charter  or  statute 
authority  buys  or  provides  the  plant  for  engaging  in  the  business  of 
distilling  spirits  and  does  engage  therein,  and  makes  fraudulent 
returns  under  the  United  States  revenue  laws,  in  not  reporting  the 
fuU  quantity  of  spirits  produced ;  and  the  United  States  thereupon 
assesses  upon  the  corporation  as  a  distiller  a  gallon  tax  upon  spirits 
actually  produced  in  excess  of  the  amount  reported,  and  the  city 
pays  such  tax  under  protest  and  compulsorily  (to  avoid  a  threatened 
seizure  and  sale  of  its  property)  it  cannot  recover  back  from  the 

Kep.  592.     In  Xew  York,  see  Lorillard  v.         ^  Supra,  sec.  938,  and  cases  cited. 
Slonroe,  11  X.  Y.  392  (1854)  ;    Bank  of         «  Howell    v.    Buffalo,    15   N.   Y.    512 

Commonwealth  v.  New  York,    43  X.  Y.  (1857) ;  Denio,  C.  J.,  and  Bowen,  J.,  dis- 

184.     But  the  treasurer  of  a  tmcn  corpo-  sented.     The  chief  judge,  in  his  dissent- 

ration  is  clearly  its  officer  and  agent,  for  ing  opinion,  expressed  his  inability  to  see 

whose  acts,  within  the  scope  of  his  power,  how  the  assessment  could  be  void,  and  yet 

it  is  liable.     Tucker  v.  Rochester,  7  Wend,  be  a  corporate  act,  and  impose  a  corporate 

254  ;  cited  2  Denio  (X.  Y.),  473,  and  see  liability.     The  majority  opinion  can,  we 

cases  there  referred  to.    But  it  is  not  liable  think,  be  sustained  on  the  principle  stated 

for  money  placed  in  his  hands  by  individ-  in  the  text.     Bennett  r.  Buffalo,  17  X.  Y. 

nals  or  received  by  him  other  than  in  the  383,  386,  corrects  the  report  of  Howell  r. 

line  of  his  official  duties.    Tolman  v.  Marl-  Buffalo,  so  as  to  show  that  Cmnstock,  J., 

borough,  3  X.  H.  57,  59.  agreed  with  the  majority  of  the  court  as  to 

The  previous  personal  and  unauthorized  the  liability  of  the  corporation.     Bank  of 

act  of  a  public  officer  wiU  not  estop  him  Commonwealth  v.  New  York,   43  X.  Y. 

from  acting  in  his  public  capacity  as  he  184;    Williams  r.  Dunkirk   (tort  of  vil- 

may  deem  the  public  good  to  reijuire.   Day  lage   trustees),   3   Lansing   (X.    Y.),    44 

r.  Green,  4  Cnsh.  (Mass.)  4-33  (1849)  ;  Dill  (1870). 
c.  Wareham,  7  Met.  (Mas.s.)  438  (1844). 
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United  States  the  amount  thus  paid,  on  the  ground  that  its  actiotc 
in  carrying  on  the  business  of  distilling  is  ult7'a  vires  its  powers.^ 


1  Salt  Lake  City  v.  Hollister,  118  U.  S. 
256  (1885).  The  rule  that  corporations 
are  liable  for  the  wrongful  acts  of  their 
agents  and  officers  in  the  course  of  the 
corporate  business,  is,  says  the  Court,  in 
the  case  just  cited,  applicable  to  muni- 
cipal corporations,  but  is  to  be  applied 
with  greater  care.  Mr,  Justice  Miller, 
speaking  on  this  point,  says :  "  While 
it  may  be  true  that  the  rule  we  have 
been  discussing  may  require  a  more  care- 
ful scrutiny  in  its  application  to  muni- 
cipal corporations  than  to  corporations  for 
pecuniary  profit,  we  do  not  agree  that 
they  are  wholly  exempt  from  liability  for 
wrongful  acts  done,  with  all  the  evidences 
of  their  being  acts  of  the  corporation,  to 
the  injury  of  others,  or  in  evasion  of  legal 
obligations  to  the  State  or  the  public. 
.  .  .  The  question  of  the  liability  of 
corporations  on  contracts  which  the  law 
does  not  authorize  them  to  make,  and 
which  are  wholly  beyond  the  scope  of 
their  powers,  is  governed  by  a  different 
principle  [from  the  liability  exdelltio].  In 
such  case  the  party  dealing  with  the  cor- 
poration is  under  no  obligation  to  enter 
into  the  contract.  No  force,  or  restraint, 
or  fraud  is  practised  on  him.  The  powers 
of  the  corporation  are  matters  of  public 
law  open  to  his  examination,  and  he  may 
and  must  judge  for  himself  as  to  the  power 
of  the  corporation  to  bind  itself  by  the 
proposed  agreement.  It  is  to  this  class 
of  cases  that  most  of  the  authorities 
cited  by  appellant  belong,  —  cases  where 
the  corporations  have  been  sued  on  con- 
tracts which  the}'^  have  successfully  re- 
sisted because  they  were  ultra  vires.  But 
even  in  this  class  of  cases,  the  courts  have 
gone  a  long  way  to  enable  parties  who  had 
parted  with  property  or  money  on  the  faith 
of  such  contracts,  to  obtain  justice  by  re- 
covery of  the  property  or  the  money  spe- 
cifically, or  as  money  had  and  received 
to  their  use.  Thomas  v.  West  Jersey 
R.  R.  Co.,  101  U.  S.  71;  Louisiana  v. 
"Wood,  102  U.  S.  294  ;  Chapman  v. 
Douglas  County,  107  U.  S.  348,  355." 
See  Index,  tit.  Implied  Contracts;  Ultra 
Vires. 

The  opinion  of  the  court  in  this  novel 


case  (Salt  Lake  City  v.  Hollister)  seema 
to  assert  the  proposition  that  the  city, 
although  acting  ultra  vires  in  the  strong- 
est sense  of  that  expression,  i.  e. ,  in  respect 
of  a  matter  manifestly  and  necessarily  out- 
side  of  the  scope  of  its  powers  either  gen- 
eral or  special,  would  be  liable  in  tort, 
although  perhaps  not  in  contract,  for 
the  acts  of  its  agents  and  servants  in 
the  course  of  such  unauthorized  busi- 
ness. But  the  action,  viz.,  to  recover 
back  taxes  actually  though  involuntarily 
paid,  being  equitable  in  its  nature  {ante, 
sec.  939  et  seq.),  the  judgment  of  the  court, 
which,  on  the  special  facts,  was  unques- 
tionably sound  (for  the  tax  was  a  tax  upon 
property  and  was  justly  due),  need  not 
necessarily  rest  upon  so  broad  a  basis  as 
the  one  above  indicated,  and  the  observa- 
tions  of  the  court  in  the  opinion  must  be 
limited  accordingly.  If  not  thus  limited 
and  if  the  court  is  to  be  understood  as 
laying  down  the  broad  principle  that  the 
city  would  be  liable  in  the  conauct  of 
such  business  to  the  same  extent  as  if 
the  business  was  infra  vires  (for  example, 
that  it  would  be  liable  in  damages  to  the 
manager  of  the  distillery  for  a  negligent 
injury  to  him  happening  in  the  course  of 
the  business),  it  would  be,  as  it  seems  to  us, 
an  extension  of  the  doctrine  of  liability  of 
municipal  corporations  for  ultra  vires  acts 
beyond  the  limits  heretofore  and  general- 
ly recognized,  since  such  extended  liability 
would  appear  to  rest  upon  a  supposed 
estoppel  created  by  the  mere  fact  of  con- 
ducting an  ultra  vires  business,  and  this  in 
the  face  of  the  limitations  imposed  by  the 
charter  of  the  city  upon  its  corporate  pow- 
ers. Such  a  view,  if  sound  as  respects  pri- 
vate corporations,  would  seem  not  to  be  so 
as  respects  municipal  corporations,  whoso 
powers  are  defined  and  limited  for  the  ex- 
press purpose  of  protecting  the  inhabitants 
from  just  such  liability.  Cases  within  the 
apparent  or  possible  powers  of  the  munic- 
ipality, where  the  other  party  acted  in 
good  faith  ana  had  no  reasonable  means 
of  protecting  himself  from  loss  or  damage, 
may  stand  upon  different  grounds.  Supra-, 
sees.  961  et  seq.,  969  a. 
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§  974  (772).  Respondeat  Sui>erior,  when  applicable  and  'when 
not.  —  It  may  be  observed,  iu  the  next  place,  that  when  it  is  sought 
to  render  a  municipal  corporation  liable  for  the  act  of  servants  or 
agents,  a  cardinal  inquiry  is,  wliether  they  are  the  servants  or  agents  of 
the  corporatum.  If  the  corporation  appoints  or  elects  them,  can  con- 
trol them  in  the  discharge  of  their  duties,  can  continue  or  remove 
them,  can  hold  them  responsible  for  the  manner  in  which  they  dis- 
charge their  trust,  and  if  those  duties  relate  to  the  exercise  of  corpo- 
rate powers,  and  are  for  the  peculiar  benefit  of  the  corporation  in  its 
local  or  special  interest,  they  may  justly  be  regarded  as  its  agents  or 
servants,  and  the  maxim  of  respoTideat  superior  ajrplies.  But  if,  on 
the  other  hand,  they  are  elected  or  appointed  by  the  corporation,  in 
obedience  to  the  statute,  to  perform  a  public  service,  not  peculiarly 
local  or  corporate,  but  because  this  mode  of  selection  has  been 
deemed  expedient  by  the  legislature  in  the  distribution  of  the 
powers  of  the  government,  if  they  are  independent  of  the  corpora- 
tion as  to  the  tenure  of  their  office  and  the  manner  of  discharging 
their  duties,  they  are  not  to  be  regarded  as  the  servants  or  agents  of 
the  corporation,  for  whose  acts  or  negligence  it  is  impliedly  liable, 
but  as  public  or  State  officers  with  such  powers  and  duties  as  the 
statute  confers  upon  them,  and  the  doctrine  of  respondeat  superior 
is  not  applicable}     It  will  thus  be  seen,  on  general  principles,  it 

1  New  York   v.    Bailey   (Croton   Dam  constituted   a  separate  body  by  the  city 

Case),  2  Denio  (X.Y.),  433,  447  (1845),  charter);    Dooley  v.   Sullivan,    112   Ind. 

and  authorities  cited  by  Hand,  Senator  ;  451 ;  Mulcaims  v.  Janesrille,  67  Wis.  24. 

infra,  sec.  983 ;    Walcott   r.   Swampscott  See,  also,  McCarthy  v.  Baston  'injury  to 

{surveyor  of  highways),  1  Allen  (ilass.),  laborer  in  employ  of  city  officer  while  fell- 

101  (1S61),  per  Bigelow,  C.  J. ;  infra,  sec.  ing  a  tree  belonging  to  an  abutter  upon  the 

979  ;  Whiter.  Phillipston ,  10 Met.  (Mass.)  street),  135  Mass.  197  ;   Sullivan  v.  Holy- 

108  ;  HaSord  c.  New  Bedford,  16  Gray,  297  oke   (explosion    of   naphtha    in    building 

(1860) ;  ivfra,  sec.  976  ;    Griggs  v.  Foote,  occupied  by  a  city  officer),  135  Mass.  273. 

4  Allen,  195,  197 ;  Buttrick  v.  l^well  (as-  Highway  surveyor  held  not  an  agent  of  a 

sault  by  police  officer),  1  Allen,  172  (1861);  town  in  repairing  a  street,  and  town  held 

t?i/ra,.sec.  975  ;  Kimball  v.  Boston,  1  Allen,  not  liable  for  an  injury  caused  by  his  neg- 

417  ;  Child  v.  Boston  (sewers),  4  Allen,  ligence  in  using  a  derrick.     Pratt  v.  Wey- 

41,  52  (1862)  ;  Morrison  v.  [.awrence,  98  mouth,  147  Mass.  245  (1888).    Infra,  sec. 

Mass.  219  (1867)  ;  infra,  sees.  1048-10.^2  ;  986. 

gupra,  sees.  957,  962  ;  Ogg  v.  liansing,  35  Tlius,   in    Neic    York,  the  mayor  and 

Iowa,  495  ;  s.  c.  14  Am.  Rep.  499  ,  Brink-  aldermen,  in  making  an  order  for  the  de- 

meyer  r.  Evansville,  29  Ind.  ]  87 ;  Aldrich  slniction  of  a  building  pursuant   to   the 

p.  Tripp,  11  R.  I.  141  (1875),   s.   o.    23  statute  (2  R.  L.  1831,  p.  368,  sec.  81), 

\m.  Rep.  434  ;  Maimilian  r.  New  York,  were  considered  to  act  not  as  the  offi,cers  or 

62  N".  Y.  160  (1875)  ;   Hannon  v.  St.  Louis  agents  of  the  corporation,  but  as  magistrates 

County,  62  Mo.  813  (1S76);   Baltimore  r.  or  public  officers,  desisTiated  by  their  offi- 

ONeiU,   63  Md.   336  ;    Boehm   v.    Balti-  cial  names  by  the  legislature  for  the  exe- 

niore,  61  Md.  259  ;    Bryant  v.   St.  Paul,  cution  of  a  public  duty.     Russell  v.  New 

S3  Minn.  289  (city  not  liable  for  negli-  York,  2  Denio   (N.  Y.),   461,  opinion  of 

g«ace   by   a  board  of  lualth   which   was  Sherman,  Senator,  at  p.  473,  and  of  Por- 
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is  necessary,  ia  order  to  make  a  municipal  corporation  impliedly 
liable  on  the  maxim  of  respondeat  superior  for  the  wrongful  act  or 


ter,  Senator,  at  p.  481.  The  case  was  dis- 
tinguished from  that  of  Bailey  v.  New 
York,  2  Denio  (N.  Y.),  443,  affirming 
s.  c.  3  Hill  (N.  Y.),  531,  in  relation  to 
the  Croton  aqueduct,  where,  on  the  ground 
that  the  corporation  had  an  interest  in  the 
grant,  held  property  under  it,  and  passed 
ordinances  in  relation  to  the  execution  of 
the  work,  it  was  held  liable  for  the  acts 
and  neglect  of  the  water  commissioners  in 
relation  to  the  work,  though  they  were 
appointed  by  the  governor  and  the  senate; 
supra,  sees.  956,  957  ;  infra,  sec.  983. 
Departments  of  City  Government.  The 
Board  of  Revision  and  Correction  of  As- 
sessments lists  for  City  of  New  York,  held 
to  be  independent  public  and  not  corpo- 
rate officers,  and  city  not  responsible  for 
their  negligences.  Tone  v.  New  York,  70 
N.  Y.  157  (1877).  In  Ham  v.  New  York, 
70  N.  Y.  459  (1877),  the  text  is  referred 
to,  and  the  principle  applied  to  the  De- 
partment of  Public  Instruction  in  the  city 
of  New  York,  which,  though  formally 
constituted  part  of  the  city  government, 
is  charged  with  public,  as  distinguished 
from  corporate,  duties,  and  as  it,  and  not 
the  city,  has  the  sole  control  of  subordi- 
nates and  servants,  the  city  is  not  liable 
for  their  neglect,  although  the  mayor  ap- 
points the  commissioners.  Swift  v.  New 
York,  83  N.  Y.  528.  Infra,  sec.  977.  So 
as  to  Board  of  Commissioners  of  Public 
Charities  and  Corrections.  Maxmilian  v. 
New  York,  62  N.  Y.  160  ;  s.  p.  Haight 
V.  New  York,  24  Fed.  Rep.  93.  Cases 
where  the  department  is  auxiliary  only 
are  to  be  distinguished.  Ehrgott  v.  New 
York,  96  N.  Y.  264,  noted  infra;  Shearm. 
&  Red.  Neg.  sees.  295,  296,  and  cases. 
See,  also,  Campbell's  Adm.  v.  Montgomery 
Council  (negligent  execution  of  police  du- 
ties), 53  Ala.  527  (1875);  s.  c.  25  Am. 
Rep.  656.  The  same  principle  was  applied 
to  an  act  providing  that  the  city  council 
should  cause  certain  docks  to  he  built  for  the 
benefit  of  individuals  at  the  expense  of  the 
city,  but  such  expense  to  be  assessed  upon 
the  property  ;  it  was  held  that  the  duty 
was  a  State  and  not  corporate  duty,  and 
that  the  city  was  not  liable  in  a  private 
action  for  damages.      N.  Y.  &  B.  Lumber 


Co.  V.  Brooklyn,  71  N.  Y.  580  (1877), 
where  the  general  principles  relating  to 
the  subject  are  stated  by  Church,  C.  J. 
Under  the  act  of  1873,  amended  1874,  an- 
nexing territory  to  the  city  of  New  York 
and  placing  the  streets  within  it  under 
the  exclusive  control  of  the  Department  of 
Public  Parks,  the  commissioners  of  that 
department  were  held  to  act  as  agents  of 
the  city  in  an  action  for  injuries  caused  by 
a  defective  street.  Ehrgott  v.  New  York, 
96  N.  Y.  264  ;  Shearm.  &  Red.  Neg.  sec. 
296,  and  cases.  On  the  point  discussed  in 
the  text,  the  case  of  Barnes  v.  District  of 
Columbia,  91  U.  S.  540  (1875),  may  be 
usefully  consulted.  The  immediate  ques- 
tion was  whether  the  District  of  Columbia 
was  liable  to  an  action  by  a  traveller  for  an 
injury  sustained  by  reason  of  a  defect  in  a 
street  in  the  city  of  Washington.  The  act 
of  Congress  of  February  21,  1871,  made 
the  District  of  Columbia  a  "municipal 
corporation,"  with  power  to  contract,  have 
a  seal,  sue  and  be  sued,  and  exercise  other 
powers  of  a  municipal  corporation  ;  vested 
the  executive  power  in  a  governor  ap- 
pointed b}'  the  President,  and  the  legisla- 
tive power  in  a  legislative  assembly, 
consisting  of  a  council  and  a  house  of 
delegates  ;  established  a  board  of  jmblic 
works,  consisting  of  the  governor  and  four 
other  persons  appointed  by  the  President ; 
and  contained  these  provisions:  "The 
Board  of  Public  Works  shall  have  entire 
control  of,  and  make  all  regulations  which 
they  shall  deem  necessary  for  keeping  in 
repair  the  streets,  avenues,  alleys,  and 
sewers  of  the  city,  and  all  other  works 
which  may  be  entrusted  to  their  charge  by 
the  legislative  assembly  or  Congress.  They 
shall  disburse  upon  their  warrant  all  mon- 
eys appropriated  by  the  United  States  or 
the  District  of  Columbia,  or  collected  from 
property-holders,  in  pursuance  of  law,  for 
the  improvement  of  streets,  avenues,  al- 
leys, and  sewers,  and  roads  and  bridges  ; 
and  shall  assess,  in  such  manner  as  shall 
be  prescribed  by  law,  upon  the  propeity 
adjoining  and  to  be  specially  benefited  by 
the  improvements  authorized  by  law  and 
made  by  them,  a  reasonable  proportion  of 
the  cost  of  the  improvement,  not  exceed-- 
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neglect  of  an  officer,  that  it  be  shown  that  the  officer  was  its  officer, 
either  generally  or  as  respects  the  particular  wrong  complained  of, 
and  not  an  independent  public  officer  ;  and,  also,  that  the  wrong  was 
done  by  such  officer  while  in  the  legitimate  exercise  of  some  duty  of 
a  corporate  nature  which  was  devolved  on  him  by  law  or  by  the 
direction  or  authority  of  the  corporation.^ 

Aiken  (Vt.),  255  (1827)  ;  Boyland  r.  New 
York,  1  Sandf.  (N.  Y.)  27  :  Grumbine  r. 
"Washington,  2  McArthur,  578  ;  Hinde  v. 
"Wabash  Nav.  Co.,  15  111.  73  ;  Morrison 
V.  Lawrence,  98  Mass.  219  ;  Fisher  v.  Bo3. 
ton,  lOi  Mass.  87  (1870)  ;  s.  c.  6  Am. 
Rep.  196  :  Stewart  v.  New  Orleans,  9  La. 
An.  461  ;  Bennett  v.  New  Orleans,  14 
La.  An.  120  (1849)  ;  Mitchell  v.  Rock- 
land, 52  Me.  118.  Approved,  Brown  ». 
"Vinalhaven,  65  Me.  402  (1876)  ;  Pollock 
V.  Louisville,  13  Bush  (Ky.),  321  ;  Norris- 
town  r.  Fitzpatrick,  94  Pa.  St.  121  ; 
Small  ».  Danville,  51  Me.  359,  distin- 
guished from  Thayer  v.  Boston,  19  Pick. 
(Mass.)  511  ;  Alcorn  r.  Philadelphia  (city 
surveyor),  44  Pa.  St.  348  (1863)  ;  Reilly 
V.  Philadelphia  (when  contractor  for  local 
improvement  is  the  agent  of  the  city),  60 
Pa.  St.  467.  Where  a  city,  acting  within 
its  general  powers,  contracts  for  the  grad- 
ing of  a  public  street,  and  in  accordance 
with  the  conditions  of  the  contract  and 
the  law  prescribing  the  same,  the  work  is 
done  under  the  immediate  supervision  of 
certain  oflBcers,  whose  official  duty  it  is  to 
superintend  the  work,  and  the  damages 
result,  not  from  any  negligence  or  wrong- 
doing of  the  contractors,  but  from  the 
performance  of  the  work  in  the  manner 
required  by  the  contract,  the  contractors 
are  the  agents  of  Oie  city,  and  the  city  is 
liable  for  such  damages,  SewaU  r.  St. 
Paul,  20  Minn.  511  ;  Hilliard  v.  Richard- 
son, 3  Gray  (Mass.),  349.  Approved  and 
distinguished  in  Chicago  v.  Robbins,  2 
Black.  (U.  S.)  418,  428;  Ready  v.  Tuska- 
loosa  (acts  of  city  marshal),  6  Ala.  327 
(1844)  ;  Cowley  v.  Sunderland,  6  H.  &  N. 
565  ;  Hewison  v.  New  Haven,  37  Conn. 
475  (1871)  ;  s.  c.  9  Am.  Rep.  342  ; 
Sheldon  ».  Kalamazoo,  24  Mich.  383.  A 
right  to  annul  or  suspend  the  contract,  and 
an  obligation  on  the  contractor  to  dis- 
charge workmen  disobeying  a  city  officer, 
will  not  constitute  the  contractor  the 
agent  of  the  city  so  as  to  make  it  liable 


ing  one-third  of  such  cost,  which  sum 
shall  be  collected  as  all  other  taxes  are 
collected."  U.  S.  St.  February  21,  1871, 
sec.  37.  It  was  contended  that  the  Dis- 
trict of  Columbia  was  not  liable  as  a  mu- 
nicipal corporation,  because  the  Board  of 
Public  "Works  was  not  a  department,  or 
subordinate  agency  of  the  municipality 
called  the  District  of  Columbia,  but  an 
independent  federal  commission.  A  ma- 
jority of  the  court,  however,  held  that  the 
board  was  an  agent  of  the  corporalion,  for 
whose  acts  or  negligence  the  corporation 
was  liable.  Note  comments  of  Gray,  C.  J., 
on  this  point  in  Hill  v.  Boston,  122  Mass. 
344,  372  (1877).  See,  generally.  Powers 
r.  Council  Bluffs,  50  Iowa,  197  ;  Rowell 
V.  Williams,  29  Iowa,  210  ;  Van  Pelt  v. 
Davenport,  42  Iowa,  308 ;  Damour  v 
Lyons,  44  Iowa,  276  ;  Osborne  v.  Detroit, 
32  Fed.  Rep.  36.  A  city  is  not  liable  for 
the  consequences  of  a  violation  of  its  ordi- 
nances by  its  mayor  or  council  any  more 
than  it  would  be  if  the  illegal  act  were 
done  by  a  private  person.  Ball  r.  Town 
of  Woodbine,  61  Iowa,  83  (injury  by  fire- 
works). 

In  Indiana  it  has  been  held  that  the 
rule  applicable  to  private  corporations 
that  the  master  is  not  liable  for  injuries 
caused  by  the  negligence  of  a  co-servant, 
cannot  be  applied  to  the  officers  and 
agents  of  municipal  corporations,  espe- 
cially when  they  are  acting  in  different 
departments  of  the  municipal  govern- 
ment. Turner  r.  Indianapolis,  96  Ind- 
51. 

As  to  the  personal  lialnUty  ofpuUie  offi- 
cers or  agents,  created  by  statute,  for  official 
ads  and  neglect,  see  Nowell  r.  Wright,  3 
Allen  (Mass.),  166,  and  cases  cited  ;  ante, 
see.  237,  and  note,  sees.  859,  910,  note. 

*  Same  authorities.  Infra,  sees.  975, 
980.  Respondeat  superior;  Corporations, 
leJien  liable  and  ichen  not,  for  the  torts  of 
their  officers.  Hilsdorf  v.  St.  Lonis,  45 
Ho.  94  ;  Lyman  r.  "White  River  Br.  Co.,  2 
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§  975  (773).  City  Police  Officers  not  its  Servants.  —  Agreeably 
to  the  principles  just  mentioned,  police  officers  appointed  ly  a  city  are 
not  its  agents  or  servants,  so  as  to  render  it  responsible  for  their 
unlawful  or  negligent  acts  in  the  discharge  of  their  duties ;  and, 
accordingly,  a  city  is  not  liable  for  an  assault  and  lattery  committed 
by  its  police  officers,  though  done  in  an  attempt  to  enforce  an 
ordinance  of  the  city ;  ^  or  for  an  arrest  made  by  them  which  is  ille- 


i 


for  injuries  sustained  by  an  individual, 
by  the  negligent  prosecution  of  the  work, 
—  as  by  careless  blasting.  Blumb  v.  City 
of  Kansas,  84  Mo.  112. 

Article  16,  section  8,  Constitution  of 
Pennsylvania,  1874,  was  not  designed  to 
change  the  effect  of  corporate  contracts, 
but  to  impose  on  those  having  the  right 
of  eminent  domain  a  liability  for  con- 
sequential damages,  from  which  they  had 
been  previously  exempt.  Applying  these 
principles,  it  was  held  that  if  a  railroad 
company  contracts  with  an  independent 
contractor  for  the  construction  of  its  rail- 
road, it  is  not  liable  for  damages  resulting 
from  the  negligence  of  the  contractor. 
Edmundson  v.  Railroad  Co.,  Ill  Pa.  St. 
316  (1885).  See  Index,  tit.  Contractor. 
Where  a  board  of  public  works  assumed 
without  legal  right  to  change  the  grade  of 
a  street  and  entered  into  a  contract  with 
contractors  for  that  purpose,  it  was  held 
that  they  as  well  as  the  contractors  were 
liable  in  trespass  for  damages  sustained  by 
the  owners  of  abutting  property  caused 
by  changing  the  grade.  Larned  v.  Bris- 
coe, 62  Mich.  393  (1886);  infra,  sec. 
989  et  seq.  Besjjondeat  superior  applies  to  a 
city  making  public  improvements  where 
it  retains  the  supervision,  charge,  and 
control  of  the  work.  Chicago  v.  Joney 
(deepening  canal  for  benefit  of  city),  60 
111.  383  ;  Chicago  v.  Dermody  (injuries  by 
fall  of  the  roof  of  city  hall),  61  III.  431 
(1871).  The  New  York  and  Brooklyn 
Bridge  belongs  to  the  two  cities  of  New 
York  and  Brooklyn,  and  the  trustees 
thereof,  and  their  employees  are  the  agents 
and  servants  of  the  two  cities,  for  whose 
negligence  the  cities  are  liable.  Walsh 
V.  New  York,  107  N.  Y.  220  ;  Walsh  v. 
New  York,  41  Hun,  299.  See  Hannon  v. 
Agnew,  96  N.  Y.  439  ;  Walsh  v.  Bridge 
Trustees,  96  N.  Y.  429. 

Where  the  mayor  of  a  city  in  excess  of 


his  powers  made  an  arrangement  with  a 
person  to  remove  carcasses,  and  that  person 
threw  them  into  the  river,  and  thereby 
injured  the  plaintiff"'s  property,  it  was 
held  that  the  city  was  not  liable,  since 
the  mayor  was  not  in  this  matter  the  ser- 
vant or  agent  of  the  city,  and  the  princi- 
ple of  respondeat  superior  did  not  apply. 
Cumberland  v.  Willison,  50  Md.  138. 
The  office  of  treasurer  or  comptroller  is  a 
continuous  office,  and  in  a  case  where  the 
city  is  liable  for  the  wrongful  acts  of  its 
officers  the  court  is  not  bound  to  regard  a 
change  of  incumbents,  as  the  city  is  un- 
der an  obligation  to  protect  its  officers 
against  personal  harm,  by  furnishing  the 
money  necessary  to  relieve  them.  People 
V.  Comptroller,  77  N.  Y.  45. 

'  Buttrick  v.  Lowell,  1  Allen  (Mass.), 
172  (1861)  ;  Kimball  v.  Boston,  lb.  417  ; 
ante,  sees.  58,  60,  463  ;  supra,  sec.  972  ; 
Burch  V.  Hardwicke,  30  Gratt.  24  ;  Bow- 
ditch  V.  Boston,  101  U.  S.  16  ;  Caldwell  v. 
Boone,  51  Iowa,  687  ;  s.  c.  28  A.  L.  J.  376; 
Hafford  v.  New  Bedford,  16  Gray,  297  ; 
Odell  V.  Schroeder,  58  111.  353  ;  Ogg  v. 
Lansing,  35  Iowa,  495  ;  Pratheri;.  Lexing- 
ton, 13  B.  Mon.  (Ky.)  559;  Worley  v. 
Columbia,  88  Mo.  106  ;  Lafayette  v.  Tim- 
berlake,  88  Ind.  330  ;  Norristown  v.  Fitz- 
Patrick,  94  Pa.  St.  121.  See,  also,  Atwater 
V.  Baltimore,  31  Md.  462  (1869),  in  which 
it  was  held  that  the  city  was  not  liable  for 
the  neglect  of  the  board  of  police  commis- 
sioners, who  are  not  appointed  by  or  re- 
sponsible to  the  corporation ;  distin- 
guished from  Marriott  v.  Baltimore,  9  Md. 
160.  In  Elliott  V.  Philadelphia,  75  Pa. 
St.  347  ;  s.  c.  15  Am.  Rep.  591,  the  city 
was  held  not  liable  for  a  horse  negligently 
hilled  by  a  police  officer,  who  had  arrested 
the  driver  for  violating  the  ordinance  of 
the  city  in  respect  of  rapid  driving,  dis- 
tinguishing Philadelphia  v.  Gilmartin,  71 
Pa.  St.  140.     Nor  is  the  city  liable  for  not 
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gal  for  want  of  a  warrant,  or  for  other  cause ;  ^  or  for  their  unlawful 
acts  of  violence,  whereby,  in  the  exercise  of  their  duty  of  suppress- 
ing an  unlawful  assemblage  of  slaves,  the  plaintiffs  slave  was 
killed.^  So,  on  the  same  principle,  a  person  who  suffers  a  per- 
sonal injury  while  aiding  the  police  officers  of  a  city,  at  their  request, 


famishing  a  police  force  adequate  to  the 
emergency.  Hannon  v.  Agnew,  96  N.  Y. 
439 ;  Dewey  r.  Detroit,  15  Mich.  307. 
Shearm.  &  Red.  Neg.  (4th  ed.)  260,  and 
cases.  A  municipal  ordinance  forbidding 
the  running  of  dogs  at  large  is  a  police 
regulation,  and  the  municipality  is  not  re- 
sponsible for  the  acts  of  one  employed  by 
it  to  enforce  the  ordinance.  Culver  v.  City 
of  Sti-eator  (111.  1889),  22  X.  E.  Kep.  81o'; 
30  Cent  L.  J.  72  (Jan.  24,  1890). 

1  Greenwood  v.  Louisville,  13  Bush, 
226  ;  Pollock's  Adm.  v.  Louisville,  13 
Bush,  221  ;  Cook  v.  Macon,  54  Ga.  460  ; 
Cranston  v.  Augusta,  61  Ga.  572 ;  Harris 
V.  Atlanta,  62  Ga.  290  (1879);  Attaway  v. 
Cartersville,  68  Ga.  740  ;  McElroy  v.  Al- 
bany, 65  Ga.  387  ;  Ready  v.  Tuskaloosa, 
6  Ala.  327  ;  Dargan  v.  Mobile,  31  Ala. 
469  ;  Richmond  v.  Long's  Adm.,  17  Gratt. 
375 ;  Grumbine  v.  Washington,  2  Mc- 
Arthur,  578.  Ante,  sees.  949-953.  The 
police  regulations  of  a  city  are  not  made 
and  enforced  in  the  interest  of  the  city  in 
its  corporate  capacity,  but  in  the  interest 
of  the  public.  A  citj-  is  not  liable,  there- 
fore, for  the  acts  of  its  oflBcers  in  attempt- 
ing to  enforce  such  regulations  (Caldwell 
V.  Boone,  51  Iowa,  687  ;  Odell  i'.  Schroe- 
der,  58  111.  353;  Ogg  v.  Lansing,  35 
Iowa,  495  ;  Prather  v.  Lexington,  13 
B.  Mon.  559  ;  Elliott  v.  Philadelphia,  75 
Pa.  St.  347  ;  McKay  v.  Buffalo  (care- 
lessly  wounding  plaintiff),  74  N.  Y. 
619),  nor  will  it  be  made  liable  by  ratify- 
ing torts  of  police  officers.  Caldwell  v. 
Boone,  supra ;  Odell  v.  Schroeder,  58 
111.  353.  Power  of  city  to  indemnify 
owners  of  property  destroyed  to  preserve 
the  public  peace.  Jones  r.  Richmond,  18 
Gratt.  517 ;  ante,  sec.  371,  note  ;  Shearm. 
&  Red.  Neg.  (4th  ed. )  sees.  260,  note,  358. 
The  fact  that  a  license  is  granted  by 
city  officers  for  a  hear-show  will  not  make 
the  city  liable  for  damages  resulting  from 
the  negligence  of  its  police  officers  in  not 
preventing  the  show  from  being  held  in 
!  the  street.  Little  v.  ]iIadison,  49  Wis. 
VOL.  u.  —  35 


605  ;  s.  c.  11  C.  L.  Jour.  55  ;  ante,  sec. 
953,  and  note.  This  subject  is  discussed 
further  on  in  connection  with  liability  for 
unsafe  streets.  Post,  sec.  1021.  See  Little 
V.  Madison,  42  Wis.  643  ;  s.  c.  24  Am. 
Rep.  435  ;  Schultz  v.  Milwaukee,  49  Wis. 
254 ;  Cole  v.  Newburjport,  129  Mass. 
594 ;  Pesterfield  r.  Tickers,  3  Coldw. 
(Tenn.)  205  (1866),  appro\ing  Buttrick 
V.  Lowell,  siipra.     Ante,  sec.  722,  note. 

A  city  is  not  liable  for  the  act  of  the 
recorder  in  tcronyfully  refusing  bail,  the 
remedy  in  such  cases  must  be  sought 
against  the  officers  personally.  lb.;  Ready 
V.  Tuskaloosa  (city  marshal),  6  Ala.  327 
(1844)  ;  Bowditch  v.  Boston,  101  U.  S.  16. 
Nor  is  it  liable  for  a  icrongful  arrest  and 
imprisonment  by  police  officers  under  an 
ordinance,  or  for  the  taking  and  deten- 
tion of  property  by  such  officers  from  the 
person  so  arrested.  Stedman  v.  San  Fran- 
cisco, 63  Cal.  193.     Ante,  sec.  749,  et  seq. 

2  Stewart  v.  Kew  Orleans,  9  La.  An. 
461  (1854)  ;  s.  p.  in  similar  action,  Dar- 
gan V.  Mobile  (slave  negligently  killed  by 
an  officer  of  the  city  guard  in  attempting  to 
arrest  him  for  a  breach  of  its  ordinances, 
city  held  not  liable),  31  Ala.  469  (1858). 
The  opinion  of  Walker,  J.,  is  well  con- 
sidered. Compare  Johnson  v.  Municipal- 
ity, 5  La.  An.  100  (1850),  in  which  the 
corporation  was  held  liable  for  the  neglect 
of  duty  on  the  part  of  the  keeper  of  the  police 
jail,  resulting  in  the  death  of  the  plain- 
tifl's  slave.  The  decision  is  upon  the 
ground  that  the  keeper  was  the  agent  of 
the  corporation,  and  that  it  was  liable  for 
his  acts  and  defaults  in  the  discharge  of 
his  duties ;  but  quare,  and  see  comments 
of  Walker,  J.,  in  Dargan  v.  Mobile,  31 
Ala.  469,  477  (1354);  Campbell  v.  Mont- 
gomery, 53  Ala.  527  ;  Richmond  v.  Long's 
Adm.,  17  Gratt.  375  (1867),  approving 
Stewart  v.  Xew  Orleans  and  Dargan  r. 
Mobile,  above  cited.  Ante,  sec.  60.  Lia- 
bility of  city  for  toss  of  slave  put  to  work 
in  city  chain-gang.  Clague  v.  New  Or- 
leans, 13  La.  An.  275. 
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in  arresting  disturbers  of  the  public  peace  under  a  valid  ordinance, 
has  no  remedy  against  the  city.^  The  municipal  corporation  in  all 
these  and, the  like  (!ases  represents  the  State  or  the  public;  the  po- 
lice officers  are  not  the  servants  of  the  corporation ;  the  principle 
of  respondeat  superior  does  not  apply,  and  the  corporation  is  not 
liable  unless  by  virtue  of  a  statute  expressly  creating  the  liability. 


§  976   (774).    City  not  liable  for  "Wrongful  Acts  of  Firemen.  —  So, 

although  a  municipal  corporation  has  charter  power  to  extinguish  fires, 
to  establish  a  fire  department,  to  appoint  and  remove  its  officers, 
and  to  make  regulations  in  respect  to  their  government  and  the 
management  of  fires,  it  is  not  liable  for  the  negligence  of  firemen 
appointed  and  paid  ly  it,  who,  when  engaged  in  their  line  of  duty 
upon  an  alarm  of  fire,  ran  over  the  plaintiff,  in  drawing  a  hose-reel 
belonging  to  the  city,  on  their  way  to  the  fire ;  ^  nor  for  injuries  to  the 
plaintiff,  caused  by  the  bursting  of  the  hose  of  one  of  the  engines  of 
the  corporation,  through  the  negligence  of  a  member  of  the  fire  depart- 


1  Cobb  V.  Portland,  55  Me."  381  (1868); 
Sutton  V.  Carroll  Co.  Pol.  Bd.,  41  Miss. 
236.  There  is  on  the  same  principle  no 
municipal  liability  for  negligence  of  inspec- 
tors of  steam  boilers  appointed  by  a  city 
(Mead  v.  New  Haven,  40  Conn.  72  ;  s.  c- 
17  Am.  Rep.  14)  ;  compare  Lafayette  v. 
Allen,  81  Ind.  166,  cited  ivfra ;  or  for 
negligence  of  ambulance  driver,  the  duty 
being  public,  not  corporate.  Maxmilian  v. 
New  York,  62  N.  Y.  160  (1875)  ;  s.  c.  20 
Am.  Rep.  468,  and  note  ;  Ogg  v.  Lansing 
(negligence  of  health-officers  of  a  city),  35 
Iowa,  495  ;  s.  c.  14  Am.  Rep.  499  ;  Pollock 
V.  Louisville,  13  Bush,  221  ;  Haight  v.  New 
York,  24  Fed.  Rep.  93  (1885).  As  to  lia- 
bility of  the  city,  where  it  is  the  owner 
of  a  police  station  building,  for  the  negli- 
gence of  a  policeman  in  leaving  open  trap- 
door leading  from  the  sidewalk  into  the 
police  station.  Carrington  v.  St.  Louis,  89 
Mo.  208.  Compare  post,  sec.  977,  note  ; 
and  see  post,  sec.  985,  et  seq. 

2  Hafford  v.  New  Bedford,  16  Gray 
(Mass.),  297  (1860).  In  the  absence  of 
express  statute  creating  the  linbility, 
municipal  corporations  are  not  liable  to 
property  owners  to  actions  for  injuries 
occasioned  by  reason  of  negligence  in  rising 
or  keejiing  in  repair  the  fire-engines  owned 
by  them.  2  Thomps.  Neg.  731,  735,  and 
cases  ;  Bigelow  v.  Randolph,  14  Gray,  541 ; 


Wheeler  V.  Cincinnati,  19  Ohio  St.  19;  s.  c. 
2  Am.  Rep.  368  ;  Howards.  San  Francisco, 
51  Cal.  52  ;  Jewett  v.  New  Haven,  38  Conn. 
368  ;  s.  c.  9  Am.  Rep.  382  ;  Torbush  v. 
Norwich,  38  Conn.  225  ;  s.  c.  9  Am.  Rep. 
395  ;  Ogg  V.  Lansing,  35  Iowa,  495  ;  s.  c. 
14  Am.  Rep.  499  ;  Hayes  v.  Oshkosh,  33 
Wis.  314  ;  s.  c.  14  Am.  Rep.  760  ;  Bur- 
rill  V.  Augusta,  78  Me.  118 ;  Elliott  v. 
Philadelphia,  75  Pa.  St.  347  ;  s.  c.  15  Am. 
Rep.  591  ;  O'Meara  v.  New  York,  1  Daly, 
425.  Text  cited  and  approved.  Smith  v. 
Rochester,  76  N.  Y.  506  ;  -Howard  v.  San 
Francisco,  51  Cal.  52 ;  Wilcox  v.  Chicago, 
107  111.  334  (quoting  and  approving  the 
text)  ;  Edgerly  v.  Concord,  59  N.  H.  78, 
341  ;  Wild  v.  Paterson,  47  N.  J.  L.  406. 
City  held  not  to  be  liable  for  the  negligence 
of  officers  of  a  fire  department  unless  made 
so  by  express  statute,  or  for  an  act  directly 
ordered  by  the  corporation.  Burrill  v. 
Augusta,  78  Me.  118  ;  s.  P.  Grube  v.  St. 
Paul,  34  Minn.  402.  For  an  instructive 
view  of  the  principle  involved  in  such 
cases,  see  Maxmilian  v.  New  York,  62  N. 
Y.  160  ;  K.  c.  20  .\m.  Rpp.  468,  approved 
and  followed  by  Broion,  J.,  in  Hai.c;ht  v. 
New  York,  24  Fed.  Rep.  93  (1885)  ;  Green- 
wood V.  Louisville,  13  Bush,  226  J  Pollock 
V.  Louisville,  18  Bush,  221  ;  ante,  sees.  58, 
60  ;  Shearra.  &  Red.  Neg.  sec.  265,  and 
cases  :  2  Thomps.  Neg.  735. 
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ment ;  ^  nor  for  like  negligence,  whereby  sparks  from  the  fire-engine 
of  the  corporation  caused  the  plaintiff's  property  to  be  burned.^  The 
exemption  from  liability  in  these  and  the  like  cases  is  upon  the 
ground  that  the  service  is  performed  by  the  corporation  in  obedience 
to  an  act  of  the  legislature ;  is  one  in  which  the  corporation,  as  such, 
has  no  particular  interest,  and  from  which  it  derives  no  special  benefit 
in  its  corporate  capacity ;  that  the  members  of  the  fire  department, 
although  appointed,  employed,  and  paid  by  the  city  corporation,  are 
not  the  agents  and  servants  of  the  city,  for  whose  conduct  it  is  liable  ; 
but  they  act  rather  as  officers  of  the  city,  charged  with  a  public  service, 
for  whose  negligence  in  the  discharge  of  official  duty  no  action  lies 
against  the  city,  without  being  expressly  given ;  the  maxim  of  respon- 
deat superior  has,  therefore,  no  application.^  Nor  is  such  a  corpora- 
tion liable  to  the  owner  of  property  destroyed  or  damaged  by  fire  in 
consequence  of  its  neglect  to  provide  sidtable  engines  or  fire  apparatus, 
or  to  provide  and  keep  in  repair  public  cisterns,*  or  for  failing  to 


1  Fisher  v.  Boston,  104  Mass.  87  (1860) ; 
s.  c.  6  Am.  Rep.  1 96,  distinguished  from 
Oliver  v.  Worcester,  102  Mass.  489  ;  Max- 
milian  r.  Xew  York,  62  X.  Y.  160  (1875); 
s.  c.  20  Am.  Rep.  468. 

-  Hayes  r.  Oshkosh,  33  Wis.  314  (1873); 
s.  c.  14  Am.  Rep.  760. 

^  Per  Bigeloic,  C.  J.,  in  Hafford  v.  New 
Bedford,  supra;  Hayes  r.  Oshkosh,  33 
Wis.  314  (1S73);  s.  c.  14  Am.  Rep.  760, 
supra,  sec.  957 ;  Maxrailiau  r.  Xew 
York,  62  N.  Y.  160  (1875);  s.  c.  20 
Am.  Rep.  468  ;  McCrowell  v.  Bristol,  5 
Lea  (Tenn. ),  685  ;  Welsh  v.  Rutland,  56 
Vt.  228  (negligence  in  thawing  out  a 
hydrant  causing  ice  in  a  street,  by  a  fall 
upon  which  plaintiff  was  injured)  ;  Bur- 
rill  V.  Augusta,  78  Me.  118  (horse  fright- 
ened by  steam  from  an  engine  negligently 
left  in  the  street)  ;  Baltimore  v.  O'Neill, 
63  Md.  336,  where  the  rule  was  applied  to 
a  case  in  which  a  discharged  employee  of 
the  fire  department  sued  for  his  salary  ac- 
cruing thereafter,  the  court  holding  that  the 
city  was  not  responsible  for  the  act  of  the 
Fire  Commissioners  in  discharging  him. 

*  Wheeler  v.  Cincinnati,  19  Ohio  St.  19 
(1869)  ;  s.  c.  2  Am.  Rep.  368  ;  Heller  v. 
Sedalia,  53  Mo.  159, 161  (1873),  citing  and 
approving  text ;  s.  c.  14  Am.  Rep.  444  ; 
8.  p.  Patch  V.  Covington,  17  B.  Mon.  722 
(1856)  ;  Brinkmeyerr.  Evansville,  29  Ind. 
187  ;  Turner  v.  Indianapolis,  96  Ind.  51  ; 
iRobinson  r.  Evansville,  87  Ind.  334  ;  Horn 


V.  Des  Moines,  63  Iowa,  447  ;  Wild  v. 
Paterson,  47  X.  J.  L.  406  ;  Edgerly  r. 
Concord,  59  N.  H.  79  ;  supra,  sees,  949, 
950 ;  Weightman  r.  Washington,  1  Black 
(U.  S.),  39,  49  ;  Torbush  v.  Norwich,  38 
Conn.  225(1871)  ;  s.  c.  9  Am.  Rep.  395  ; 
Grant  v.  Erie  ( failure  to  repair  reservoir), 
69  Pa.  St.  420  (1871);  s.  c.  8  Am.  Rep. 
272 ;  Jewett  v.  New  Haven,  38  Conn. 
368  ;  Robinson  v.  Evansville,  87  Ind. 
334.  Nor  is  the  city  liable  for  its  neg- 
lect in  cutting  water  off  from  a  hydrant, 
but  for  which  the  fire  might  have  been 
extinguished.  Tainter  v.  Worcester,  123 
Mass.  311  (1877)  ;  s.  c.  25  Am.  Rep. 
90  ;  Davis  v.  Montgomery  Council,  51 
Ala.  139  ;  Hill  v.  Boston,  122  Mass.  344  ; 
supra,  sec.  957.  A  city  is  not  bound  to 
indemnify  its  citizens  for  a  loss  by  fire 
occasioned  by  the  negligence  of  the  fire 
department.  New  Orleans  v.  Crescent 
Mut.  Ins.  Co.,  25  La.  An.  390  (1873). 
But  if  a  member  of  the  fire  department  be 
injured  on  his  way  to  a  fire,  by  a  street 
which  the  city  has  negligently  left  in  an 
unsafe  condition,  he  may  liare  his  action 
the  same  as  any  one  else.  Turner  v.  In- 
dianapolis, 96  Ind.  51.  Whether  member 
of  fire  department  can  recover  against  a 
city-  for  personal  injuries  caused  by  an  un- 
safe engine,  see  Lafayette  r.  Allen,  81  Ind. 
166,  where  such  a  recovery  was  had,  the 
liability  of  the  city  seemingly  being  as- 
sumed ;  post,  sec.  982. 
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'provide  an  adequate  supply  of  water  to  extinguish  fires  when  it  has 
undertaken  to  provide  a  water  supply .^  A  liability  on  the  part  of 
the  corporation  was  sought  to  be  sustained,  upon  the  ground  of  the 
neglect  of  a  corporate  duty,  but  the  court  considered  that  powers 
of  this  nature  conferred  upon  municipal  corporations  were  legislative 
and  governmental,  and  excluded  the  notion  of  implied  responsibility 
to  individuals,  based  on  neglect  or  nonfeasance,  and  distinguished 
such  cases  from  those  in  which  the  duty  is  purely  ministerial.^ 

§  977  (775).  No  implied  Corporate  Liability  for  faults  of  Health 
Officers,  or  its  o-wn  neglect  in  respect  of  the  Public  Health.  —  The 
power  or  even  duty  on  part  of  a  municipal  corporation  to  make 
provision  for  the  public  health  and  for  the  care  of  the  sick  and 
destitute,  appertains  to  it  in  its  public  and  not  corporate,  or  as  it 
is  sometimes  called,  private  capacity.  And  therefore  where  a  city, 
under  its  charter,  and  the  general  law  of  the  State  enacted  to  pre- 
vent the  spread  of  contagious  diseases,  establishes  a  hospital,  it  is  not 
responsible  to  persons  injured  by  reason  of  the  misconduct  of  its 
agents  and  employees  therein ;  and,  accordingly,  the  city  of  Eich- 
mond  was  held  7iot  to  he  liable  for  the  loss  of  a  slave  admitted  to  the 
hospital  of  the  corporation  to  be  treated  for  the  small-pox,  and  whom 
the  servants  of  the  city  in  charge  of  the  hospital  negligently  suf- 
fered, when  delirious,  to  escape,  wander  off,  and  die.^     So  where  a 


1  Van  Horn  r,  Des  Moines,  63  Iowa, 
447,  holding  also  that  a  contract  with  a 
water-works  company  by  which  it  agrees 
to  protect  the  city  against  its  own  neglect 
and  misfeasance  does  not  aid  the  party  in- 
jured by  fire  hot  create  municipal  liability. 
Black  V.  Columbia,  19  S.  C.  412.  The  fact 
tliat  the  city  owns  tlie  water-works  does  not 
make  it  liable  for  a  loss  by  fire  when  the 
pipes  were  inadequate  or  out  of  order. 
Mendel  v.  Wheeling,  28  W.  Va.  233. 
Post,  sec.  982. 

'^  The  text  quoted  and  approved  in  a 
case  where  the  plaintiff  sought  damages 
for  the  loss  of  his  house  by  fire,  result- 
ing from  an  inadequate  supply  of  water. 
Black  V.  Columbia,  19  S.  C.  412.  Ante, 
sec.  957,  note. 

8  Richmond  v.  Long's  Adm.,  17  Gratt. 
375  (1867)  ;  approves  Dargan  v.  Mobile, 
31  Ala.  469  ;  Stewart  v.  New  Orleans,  9 
La.  An.  461 ;  and  goes  on  the  ground  that 
the  duty  here  was  public,  and  not  pri- 
vate, and  hence  the  city  not  liable  for 
acts  and    defaults  of  its  officers;  and  it 


was  itself  approved  and  followed  in  a 
similar  case  in  Missouri,  Murtaugh  v. 
St.  Louis,  44  Mo.  479  (1869),  in  which 
it  was  held  that  the  city  was  not  lia- 
ble to  a  non-paying  patient  in  its  hos- 
pital for  injuries  caused  by  the  neglect  or 
misconduct  of  the  hospital  officers  or  ser- 
vants. Sherbourne  v.  Yuba  County,  21 
Cal.  113  (1862),  holding  that  a  county  vias 
not  liable  in  damages  to  an  inmate  of  its 
hospital  for  unskilful  treatment  of  the 
resident  physiciaji.  s.  p.  Summers  v.  Da- 
viess County,  103  Ind.  262.  In  Ogg  w. 
Lansing,  decided  by  the  Supreme  Court  of 
loica,  35  Iowa,  495  (1872)  ;  s.  C.  14  Am. 
Rep.  499,  on  the  principle  that  in  discharg- 
ing its  legislative  functions  a  city  is  not  lia- 
ble for  defective  execution  of  its  ordinances 
or  for  the  neglect  or  nonfeasance  of  its  offi- 
cers and  agents  (ante,  sees.  949,  950),  it 
was  held  that  a  city  corporation  was  not 
liable  to  a  civil  action  by  a  person  injured 
by  reason  of  its  negleri  to  take  proper  pre- 
caution to  prevent  the  spread  of  the  small- 
pox,  or  for  the  failure  of  its  officers  to 
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city  corporation  was,  by  statute,  required  to  appoint  commissioners 
of  public  charities  to  take  care  of  paupers,  destitute  children,  &c.,  it 
was  held  that  the  duties  thus  devolved  upon  the  city  were  public 
and  not  corporate ;  that  the  commissioners  were  not  the  agents  or 
servants  of  the  city,  but  of  the  public ;  and,  consequently,  that  the 
city  corporation  was  not  liable,  on  the  principle  of  respondeat  supe- 
rior, for  a  negligent  injury  caused  by  an  employee  of  the  commis- 
sioners in  driving  an  ambulance- wagon  belonging  to  the  city.^ 

§  978  (776).   Fault  of  City  Engineer.  —  A  municipal  corporation 
is  not  responsible  for  the  mistake  or  the  want  of  cai-e  or  skiU  of  the 


notify  the  plaintiff,  who  was  requested 
by  them  to  assist  in  removing  the  corpse 
of  a  person  who  had  died  of  this  disease, 
of  the  dangerous  nature  of  the  service 
required  of  him. 

A  nurse  employed  in  a  small-pox  hospi- 
tal established  by  the  town  was  suffered  to 
depart  without  being  properly  disinfected, 
whereby  the  plaintiff  caught  the  disease ; 
it  was  held  that  the  town  was  not  liable. 
Brown  r.  Vinalhaven,  65  Me.  402  (1876) ; 
8.  c.  20  Am.  Rep.  709  ;   Barbour  v.  Ells- 
worth, 67  Me.  294,  carrying  a  well   per- 
son to  a  small-pox  hospital,  where  he  con- 
tracted the  disease  ;  no  liability.    Powers  in 
respect  to  health.     Ante,    sees.    144,    369, 
371.     Liability  for  acts  of  health  officers, 
see  aTite,  sec.  371,  note  ;  Eudolphe  r.  New 
Orleans,  11  La.  An.  242  (which  was  an  ac- 
tion for  damages  for  alleged  illegal  order  of 
board  of  health  in  ordering  a  ship  to  leave 
the  city) ;  Mitchell  r.  Rockland  (ill«^l  tak- 
ing possession  of  a  vessel;  no  liability),  41 
Me.  363;  s.c.  45  Me.  496  (1858);  reaffirmed, 
52  Me.  118  ;  Harrison  v.  Baltimore,  1  Gill 
(Md.),  264  (1843),  cited   ante,  sec.   144. 
City  held  not  to  be  liable  for  misfeasance 
of  members  of  its  board  of  health  (Bry- 
ant r.  St.  Paul,  33  Minn.  289)  ;  or  for  the 
negligence  of  a  servant  of  its  board  of 
public  works  in  the  course  of  his  employ- 
ment when  engaged  in  removing  garbage 
with  a  cart  and  horse  belonging  to  the 
city.     Condict  r.  Jersey  City,  46  X.  J.  L. 
157.     The  same  principle  of  non-liability 
(in  absence  of  statute  giving  an  action) 
applies  to  trustees  of  public  charities,  and 
to    incorporated    charitable    institutions 
maintained  as  public   charities,   and  not 
for  gain    and    profit.     Heriot's    Hospital 
-  Feoffees  r.  Boss,   12  Clark  &  Fin,  607 ; 


Shearra.  &  Red.  Neg.  sec.  266,  and  see 
sec.  331,  note,  where  the  learned  authors 
suggest  that  this  case  may  be  impliedly 
overruled  by  the  Mersey  Docks  Case  (post, 
sees.  983,  note,  987,  note);  but  to  our 
mind  this  result  does  not  follow.  McDon- 
ald V.  Mass.  Gen.  Hosp.,  120  Mass.  432, 
where  the  hospital,  an  incorporated  chari- 
table institution,  was  held  not  to  be  liable 
in  damages  to  a  patient  for  the  negligence 
of  the  attending  surgeon,  the  trustees  hav- 
ing used  due  care  in  his  selection.  Benton 
r.  City  Hospital  (accident  to  plaintiff  from 
unsafe  stairs  in  public  hospital ;  no  liabil- 
ity), 140  Mass.  13.  Compare  Carrington 
V.  St  Louis,  89  Mo.  208. 

1  Maxmilian  r.  New  York,  62  N.  Y. 
160  (1875),  distinguishing  Jones  v.  New 
Haven,  34  Conn.  1 ;  approved  in  Haight 
F.  New  York,  24  Fed.  Rep.  93  (1885), 
where  Brown,  J.,  held  that  an  action  in 
admiralty  against  the  city  could  not  be 
maintained  for  damages  for  a  collision  be- 
tween a  schooner  and  a  steamboat  owned 
by  the  city,  but  in  the  exclusive  use  and 
control  of  the  Board  of  Commissioners  of 
Charities  and  Correction,  and  while  navi- 
gated by  a  pilot  employed  by  the  commis- 
sioners, the  reason  being  that  that  is  an 
independent  board  over  which  the  city  cor- 
poration has  no  control,  and  which  does 
not  act  for  the  use  or  benefit  of  the  city  in 
the  discharge  of  any  of  its  corporate  func- 
tions or  duties.  See,  also,  supra,  sec  974, 
note;  Bailey  r.  New  York,  2  Denio  (N.  Y.), 
433  ;  Conrad  ».  Ithaca  Trs.,  16  N.  Y.  158  ; 
and  citing  with  approval  Oliver  v.  Wor- 
cester, 102  Slass.  489  ;  Hafford  r.  New 
Bedford,  16  Gray,  297  ;  Fisher  r.  Boston, 
104  Mass.  87  ;  Eastman  r.  Meredith,  36 
N.  H-  284:. 
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city  surveyor  or  engineer,  whether  appointed  and  removable  by  it  or 
elected  by  the  people,  when  he  performs  duties  (though  the  per- 
formance thereof  be  regulated  by  ordinance)  for  or  between  private 
individuals,  as,  for  example,  fixing  the  boundary  between  their  lots.^ 
In  such  case,  the  principle  of  respondeat  superior  does  not  apply,  as 
it  does  or  may  when  this  officer  acts  for  the  corporation,  or  under  its 
direction,  in  making  corporate  improvements.^ 

§  979  (777).  Wrongful  acts  and  negligence  of  Highway  and 
Street  Officers.  —  On  the  same  principle,  treating  surveyors  of  high- 
ways elected  by  the  town  as  public,  rather  than  municipal  officers, 
a  New  England  town  is  not  liable  for  an  injury  sustained  by  a  per- 
son by  reason  of  the  negligence  of  a  laborer,  in  the  course  of  his 
employment  by  the  highway  surveyor  to  aid  him  in  the  discharge 
of  his  official  duty.  Nor  is  it  liable  for  damages  occasioned  by  the 
lorongful  acts  of  the  surveyor  himself  in  performing  his  official 
duties.^     But  it  would  be  otherwise  where  the  working  and  repair 


1  Alcorn  v.  Philadelphia,  44  Pa.  St. 
348  (1863).  Thompson,  J.,  considered  it 
as  a  case  of  first  impression,  and  distin- 
guished it  from  those  asserting  corporate 
liability  for  defective  streets.  Erie  v. 
Schwingle,  22  Pa.  St.  384  (1853)  ;  Dean 
V.  Milford  Township,  5  Watts  &  S.  (Pa.) 
545  ;  Dayton  v.  Pease,  4  Ohio  St.  80,  100 
(1854),  per  Ranney,  J,,  and  see  lb.  416  ; 
infra,  sec.  990,  note.  McCarty  v.  Bauer, 
3  Kan.  237  (1865)  (personal  action  against 
engineer  for  erroneous  survey).  Waller  v. 
Dubuque,  69  Iowa,  541.  When  personally 
liable.     lb.    Ante,  sec.  237,  note. 

2  Dayton  v.  Pease,  4  Ohio  St.  ^0  (1854), 
where  the  city  was  held  liable  for  injuries 
caused  by  the  fall  of  a  bridge,  owing  to 
the  negligence  and  want  of  skill  of  the 
city  engineer.  McCarty  v.  Bauer,  supra ; 
Rochester  White  Lead  Co.  v.  Rochester, 
3  N.  Y.  463  (1850);  mpra,  sec.  968; 
Kobs  V.  Minneapolis,  22  Minn.  159,  164 
(1875).  Liability  for  negligence  of  city 
engineer  in  the  construction  of  city  water- 
works. Saylor  v.  Harrisburg,  87  Pa.  St. 
216  (1878). 

8  Walcott  V.  Swampscott,  1  Allen 
(Mass.),  101  (1861);  Barney  v.  Lowell, 
98  Mass.  570  ;  supra,  sec.  971,  note  ; 
Judge  V.  Meriden,  38  Conn.  90  (1871)  ; 
Shearm.  &  Red.  Neg.  sec.  259,  288. 
Compare   Foreman   v,    Canterbury,   Law 


Rep.  6  Q.  B.  214.  Limited  powers  of 
New  England  town.  Ante,  sees.  28,  29  ; 
supra,  sec.  964,  note.  But  if  a  town  as- 
sumes to  perform  the  duty  by  its  own 
agents,  whom  it  directs  and  controls,  re- 
spondeat superior  may  apply.  Waldron 
V.  Haverhill,  143  Mass.  582  (1887),  and 
cases  cited.  And  the  surveyor  himself 
is  only  liable  in  damages  for  wanton, 
malicious,  or  improper  acts  in  making 
or  repairing  the  highways  in  his  district. 
Rowe  V.  Addison,  34  N.  H.  306,  312,  and 
cases  cited  ;  ante,  sec.  237,  note,  and 
cases. 

Constables,  though  appointed  by  the 
town,  are  not  its  agents  or  servants,  and 
the  town  is  not  liable  for  their  default, 
the  statute  not  having  so  provided.  Hurl- 
burt  V.  Litchfield,  1  Root  (Conn.),  520 
(1793).  Andso.in  iS^ew  York,  town  assessors 
and  collectors  of  taxes  are  independcjit  pub- 
lic officers,  and  not  the  agents  or  servants 
of  the  towns  in  their  corporate  capacity. 
Lorillard  v.  Monroe,  11  N.  Y.  392  (1854). 
See  Bank  of  Commonwealth  v.  New  York, 
43  N.  Y.  184.  Relator,  an  overseer  of 
highways  in  a  town,  under  direction  of  the 
commissioner  of  highways  in  that  town, 
committed  a  trespass  upon  the  premises  of 
a  person,  it  being  believed  at  the  time 
that  the  act  was  lawful.  He  brought  action 
against  relator  for  the  trespass.     Relator 
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of  streets  is  treated  (as  in  many  of  the  States  it  is)  as  a  municipal 
duty,  and  the  officer  in  charge  as  a  corporate,  in  distinction  from  an 
independent,  public  officer,  or  where  the  injury  was  negligently 
caused  by  such  officer  in  the  process  of  executing  upon  the  streets 
an  authorized  corporate  improvement  or  work,  for  then  the  doctrine 
of  respondeat  superior  would  apply. ^ 

§  980  (778).  Basis  of  implied  Municipal  Liability.  —  The  doc- 
trine may  be  considered  as  established,  where  a  given  duty  is  a  cor- 
porate one,  that  is,  one  which  rests  upon  the  municipality  in  respect 
of  its  special  or  local  interests,  and  not  as  a  public  agency,  and  is 
absolute  and  perfect,  and  not  discretionary  or  judicial  in  its  nature, 
and  is  one  owing  to  the  plaintiff,  or  in  the  performance  of  which  he  is 


gave  no  notice  to  the  town  authorities,  or 
to  the  town,  of  the  action,  and  made  no 
application  to  the  electors  at  any  town 
meeting,  or  to  any  of  the  town  officers 
for  advice  as  to  the  action,  but  defended  it 
on  his  own  motion.  Judgment  was  re- 
covered against  him  in  the  first  instance, 
and  he  took  successive  apjieals  until  the 
case  reached  the  Court  of  Appeals,  in  all 
of  which  he  was  defeated.  It  was  held, 
under  the  legislation  of  New  York,  that, 
even  if  the  trespass  was  committed  by 
direction  of  the  town  authorities,  plain- 
tiff had  no  valid  claim  against  the  town 
for  the  expense  he  was  subjected  to  by  the 
litigation.  It  was  further  held,  that  the 
town  would  in  no  event  be  liable  for  a 
wrongful  act  committed  by  direction  of 
the  commissioner  of  highways,  since  no 
corporate  duty,  in  New  York,  is  imposed 
upon  a  town  in  respect  to  the  care,  su- 
perintendence, and  regulation  of  highwaj-s 
within  its  limits,  and  it  has  in  its  corpo- 
rate capacity  no  control  over  the  high- 
ways, and  highway  officers  are  not  agents 
of  the  town.  People  r.  Esopus  Aud.,  74 
N.  Y.  310  (1878). 

In  Vermont  towns  are  made  liable  by 
statute  for  '^default"  or  '^neglect"  of 
town  clerks  in  respect  to  official  duties. 
Hunter  v.  Winsor  ("index"  or  "alpha- 
bet" book),  24  Vt.  327;  lb.  338,  580. 
What  are  official  acts  or  defaults.  Lyman 
V.  Edgerton,  29  Vt.  305  ;  Jarvis  r.  Bar- 
nard, 30  Vt.  492. 

1  Infra,  sees.  1017-1024,  1048  et  seg. ; 
Bochester  White  Lead  Co.  v.  Eochester, 


3  N.  Y.  463  ;  Kobs  v.  Minneapolis,  22 
Minn.  159,  164  (1875)  ;  Eastman  t?. 
Meredith,  36  N.  H.  295,  per  Perley,  C.  J., 
obiter;  Baker  r.  Boston,  12  Pick.  (Mass.) 
184  ;  Thayer  v.  Boston,  19  Pick.  (Mass.) 
511,  ."iie  (1837)  ;  supra,  sees.  971,  972, 
note  ;  post,  sec.  1038.  In  Scott  r.  Man- 
chester, 37  Eng.  Law  &  Eq.  495  (1856) 
(s.  c.  1  H.  &  N.  59),  by  the  negligence 
of  workmen  employed  by  the  city  in  lay- 
ing its  own  gas-pipes  in  the  streets,  the 
plaintiff's  eye  was  injured,  and  the  city 
held  liable  on  the  principle  of  respondeat 
superior.  Affirmed  on  appeal,  2  H.  &  N. 
204.  Same  principle.  Foreman  v.  Canter- 
bury, Law  Rep.  6  Q.  B.  214  (1871).  Post, 
sec.  983,  note.  So,  in  Delmonico  v.  New 
York,  1  Sandf.  (N.  Y.  Sup'or  Ct.)  222, 
the  ]>laintiff  recovered  for  damages  occa- 
sioned by  the  negligence  of  the  defend- 
ants in  constructing  a  sewer.  There  was 
a  recovery  against  the  city  in  Lloyd  v. 
Mayor,  &;c.  of  New  York,  1  Seld.  (5 
N.  Y.)  369  (1851),  for  the  negligence  of 
persons  employed  by  the  proper  officers  of 
a  corporation  in  leaving  a  dangerous  bole 
in  the  street  over  night,  in  the  process  of 
repairing  the  public  sewers ;  s.  p.  Grimes 
V.  Keene,  52  N.  H.  3-30  (1872)  ;  Bathurst 
17.  MacPherson,  L.  R.  4  App.  Cases,  256 
(1879)  ;  infra,  sees.  1046-1052,  as  to 
sewers ;  supra,  sec.  949.  The  adjudged 
cases  differ,  as  elsewhere  shown,  as  to 
what  are  public,  and  what  corporate, 
undertakings  ;  but  the  principle  on  which 
the  liability  turns  is  the  one  stated  in  the 
test. 
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specially  interested,  that  the  corporation  is  liable  in  a  civil  action  for 
the  damages  resulting  to  individuals  by  its  neglect  to  perform  the 
duty,  or  for  the  want  of  proper  care  or  want  of  reasonable  skill  of 
its  officers  or  servants  acting  under  its  direction  or  authority  in  the 
execution  of  such  a  duty  ;  and,  with  the  qualifications  stated,  it  is 
liable,  on  the  same  principles  and  to  the  same  extent,  as  an  individual 
or  private  corporation  would  be  under  like  circumstances.*  For 
illustration,  if  a  city  neglects  its  ministerial  duty  to  cause  its  sewers 
to  be  kept  free  from  obstructions,  to  the  injury  of  a  person  who  has 
an  interest  in  the  performance  of  that  duty,  it  is  liable,  as  we  shall 
see,  to  an  action  for  the  damages  thereby  occasioned.^     So,  if  a  city 


1  Lloyd  V.  New  York,  5  N.  Y.  369 
(1851)  ;  McCuIlough  v.  Brooklyn,  23 
Wend.  458  (1840)  ;  Clayburg  v.  Chicago 
(refusal  to  collect  assessment),  25  111.  535 
(1861).  Distinguished,  Saxton  v.  St. 
Joseph,  60  Mo.  153  (1875)  ;  Sterrett  v. 
Houston,  14  Tex.  153  (1855).  But  was 
the  duty  here  a  corporate  one  ?  McLaugh- 
lin V.  Municipality  No.  2,  5  La.  An.  504 
(1850);  Walling  v.  Shreveport,  lb.  660; 
Richmond  v.  Long's  Adm.,  17  Gratt.  375 
(1867)  ;  Sawyer  v.  Corse,  17  Gratt.  230  ; 
Lacour  v.  New  York,  3  Duer  (N.  Y.), 
406  ;  Conrad  v.  Ithaca,  16  N.  Y.  158 
(1857)  ;  Barton  v.  Syracuse,  36  N.  Y.  54. 
Text  cited  and  applied.  Helena  v.  Thomp- 
son, 29  Ark.  569,  574  (1874) ;  Orme  v. 
Richmond,  79  Va.  86  ;  Denver  v.  Duns- 
more,  7  CoL  328  ;  Denver  v.  Dean,  10 
Col.  375  ;  Greencastle  v.  Martin,  74  Ind. 
449  (animal  injured  in  pound)  ;  Platz  v. 
Cohoes,  89  N.  Y.  219  ;  Levy  v.  Salt  Lake 
City,  3  Utah,  63  ;  Orth  v.  Milwaukee, 
59  Wis.  336  ;  Spelman  v.  Portage,  41 
Wis.  144.  See  especially  Judge  Thomp- 
son's  collection  of  leading  cases  on  Muni- 
cipal  Negligence,  and  his  valuable  notes. 
2  Thomps.  Neg.  pp.  625  et  seq.,  737.  In 
City  of  Lafayette  v.  Allen,  81  Ind.  166 
(noted  supra,  sec.  976,  note),  an  action 
by  an  employee  of  the  fire  department  for 
injuries  caused  by  a  defective  fire-engine, 
it  was  held,  on  the  point  of  notice,  to  be 
sufficient  on  demurrer,  that  complaint  al- 
leged notice  to  the  city  of  the  unsafe  con- 
dition of  the  engine,  and  that  it  was  not  ne- 
cessary to  allege  specifically  that  the  defect 
was  known  to  some  proper  officer  of  the 
city.  The  liability  of  the  city  seemed  to 
be  assumed.    Supra,  sec.  949 ;  infra,  sees. 


983,  1043-1052.  The  rule  stated  in  the 
text  should  not,  perhaps,  be  extended  to  a 
case  where  the  effect  of  a  recovery  would 
be  to  charge  the  corporate  treasury  with  a 
burden  which  does  not  belong  to  it,  and 
where  the  person  injured  by  the  neglect  to 
perform  the  duty  can  compel  an  execution 
of  it  by  mandamus  to  the  proper  officers 
of  the  coi"poration.  But  the  cases  on  this 
point  are  not  uniform.  McCuIlough  v. 
Brooklyn,  supra ;  ante.  sees.  482,  831, 
note  ;  post,  sec.  993.  Wlien  duty  rests 
upon  the  corporatimi  and  when  upon  its 
officers  in  th.eir  individiuil  capacity.  Ante, 
sec.  99 ;  Martin  v.  Brooklyn,  1  Hill 
(N.  Y. ),  145.  Were  the  trustees  here 
independent  corporate  officers  ?  See  Con- 
rad V.  Ithaca  Trs.,  16  N.  Y.  158  ;  Hickok 
V.  Plattsburgh,  16  N.  Y.  161.  Affirmed, 
Weed  V.  Ballston,  76  N.  Y.  329  ;  Hartford 
&  N.  Y.  S.  Co.  V.  New  York,  78  N.  Y.  1. 

It  is  also  held  in  Canada  that  a  mu- 
nicipal corporation  may  be  sued  for  neg- 
ligence in  the  construction  of  a  sewer,  for 
wrongfully  obstructing  a  drain  or  water- 
course, or  for  diverting  a  stream  of  water 
on  the  plaintiff's  land.  Farrell  v.  London, 
12  Up.  Can.  Q.  B.  343;  Reeves  v.  Toronto, 
21  Up.  Can.  Q.  B.  157  ;  Perdue  v.  Chin- 
guacousy  Tp.  Corp.,  25  Up.  Can.  Q.  B. 
61.  The  corporation  must  be  connected 
with  the  doing  of  the  wrongful  act.  Far- 
rell ^?.  London,  sxipra  ;  post,  sees.  1038- 
1052. 

2  Infra,  sees.  986,  and  note,  1046-1051; 
Franklin  Wharf  Co.  v.  Portland,  67  Me. 
46  (1877);  s.  c.  24  Am.  Rep.  1,  and  note; 
Llovd  V.  Mayor,  &c.  of  New  York,  1  Seld. 
(5  N.  Y.)  369  (1851).  Shearm.  &  Red. 
Neg.  (4th  ed.)  sec.  287,  and  cases. 
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awns  a  wharf  or  pier  and  receives  wharfage  or  profit  therefrom,  it  is 
liable,  like  an  individual  or  private  corporation,  for  injuries  caused 
by  a  failure  to  keep  it  in  proper  condition  and  repair.^  So  in  re- 
spect to  its  failure  to  keep  its  streets  in  a  safe  condition  for  public 
use,  where  this  is  a  duty  resting  upon  it.^ 


§  981.  Ground  of  Implied  Liability. — The  liability  of  the  corpora- 
tion for  its  own  negligence,  or  that  of  its  servants,  is  especially  clear 
and  in  fact  indisputable,  where  it  lias  received  a  consideration  for  the 
duty  to  be  performed,  or  where,  under  permissive  authority  from  the 
legislature,  it  voluntarily  assumes  and  carries  on  a  work  or  under- 
taking from  which  it  receives  tolls  or  derives  a  profit.^ 


*  Ante,  sec.  113  ;  Skinkle  v.  Covington, 
1  Bush,  617  (1866)  ;  Fennimore  v.  New 
Orleans,  20  La.  An.  124 ;  Seaman  v. 
New  York,  80  N.  Y.  239;  Radway  v. 
Briggs,  37  N.  Y.  256;  Allegheny  r. 
Campbell,  107  Pa.  St.  530  (188-1) ;  Willey 
r.  Allegheny,  118  Pa.  St.  490.  Liability 
for  dangerous  approach  to,  see  Carleton  v. 
Franconia  Iron  &  S.  Co.,  99  Mass.  216  ; 
Pittsburg  r.  Grier,  22  Pa.  St.  54  ;  Erie  ». 
Schwingle,  22  Pa.  St.  388 ;  Memphis 
V.  Kinibrough,  12  Heisk.  (Tenn.)  133. 
Infra,  sees.  981,  note,  983. 

Plaintiff  was  backing  up  his  cart  to  a 
dock  owned  by  the  city  for  the  purpose  of 
loading  it  ;  his  horse  became  unmanage- 
able and  backed  off  the  dock,  and  was 
lost.  The  loss  was  sustained  by  the  neg- 
ligence of  the  city  in  failing  to  have  a 
string-piece  on  the  dock.  The  absence  of 
the  string-piece  was  the  proximate  cause 
of  the  lass,  and  the  city,  being  charged 
with  the  duty  of  keeping  it  there,  is  lia- 
ble, although  at  the  moment  the  horse 
was  not  obedient  to  the  will  of  his  owner. 
Kennedy  v.  New  York,  73  N.  Y.  365  , 
s.  p.  Clark  r-.  Union  Ferry  Co.,  35  N.  Y. 
485  ;  Radway  v.  Briggs,  37  X.  Y.  256  ; 
McGuiness  v.  New  York,  52  How.  Pr. 
Rep.  450  ;  Swords  r.  Edgar,  59  N.  Y.  28  ; 
Shearm.  &  Red.  Neg.  (4th  ed.)  sec.  285, 
and  cases. 

*  Infra,  sec.  1017  et  seq.  A  city  held  not 
to  be  liable  in  damages  for  injuries  caused 
by  the  negligence  of  a  fellow-rcorkmnn. 
McDermott  v.  Boston,  133  Mass.  349. 
Coasting  on  public  streets.  For  injuries 
suffered  by  one  passing  along  or  over  a 
public    street   in    a    city,   with    persons 


"  bobbing  or  coasting  "  on  such  street,  the 
city  is  not  liable.  Schultz  v.  Milwaukee, 
49  Wis.  254  ;  s.  c.  5  N.  W.  Kep.  342 
Lafayette  v.  Timberiake,  88  Ind.  330 
Burford  v.  Grand  Rapids,  53  Mich.  98 
Faulkner  r.  Aurora,  85  Ind.  130  ;  Pierce 
V.  New  Bedford,  129  Mass.  534  ;  Steele 
V.  Boston,  128  Mass.  583.  While  this 
may  be  a  public  nuisance,  its  suppression 
is  a  police  duty,  and  not  a  duty  in  which 
a  corporation,  as  such,  has  a  particular  in- 
terest, or  from  which  it  derives  any  spe- 
cial benefit,  in  its  corporate  capacity,  and 
for  the  non-performance  of  such  duty  by 
its  oflBcers  and  agents  the  corporation  is 
not  liable.  Hayes  r.  Oshkosh,  33  Wis. 
314  :  Schultz  v.  Milwaukee,  49  Wis.  254  ; 
s.  c.  5  N.  W.  Rep.  342;  Wallace  r. 
Menasha,  48  Wis.  79 ;  s.  c.  4  N.  W. 
Rep.  101.  See  Taylor  r.  Cumberland,  64 
Md.  68. 

'  Scott  r.  Manchester  (carrying  on  gas- 
works), 2  H.  &  N.  204  (1857),  afiirm- 
ing  8.  c.  1  H.  &  N.  59;  Cowley  v. 
Sunderland,  6  H.  &  N.  565  ;  Pittsburg 
t;.  Grier,  22  Pa.  St.  54  (1853);  Mer- 
sey Dock  Cases,  11  H.  Lds.  Cases,  687  ; 
Henley  v.  Lyme  Regis,  2  CI.  &  F.  331 ; 
Milnes  r.  Huddersfield,  L.  R.  10  Q.  B. 
Div.  124 ;  Bathurst  v.  MacPherson  (nui- 
sance in  highway),  L.  R.  4  Appeal  Cases, 
256  (1879).  Infra,  sec.  986,  note.  A  town 
which  accepts  a  statute  authorizing  it  to 
lay  and  maintain  icater  pipes  for  the  purpose 
of  supplying  the  inhabitants  unth  water,  at 
rates  established  by  the  town,  is  liable  for 
an  injury  sustained  by  a  traveller  upon  a 
highway  of  the  town,  which  has  been  un- 
dermined   by  water    escaping    from    the 
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§  982.  Same  subject. —  Thus,  where  a  street  was  negligently  ren- 
dered unsafe  by  a  stream  of  water  thrown  across  it  from  a  hydrant 
of  the  water-works  owned  by  the  city,  and  from  which  the  city  c/e- 
rivcd  the  rents  and  profits,  which  stream  of  water  caused  the  plaintiff's 
horse,  while  being  driven  in  the  street,  to  take  frigiit,  run  away,  and 
receive  injuries  from  which  it  died,  the  city  was  held  liable.  The 
employees  of  the  water  commissioners  guilty  of  the  negligence  were 
regarded  as  the  agents  or  servants  of  the  city,  and  it  was  not 
material  that  the  public  was  entitled  to  the  use  of  the  water  for 
the  extinjiuishment  of  fires.^ 


pipes  by  reason  of  negligence  in  their 
construction,  although  the  Lircumstances 
are  such  that  no  action  lies  for  a  defect  in 
the  highway.  The  neglect  was  in  the 
construction  of  work  which  the  town  had 
been  authorized  by  special  statute,  volun- 
tarily accepted,  to  construct  and  to  receive 
the  profits  thereof,  just  as  a  private  corpo- 
ration might.  For  negligence  in  the  man- 
ner of  constructing  such  works,  by  which 
injury  is  caused  to  person  or  property,  a 
town  is  just  as  liable  as  a  private  corpora- 
tion or  an  individual.  Murphy  v.  Lowell, 
124  Mass.  564  ;  Hand  v.  Brookline,  126 
Mass.  324  ;  Wilson  v.  New  Bedford,  108 
Mass.  261 ;  Aldrich  v.  Tripp,  11  R.  I.  141  ; 
Levy  V.  Salt  Lake  City,  3  Utah,  63  ; 
Grimes  v.  Keene,  52  N.  H.  335.  See  ante, 
sec.  980  ;  infra,  sees.  982,  note,  983,  and 
note,  984,  985  a,  note,  986,  note.  So  wTiere 
city  supplies  gas.  Scott  v.  Manchester, 
supra ;  Western  Sav.  Soc.  v.  Philadel- 
phia, 31  Pa.  St.  175  ;  Kibele  v.  Philadel- 
phia, 105  Pa.  St.  41.  A  municipality 
owning  and  controlling  a  wharf  and  cJmr- 
ging  tolls  for  its  use  is  bound  to  use  the 
same  care  to  provide  appliances  that  an 
individual  owner  would  be  bound  to 
use  under  like  circumstances.  Willey  v. 
Allegheny,  118  Pa.  St.  490  ;  Allegheny  v. 
Campbell  (measure  of  duty),  107  Pa.  St. 
530  (1884).     Ante,  sees.  113,  980. 

The  defendants,  an  incorporated  local 
board,  having  charge  of  both  water  sup- 
ply and  highways,  fixed  the  iron  cover 
of  a  valve  connected  with  the  water  main 
in  the  highway,  in  a  proper  manner.  In 
consequence  of  the  ordinary  wear  of 
the  highway,  the  valve  cover  projected 
an  inch  above  the  highway.  Plaintift's 
horse  stumbled  and  was  injured.  On  the 
ground  tliat  it  was  the  duty  of  the  defend- 


ants to  so  manage  the  works  under  their 
care  as  not  to  create  a  nuisance  to  the 
highway,  it  was  held  that  the  plaintiff 
was  entitled  to  recover.  "  The  duty  was 
cast  upon  the  defendants  to  keep  the  arti- 
ficial works  which  they  had  created  [in 
the  highway]  in  such  a  state  as  to  pre- 
vent its  causing  a  danger  to  passengers  on 
the  highway,  which  but  ior  such  artiiicial 
construction  would  not  have  existed." 
Kent  V.  Worthing  Local  Board,  L.  R.  10 
Q.  B.  Div.  118  (1882),  distinguishing 
Russell  V.  Men  of  Devon,  2  T.  R.  667,  and 
Gibson  v.  Preston,  L.  R.  5  Q.  B.  218  ;  and 
following  and  applying  White  v.  Hind- 
ley,  L.  Bd.  of  H.,  L.  R.  10  Q.  B.  219, 
where  accident  caused  by  defective  grate 
left  in  the  highway,  and  Borough  of  Ba- 
thurst  V.  Macpherson,  L.  R.  4  App.  Cases, 
256,  where  accident  caused  by  the  defec- 
tive state  of  a  barrel  drain  in  the  high- 
way, were  held  to  be  actionable.  Infra, 
sees.  985,  986,  note. 

1  Aldrich  v.  Tripp,  Treas.,  11  R.  L  141 
(1875)  ;  s.  c.  23  Am.  Rep.  434.  The 
water  commissioners  were  elected  under 
an  act  conferring  upon  the  city  of  Provi- 
dence (the  real  defendant)  certain  powers 
to  enable  it  to  bring  into  the  city  a  supply 
of  pure  water.  The  only  point  of  contro- 
versy was  whether  the  water  commission- 
ers were  tJie  agents  or  servants  of  the  city, 
it  appearing  that  they  were  elected  and 
paid  by  the  city,  but  derived  their  author- 
ity from  an  act  of  the  legislature,  and 
after  their  election  were  not,  in  all  re- 
spects, under  the  control  of  the  city.  It 
was  held  that  they  were  the  agents  of  the 
city,  and  the  case  was  considered  as  fall- 
ing within  the  principle  of  Bailey  v.  New 
York,  3  Hill  (N.  Y.),  531  (post,  sec.  984, 
note),  and  the  class  of  cases  to  which  that 
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§  983.  Same  subject.  Author's  Conclusions.  —  The  author  is  of 
the  opiniou  that  the  Auieiican  cases  fully  support  the  doctrine  above 
laid  dowu  iu  section  980.  Possibly,  the  English  cascs  have  not  gone 
quite  so  far.  It  is  certain,  however,  that  the  doctrine  stated  in 
section  981  has  the  unil'orm  sanction  of  the  American  and  of  the 
English  courts.  It  is  maintained  by  a  learned  American  judge  that 
the  English  cases  referred  to  in  his  instructive  and  useful  opinion 
below  given,  go  no  further  than  to  assert  that  there  is  an  implied 
liability  only  where  the  duty  imposed  upon  a  municipality  is  of  such 
a  nature  as  is  ordinarily  performed  by  trading  or  private  corpora- 
tions, and  does  not  exist  where  the  duty  is  imposed  solely  for  the 
benefit  of  the  public,  without  any  consideration  or  emolument  re- 
ceived by  the  corporation.^     However  this  may  be,  the  American 


case  belongs  ;  and  was  distinguished  from 
Battrick  V.  Lowell,  1  AUen,  172  (1861)  ; 
aiUe,  sec.  975  ;  Hatford  v.  New  Bedford, 
16  Gray,  297  (1S61)  ;  ante,  sec  976; 
Wheeler  v.  Cincinnati,  19  Ohio  St.  19 
(1869)  ;  s.  c.  2  Aui.  Rep.  368  ;  anU,  sec. 
976,  where  it  is  held  that  members  of  the 
fire  department  were  public  and  not  cor- 
porale  officers,  although  appointed  and 
paid  by  the  city  corporation.  See  ajite, 
sec.  974,  note  ;  post,  sec.  985  a,  note. 

1  Ajite,  sec.  965  ;  post,  sees.  986,  987. 

The  leading  English  deeisioru  on  the 
subject  of  the  implied  liability  of  munici- 
pal corporatiojis  for  tortious  injuries  caus- 
ing damage  to  others,  and  the  reasons  on 
which  they  rest  are  thus  stated  by  Gray, 
C.  J.,  in  Hill  V.  Boston,  referred  to,  ante, 
sec.  965  :  — 

"  A  municipal  corporation,  empowered 
by  act  of  Parliament  to  construct  gas-icorks, 
and  to  supply  the  gas  upon  such  terms  as 
might  be  agreed  upon  with  the  persons 
supplied,  and  to  sell  and  dispose  of  the 
coke,  and  to  apply  the  surplus  profits  to 
the  improvement  of  the  town,  was  held 
liable  for  a  personal  injury  caused  by  the 
negligence  of  a  workman  employed  by 
the  corporation  to  lay  the  gas-pipes.  But 
the  reason  of  that  decision  as  declared  by 
Cockbum,  C.  J.,  delivering  the  judgment 
in  the  Exchequer  Chamber,  was  that  '  the 
corporation  and  the  township  derive  a 
profit  from  the  carrying  on  of  the  works,' 
or,  as  he  afterwards  said,  '  the  defendants 
were  thus  in  the  nature  of  a  trading  cor- 
poration.'    Scott  V.  Manr.hftster,  1  iL  & 


N.  59  ;  s.  c.  2  H.  &  N.  204  ;  Coe  r.  Wise, 

5  B.  &  S.  440,  475.     [AnU,  ;sec.  981.] 

"  In  another  case,  the  defendants  were 
held  liable  for  a  personal  injury  suffered 
&om  the  negligent  and  dangerous  construc- 
tion of  machines  in  uash-houses  which  they 
had  been  authoiized  by  statute  to  erect, 
and  for  the  use  of  which  the  plaintiff  and 
other  persons  using  the  same  paid  them 
compensation.   Ck>wley  v.  Sunderland  Bon, 

6  H.  &  N.  565. 

"  The  House  of  Lords,  affirming  the 
judgments  iu  the  Exchequer  Chamber  and 
reversing  the  judgment  of  the  Court  of 
Exchequer,  held  that  the  members  of  the 
town  council  of  Liverpool  and  their  suc- 
cessors, who  had  been  formed  by  acts  of 
Parliament  into  a  corporation  by  the  stj'le 
of  The  Trustees  of  the  Liverpool  Docks 
(Mersey  Docks  c.  Gibbs,  L.  R.  1  H.  L. 
93  ;  s.  c.  11  H.  L.  686,  given  in  full  in 
1  Thompson  on  Negligence,  581 ),  were  lia- 
ble for  an  injury  to  a  vessel  from  a  bank  of 
mud  which  had  been  negligently  suffered 
to  remain  in  the  docks.  That  case  has 
been  so  often  relied  on  by  American 
courts,  as  extending  the  liability  of  muni- 
cipal corporations  to  private  action,  that 
it  is  important  to  consider  the  substance 
of  the  acts  of  Parliament  by  which  the 
corporation  was  created,  and  the  grounds 
upon  which  the  decision  proceeded. 

"  The  effect  of  those  acts  of  Parliament, 
as  defined  by  Blackburn,  J.,  in  delivering 
the  opinion  of  the  judges,  which  was  ap- 
provetl  by  the  House  of  Lords,  was  that 
the_  dock    trustees    were    empowered    to 
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cases,  especially  those  relatiug  to  liability  in  damages  for  defective 
streets,  and  for  negligence  in  the  performance  of  corporate  duties  of 


make  and  maintain  docks  and  warehouses 
which  were  to  be  open  to  the  use  of  the  pub- 
lic, paying  dock  rates  for  the  use  of  the 
docks,  and  vjarehouse  rates  for  the  use  of 
the  warehouses  ;  the  same  accommodation 
and  the  same  services  were  to  be  supplied 
to  those  using  the  docks  and  the  ware- 
houses respectively  that  would  have  been 
supplied  by  any  ordinary  dock  and  ware- 
house proprietors  to  their  customers  ;  pow- 
ers were  given  to  the  trustees  from  time  to 
time  to  close  the  docks  for  the  purpose  of 
cleansing  and  repair  ;  the  revenues  were 
to  be  applied  in  the  first  instance  to  mak- 
ing and  maintaining  the  docks,  and  pay- 
ing all  the  charges  and  expenses  incurred 
in  carrying  into  execution,  or  under  or  in 
consequence  of,  the  acts  of  Parliament, 
and  the  interest,  and  ultimately  the  prin- 
cipal, of  a  large  debt  secured  by  the  dock 
rates ;  and,  when  it  was  all  paid  off,  the 
trustees  were  required  to  lower  the  rates 
as  far  as  could  be  done,  leaving  sufficient 
for  defraying  all  charges  of  management 
and  other  concerns  of  the  docks,  and  of 
improving,  repairing,  and  maintaining  the 
same,  and  of  carrying  into  execution  the 
provisions  of  the  acts  of  Parliament. 

"  In  delivering  judgment  in  the  Ex- 
chequer Chamber,  Coleridge,  J.,  said  : 
'In  the  case  of  Lancaster  Canal  Co.  v. 
Parnaby  (11  A.  &  E.  222),  the  defendants 
would  have  been  responsible  under  such 
circumstances  if  they  had  had  a  beneficial 
interest  in  the  tolls  when  received  ;  and 
we  do  not  think  the  principle  of  that 
decision  inapplicable  because  the  defend- 
ants in  the  present  case  received  the  tolls 
as  trustees.  The  duty,  in  our  opinion,  is 
equally  cast  on  those  who  have  the  re- 
ceipt of  the  tolls  and  the  possession  and 
management  of  the  dock  vested  in  them, 
to  forbear  from  keeping  it  open  for  the 
public  use  of  every  one  who  chooses  to 
navigate  it  on  payment  of  the  tolls,  when 
they  know  it  cannot  be  navigated  without 
danger,  whether  the  tolls  are  received  for 
a  beneficial  or  for  a  fiduciary  purpose  ;  and 
for  the  consequences  of  this  breach  of  duty 
we  think  they  are  responsible  in  an  ac- 
tion.' 

'*  In  the  House  of  Lords,  the  grounds 


of  the  decision  were  that  in  every  case  the 
liability  of  a  body  created  by  statute  must 
be  determined  upon  a  true  interpretation 
of  the  statute  under  which  it  is  created  ; 
that  corporations  formed  for  trading  and 
other  profitable  purposes,  though  acting 
without  reward  to  themselves,  yet  in  their 
very  nature  are  substitutions  on  a  large 
scale  for  individual  enterprise,  and,  in  the 
absence  of  anything  in  the  statutes  which 
create  such  corporations  showing  a  con- 
trary intention  in  the  legislature,  the  true 
rule  of  construction  is  that  the  legislature 
intended  that  the  liability  of  corporations 
thus  substituted  for  individuals  should,  to 
the  extent  of  their  corporate  funds,  be 
coextensive  with  that  imposed  by  the  gen- 
eral law  on  the  owners  of  similar  works  ; 
and  the  House  of  Lords  had  already  de- 
cided (Jones  V.  Mersey  Docks,  11  H.  L. 
Cas.  443)  that  the  trustees  of  the  Liver- 
pool Docks  were  liable  to  pay  poor  rates  as 
occupiers  of  the  docks,  for  the  very  reason 
that  they  did  not  occupy  as  servants  of 
the  public  or  government. 

"  Lord  Chancellor  Cranworth,  after  say- 
ing that  the  fact  that  those  in  whom  the 
docks  were  vested  did  not  collect  tolls  for 
their  own  profit,  but  merely  as  trustees  for 
the  benefit  of  the  public,  made  no  differ- 
ence in  principle  in  respect  to  their  liability, 
added:  '  It  would  be  a  strange  distinc- 
tion to  persons  coming  with  their  ships  to 
different  ports  of  this  country,  that  in 
some  ports,  if  they  sustain  damage  by  the 
negligence  of  those  who  have  the  manage- 
ment of  the  docks,  they  will  be  entitled 
to  compensation,  and  in  others  they  will 
not ;  such  a  distinction  arising,  not  from 
any  visible  difference  in  the  docks  them- 
selves, but  from  some  municipal  difference 
in  the  constitution  of  the  bodies  by  whom 
the  docks  are  managed.' 

"  The  earliest  and  the  most  impoi-tant 
of  the  modern  English  cases  on  this  sub- 
ject is  Henley  v.  Lyme  Regis,  —  decided 
successively  in  the  Court  of  Common 
Pleas,  5  Bing.  91 ;  3  Mo.  &  P.  278  ;  in 
the  King's  Bench,  3  B.  &  Ad.  77 ;  and  in 
the  House  of  Lords,  2  CI.  &  Fin.  331  ; 
8  Bligh  N.  R.  690  ;  1  Bing.  N.  C.  222  ; 
1  Scott,  29.     This  is  the  case  which  has 
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an  absolute  or  ministerial  nature  (as  distinguished  from  State  or  pub- 
lic duties),  have,  as  elsewhere  shown  in  this  work,  declared  and  en- 
forced against  municipal  corporations  proper  (in  distinction  from 
quasi  corporations)  a  measure  of  liability  greater  than  that  which  is 
thus  claimed  to  be  the  limit  of  such  liability  so  far  as  it  is  recog- 
nized by  the  existing  judgments  of  the  English  courts.^  The  general 
result  of  the  American  cases  is  stated  in  the  sections  of  the  text 
above  mentioned,  and  iu  those  referred  to  in  the  notes  to  this 
section. 


§  984  (779).  Liability  of  City  of  New  York  as  owner  of  Croton 
"Water  "Works ;  New  York  v.  Bailey.  —  The  city  of  Xew  York,  as  the 
owner  of  a  dam  on  the  Croton  Biver,  situate  upon  lands  the  title  to 
which  was  in  the  city,  and  being  part  of  the  works  built  to  supply 
the  city  and  its  inhabitants  with  pure  water,  was,  after  great  consid- 
eration, held  liable,  though  the  dam  was  constructed  at  the  instance 
and  expense  of  the  city,  by  water  commissioners  appointed  by  the  State, 
and  not  by  or  under  the  control  of  the  city  authorities,  to  an  action 
for  injuries  sustained  by  a  third  person  in  consequence  of  the  dam 
(which  was  negligently  and  unskilfully  built)  being  carried  away  by 
a  freshet.2 


been  most  often  cited  in  this  conntry  to 
establish  the  general  doctrine  that  a  mu- 
nicipal corporation,  required  by  law  to 
construct  and  keep  in  repair  highways, 
buildings,  or  public  works  for  the  benefit 
of  the  public,  is  liable  to  an  action  for 
negligence  in  such  construction  or  repair, 
whereby  the  plaintiff  suffers  special  injury. 
But  the  decision  affirmed  no  such  general 
doctrine.  The  corporation  of  Lyme  was 
helil  liable  to  a  private  action  for  damages 
suffered  by  reason  of  its  neglect  to  re- 
pair certain  sea-walls,  upon  the  ground 
that  the  royal  charter,  which  had  been  ac- 
cepted by  the  corjwration,  manifested  an 
intention  to  render  the  corporation  liable 
to  such  suits  ;  because  the  charter  showed 
that  the  duty  to  make  such  repairs  was 
the  condition  and  consideration  upon 
which  the  corporation  was  granted  certain 
franchises  and  acquitted  of  certain  rents. 
This  is  distinctly  stated  in  the  judgment 
of  the  Court  of  Common  Pleas,  delivered 
by  Best,  C.  J. ;  in  that  of  the  King's  Bench, 
delivered  by  Lord  Tenterden  ;  and  in  the 
opinion  of  the  judges,  delivered  by  Park, 
J.,  in  the  House  of  Lords,  and  affirmed  by 
the  judgment  of  that  house." 


*  Ante,  sees.  66,  961-967,  974-982;  post, 
sees.  998,  999,  1022-1023,  and  cases  cited, 
and  comments  on  Hill  r.  Boston;  Index,  tit. 
County ;  Quasi  Corporations.  Negligence 
of  Quasi  Corjwrations,  1  Thomjjs.  Xeg. 
chap.  XV.  pp.  575-624,  where  the  cases 
of  Russell  V.  The  Men  of  Devon,  2  Term 
Eep.  667  and  Mersey  Docks  Cases,  L.  R. 
1  H.  L.  Cas.  93  are  reprinted  in  full  and 
annotated.  Negligence  of  Municipal  Cor- 
porations, 2  Thomps.  Neg.  chap,  xvi., 
pp.  625-806,  where  several  leading  Amer- 
ican cases  are  reprinted  and  usefully  anno- 
tated. 

*  New  York  v.  Bailey,  in  Court  of  Er- 
rors, 2  Denio  (N.  Y.),  433,  (1845)  ;  same 
case,  names  reversed,  in  Supreme  Court, 
3  Hill  (N.  Y.),  531  (1842)  ;  reprinted  2 
Thomps.  Neg.  652.  While  there  was 
no  doubt  in  the  opinion  of  the  Su- 
preme Court,  and  comparatively  little  in 
the  Court  of  EiTors^  that  the  city  was 
liable,  there  was  much  diversity  of  opinion 
as  to  the  ground  of  the  liability.  The 
Supreme  Court  (3  Hill,  supra)  makes  the 
case  turn  upon  the  question,  "whether  the 
water  commissioners,  charged  with  the  im- 
mediate superintendence  and  execution  of 
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Liability  in  the  Capacity  of  Property  Owner. 

§  985  (780).  Liability  as  Property  Owner.  —  Upon  similar 
grounds,  municipal  corporations  are  liable  for  the  improper  man- 
agement  and  use  of  their  property^  to  the  same  extent  and  in  the 


the  work,  stand  in  the  relation  of  agents 
deputed  by  tlie  city  to  perform  this  duty." 
They  hold  that  the  city,  by  voluntarily 
accepting  the  benefits  of  the  acts,  by  ap- 
proving the  plan  of  the  commissioners, 
and  by  instructing  them  to  proceed  with 
the  execution  of  tlie  work,  adopted  and 
constituted  the  commissioners  the  agents 
of  the  city  ;  and  therefore,  on  the  principle 
of  respondeat  superior,  it  was  liable  for 
their  neglect  and  want  of  skill  in  the  erec- 
tion of  the  dam.  In  the  Court  of  Errors 
(2  Denio,  above  cited),  Chancellor  Wal- 
worth doubted  this  basis  of  the  defendant's 
liability,  and  said :  "  It  is  upon  the  ground 
that  the  dam  was  the  property  of  the  city 
corporation,  and  that  such  corporation  was 
legally  bound  to  see  that  its  corporate 
property  was  not  used  by  any  one  so  as  to 
become  noxious  to  the  occupiers  on  the 
river  below,  that  the  judgment  [of  the 
Supreme  Court]  in  the  case  must  be  sus- 
tained, if  it  can  be  sustained  at  all.  And 
upon  that  ground,  though,  I  confess,  with 
some  hesitation,  I  shall  assent  to  the  affirm- 
ance of  the  judgment  of  the  court  below." 
It  was  affirmed  by  nineteen  members 
against  four ;  but  as  the  most  of  them  deliv- 
ered no  opinions,  the  exact  grounds  of  the 
affirmance  cannot  be  known.  We  do  not 
doubt  that  Chancellor  IValworth' s  posi- 
tion is  sound,  and  it  .seems  to  us  equally 
clear  that  the  view  of  the  Supreme  Court, 
that  the  water  commissioners  became  the 
agents  of  the  city  by  adoption,  is  correct. 
On  both  grounds  the  liability  of  the  city 
was  indubitable,  and  would  now  (1890)  not 
be  seriously  questioned  anywhere.  Denio, 
C.  J.,  in  Darlington  v.  New  York,  31  N.  Y. 
164,  200,  speaking  of  Bailey  v.  The  Mayor, 
says  tliat  the  Court  of  Errors  substantially 
repudiated  the  view  of  the  Supreme  Court, 
which  affii-med  the  enterprise  of  furnishing 
the  city  with  water  to  be  a  private  work, 
as  distinguished  from  an  act  of  municipal 
government,  and  that  the  city  was  held 
liable  on  account  of  its  legal  personality, 
and  its  responsibility    as    such    for  the 


negligent  acts  of  its  agents  and  officers  in 
the  execution  of  their  duties.  See  Flem- 
ing V.  Susp.  Bridge,  92  N.  \ .  368,  and  tlie 
observations  of  Hunt,  J.,  on  this  case,  iu 
Barnes  v.  District  of  Columbia,  91  U.  S. 
540,  552  (1875),  It  was  followed  in 
Aldrich  v.  Tripp,  11  R.  I.  141  ;  s.  c.  23 
Am.  Rep.  434,  noted  ante,  sec.  982,  note. 
It  is  commented  on  by  Sargent,  J.,  in 
Wright  V.  Holbrook,  52  N.  H.  120  (1872); 
s.  c.  13  Am.  Rep.  12  ;  suyra,  sec.  974, 
note. 

In  Philadelphia  v.  Collins,  68  Pa.  St. 
106  (1871),  the  city  was  held  liable  in 
damages  to  the  owner  of  a  boat  for  urrong- 
fully,  during  a  severe  drought,  withdraio- 
ing  water  from  the  Schuylkill  to  supply 
the  Fairmount  Waterworks,  to  such  an 
extent  as  to  prevent  boats  from  navigating 
the  river. 

Tliere  is  no  liability  on  part  of  the 
city  as  owner  of  the  Croton  Aqueduct  for 
injuries  from  defects  in  the  lateral  service 
pipes  inserted  by  consumers  of  water  into 
the  mains.  Terry  v.  New  York,  8  Bosw. 
594  ;  Treadwell  v.  New  York,  1  Daly 
(N.  Y.),  123.  See  Cowley  i;.  Sunderland, 
6  H.  &  N.  565  (noticed  siipra,  sec.  983, 
note),  as  to  the  liability  of  a  municipal 
corporation  for  injuries  caused  by  the 
unsafe  condition  of  its  property.  Com- 
missioners were  appointed  to  build  a  city 
hall  according  to  certain  plans,  with 
power  to  employ  agents  and  make  con- 
tracts. By  one  of  the  contracts  they  were 
to  furnish,  at  the  site  of  the  building, 
centres  for  brick  arches.  They  put  the 
centres  in  place,  and  one  of  them,  being 
insecurely  fixed,  fell  and  killed  a  laborer. 
The  city  was  held  liable.  McCaughey  v. 
Providence,  12  R..  I.  449  ;  infra,  sec.  985, 
985  a. 

1  See  anie,  ch.  xv.  on  Corporate  Prop- 
erty ;  Cowley  i;.  Sunderland  Bor.,  6  H.  & 
N.  565,  noted  supra,  sec.  983,  note  ; 
Moulton  V.  Scarborough,  71  Me.  267,  (in- 
jury by  animal  on  poor  farm)  :  Hnnnon  v, 
St.    Louis  County,  62  Mo.  313  (county 
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same  manner  as  private  corporations  and  natural  persons.^  Unless 
acting  under  some  valid  special  legislative  authority,  they  must, 
like  individuals,  use  their  own  so  as  not  to  injure  that  which  be- 
longs to  another,  or  unjustly  or  improperly  invade  private  rights. 
Thus  they  may  erect  a  building  for  corporate  purposes,  but  if  in  so 
doing  they  should  place  its  foundations  in  such  a  manner  as  to  cause 
water  to  flow  back  on  private  owners,  the  latter  would  have  their 
action  for  the  damage,  the  same  as  if  the  injury  had  been  caused  by 
an  individual^     Similarly,  a  municipal  corporation,  with  control  of 

to  child  caused  byMling  into  an  excava- 
tion made  by  the  city  on  private  property 
under  its  control)  ;  Carrington  r.  St. 
Louis,  89  Mo.  208  (accident  in  police 
station) ;  Rowland  v.  Kalamazoo,  49  Mich. 
653. 

2  Eastman  v.  Meredith,  36  N.  H.  296, 
per  Perley,  C.  J.  Text  cited  and  approved. 
Cumberland  v.  Willison,  50  Md.  138. 
Bailey  v.  New  York,  3  Hill  (N.  Y.),  531, 
541,  per  Nelson,  C.  J. ;  Thayer  v.  Boston, 
19  Pick.  (Mass.)  511  ;  Rhodes  r.  Cleve- 
land, 10  Ohio,  159  ;  Lacour  r.  New  York, 
3  Duer  (N.  Y.),  406  (1854)  ;  Brower  v. 
New  York,  3  Barb.  (N.  Y.)  254  (1848); 
Treadwell  r.  New  York,  1  Daly  (N.  Y. ), 
123  ;  Rochester  White  Lead  Company  v. 
Rochester,  3  X,  Y.  463  ;  Harper  ».  Mil- 
waukee, 30  Wis.  365  (1872).  In  Weet  r. 
Brockport,  16  N.  Y.  161,  172,  Mr.  Justice 
Selden,  referring  to  Rochester  White  I>ead 
Company  r.  Rochester,  just  cited,  says  : 
"The  recovery  rested  upon  the  obvious 
principle  that  a  municipal  corporation  is 
no  more  exempt  from  liability  in  case  it 
creates  a  nuisance,  either  public  or  private, 
than  an  individual."  Post,  sees.  1038- 
1052.  So  on  the  principle  in  the  text 
where  a  municipal  corporation,  to  supply 
itself  icith  water,  purchased  land  from  the 
plaintiff,  and  built  thereon  a  reservoir, 
from  which  water  percolated  through  the 
soil  and  injured  the  plaintiff's  adjoining 
lands,  the  corporation  is  liable  for  the 
damages.  Wilson  r.  New  Bedford,  108 
Mass.  26 ;  s.  c.  11  Am.  Rep.  352.  So  also 
where  a  town  has  power  to  erect  a  market- 
house  it  must  manage  and  maintain  it  in 
a  proper  manner  and  with  a  just  regard  to 
the  rights  of  the  owners  of  the  adjacent 
property.     Suffolk  r.  Parker,  79  Ta.  660. 

yuistnces,  nvd  power  of  municipal  cor- 
poraticn  to  prevent  and  abaie.    See  ante. 


laying  water-pipes  on  its  own  property), 
noted  infra,  sec.  986  ;  Brown  r.  Atlanta, 
66  Ga.  71,  where  it  was  held  that  in  suits 
for  damages  caused  by  the  overflow  from 
city  water-works  the  law  is  the  same 
as  in  case  of  damages  from  mill-dams. 
See  also  Millers  v.  Augusta,  63  Ga. 
772.  Even  under  the  restricted  view 
of  the  liability  of  municipal  corporations 
which  prevails  in  JIassachuseits,  it  is  ad- 
mitted that  "  where  a  city  holds  and  deals 
xcith  property  as  its  own,  not  in  the  dis- 
charge of  a  public  duty,  nor  for  the  direct 
and  immediate  use  of  the  public,  but  for 
its  own  benefit,  by  receiving  rents  or 
otherwise,  in  the  same  way  as  a  private 
owner  might,  it  is  liable,  to  the  same 
extent  as  he  would  be,  for  negligence  in  the 
management  or  use  of  such  property  to  the 
injury  of  others.  Thayer  v.  Boston,  19 
Pick.  (Mass.)  511  ;  Oliver  v.  Worcester, 
102  Mass.  489.  The  distinction  between 
acts  done  by  a  city  in  discharge  of  a  public 
duty,  and  acts  done  for  what  has  been 
called,  by  way  of  distinction,  its  private 
advantage  or  emolument,  has  been  clearly 
pointed  out  by  three  eminent  judges, 
while  sitting  in  the  supreme  courts  of 
their  respective  States,  who  have  since 
acquired  a  wider  reputation  in  the  Su- 
preme Court  of  the  Union,  and  by  the 
late  Chief  Justice  of  England-  Nelson, 
C.  J.,  in  Bailey  r.  New  York,  3  HQl 
(N.  Y.),  531,  539  ;  Strong,  J.,  in  "Western 
Bav.  Fund  Soc.  r.  Philadelphia,  31  Pa.  St. 
185,  189."  Per  Gray,  C.  J.,  in  Hill  v. 
Boston,  122  Mass.  344,  359  (1877)  ;  supra, 
sees.  965,  974  a,  983  ;  ante,  sec.  66,  and 
cases  there  cited  ;  post,  sec.  986. 

'  Worden  r.  New  Bedford,  131  Mass. 
23  ;  Perkins  r.  Lawrence,  136  Mass.  305; 
Waldronp.  Haverhill,  10  N.  E.  Rep.  481; 
Mackey  v.  Vicksbxug,  64  Miss.  777  (injury 
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a  public  common,  traversed  bj^^  foot-paths  on  whicli  the  public  may 
rightfully  travel,  is  liable  to  a  coininon-lavv  action  for  damages 
caused  by  a  dangerous  and  unguarded  excavation  made  hy  the  corpor- 
ation/or its  own  purposes  in  the  ground  adjoining  oue  of  the  paths, 
to  a  person  walking  thereon,  and  who  was  at  the  time  using  due  care.^ 
So  in  a  case  in  which  it  appeared  that  a  city  corporation  was  the 
owner  of  a  market-house,  the  stalls  of  which  it  rented,  but  in  front 
of  which  there  was  a  pavement  or  open  passage,  which  it  seems  was 
under  the  control  of  the  city  and  not  of  its  lessees ;  in  the  pavement 
there  was  a  dangerous  hole  in  front  of  one  of  the  stalls,  into  which 
the  plaintiff,  while  attending  the  market,  fell  and  was  injured.  The 
court  considered  the  market-house  to  be  the  private  property  of  the 
corporation,  that  it  was  its  duty  to  keep  it  in  a  safe  condition,  and 
that  it  was  liable  for  any  injury  happening  to  individuals  in  conse- 
quence of  its  neglect  to  perform  this  duty.^ 

§  985  a.  Same  subject.  Impure  Water  in  free  Public  "Well  in 
Street.  —  The  doctrine  of  the  proceeding  section  does  not  extend  so 
far  as  to  make  a  city  liable  for  sickness  or  death  caused  ly  drinking 
impure  water  from  a  free  public  well,  established  and  maintained  by 
its  authority  in  one  of  the  streets,  and  in  which  it  had  placed  a  pump 
for  public  use,  the  impurity  being  the  result  of  contamination  from 
the  soil  through  which  the  water  percolated,  and  the  city  having  no 

sees.  374,  378  ;  post,  sees.  661,  921  ;  Peo-  guished  from  its  public  character.  "Wordeii 
pie  V.  Albany,  11  "Wend.  539  (no  power  v.  New  Bedford,  131  Mass.  23  ;  post,  sec. 
to  destroy  a  work  [a  bulkhead]  authorized  1024,  note  ;  sec.  1034,  note. 
by  law,  because  injurious  to  the  public  2  Savannah  v.  Cullens,  38  Ga.  334 
health)  ;  Hart  v.  Albany,  9  "Wend.  571,  (1868)  ;  supra,  sec.  981,  and  note  ;  post, 
affirming  s.  c.  3  Paige  (N.  Y.),  213;  sees.  1024,  1034,  and  notes.  A  pas- 
Denning  V.  Koome,  6  "Wend.  651 ;  "Wet-  sageway  from  a  sidewalk  in  a  city  into 
more  v.  Tracy,  14  "Wend.  250 ;  Rochester  the  basement  of  a  building  was  protected 
V.  Collins,  12  Barb.  559  (1850)  ;  Ray  v.  by  a  removable  iron  grating,  covered  with 
Lynes  (blacksmith  shop),  10  Ala.  63  boards,  the  iron-work  being  fitted  to  the 
(1846).  A  municipal  corporation  is  not  opening  in  such  a  way  that  it  could  not  be 
liable  as  for  misfeasance  in  extending  the  left  in  an  insecure  condition,  except  by 
bounds  of  one  of  its  streets  by  widening  gross  carelessness.  After  being  in  this 
it,  thereby  bringing  an  existing  nuisance  condition  for  forty  years,  during  which 
within  the  street  limits.  Larkin  v.  Sagi-  time  it  had  never  been  known  to  be  left 
naw  Co.,  11  Mich.  88  ;  Pontiac  v.  Carter,  out  of  its  place,  the  passageway  was  used 
32  Mich.  164  ;  Detroit  v.  Beekman,  34  by  a  stranger,  who  did  not  replace  the 
Mich.  125  ;  Lansing  v.  Toolan,  37  Mich,  grating  properly ;  and  a  few  minutes  after 
152.  Index,  tit.  Nuisances.  the  plaintiff,  who  was  passing  on  the  side- 
1  Oliver  v.  "Worcester,  102  Mass.  489,  walk,  stepped  upon  it,  and  it  gave  way, 
499  (1809)  ;  s.  c.  3  Am.  Rep.  485.  The  and  she  was  injured.  It  was  held  that 
principle  is  tersely  stated  by  Hoar,  J.,  lb.  the  city  was  not,  under  the  circumstances, 
496  ;  and  the  authorities  cited  by  Gray,  J.,  luible.  Littlefield  v.  Norwich,  40  Conn. 
lb.  499.  It  was  considered  to  be  an  act  406  (1873)  ;  Shearm.  &  Red.  Neg.  (4th 
done  by  the  city  in  its  private,  as  distin-  ed.)  sec.  869. 
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notice  of  its  condition.  No  liability  in  such  case  arises  upon  the 
theory  that  the  city  has,  by  its  acts,  invited  the  public  to  use  the 
water,  and,  for  that  reason,  is  bound  to  know  its  quality,  and  to  as- 
sure its  wholesomeness  while  it  maintains  the  pump.^  Whether  the 
city  would  have  been  liable  on  the  ground  of  negligence  if  it  had 
known  of  the  unwholesomeness  of  the  water  and  had  taken  no  meas- 
ures to  prevent  its  use  by  the  public  was  not  decided ;  but  the  lia- 
bility of  the  city  in  such  a  case  on  the  ground  that  it  created  and 
maintained  a  public  nuisance  would  not,  as  it  seems  to  us,  be  at  aU 
doubtful. 

§  986.  Liability  as  Property  O^wner  for  Negligence.  —  Where  the 
county  of  St  Louis,  having,  originally  without  any  legislative  au- 
thority, purchased  property  and  erected  thereon  a  county  insane 
asylum  (which  was  afterwards  recognized  by  the  legislature  as  an 
asylum  for  the  county),  with  a  view  to  supply  the  building  with 
water,  dug  on  its  grounds  a  deep  trench,  the  sides  of  which,  in  con- 
sequence of  negligently  omitting  properly  to  support  them,  fell  in 
and  injured  one  of  the  workmen,  it  was  held  liable  for  the  injury, 
although  there  was  no  statute  making  counties  responsible  for  the 
neglect  or  wronoful  acts  of  its  ofl&cers  or  aijents.^ 

Other  illustrations  of  municipal  liability,  on  the  general  ground 
stated  in  the  three  preceding  sections,  are  given  in  the  note.^ 

^  Danaher  v.  BrookljTi,  51  Hun,  563.  ing  the  case  as  within  the  principle  or 
This  novel  case  (since  affinued)  also  de-  Bailey  v.  New  York,  3  Hill  (N.  Y.),  531, 
cided  that  the  uncommanicated  knowledge  2  Denio,  433,  and  the  doctrine  of  Bigelow 
of  the  health  department  of  the  city  of  v.  Randolph,  14  Gray,  541,  the  county 
Brooklyn  was  not  imputable  to  the  city,  having  (with  legislative  permission,  but 
and  the  case  was  distinguished  from  those  not  in  consequence  of  a  legislative  corn- 
cases  in  which  a  city  is  held  liable  for  mand)  voluntarily  assumed  a  special  duty 
nuisances  and  injuries  to  private  property  or  undertaking.  The  case  is  i)eculiar,  and 
as  a  direct  result  of  defective  sewers,  as  in  on  the  whole,  perhaps,  rightly  decided, 
Seifert  v.  Brooklyn,  101  N.  Y.  136  {post,  the  main  doubt  which  exists  being  one 
sees.  1046-1051),  and  from  those  in  which  which  arises  from  the  character  of  the 
it  owns  water- works  and  supplies  water  undertaking  or  duty  assumed,  viz.,  the 
for  pay,  as  in  Milnes  v.  Huddersfield,  L.  R.  care  of  the  insane,  which  in  its  nature  is 
10  Q.  B.  Div.  124.  AiUe,  sees.  981,  982,  rather  public  than  municipal  or  local.  See 
983,  note,  985,  note.  Perkins  v.  Lawrence,  136  Mass.  305  ;  anle, 

'  Hannon  v.  St.  Louis  County,  62  Mo.  sec.  963,  and  note. 
813(1876).     The  question  arose  on  a  de-  ^  Post,    sees.    1024,    1034,    and  notes, 

ronrrer  to   the   complaint  based    on  the  "If  a  city  or  town,"  says  Chief  Justice 

ground  that  "  a  county  is  a  political  sub-  Gray   (HUl    v.    Boston,    122   Mass.    344, 

division  of  the  State,  and  not  a  body  cor-  358,    1877),    "negligently    constructs  or 

porate   either   private   or   municipal,  and  maintains  the  bridges  or  culverts  in  a  high- 

therefore  not  liable  for  the  laches  or  mis-  way  across  a  navigable  river  or  a  natural 

conduct  of  its  servants  or  employees,"  un-  water-course,  so  as  to  caxise  the  water  to  flow 

less  there  is  a  statute  creating  such  liability,  back  upon  and  injure  the  land  of  another. 

The  court  held  the  county  liable,  regard-  it  is  liable  to  an  action  of  tort,  to  the  same 
VOL.  II.  —  36 
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Consequential  Damages  from  Public  Improvements. 

§  987  (781).    Not  liable  for  Consequential  Damages  of  Authorized 
Acts.  —  The  rule  is  well  settled,  and  has,  as  we  shall  see  in  the 


extent  that  any  corporation  or  individual 
would  be  liable  for  doing  similar  acts. 
Anthony  v.  Adams,  1  Met.  (Mass.)  284, 
285  ;  Lawrence  v.  Fairhaven,  5  Gray,  110; 
Perry  v.  Worcester,  6  Gray,  544  ;  Parker 
V.  Lowell,  11  Gray,  353  ;  Wheeler  v.  Wor- 
cester, 10  Allen  (Mass.),  591;  post,  sec. 
1038.  So  if  a  city,  by  its  agents,  without 
authority  of  law,  makes  or  empties  a  com- 
mon  sewer  upon  the  property  of  another  to 
his  injury,  it  is  liable  to  him  in  an  action 
of  tort.  Merrimac  River  Canal  Prop.  v. 
Lowell,  7  Gray,  223  ;  Hildreth  v.  Lowell, 
11  Gray,  345  ;  Haskell  v.  New  Bedford, 
108  Mass.  208  ;  2  Thomps.  Neg.  751, 
and  cases  ;  post,  sec,  1046.  But  in  some 
cases,  the  cause  of  action  is  not  neglect 
in  the  performance  of  a  corporate  duty, 
rendering  a  public  work  unfit  for  the  pur- 
poses for  which  it  is  intended,  but  it  is 
the  doing  of  a  wrongful  act,  causing  a 
direct  injury  to  the  property  of  another, 
outside  the  limits  of  the  public  work." 
Child  V.  Boston,  4  Allen,  41  ;  Emery  v. 
Lowell,  104  Mass.  13  ;  Merrifield  v.  Wor- 
cester, 110  Mass.  216. 

The  implied  liability  of  a  city  in  Massa- 
chusetts for  injuries  to  private  property, 
caused  by  neglect  in  the  construction  or 
repair  of  sewers,  is  declared  to  rest  upon 
the  ground  that  the  sewers,  when  built 
under  permissive  authority  from  the  legis- 
lature, became  the  property  of  the  city. 
Hill  V.  Boston,  supra ;  infra,  sec.  1049. 
The  learned  judge  in  Hill  v.  Boston,  thus 
refers  to  some  recent  English  cases,  which 
are  regarded  by  him  as  based  upon  the 
same  principle  :  — 

"  An  action  was  brought  against  a 
local  board  of  health  by  a  person  injured  by 
treading  upon  a  grating  in  the  highway, 
which  had  been  put  there  to  drain  the 
water  into  a  common  sewer.  White  v. 
Hindley  L.  B.  of  H.,  L.  R.  10  Q.  B.  219. 
[Noted  swpra,  sec.  981,  note.]  Blackburn, 
J.,  referred  to  Gibson  v.  Preston  and  Par- 
soTis  V.  St.  Matthew's  Vestry  as  establish- 
ing that  the  defendants  would  not  be  liable 
for  non-repair  of  the  highway  ;  and  they 
were  held  liable  only  as  ovmera  of  the  aewer, 


of  which  the  court  considered  the  grating 
to  be  a  part,  and  which  had  been  left  in  a 
dangerous  condition  for  six  months.  The 
case  was  thus  brought  within  the  rule 
which  governed  the  decisions  in  Massachu- 
setts. Child  V.  Boston,  4  Allen,  41  ; 
Emery  v.  Lowell,  104  Mass.  13."  Fmther 
as  to  sewers  and  drains,  post,  sees.  980, 
1049-1052  ;  Shearm,  &  Red.  Neg.  (4th 
ed.)  sec.  287,  and  cases ;  2  Thomps.  Neg. 
750,  and  cases. 

"  In  another  case  the  action  was  against 
the  trustees  of  a  turnpike  road,  for  so 
negligently  constructing  and  keeping  catch' 
pits  by  the  side  of  the  road,  and  cutting 
outlets  into  the  adjoining  land,  that  the 
water,  thereby  collected  and  poured  off, 
flowed  into  and  drowned  the  plaintiffs 
colliery.  Whitehouse  v.  Fellowes,  10  C. 
B.  (n.  s.)  765.  So  where  a  public  board 
authorized  to  construct  sewers,  but  which 
in  excess  of  its  authority  had  made  an 
obstruction  which  was  a  public  nuisance 
in  the  bed  of  a  navigable  river,  was  held 
liable  to  one  whose  vessel  suffered  injury 
thereby.  Brownlow  v.  Metrop.  Bd.  of 
Works',  13  C.  B.  (n.  s.)  768,  and  16  C.  B. 
(n.  s.)  546.  These  cases  fall  within  the 
principles  established  in  Massachusetts 
(Haskell  v.  New  Bedford,  108  Mass.  208, 
and  similar  decisions  ;  s.  p.  Cumberland 
V.  Willison,  50  Md.  138),  in  which,  by  a 
wrongful  act,  a  direct  injury  was  done  to 
the  plaintiff's  property  beyond  the  lawful 
limits  of  the  public  works." 

Defendant  city  as  the  owner  of  gas- 
works laid  down  a  gas  main  which,  by 
reason  of  the  rotting  of  a  wooden  plug, 
permitted  the  gas  to  escape  into  the  muni- 
cipal sewer.  The  gas  found  its  way 
through  this  sewer  into  a  drain  connected 
with  the  plaintifTs  house,  in  which  it 
accumulated  in  great  quantities,  and  final- 
ly exploded  from  ignition  at  the  kitchen 
range.  It  was  held  that  the  city  would  be 
liable  if  its  authorities  had  notice  of  the 
defect  in  the  sewer  or  gas  main,  or  might 
have  discovered  the  defect  by  the  exercise 
of  proper  and  reasonable  diligence.  Kibelo 
V.  Philadelphia,  105  Pa.  St.  41  (1884). 
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course  of  the  present  chapter,  very  extensive  application  to  the  acts 
of  municipal  corporations,  viz.,  that  such  a  corporation,  when  it  con- 
fines itself  within  the  limits  of  its  power  and  jurisdiction,  is  not 
liable  to  an  action  for  conMquential  damages  to  private  property  or 
persons  (unless  it  be  given  by  special  constitutional  provision  or 
by  statute),  where  the  act  complained  of  was  done  by  it  or  its  offi- 
cers under  and  pursuant  to  authority  conferred  hy  a  valid  act  of  the 
legislature,  and  there  has  been  no  want  of  reasonable  care  or  want 
of  reasonable  skill  in  the  execution  of  the  power,  although  the 
same  act,  if  done  without  legislative  sanction,  would  be  actionable.^ 

(1862),  ■per  Crompton,  J.  ;  Shearm.  &  Red. 
Xeg.  {4th  ed.)  sec.  283,  collects  many  of 
the  cases  on  this  subject ;  2  Thomps.  Xeg. 
743,  and  cases.  Ante,  sec.  685.  See,  also, 
Hicks  r.  Dom,  42  X.  Y.  47  (1870)  ;  post, 
sees.  99.^;,  1038-1052  ;  anU,  sec.  657. 

The  subject  of  injuries  arising  from 
the  negligent  execution  of  statutory  powers 
is  treated  in  chap,  rvi,  of  Addison  on 
Torts,  pp.  725,  727,  where  the  following 
observations  of  Watson,  B.,  are  quoted  : 
"  Powers  given  by  statute  are  not  to  be 
used  to  the  peril  of  the  lives  or  limbs  of 
the  queen's  subjects.  They  are  to  be 
exercised  reasonably,  and  with  due  care, 
so  as  not  by  negligence  to  cause  dangers 
to  others."  Manley  v.  St.  Helen's  Canal 
&  Ry.  Co.  (canal-bridge  over  highway), 
2  H.  &  N.  840  ;  Scott  v.  Manchester,  2 
H.  &  X.  204.  A  city,  celebrating  a  holi- 
day under  authority  of  a  general  statute, 
held  not  liable  for  personal  injuries  result- 
ing from  the  negligent  discharge  of  fire- 
works by  its  servants.  Tindley  v.  Salem, 
137  Mass.  171  (noted a/tfe,  sec  968);  infra, 
sees.  995  a-995  c,  1049-1052.  There  is  a 
civil  liability  for  injuries  to  adjoining 
property  arising  from  a  railroad  company 
not  using  proper  caution  in  making  open- 
ings in  embankment  authorized  by  statute. 
Lawrence  r.  Great  Xortbem  Ry.  Co.,  16 
Q.  B.  643,  653  ;  Add.  on  Torts '(4th  Eng. 
ed.)  737,  and  cases  cited.  The  same  prin- 
ciple asserted  by  the  Supreme  Court  of 
Missouri.  McCormick  v.  Kan.  City,  St. 
J.  &  C.  B.  R.  R.  Co.,  57  Mo.  433  (1874). 
Wagner,  J.,  lb.  p.  437,  seems  to  admit 
that  a  less  stringent  rule  applies  to  muni- 
cipal  corporations  in  repairing  streets.  A 
city  is  not  liable  for  damages  done  to  real 
estate  by  the  occupation  of  the  street  upon 
which  it  fronts,  for  a  railroad,  with  its  per- 


^  Callender  v.  Marsh,  1  Pick.  (Mass.) 
418  (1823) ;  No.  Transp.  Co.  t-.  Chicago,  99 
r.  S.  635,  noted  infra,  sec.  995;  Ridcliffs 
Ex.  r.  Brooklyn,  4  N.  Y.  195  ;  Bellinger 
V.  N.  Y.  Central  R.  R.  Co.,  23  X.  Y.  42 ; 
Pontiac  v.  Carter,  32  Mich.  164  ;  Detroit 
r.  Beckman,  34  Mich.  125  ;  s.  c.  22  Am. 
Rep.  507 ;  Cumberland  v.  Willisou,  50 
Md.  138,  citing  and  approving  text ; 
Rounds  V.  Mumford,  2  R.  L  154  (1852)  ; 
Sprague  v.  Worcester,  13  Gray,  193  (1859); 
Bennett  v.  New  Orleans,  14  La.  An.  120 
(1849)  ;  Americus  r.  Eldridge,  64  Ga. 
524 ;  Rigney  v.  Chicago,  102  111.  64 ; 
Snyder  r.  Rockport,  6  Ind.  237  (1855)  ; 
supra,  sec.  968  ;  Peny  v.  Worcester,  6 
Gray,  544  ;  Flagg  v.  Worcester,  13  Gray, 
601,  605  (1859),  per  Merrick,  J.  ;  British 
Cast  Plate  Co.  v.  Meredith,  4  D.  &  E.  T. 
R.  794  ;  Whitehouse  v.  Fellowes,  10  C.  B. 
(k.  s.)  779  ;  Mersey  Docks  Cases,  11  H.  of 
L.  C,  713,  714  (1866)  (noted  supra,  sec. 
983,  note),  per  Blackburn,  J.,  who,  speak- 
ing of  this  subject,  says :  *'  If  the  legisla- 
ture directs  or  authorizes  the  doing  of  a 
particular  thing,  the  doing  of  it  cannot  be 
wrongful.  ...  But  though  the  legislature 
has  authorized  the  execution  of  the  works, 
it  does  not  thereby  exempt  those  author- 
ized to  make  them  from  the  obligation  to 
use  reasonable  care  that,  in  making  them, 
no  unnecessary  damage  shall  be  done." 
The  distinction  is  between  damage  result- 
ing from  authorized  works,  where  the 
legislative  authority  is  a  bar  to  an  action 
unless  given  by  statute,  and  damage  by 
reason  of  the  work  being  negligently  done, 
as  to  which  the  remedy  of  the  party  injured 
by  action  remains.  Ge^ldis  v.  Bann  Reser- 
voir, L.  R.  3  App.  Cases,  455,  per  Black- 
hum,  J.  ;  Brine  i*.  Gt.  Western  Ry.  Co., 
110  Eng.  C.  L.   (2  Best  &  S.)   402,  411 
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§  988.  Same  subject.  —  This  general  'principle  is  well  illustrated 
by  an  important  case  in  Wisconsin  against  the  city  of  Milwaukee, 
in  which  the  plaintiff  sought  to  recover  damages  sustained  by  reason 
of  a  harbor  improvement  made  hy  the  city  under  special  authority 
from  the  legislature.  There  was  no  allegation  that  the  damages 
were  the  result  of  negligence  or  want  of  care  in  making  the  improve- 
ment ;  but  the  recovery  was  sought  because  the  effect  of  the  im- 
provement was  to  allow  the  waters  of  the  lake  to  be  driven  by  the 
wind  through  the  canal  or  channel  thus  artificially  made  by  the  city 
into  and  upon  the  lots  of  the  plaintiff  in  the  vicinity,  causing  them 
to  be  washed  away  and  rendered  insecure  and  unfit  for  use.    But  the 


mission,  unless  the  damages  are  such  as 
would  not  have  resulted  if  the  road  had 
been  properly  constructed  and  operated. 
Emerson  v.  Lexington,  69  Mo.  157 ;  Wood- 
ruff V.  No.  Bloomfield  Gravel  Co.,  16  Fed. 
Rep.  25 ;  Jeunison  v.  Kirk,  98  U.  S.  461  ; 
Cooley  Const.  Lim.  (4  ed.)  253.  See, 
further,  i?os<,  sees.  991,  995a-995c,  1038- 
1052. 

Where  a  municipal  corporation  pos- 
sesses the  legal  authoi'ity  to  do  an  act,  it  is 
immaterial  to  inquire  into  its  motives  for 
doing  it,  and  erroneous  to  make  its  lia- 
bility depend  upon  the  motives  with  which 
the  act  was  done.  Benjamin  v.  Wheeler, 
8  Gray,  409  (1857)  ;  Philadelphia  v.  Ran- 
dolph, 4  Watts  &  S.  (Pa.)  514  (1842) 
(stopping  watercourse)  ;  Chatfield  v.  Wil- 
son, 28  Vt.  49  ;  s.  0.  5  Am.  L.  Reg.  (o.  s.) 
528  ;  infra,  sec.  990,  note  ;  2  Thomps. 
Neg.  739,  1265  ;  Montgomery  Council  v. 
Gilmer,  33  Ala.  116  (1858). 

It  was  held  that  a  co7itractor  under 
the  State,  in  tJie  executimi  of  the  work  of  en- 
larging a  canal  belonging  to  the  State,  can- 
not justify  the  conmiission  of  trespasses 
upon  private  property.  It  was  also  held 
that  the  casting  of  stone  and  earth,  as  the 
result  of  a  blast,  from  the  bed  of  the  canal 
upon  the  lands  of  an  adjoining  proprietor, 
•where  the  plaintiff  was  lawfully  at  work, 
and  which  in  falling  injured  him,  was  a 
trespass  for  which  the  contractor  was  liable; 
and  it  seems  to  have  been  the  opinion  of 
the  learned  judge  who  gave  the  judgment 
of  the  court  that  he  was  liable,  although 
the  blasting  was  done  without  negligence 
on  his  part.  On  this  last  point,  Folger,  J., 
after  commenting  on  several  previous 
cases  decided   in  New    York,  says:   "It 


follows,  then,  that  the  defendant  [the  con- 
tractor], having  no  right  to  invade  the 
[adjoining]  premises,  which,  for  the  pur- 
poses of  this  case,  were  the  possession  of 
the  plaintiff,  it  matters  not  whether  or  not 
he  [the  defendant]  made  his  invasion  with- 
out negligence."  Upon  the  facts  found 
by  the  referee,  the  question  of  the  defend- 
ant's liability,  irrespective  of  negligence 
for  the  personal  injury  to  the  plaintiff,  did 
not,  it  seems,  necessarily  arise.  St.  Peter 
V.  Denison,  58  N.  Y.  416  (1874),  distin- 
guishing Radclitfs  Ex.  v.  Brooklyn,  4 
N.  Y.  195. 

Questions  as  to  liability  for  damages 
caused  by  or  incident  to  acts  and  undertak- 
ings  authorized  by  statute  are  oftea  of 
great  and  confessed  difficulty.  In  Eng- 
land the  general  rule  is  that  no  action 
impliedly  lies  for  doing  what  Parliament 
has  authorized.  But  the  courts  have  fre- 
quentlj-  implied  a  condition  that  such  au- 
thorized acts  must  be  done  without  negli- 
gence, and  with  judgment  and  caution,  or 
the  doer  will  be  liable.  See  Pollock  on 
Torts,  110-115.  The  same  general  prin- 
ciples apply,  of  course,  in  this  country, 
with  the  limitation  that  here  the  legisla- 
ture cannot  authorize  acts  which  would 
otherwise  be  lawful,  if  thereby  any  con- 
stitutional provision  is  infringed.  In  ap- 
plying the  qualification  to  the  general  rule 
that  unless  the  power  be  exercised  with 
judgment  and  caution  an  action  will  lie, 
great  care  must  be  used  where  the  author- 
ized works  and  undertakings  are  not  for 
profit  or  gain,  but  are  constnicted  by  in- 
corporated or  municipal  bodies  for  the 
public  good  or  convenience.  Post,  sees. 
995  0-995  c. 
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court  decided  (applying  the  principle  alx)ve  stated)  that  the  plain- 
tiff's action  could  not  be  maintained.^ 

§  989  (782).  Consequential  Damages  ;  Grades  and  Change  of 
Grades  in  Streets. —  In  connection  with  the  principle  just  men- 
tioned that  there  is  no  implied  or  common-law  liability  for  doing 
with  proper  care  an  act  which  is  either  directed  or  authorized  by  a 
valid  statute,  may  be  noticed  the  power  of  municipal  corporations 
to  grade  and  to  change  the  established  grade  or  level  of  their  streets, 
though  the  exercise  of  the  power  may  be  injurious  to  the  adjoining 
property  owners.*     The  public  nature  of  streets ;  the  uses  to  which 


^  Alexander  v.  Milwaukee,  16  Wis. 
247  (1862).  Cited  and  distinguished, 
Pt'ttigrew  V.  Evansville  (surface  water), 
25  Wis.  223  ;  ante,  sec.  658,  notfe  ;  post, 
sees.  995,  1039-1040. 

Referring  to  Alexander  v.  Milwaukee, 
supra,  the  Supreme  Court  of  the  United 
States  observes  that  it  has  been  frequently 
held  by  the  Supreme  Court  of  Wisconsin 
and  elsewhere,  that  overflowing  land  by 
backing  water  upon  it  was  a  "taking"  of 
private  property  within  the  meaning  of 
the  constitutional  provision  (post,  sec. 
991,  and  note),  and  that  "  it  is  difficult 
to  reconcile  "  Alexander  v.  Milwaukee  with 
the  decisions  above  referred  to,  Pum- 
pelly  V.  Green  Bay  Co.,  13  WaU.  166,  180: 
Undoubtedly  the  principle  on  which  the 
court  placed  Alexander  v.  Milwaukee  is  a 
sound  one  ;  the  doubt  in  the  case  is  whether 
the  plaintiff's  land  was  not  "taken"  in 
such  a  sense  as  to  give  him  a  constitu- 
tional right  to  compensation.  See  post, 
Eecs.  990,  note,  991,  and  note,  995  ;  Ashley 
r.  Port  Huron,  35  Mich.  296  (1877);  s.  c. 
24  Am.  Rep.  552,  and  note  of  Mr.  Thomp- 
son ;  Northern  Transp.  Co.  of  0.  r.  Chi- 
cago, 99  U.  S.  635  (1878) ;  noted  infra, 
sec.  995  ;  2  Tliomps.  Xeg.  692,  743 ; 
Shearm.  &  Red.  Neg.  sec.  283.  What  is  a 
"  taking"  of  private  property,  is  elsewhere 
discussed  in  the  present  work.  See  post, 
sees.  995  «-995  c ;  also  Index,  tit.  Eminent 
Domain.  Where  a  city  owned  the  bed  of  a 
river  and  had  the  right  to  divert  and  sell 
water  to  its  citizens,  it  was  held  not  to 
be  liable  for  damages  to  private  property 
caused  by  a  sudden  and  unlooked  for  flood. 
Moore  v.  Los  Angeles,  72  Cal.  287. 

2  Ante,  sees.  987,  988.  Infra,  sees.  990, 
and  cases,  995-995  c.     "  The  objects  to  be 


accomplished  by  grades  are  twofold;  (1) 
draft,  and  (2)  drainage."  Per  Champlin, 
J.,  in  Lamed  v.  Briscoe,  62  Mich.  393 
(1886)  ;  Fuller  v.  Atlanta,  66  Ga.  80 ; 
2  Thomps.  Neg.  747,  and  cases.  In  Iov:a, 
by  statute,  owners  of  improved  property 
are  entitled  to  damages  for  changes  of 
grade.  Hempstead  v.  Des  Moines,  52 
Iowa,  303  ;  Meyer  r.  Burlington,  52  Iowa, 
560 ;  Conklin  v.  Keokuk,  73  Iowa,  343  ; 
po-it,  sec.  990,  note.  Where  a  statute 
makes  a  city  liable  to  adjoining  property 
owners  for  damages  caused  by  a  change  of 
grade,  its  repeal  will  not  take  away  their 
right  to  damages  for  a  change  ordered 
while  it  was  in  force.  Healey  v.  New 
Haven,  49  Conn.  394  ;  post,  sec.  990, 
note.  Text  quoted  and  approved  in  Meth- 
odist Episc.  Ch.  V.  Wyandotte,  31  Kan. 
721.  See,  also,  Heiser  r.  New  York, 
104  N.  Y.  68 ;  Healey  v.  New  Haven,  47 
Conn.  305.  In  Gray  v.  Knoxville,  85 
Tenn.  99,  a  city  was  held  liable  for  dam- 
ages caused  by  grading  a  street,  in  doing 
which  plaintiff's  fences  were  destroyed  and 
his  land  overflowed  by  surface  water,  on 
the  ground  that  the  act  was  a  "taking" 
of  private  property  for  public  use  ;  post, 
sees.  995-995  c.  Lowering  the  face  of  the 
street  a  few  inches  to  improve  its  capacity, 
without  changing  the  level  of  the  curb,  is 
not  such  a  change  of  grade  as  will  entitle 
abutting  lot-owners  to  damages.  Coates 
V.  Dubuque,  68  Iowa,  550.  A  city,  as 
against  the  owner  of  the  fee  in  the  street, 
held  not  empowered  to  authorize  its  con- 
tractor for  grading  streets  to  remove  and 
sell  stone,  the  removal  of  which  was  not 
necessary  for  the  grading  and  improve- 
ment of  the  street.  Rich  v.  Minneapolis, 
37  Minn.  423.    Ante,  sec.  689. 
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they  may '  lawfully  be  put ;  the  authority  of  the  legislature  over 
them ;  the  nature  of  the  rights  of  the  adjacent  proprietors,  of  the 
municipality,  and  of  the  public  with  respect  thereto ;  and  of  the 
delegated  authority  of  municipal  bodies  or  officers  to  improve  and 
graduate  them,  —  are  topics  which  have  been  considered  in  a  former 
chapter.^  In  view  of  the  nature  of  streets  as  there  explained,  and 
of  that  control  over  them  which  of  right  belongs  to  the  State,^  and 
of  the  nature  of  the  ownership  of  lots  bounded  thereon,  which  im- 
plies subjection,  if  not  consent,  to  the  exercise  and  determination  of 
the  public  will  respecting  what  grades  or  changes  in  the  grades 
thereof  shall,  from  time  to  time,  be  found  necessary,  and  what  other 
improvements  thereon  or  therein  (within  the  legitimate  purposes  of 
streets  ^)  shall  be  found  expedient,  it  results,  we  think,  that  adjoin- 
ing property  owners  are  not  entitled,  of  legal  right,  without  constitu- 
tional or  statutory  aid,  to  compensation  for  damages  which  result  as 
an  incident  or  consequence  of  the  exercise  of  this  power  by  the  State, 
or  the  municipality  by  delegation  from  the  State. 

§  990  (783).  No  common-law  Liability  for  Consequential  Dam- 
ages for  Change  of  Grade.  —  Accordingly,  the  courts,  by  numerous 
decisions  in  most  of  the  States,  have  settled  the  doctrine  that  muni- 
cipal corporations,  acting  under  authority  conferred  by  the  legisla- 
ture to  make  and  repair,  or  to  grade,  level,  and  improve  streets,  if  they 
keep  within  the  limits  of  the  street,  and  do  not  trespass  upon  or 
invade  private  property,  and  exercise  reasonable  care  and  skill  in 
the  performance  of  the  work  resolved  upon,  are  not  answerable  to 
the  adjoining  owner,  whose  lands  are  not  actually  taken,  trespassed 
upon,  or  invaded,  for  consequential  damages  to  his  premises,  unless 
there  is  a  provision  in  the  Constitution  of  the  State,  in  the  charter 
of  the  corporation,  or  in  some  statute,  creating  the  liability.*  There 
is  no  such  implied  or  common-law  liability,  even  though  in  grading 
and  levelling  the  street  a  portion  of  the  adjoining  lot,  in  consequence 
of  the  removal  of  its  natural  support  falls  into  the  highway.^     And 

^  Chap,  xviii.  on  Streets,  ante,  sec.  654  ^  "WTiat  are  such  purposes.     Ante,  sec. 

et  seq.     The  power  to  grade  is  a  continuing  680  et  seq. 

one.     Ante,   sec.    686.     "  As  the  duty  of  *  Broad  well   v.    Kansas   City,  75   Mo. 

keeping  the  street  in  repair  is  a  continuing  213,   approving    text.      Post,    sec.    995  ; 

one,  so  is  the  power  necessary  to  perform  Smith  v.  Alexandria,  33  Gratt.  208  ;  Wal- 

it."     Per   Gricr,   J.  ;   Smith  v.  Washing-  lich  v.  Manitowoc,  57  Wis.  9. 

ton,  20  How.  U.  S.  135,  148  (1857).  «  Text  quoted  and  approved  in  Metho- 

"  ffrarJinf/,"  as  applied  to  streets,  means  dist   Episc.  Ch.    v.   Wyandotte,  31  Kan. 

their   "reduction   to  a  certain  degree  of  721.      See,    also,    Moore    v.    Albany,    98 

ascent  or  descent."      lb.,   per   Grier,   J.  N.  Y.   396.     On   the  other  hand  if  the 

Ante,  sees.  685,  780,  note,  797.  grade   of   a  street  is  chansred    otherwise 

2  Ante,  sec.  656  eiscg-.  than  as  authorized  by  law,  the  city  will  be 
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the  same  principle  applies,  and  the  like  freedom  from  implied  lia- 
bility exists,  if  the  street  be  embanked  or  raised  in  reducing  it  to 
the  grade  line,  so  as  to  cut  off  or  render  difficult  the  access  to  the 
adjacent  property.  And  this  is  so  although  the  grade  of  the  street 
has  been  before  established,  and  the  adjoining  property  ovmer  had 
erected  buildings  or  made  improtenients  with  reference  to  such 
grade}    But  power  to  reduce  streets  to  an  established  grade  without 


held  liable  for  injuries  caused  by  it. 
Meinzer  v.  Eacine,  68  Wis.  241  ;  Same  v. 
Same,  70  Wis.  561.  As,  for  example, 
when  the  grade  is  changed  without  the 
consent  of  the  property  owners  or  of 
some  proportion  thereof,  when  this  is  re- 
quired by  statute,  or  without  complying 
with  other  precedent  or  necessary  statutory 
conditions.  Crossett  v.  Janesville,  28 
Wis.  420  ;  Dore  v.  itilwaukee,  42  Wis. 
108 ;  Hill  V.  St,  Lonis,  59  Mo.  412 ; 
Karst  V.  Stillwater  &  T.  F.  R.  R.  Co.,  22 
Minn.  118 ;  Lewis  Em.  Dom.  sec.  105. 
Infra,  sees.  993,  994  ;  Lafayette  ».  Wort- 
man,  107  Ind.  404  (1886). 

1  Callender  v.  Mai-sh,  1  Pick.  (Mass.) 
■418  (1823),  the  leading  American  case 
on  this  subject,  and  where  the  question 
was  examined  by  Parker,  C.  J.,  with  char- 
acteristic ability.  The  ground  of  the  doc- 
trine is  thus  stated  by  him  :  *'  Those  who 
purchase  house-lots  bordering  upon  streets 
are  supposed  to  calculate  the  chance  of 
such  elevations  and  reductions  as  the  in- 
creasing population  of  a  city  may  require, 
in  order  to  render  the  passage  to  and 
from  the  several  parts  of  it  safe  and  con- 
venient ;  and  as  their  purchase  is  always 
voluntary,  they  njay  indemnify  them- 
selves in  the  price  of  the  lot  which  they 
buy,  or  take  the  chance  of  future  im- 
provements, as  they  shall  see  fit.  They 
are  presumed  to  foresee  the  changes  which 
public  necessity  or  convenience  may  re- 
quire." 1  Pick.  431.  The  doctrine  of 
Callender  v.  Marsh,  1  Pick.  (Mass.)  418 
(1823),  has  been  very  generally  followed, 
as  will  be  seen  by  the  cases  below  cited. 
In  Massachiutetts,  Grisjgs  r.  Foote,  4  Allen, 
195  ;  Brown  ».  Lowell,  8  Met.  (Mass. )  172  ; 
Benjamin  r.  Wheeler,  8  Gray,  409.  There 
is  now  in  that  State  a  remedy  by  statute 
giving  adjoining  owners  damages  "  by 
reason  of  any  raising  or  lowering,  or  other 
act  done  for  the  purpose  of  repairing  a 
highway." 


Where  after  damages  had  been  awarded 
under  an  accepted  order  for  widening  a 
street,  which  referred  to  a  certain  plan  as 
showing  the  "  several  locations  and  the 
amounts  of  land  taken  from  each  of  the 
owners,"  the  grade  was  changed  by  another 
order,  as  shown  upon  a  certain  other 
"  plan  and  profile,"  it  was  held  that  the 
change  was  an  independent  proceeding  for 
which  a  land-owner  was  entitled  to  addi- 
tional damages.  Lane  v.  Boston,  125 
Mass.  519.  Compare  Cambridge  r.  ilid- 
dlesex  Co.  Comm'rs,  125  Mass.  519. 
Statute  constnud :  Flagg  r.  Worcester, 
13  Gray,  601  ;  Snow  v.  Prorincetown, 
109  Mass.  123 ;  Burr  v.  Leicester,  121 
Mass.  241  ;  Ryan  v.  Boston,  118  Mass. 
248  ;  Wilbur  v.  Taunton,  123  Mass.  522  ; 
Brady  r.  Fall  River,  121  Mass.  262.  In 
Snow  V.  Provincetown,  109  Mass.  123, 
and  Lane  v.  Boston,  125  Mass.  519,  the 
facts  were  these  :  The  streets  in  question 
had  been  widened  and  compensation  paid 
for  such  widening  to  the  abutting  owners. 
Afterwards  the  municipal  authorities  raised 
the  grades  of  the  streets.  It  was  held  that 
for  such  changes  in  the  grades  the  abut- 
ting owners  were  entitled  to  compensa- 
tion ;  that  the  two  proceedings  were  en- 
tirely independent  of  each  other  ;  and 
that  compensation  for  the  changes  in 
grades  was  not  included  in  that  for  the 
widening  of  the  streets.  Lewis  Em.  Dom. 
sec.  209,  where  the  cases  are  digested. 

An  owner  of  abutting  property  is 
presumed  to  know  what  the  established 
grade  of  the  street  was  when  he  purchased 
and  when  he  erected  improvements,  and 
to  have  built  with  reference  to  it.  Den- 
ver r.  Vemia,  8  Col.  399,  where  the  court 
intimated  that  the  city  could  be  held  lia- 
ble for  damages  caused  by  its  neglect  to 
reduce  a  street  to  the  established  grade 
for  a  long  time  after  it  had  compelled  the 
construction  of  a  sidewalk  several  feet 
below  the  original  surface  of  the  street. 
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liability  therefor  does  not  include  power  to  obstruct  or  authorize  the 
obstruction  of  streets  by  the  approach  to  a  bridge  in  a  public  street, 


Where  the  city  engineer  gave  to  a  lot- 
owner,  upon  request,  a  grade  which  had 
not  been  established  by  the  city,  and  the 
owner  improved  his  property  with  refer- 
ence to  it,  the  court  held  that  the  city 
was  not  liable  for  damages  caused  by  its 
afterwards  establishing  another  grade. 
Mattingly  v.  Plymouth,  100  Ind.  545 ; 
s.  p.  Waller  v.  Dubuque,  69  Iowa,  541  ; 
ante,  sec.  978  ;  post,  sees.  1039-1052. 
Text  cited  and  approved.  Fellowes  v. 
New  Haven,  44  Conn.  240 ;  Kehrer  v. 
Richmond,  81  Va.  745.  An  injunction 
held  not  to  lie  to  restrain  the  prosecution  of 
the  grading.  lb.  ;  s.  P.  Goszler  v.  George- 
town, 6  Wheat.  593  ;  Detroit  v.  Beckman, 
34  Mich.  125.  See,  generally,  Cheever  v. 
Shedd,  13  Blatchf.  258  ;  Tate  v.  Mis- 
souri, 64  Mo.  149  ;  Poutiac  v.  Carter,  32 
Mich.  164  ;  Quincy  v.  Jones,  76  III.  231  ; 
Dorman  v.  Jacksonville,  13  Fla.  538  ; 
Terre  Haute  v.  Turner,  36  Ind.  522  ; 
Whitehouse  v.  Fellowes,  10  C.  B.  (n.  s.) 
779  ;  Mersey  Docks  Cases,  11  H.  L.  Cas. 
713  ;  North  Vernon  v.  Voegler,  103  Ind. 
314;  Pontiac  v.  Carter  (change  of  grade), 
32  Mich.  164. 

Estoppel.  Where  an  owner  of  prop- 
erty joined  with  others  in  a  petition  to 
change  the  grade  of  a  street,  it  was  held 
that  he  was  estopped  from  setting  up  a. 
claim  for  damages  resulting  from  the 
grading,  although  he  objected  to  the  es- 
toppel upon  the  ground  that  the  petition 
had  not  been  signed  by  the  required  num- 
ber of  property  owners.  Cross  v.  Kansas 
City,  90  Mo.  13. 

In  New  York:  RadclifTs  Ex.  v.  Brook- 
lyn, 4  N.  Y.  195  (1850),  in  which  the 
subject  is  discussed  at  length  by  Brmv- 
son,  C.  J.,  the  court  holds  that  there  is 
no  liability,  both  upon  the  ground  that 
the  damages  complained  of  result  as  an 
incident  from  the  exercise  of  legislative 
authority,  and  upon  the  ground  (more 
doubtful)  that  the  land  of  the  street  be- 
longs to  the  corporation,  and  they  may 
level  or  fill  it  at  pleasure,  so  that  they  do 
not  touch  the  adjoining  property.  Mr. 
Shearman  gives  an  interesting  history  of 
the  facts  out  of  which  RadclifTs  Case 
arose.      It   forcibly  illustrates  the   occa- 


sional hardship  of  the  rule,  but  does  not 
demonstrate  its  unsoundness  in  point  of 
legal  principle.  Shearm.  &  Red.  Neg. 
(4th  ed. )  sec.  283,  note.  See,  also,  in 
New  York,  People  v.  Green,  64  N.  Y. 
606  (1876)  ;  St.  Peter  v.  Denison,  58 
N.  Y.  416  (1874) ;  Graves  v.  Otis,  2  Hill 
(N.  Y.),  466;  Wilson  v.  New  York,  1 
Denio  (N.  Y.),  595  (1845);  Benedict  v. 
Goit,  3  Barb.  459  ;  Fifth  Street,  In  re,  17 
Wend.  667  ;  Mills  v.  Brooklyn,  32  N.  Y. 
489  (1865).  See  Waddell  v.  New  York, 
8  Barb.  95.  In  Clemence  v.  Auburn,  66 
N.  Y.  334  (1876),  the  principle  stated  in 
the  text  was  held  to  have  been  errone- 
ously applied  in  the  court  below  in  an 
action  for  an  injury  caused  by  a  defective 
sidewalk.  In  Cogswell  v.  N.  Y.,  N.  H.  & 
H.  R.  R.  Co.,  103  N.  Y.  10,  the  court 
says  of  RadclifTs  Case,  supra,  that  it  "car- 
ries to  the  utmost  limit  the  right  of  the 
legislature,"  but  it  does  not  say  that  it 
passed  those  limits  under  the  Constitu- 
tion of  New  Ym-k.  In  1852  New  York 
city  was  made  liable  by  statute  for  dam- 
ages caused  by  change  of  grade.  Lewis 
Em.  Dom.  sec.  213.  The  remedy  given  is 
exclusive.  Heiser  v.  New  York,  104  N.  Y. 
68.  The  right  to'  damages  accrues  when 
the  work  is  done.  People  v.  Toll,  97 
N.  Y.  203.     Post,  sees.  1039,  1040. 

So,  also,  in  Pennsylvania,  there  is  no 
implied  municipal  liability  in  street  grade 
cases.  Green  v.  Reading,  9  Watts  (Pa.), 
382.  Approved,  20  How.  (U.  S.)  149; 
s.  p.  Reading  v.  Keppleman,  61  Pa.  St, 
233  ;  Henry  v.  Pittsburgh  &  A.  Br.  Co.,  8 
Watts  &  S.  (Pa.)  85;  Charlton  v.  Alle- 
gheny, 1  Grant  (Pa.)  Cas.  208  ;  Can- 1>. 
Northern  Liberties,  35  Pa.  St.  324  ;  Ridge 
Street,  In  re,  29  Pa.  St.  391  ;  Kensington 
Comm'rs  v.  Wood,  10  Pa.  St.  93.  In 
O'Connor  v.  Pittsburgh,  18  Pa.  St.  187 
(1851),  approved.  Smith  v.  Washington, 
20  How.  ((J.  S.)  13.5,  149  (18.')9),  a  church 
had  been  built  according  to  the  direction  of 
the  city  regulator,  and  in  accordance  with 
a  prior  established  grade.  Afterwards,  the 
city  authorities  reduced  the  grade  seven- 
teen feet ;  the  church  had  to  be  taken 
down  and  rebuilt,  at  an  expense  of  $4,000. 
The  authority  given  to  the  city  was  "  to 
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whereby  the  abutting  owner's  access  to  the  street  is  prevented  and 
water  caused  to  flow  and  drain  upon  his  property.^    So  the  construc- 


improve,  repair,  and  keep  in  order  the 
streets,"  &c.  The  Supreme  Court  of  Fenri' 
aylcania  say:  "We  had  this  case  re- 
argued in  order  to  discover,  if  possible, 
some  way  to  relieve  the  plaintiflF  consist- 
ently with  law,  but  grieve  to  say  we  can 
find  none.  The  law  is  settled,  not  only 
in  Pennsylvania,  but  by  every  decision  in 
the  sister  States  except  one  [Ohio,  see 
infra]."  Gibson,  C.  J.,  puts  the  decision 
npon  the  ground  that  as  res^iects  such 
matters  the  public  corporation  is  the  agent 
of  the  State,  and  partakes  of  the  State's 
exemption  from  liability  to  be  sued.  Re- 
specting the  Ohio  decisions,  below  referred 
to,  he  remarks,  that  though  "  founded 
on  natural  justice,  they  are  not  founded 
in  the  law  which  prevails  elsewhere." 
In  1854,  by  statute,  the  city  of  Phila- 
delphia was  made  liable  for  damages  caused 
by  a  change  of  an  established  grade.  Kidge 
Av.  Re,  99  Pa.  St.  469  ;  Philadelphia  v. 
"Wright,  100  Pa.  St.  235;  Campbell  r. 
Same,  108  Pa.  St.  300;  Act  1878.  Re 
Brady  Street,  99  Pa.  St.  591,  giving  rem- 
edy for  change  of  grade.  The  neic  Consti- 
tution of  Pennsylvania  of  1874  provides 
that  "  municipal  and  other  corporations 
invested  with  the  privilege  of  taking  pri- 
vate property  for  public  use  shall  make 
just  compensation  for  the  property  taken. 


»  Stack  V.  East  St.  Louis,  85  111.  377 
(1877)  ;  Pekin  v.  Brereton,  67  111.  477 
(1873)  ;  Kevins  v.  Peoria,  41  HI.  502  ; 
Pekin  v.  Winkel,  77  lU.  56  (1875). 
These  cases  also  hold  the  more  doubtful 
proposition  that  if  the  city  authorizes  an 
independent  bridge  company  to  construct 
such  an  approach  to  its  bridge  and  the 
bridge  company  constructs  it,  the  city  is 
liable  to  the  abutting  lot-owner  for  the 
damages  which  he  thereby  sustains.  The 
court  does  not  appear  to  rest  this  conclu- 
sion essentially  upon  the  clause  in  the 
Constitution  of  1870  that  "private  prop- 
erty shall  not  be  taken  or  damaged  for 
public  use  without  compensation,"  but 
rather  npon  the  ground  that  it  is  the  duty 
of  the  city  to  keep  its  streets  open  and  in 
repair  for  public  ose  as  streets,  and  that 


injured,  or  destroyed  by  the  construction 
or  enlargement  of  its  works,  highways,  op 
improvements,  which  compensation  shall 
be  paid  before  such  taking,  injury,  or  de- 
struction." Construed.  New  Brighton 
Bor.  V.  U.  Presbyt.  Church,  96  Pa.  St. 
331  ;  Pusey  r.  Allegheny,  98  Pa.  St.  522  ; 
New  Brighton  Bor.  v.  Peirsol,  107  Pa.  St. 
280  ;  Hendrick's  Appeal,  103  Pa.  St  358. 
Compare  Montgomery  Council  r.  Town- 
send,  80  Ala.  489,  decided  under  similar 
constitutional  provision.  Lewis  Em.  Dom. 
sec.  224 ;  Pa.  R.  R.  Co.  v.  Lippincott, 
116  Pa.  St.  472.  Post,  sees.  995a-995c, 
and  notes. 

So,  in  Indiana :  Snyder  r.  Rockport,  6 
Ind.  237  0855),  approving  RadcliflTs 
Ex.  r.  Brooklyn,  supra ;  re-afl5mied  in 
Lafayette  r.  Spencer,  14  Ind.  399  (1860), 
where  the  same  principle  of  municipal 
non-liability  was  held  applicable,  un- 
der the  General  Municipal  Corporations 
Act.  In  support  of  the  doctrine  in  the 
text,  see  Macy  r.  Indianapolis,  17  Ind. 
267  ;  Lafayette  v.  Bush,  19  Ind.  326 ; 
Vincennes  v.  Richards,  23  Ind.  381  ;  La- 
fayette r.  Fowler,  34  Ind.  140  ;  Delphi  r. 
Evans,  36  Ind.  90  (1871) ;  Terre  Haute  v. 
Turner,  36  Ind.  522  ;  Weis  v.  Madison, 
75  Ind.  241.  A  statute  of  Indiana  pro- 
vides :  "  When  the  city  authorities  have 


what  it  does  by  another  it  does  by  itself. 
It  does  not  seem  to  us  that  the  principle 
of  agency  is  applicable.  If  the  city  has 
the  power  to  authorize  such  an  approach, 
it  is  not  liable  ;  if  it  has  no  such  power, 
its  action  would  not  justify  the  nnisance, 
and  on  what  principle  is  the  city  corpora- 
tion to  be  held  liable  for  authority  at- 
tempted to  be  conferred  by  an  ultra  vires 
onlinance  on  the  bridge  company  ?  But 
under  the  provision  of  the  Constitution  of 
1870  quoted  above,  if  a  city  constructs  an 
elevated  viaduct  in  streets,  doing  special 
damage  to  abutters,  it  is  liable  to  them 
therefor.  Rigney  v.  Chicago,  102  111.  64  ; 
s.  p.  Chicago  v.  Taylor,  125  U.  S.  161 
(1887)  ;  Lehigh  Coal  Co.  r.  Chicago,  26 
Fed.  Rep.  415  (1886),  per  Dyer,  J.  Post^ 
sees.  995  a-995  e,  and  notes. 
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tiou  by  a  city,  under  express  legislative  authority,  of  a  levee  along 
Front  Street  to  protect  the  city  against  inundation  of  a  river,  after  a 


once  established  the  grade  of  any  street, 
such  grade  shall  not  be  changed  until  the 
damages  have  been  assessed  and  tendered 
to  the  party  injured,  which  damages  shall 
be  collected  from  the  parties  asking  for 
such  change  of  grade."  Under  this  it  is 
held  that  a  city  has  no  right  to  change  an 
established  grade  until  the  damages  have 
been  assessed  and  tendered  ;  if  it  makes 
such  change  and  carries  it  into  effect  with- 
out such  assessment  and  tender,  it  is  an 
unlawful  act  for  which  it  may  be  made 
directly  liable  in  an  action  for  damages. 
Lafayette  v.  Wortman,  107  Ind.  404 
(1886).  The  point  was  made  by  the  city 
that  as  the  plaintiff  did  not  enjoin  the 
council  from  proceeding  with  the  work  of 
changing  the  grade,  his  only  remedy  was 
a  mandamus  to  compel  the  city  to  have 
his  damages  assessed  ;  citing  Meth.  Episc. 
Ch.  Trs.  of  H.  v.  Hoboken,  33  N.  J.  L. 
13,  and  Macy  v.  Indianapolis,  17  Ind. 
267  (decided  prior  to  the  statute)  ;  but 
the  point  was  overruled.  Infra,  sec.  9f)3 
Logansporti'.  Pollard,  50  Ind.  151  (1875) 
Lafayette  v.  Wortman,  107  Ind.  404 
Wabash  v.  Alber,  88  Ind.  428,  quaxe ; 
Mattingly  v.  Plymouth  (what  is  an  estab- 
lished grade),  100  Ind.  545.  What  is  a 
change  of  grade.  lb.  ;  Kokomo  v.  Mahan, 
100  Ind.  242  ;  Lewis  Em.  Dom.  207 ; 
Lafayette  v.  Nagle,  113  Ind.  425. 

So,  ill  New  Jersey :  Quinn  v.  Paterson, 
27  N.  J.  L.  35  ;  Trenton  W.  P.  Co.  v.  Eaff, 
36  N.  J.  L.  335,  340 ;  Plum  v.  Morris  Canal 
&  B.  Co.,  10  N.  J.  Eq.  256.  In  New  Jer- 
sey there  is  now  a  statute  giving  action  for 
damages  caused  by  a  change  of  grade.  Van 
Eiper  v.  Essex  Pub.  R.  Board,  38  N.  J.  L. 
23;  State  v.  Sayre,  41  N.  J.  L.  158; 
Lewis  Em.  Dom.  sec.  212. 

So,  in  Nebraska:  Nebraska  City  v. 
Larapkin,  6  Neb.  27  (1877).  Under  a 
provision  of  the  Constitution  adopted  in 
1875  that  private  property  shall  not  be 
taken  or  dainaged  except  upon  just  com- 
pensation, a  city  is  held  liable  for  dam- 
ages sustained  by  a  lot-owner,  who  had 
erected  buildings  before  a  grade  was  estab- 
lished, by  reason  of  the  city  having  estab- 
ILshed  a  grade  which  required  the  street  to 
be  raised  above  the  level  of  the  lot.     Har- 


mon V.  Omaha,  17  Neb.  548  ;  Goodrich  v. 
Omaha,  10  Neb.  98  ;  Gottschalk  v.  C.  B. 
&  Q.  E.  R.  Co.,  14  Neb.  550  ;  Omaha  & 
R.  V.  R.  R.  Co.  V.  Struden,  22  Neb.  343 ; 
post,  sees.  995  a-995  c,  and  notes. 

So,  in  Rhode  Island  there  is  no  com- 
mon-law liability  :  Rounds  v,  Mumford, 
2  R.  I.  154  (1852)  ;  Wakefield  v.  Paw- 
tucket,  12  R.  I.  75 ;  Inman  v.  Tripp, 
Treas.,  11  R.  I.  520;  Smith  v.  Same,  13 
R.  I.  152.  By  statute  (Gen,  Stat.  R.  I. 
ch.  60,  sec.  38)  abutting  owners  now  have 
a  remedy  for  injuries  caused  by  "any 
change  in  the  grade  of  q,  highway."  See 
Anness  v.  Providence,  13  R.  I.  17  ;  Al- 
drich  V.  Providence,  12  R.  I.  241.  Original 
grade  held  to  be  established  by  recognition 
by  the  city  without  formal  official  action 
establishing  it.     lb. 

So,  in  Louisiana  :  Reynolds  v.  Shreve- 
port,  13  La.  An.  426  (1856),  approving 
Radcliff's  Ex.  v.  Brooklyn,  supra,  and 
Goszler  v.  Georgetown,  6  Wheat.  593 
(1821),  cited  ante,  sec.  685. 

So,  in  Georgia :  Rome  v,  Omberg,  28 
Ga.  46  (1859)  ;  Roll  v.  Augusta,  34  Ga. 
326  (1866)  ;  Markham  v.  Atlanta,  23  Ga. 
402  (1857)  ;  Mitchell  v.  Rome,  49  Ga.  29 
(1873).  Lot-owner  cannot  enjoin.  lb. 
Macon  v.  Hill,  58  Ga.  597  ;  Fuller  v.  At- 
lanta, 66  Ga.  80.  Shade-trees  may  be  re- 
moved in  grading.  If  destroyed,  the  lot- 
owner  is  not  entitled  to  damages  unless 
they  were  killed  through  negligence  or 
carelessness.  Castleberry  v.  Atlanta,  74 
Ga.  164.  A  constitutional  provision  sim- 
ilar to  that  of  Illinois  (q.  v.  infra)  is  sim- 
ilarly construed.  Atlanta  v.  Green,  69 
Ga.  386  ;  iiifra,  sees.  995  a-995  c,  and 
notes. 

So,  in  niinois:  Murphy  v.  Chicago, 
29  111.  279,  287  (1862)  ;  Roberts  v.  Chi- 
cago, 26  111.  249  (1861)  ;  Quincy  v.  Jones, 
76  111.  231  (1875)  ;  s.  c.  20  Am.Kep.  243  ; 
Nevins  v.  Peoria,  41  111.  502  ;  Moses  v. 
Pittsburgh,  Ft.  W.  &  C.  R.  R.  Co.,  21  111. 
516.  KcoTistitutional provision  (arfe  xi.,  sec. 
13,  adopted  1870)  that  "private  property 
shall  not  be  taken  or  damaged  for  public 
use  without  just  compensation  "  imposes  a 
municipal  liability  for  damages  to  private 
property  by  bringing  the  street  to  grade 
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constitutional  provision  took  effect  which  makes  a  city  liable  for 
private  property  "  damaged  "  for  public  use,  where  no  part  of  the 


or  by  a  chauge  of  the  grade  of  its  streets. 
Elgin  V.  Ealon,  83  111.  535  (187t>)  ;  s.  c. 
25  Am.  Rep.  412  ;  Pekin  v.  Brereton,  67 
111.  477 ;  Blooiuington  v.  Brokaw,  77  IlL 
194  (1875);  Pekin  v.  Winkel,  lb.  56 
(1875 J  ;  Pittsburg,  F.  W.  &  C.  K.  R.  Co. 
r.  Reich,  101  111.  157  ;  Chicago  v.  Union 
Build.  Assoc.,  102  111.  379.  This  posi- 
tion has  received  the  approval  of  the 
Supreme  Court  of  the  United  States. 
Chicago  V.  Taylor,  125  U.  S.  161  (1887). 
When  right  accrues,  and  measure  of  dam- 
ages. Elgin  V.  Eaton,  supra ;  infra,  sees. 
995-995  c  In  Nevins  r.  Peoria,  41  111.  502 
(1866),  relating  to  damages  to  abutting 
owners  caused  by  surface-water  from  the 
streets,  and  decided  before  the  adoption  of 
the  constitutional  provision  in  1870,  above 
quoted,  and  noted  infra  (sec.  995  c),  the 
court  said  :  '•  While  a  cUy  has  the  right  to 
grade  its  streets  by  raising  or  lowering  them, 
the  property  holder  adjacent  to  the  street 
thus  graded  cannot  call  the  city  to  account 
for  error  in  judgment  in  establishing  the 
grade,  nor  can  he  recover  damages  for  in- 
conveniences or  expense  in  adjusting  the 
approach  to  his  premises  for  the  purposes  of 
ingiess  or  egress.  Although  the  cit}'  may 
be  the  owner  of  its  streets,  it  has  no  more 
power  over  them  than  a  private  individual 
over  his  own  land,  and  it  cannot,  under 
the  claim  of  public  convenience,  be  per- 
mitted to  exercise  that  dominion  to  the 
injury  of  another's  property  in  a  motle 
that  would  render  a  private  individual 
responsible  in  damages,  without  itself  be- 
coming responsible.  If  it  becomes  neces- 
sary- for  the  interest  of  the  public,  in 
grading  or  draining  streets,  that  the  lot 
of  an  individual  should  be  rendered  unfit 
for  occupancy,  either  wholly  or  in  part, 
the  public  should  pay  for  it  to  the  extent  to 
which  the  owner  is  deprived  of  its  legitimate 
use.  Private  property  shall  not  be  taken 
for  public  use  without  due  compensation, 
applies  as  well  to  secure  the  payment  for 
property  partially  taken  for  the  nse  or 
convenience  of  a  street,  as  where  wholly 
taken  and  converted  into  a  street.  The 
question  as  to  the  extent  to  which  the 
property  is  taken  makes  no  difference  in 
the  application  of  the  rule  :  private  rights 


are  never  to  be  sacrificed  to  public  conve- 
nience or  neiessity  without  full  compensa- 
tion, and  for  such  an  injurj'  inflicted,  an 
action  may  be  maintained  and  damage  re- 
covered as  a  compensation."  Nevins  r.  Pe- 
oria, 41  111.  502  (1866)  ;  followed  Aurora 
V.  Gillett,  56  111.  133  ;  Aurora  v.  Reed, 
57  lU.  29;  Dixon  v.  Baker,  65  111.  518  ; 
Alton  V.  Hope,  68  111.  167  ;  Slack  v.  East 
St.  Louis,  85  111.  377  ;  Pekin  v.  Brereton, 
67  111.  477 ;  Stone  r.  Fairbury,  P.  &  N. 
E.  R.  Co.,  68  111.  394  ;  Bloomington  r. 
Brokaw,  77  111.  194  (1875)  ;  Teamey  r. 
Smith,  86  lU.  391 ;  Elgin  v.  Eaton,  83*  lU. 
535  (1876)  ;  Shawneetown  v.  Mason,  82 
111.  337  (1876);  but  see  infra,  sees.  995- 
995  c,  note,  1039,  1048-1052. 

So  in  Tennessee  there  is  no  common- 
law  liability ;  Humes  p.  Knoxville,  1 
Humph.  403  (1839).  Afterwards,  by 
statute,  compensarion  was  given  for  chan- 
ging an  established  grade.  Nashville  r. 
Nicol,  3  Baxter  (Tenn.),  338.  A  grade 
may  be  established  without  an  ordinance. 
Gray  v.  Knoxville,  85  Tenn.  99,  noted 
supra,  sec.  989,  note. 

So  in  Maine:  Mason  v.  Kennebec  & 
P.  R.  R.  Co.,  31  Me.  215  ;  Hovey  v.  Mayo, 
43  Me.  322  (1857). 

So  in  Missouri,  both  as  to  grade  and 
change  of  grade  :  Taylor  r.  St.  Louis,  14 
Mo.  20  (1851)  ;  St.  Louis  r.  Gumo,  12 
Mo.  414  (1849),  following  Callender  v. 
Marsh,  1  Pick.  418 ;  Hoffman  r.  St.  Louis, 
15  Mo.  651  (1852).  The  attempt  in  Thur- 
ston V.  St.  Joseph,  51  Mo.  510  (1873),  to 
overrule  St.  Louis  v.  Gumo,  si'pra,  failed, 
and  the  last-named  case  remains  law  in 
Missouri  to  the  present,  except  as  changed 
by  the  constitutional  pro\ision  below  giv- 
en. Schattner  r.  Kansas  City,  53  ilo.  162 
(1873) ;  Imler  r.  Springfield,  55  ilo.  119 
(1874),  where  the  Mi.'^sovri  cases  are  com- 
mented on  by  Varies,  J.  "  Municipal  cor- 
porations acting  under  authority  conferred 
by  the  legislature  to  make  and  repair,  or 
to  grade,  level,  and  improve  streets,  if 
they  exercise  reasonable  care  and  skill  in 
the  performance  of  the  work,  are  not  an- 
swerable to  the  adjoining  owner  for  conse- 
quential damages  to  his  premises.  But 
if  the  injury  can  be  shown  to  have  been 
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plaintiff's  property  was  taken, —  the  levee  occupying  the  street  alone, 
—  but  where  the  plaintiff's  access  was  interfered  with  and  water  was 


the  result  of  the  negligence  or  unskilful- 
ness  of  the  city  or  its  employees  in  per- 
forming the  work,  then  an  action  will  lie, 
and  the  party  injured  will  he  entitled  to 
damages."  Wegmann  v.  Jefferson,  61  Mo. 
55,  56  (1875),  decided  before  the  constitu- 
tional provision  noted  below.  "Such," 
says  Wagner,  J.,  "is  the  well-established 
doctrine  in  Missouri."  Thompson  v.  Boone- 
ville,  61  Mo.  282  (1875).  Distinguished, 
Hunt  V.  Booneville,  65  Mo.  620  ;  Foster  ». 
St.  Louis,  4  Mo.  App.  564.  But  in  ac- 
cordance with  a  charter  provision,  the  city 
of  St.  Louis  was  held  liable.  Stickford  v. 
St.  Louis,  7  Mo.  App.  217  (1878).  See  also, 
Schumacher  v.  St.  Louis,  3  Mo.  App.  297  ; 
Fink  V.  St.  Louis,  71  Mo.  52.  In  Missouri, 
under  a  constitutional  provision  adopted  in 
1875,  that  private  property  cannot  be  taken 
or  damaged  without  just  compensation, 
owners  of  adjoining  property  are  entitled  to 
damages  caused  by  a  change  of  grade. 
Sheehy  v.  Kan.  City  Cable  Ry.  Co.,  94  Mo. 
574  (1888)  ;  Householder  v.  Kansas  City, 
83  Mo.  488  ;  Werth  v.  Springfield,  78  Mo. 
107  ;  Blanchard  v.  Kansas  City,  16  Fed, 
Rep.  444  ;  .s.  c.  5  McCrary  C.  C.  R.  217  ; 
post,  sees.  995  a-995  c,  and  notes  ;  Mc- 
Elroy  V.  Kansas  City,  21  Fed.  Kep.  257. 

A  similar  provision  in  the  Constitution 
of  Colorado  is  construed  in  the  same  way. 
Denver  Circle  R.  Co.  r.  Nestor,  10  Col. 
403  (railroad  in  street)  ;  Denver  v.  Bayer, 
7  Col.  113.  Post,  sees.  995  a-995  c,  and 
notes  ;  also  in  West  Virginia :  Johnson  v, 
Parkersburg,  16  W.  Va.  402;  Hutchinson 
V.  Parkersburg,  25  W.  Va.  226  ;  infra, 
sees.  995  a-995  c  ;  and  in  Texas :  see  ante, 
sees.  587,  686  ;  post,  sees.  995  a-995  c ; 
Galveston  R.  R.  Co.  v.  Fuller,  63  Tex.  467. 

In  Connecticut,  the  doctrine  of  municipal 
non-liability  as  stated  in  the  text  is  adop- 
ted :  Hooker  v.  New  Haven  &  N.  Co.,  14 
Conn.  146  ;  Skinner  v.  Hartford  Br.  Co., 
29  Conn.  523  ;  Hollister  v.  Union  Co.,  9 
Conn.  436  ;  Bradley  v.  N.  Y.  &  N.  H.  R. 
R.  Co.,  21  Conn.  294  ;  Clark  v.  Saj'brook, 
21  Conn.  313  ;  Burritt  v.  New  Haven,  42 
Conn.  174.  See  Healey  v.  New  Haven,  49 
Conn.  394,  noted  supra   sec.  989,  note. 

So  in  Arkansas :  Simmons  v,  Camden, 
26  Ark.  276  (1870)  ;  8,  c.  7  Am.  Rep.  20. 


In  1874  Arkansas  by  its  Constitution  pro- 
vided that  compensation  be  made  for 
property  "taken,  damaged,  or  destroyed," 
&c.  Art.  ii.  sec.  22.  Hot  Springs  R.  R. 
Co.  V.  Williamson,  45  Ark.  429.  Post, 
sees.  995  a-995  c,  and  notes. 

So  in  Florida  :  Dorman  v.  Jackson- 
ville, 13  Fla.  538  (1869)  ;  s.  c.  7  Am.  Rep. 
253.  In  this  case  the  court  says  :  "  A 
declaration,  alleging  that  a  city  council, 
contriving  and  unjustly  intending  to  in- 
jure, prejudice,  and  aggrieve  the  plaintiff, 
and  to  incommode  and  annoy  him  in  the 
occupation  and  enjoyment  of  his  property, 
dug  away  his  sidewalk,  destroyed  his 
shade-trees,  and  created  a  nuisance  in 
front  of  his  premises,  shows  j^^nia  facie 
a  cause  of  action  at  common  law,  the  acts 
thus  charged  being  in  violation  of  law  ; 
and  the  declaration  is  not  demurrable,  al- 
though the  city  charter  authorizes  the 
city  to  grade  and  improve  streets."  The 
city  must  answer  such  allegations  and 
plead  its  authority,  and  show  that  the 
acts  alleged  were  within  it.     lb. 

So  in  Iowa  the  general  doctrine  of  the 
text  is  held  :  Creal  v.  Keokuk,  4  G. 
Greene,  47  (1853),  approving  Callender  t>. 
Marsh,  supra :  Cotes  v.  Davenport,  9  Iowa, 
227  (1859)  ;  Cole  v.  Muscatine,  14  Iowa, 
296  (1862)  ;  Ellis  ■».  Iowa  City,  29  Iowa, 
229  (1870)  ;  Russell  v.  Burlington,  30 
Iowa,  262  (1870)  ;  Burlington  r.  Gilbert, 
31  Iowa,  356  (1871)  ;  s.  c.  7  Am.  Rep. 
105  ;  Warren  r.  Henly,  31  Iowa,  31  (1870). 
Under  the  statute  of  that  State  lot-own- 
ers can  recover  damages  both  to  land  and 
buildings  caused  by  a  change  of  grade 
thereafter  adopted,  when  they  have  im- 
proved their  lots  with  reference  to  a  grade 
previously  established.  Dalzell  v.  Daven- 
port, 12  Iowa,  437  ;  Hempstead  v.  Des 
Moines,  52  Iowa,  303  ;  Cotes  v.  Daven- 
port, 9  Iowa,  227  (1859)  ;  Kepple  v.  Keo- 
kuk, 61  Iowa,  653,  holding  that  an  estab- 
lished grade  is  one  adopted  by  action  of 
the  city  council.  Meyer  v.  Burlington,  52 
Iowa,  560.  Where  a  city  lowered  the 
grade  of  a  street  four  and  one-half  feet, 
but  made  no  provision  as  to  an  intersect- 
ing street,  it  was  held  that  the  aUerntion  or 
change  of  the  grade  of  the  intersecting  street 
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thrown  by  the  embankment  upon  his  property,  was  held  to  render 
the  city  liable  for  the  damages  thereby  occasioned.     The  embauk- 


was  a  necessary  consequence  which  enti- 
tled an  owner  of  property  abutting  upon 
it  to  compensation  for  damages  as  allowed 
by  statute.  Conklin  v.  Keokuk,  73  Iowa, 
343  (1887).  If  in  grading  a  street  the 
city  causes  earth  to  be  deposited  ujwn  the 
adjoining  lot,  it  is  liable  for  the  damages 
thus  caused.  Hendershott  v.  Ottumwa, 
46  Iowa,  658  (1877). 

So,  in  Mississippi,  the  non-liability  of 
the  municipality  for  grading  or  changing 
grades  is  declared.  White  v.  Yazoo  City, 
27  Miss.  357. 

So,  in  Minnesota :  Lee  v.  Minneapolis, 
22  Minn.  13  (1875),  approving  Callender 
p.  Marsh ;  RadclifiTs  Ex.  v.  Brooklyn  ; 
Smith  V.  Washington,  20  How.  135,  above 
cited  ;  Karst  v.  St.  Paul,  S.  &  T.  F.  R. 
R.  Co.,  22  Minn.  118  (1875)  ;  Alden  v. 
Minneapolis,  24  Minn.  254  ;  Henderson  v. 
Minneapolis,  32  Minn.  319  ;  Genois  v.  St. 
Paul,  35  Minn.  330.  Where  a  city  is  made 
liable  by  statute  for  damage  to  abutting 
property  by  change  of  grade  of  a  street, 
the  nfjht  of  action  accrues  when  the  change 
is  legally  and  finally  determined  on  and 
fixed,  though  the  street  has  not  been 
actually  lowered  to  such  grade  ;  and  in 
such  action  the  plaintiff  may,  where  the 
ttatute  gives  an  action,  recover  as  damages 
what  it  will  cost  to  lower  his  lot  to  con- 
form to  the  new  grade,  and  to  build  a 
retaining  wall,  if  the  same  is  necessary,  to 
protect  his  lot  when  so  lowered,  from  the 
caving  in  of  an  adjacent  lot.  McCarthy 
r.  St.  Paul,  22  Minn.  527  ;  s.  P.  Campbell 
r.  Phila.,  108  Pa.  St.  300.  This  view 
seems  doubtful ;  the  change  may  never 
be  executed  ;  and  the  point  has  elsewhere 
been  otherwise  decided.  Hempstead  r. 
Des  Moines,  63  Iowa,  36  ;  Mulholland  v. 
Railroad  Co.,  60  Iowa,  740;  Brown  v.  Low- 
ell, 8  Met.  (Mass.)  172  ;  Tyson  v.  Milwau- 
kee, 50  Wis.  78  ;  Jennings  v.  Leroy,  63 
Cal.  397;  Lewis  Em.  Dom.  sees.  210,' 667, 
and  cases.  The  rule  in  Minnesota  was 
stated  to  be  that  a  municipal  corporation 
is  ' '  liable  for  damages  caused  to  private 
property  by  grading  streets,  when  a  private 
owner  of  the  soil  over  which  the  streets  are 
laid  would  be  liable  if  improving  it  for  his 
own  use,"    O'Brien  v.  St  Paul,  25  Minn. 


331;  followed  in  Dyer  v.  St.  Paul,  27 
Minn.  457  ;  and  in  Armstrong  r.  St.  Paul, 
30  Minn.  299.  The  last  two  cases  hold 
that  an  owner  may  recover  damages  from 
a  municii>ality  for  the  removal  of  the  nat- 
ural support  of  his  land,  and  that  he  can- 
not be  taxed  for  the  cost  of  a  retaining 
wall  to  support  his  land.  In  O'Brien  v. 
St.  Paul,  supra,  the  court  briefly  reviewed 
the  cases  above  cited.  It  seems  to  the 
author  that  the  legislature,  and  by  delega- 
tion, a  municipal  corporation,  has  rightful 
authority  over  streets  not  limited  by  the 
riglits  which  an  individual  owner  of  soil 
has  over  his  property  as  respects  the  rights 
of  an  adjoining  owner.  See  infra,  sees. 
991,  995a-995c 

In  California,  prior  to  the  constitn> 
tional  provision  noted  below,  it  was  held 
that  a  city  has  a  right  to  raise  the  grade  of 
a  street,  and  if  the  contractor  or  a  city 
performs  the  work  with  proper  care  and 
skill,  there  is  no  responsibility  for  any 
consequential  damage  which  may  result  to 
the  contiguous  property.  Negligence  or 
want  of  skUl  in  the  grading  of  a  street,  by 
a  contractor  under  the  city,  will  not  be 
presumed  or  inferred  from  the  mere  fact  of 
damage  ;  it  must  be  proved.  Shaw  v. 
Crocker,  42  Cal.  435  (1872).  In  1879 
California  by  cojistitutional  provision 
provided  for  compensation  for  property 
"  taken,  appropriated,  or  damaged."  Art.  L 
sec.  14.  Keardon  v.  San  Francisco,  66 
Cal.  492.     Post,  sees.  995  n-995  c. 

The  general  rule  given  in  the  text  is 
recognized  in  the  Federal  courts.  Gosz- 
lerr.  Georgetown,  6  Wheat.  593  (1821), 
cited  a7it4,  sec.  685  ;  Smith  v.  Wsshing- 
ton,  20  How.  135,  where  the  power  of  the 
city  was  "  to  open  and  keep  in  repair 
streets,"  &c. ;  Northern  Transp.  Co.  of  0.  r. 
Chicago,  99  U.  S.  635  ;  s.  p.  British  Cast 
Plate  Co.  V.  Meredith,  4  D.  &  E.  T.  R 
794 ;  Sutton  r.  Clarke,  6  Taunt.  28  ; 
Boulton  V.  Crowther,  2  B.  &  C.  703. 

In  Kentucky  the  general  doctrine  that' 
the  corporation  is  not  liable  for  conse- 
quential damages  caused  by  changing  the 
grade  of  a  street  has  been  affirmed  by  the 
Court  of  Appeals  of  that  State.  Keasy  r. 
Louisville,  4  Dana,   154  (1836),    opinion 
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ment  was  not  regarded  by  the  court  as  a  mere  elevation  of  the  grade 
of  the  street,  or  as  being  made  to  improve  the  street,  and  hence  was 


by  Robertson,  C.  J.  But  in  a  later  case  in 
that  State  the  majority  of  the  court  quali- 
fied the  doctrine,  and  assumed  a  middle 
ground,  namely,  that  if  the  improvement 
of  the  street  is  of  the  usual  character,  and 
the  incidental  damages  such  as  ordinarily 
result,  the  law  affords  no  remedy  ;  but  if 
the  imj)rovements  are  extraordinary,  and 
peculiarly  injurious,  they  can  only  be 
made  on  condition  that  the  adjoining 
ownei's  be  compensated.  This  view  makes 
the  right  to  compensation  depend  not 
upon  the  fact  of  injury,  but  the  amount, 
and  treats  the  improvement  of  the  street 
as  a  taking  of  the  property  of  the  lot- 
owner.  If  it  is  a  taking,  then,  for  any 
injurj%  he  should  be  entitled  to  compen- 
sation. Robertson,  J.,  dissented,  holding, 
in  accordance  with  the  prevailing  doctrine 
elsewhere,  that  the  city  might  change  the 
grade  as  it  should  judge  the  public  interest 
required,  taking  care  to  avoid  all  peril  or 
inconvenience  which  could  be  avoided  by 
a  proper  execution  of  the  work,  and  being 
liable  only  for  such  loss  as  might  he  oc- 
casioned by  the  wanton  and  unskilful 
mode  of  execution.  Louisville  v.  L.  Eoll- 
ing  Mill  Co.,  3  Bush,  416  (1867).  Mr. 
Lewis  says,  "  It  does  not  seem  to  us  that 
this  decision  is  either  logical  or  souTid." 
Em.  Dom.  sec.  99.  In  Newport  &  Cine. 
Br.  Co.  V.  Foote,  9  Bush,  264  (1872),  the 
prior  cases  in  that  State  are  reviewed, 
and  the  extent  of  legislative  and  munici- 
pal power  as  against  the  adjacent  lot- 
owners  detennined.  See  Kemper  v.  Louis- 
ville, 14  Bush,  87  ;  Pearson  v.  Zable,  78 
Ky.  170. 

In  Ohio  the  common-law  measure  of 
liability  of  municipal  corporations  has  been 
designedly  and  deliberately  carried  beyond 
the  limits  established  by  the  cuirent  of  de- 
cisions elsewhere.  They  are  here  held  liable 
for  consequential  injuries  which  result  from 
the  exercise  of  their  lawful  powers,  though 
these  powers  be  exercised  judiciously, 
without  malice,  and  without  illegality, 
the  court  proceeding  upon  the  ground  that 
if  an  act  (digging  drains,  as  in  Rhodes  v. 
Cleveland,  10  Ohio,  159,  or  cutting  down 
a  street,  as  in  McCombs  v.  Akron  Council, 
13  Ohio,  474  ;  s.  c.  18  Ohio,  229),  though 


legal  and  properly  executed,  be  done  for 
the  good  of  all  to  the  injury  of  an  individ- 
ual, the  injury  should,  injustice  and  good 
morals,  be  shared  by  all.  See  Goodloe  v. 
Cincinnati,  and  Smith  v.  Same,  4  Ohio, 
500,  514  (injuries  to  property  by  grading), 
and  consult  Crawford  v.  Delaware  V.,  7 
Ohio  St.  459  (1857)  ;  Scovil  v.  Geddings, 
7  Ohio,  Part  2,  page  211  ;  Hickox  v. 
Cleveland,  8  Ohio,  543,  which  last  two  ac- 
cord with  authorities  elsewhere.  In  Craw^ 
ford  i\  Delaware,  supra,  the  doctrine  is  ad- 
mitted to  be  in  "  direct  conflict  with  the 
decisions  both  in  England  and  America," 
and  was  known  to  be  so  when  decided. 
This  doctrine,  says  Bronson,  C.  J.,  4  N.  Y. 
1 95,  205,  supra,  is  not  law  ' '  beyond  the 
State  of  Ohio."  The  later  cases  seem  to 
modify  the  broad  doctrines  of  the  earliei 
ones,  and  make  the  municipal  liability 
depend  upon  circumstances.  Cincinnati 
V.  Penny,  21  Ohio  St.  499  (1871),  where 
the  prior  cases  are  reviewed  by  Mcllvaine, 
J.,  Youngstown  v.  More,  30  Ohio  St.  133 
(1876).  See  Simmons  v.  Providence.  12 
R.  I.  8.  Referring  to  the  Ohio  cases,  the 
Supreme  Court  of  Wisconsin  declared 
them  not  to  be  law,  but  observes  that  there 
is  "  much  justice  and  equity  in  the  prin- 
ciple they  adopt."  Alexander  v.  Mil- 
waukee, 16  Wis.  247,  256  (1862),  noted 
supra,  sec.  988.  Even  in  Ohio,  a  city 
which  has  constructed  with  reasonable 
and  ordinary  care  a  sewer  excavation,  by 
which  tlie  lateral  support  of  the  plaintiff's 
house  is  withdrawn  so  that  the  founda- 
tion walls  give  way,  is  not  liable  in  dam- 
ages therefor.  Cincinnati  v.  Penny,  21 
Ohio  St.  499  (1871)  ;  s.  c.  8  Am.' Rep. 
73.  In  a  later  decision  in  this  State,  it  is 
held  that  the  owner  of  a  lot  abutting  oa 
an  improved  street  of  a  city  or  village,  in 
erecting  buildings  thereon,  assumes  the 
risk  of  all  damage  which  may  result  from 
the  subsequent  grading  and  improvement 
of  the  street  by  the  municipal  authorities, 
if  made  within  the  reasonable  exercise  of 
their  power.  The  liability  of  a  munici- 
pality for  injury  to  buildings  on  abutting 
lots  exists  only  where  such  buildings  were 
erected  with  reference  to  a  grade  actually 
established,  either  by  ordinance  or  such 
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not  within  the  uses  for  which  the  street  was  dedicated  or  acquired ; 
but  was  an  appropriation  of  the  street  to  a  new  use,  for  which 
abutting  owners  are  under  the  Constitution  of  1870  entitled  to  com- 
pensation if  they  are  thereby  "  damaged."  ^ 


improvement  of  the  street  as  fairly  indi- 
cated that  the  grade  was  permanently 
fixed,  and  the  damage  resulted  from  a 
change  of  such  grade,  or,  when  the  build- 
ings, if  erected  before  a  grade  was  so  es- 
tablished, were  injured  by  the  subsequent 
establishment  of  an  unreasonable  grade. 
Whether  a  grade  be  unreasonable  or  not 
must  be  determined  -by  the  circumstances 
existing  at  the  time  the  grade  was  estab- 
lished, and  not  by  the  circumstances  ex- 
isting at  the  time  the  abutting  lots  may 
have  been  improved.  This  principle  of 
municipal  liability  applies  where  a  lot  is 
improved  in  anticij)ation  of  a  reasonable 
future  grade  which  is  afterward  estab- 
lished, and  damage  results  from  a  subse- 
quent change  in  the  grade.  Akron  v. 
Chamberlain  Co.,  34  Ohio  St.  328.  But 
can  the  courts  adjudge  a  grade  to  be  un- 
reasonable, which  the  city  council  has 
decided  to  be  reasonable  ?  We  should  say 
not.  As  to  amount  of  damages  for  appro- 
priation of  an  easement  for  lateral  support 
of  street,  see  Dodson  v.  Cincinnati,  34 
Ohio  St.  276  ;  Keating  v.  Cincinnati,  38 
Ohio  St.  141  (a  street  on  a  hillside  so  ex- 
cavated as  to  cause  a  landslide  on  a  lot 
fronting  on  another  and  higher  street). 
In  Cohen  v.  Cleveland,  43  Ohio  St.  190 
(1885),  (erecting  a  viaduct)  the  same 
court  said :  "  This  court  has,  however, 
constantly  acknowledged  that  McCombs 
V.  Akron  Council  and  cases  following  it 
are  a  departure  from  the  current  of  author- 
ities elsewhere ;  and  although  these  cases 
have  not  found  favor  with  the  judges  de- 
livering the  opinions  in  RadclifTs  Ex.  r. 
Brooklyn,  4  X.  Y.  195  ;  Hill  v.  Boston, 
122  Mass.  344  ;  Alexander  v.  Milwaukee, 
16  Wis.  247  ;  Northern  Transp.  Co.  of  O. 
V.  Chicago,  99  U.  S.  635,  we  are  entirely 
content  with  the  doctrine,  and  would  not 
change  it  if  we  could.  But  the  justice  of 
the  Ohio  nile,  the  firmness  with  which  it 
has  been  adhered  to  for  nearly  half  a  cen- 
tury, and  the  manner  in  which  it  is  recog- 
nized and  enforced  in  our  statutes,  have 
established  the  doctrine  as  a  role  of  prop- 


erty, and  it  is  now  too  late  to  enquire 
whether  McCombs  v.  Akron  Council  was 
properly  decided."  Mr.  Lewis  reviews 
the  Ohio  cases  at  length,  and  considers 
them  as  "  not  founded  upon  a  logical 
basis."     Em.  Dom.  sec.  98. 

The  learned  opinion  of  Smith,  J.,  in 
Eaton  V.  B.,  C.  &  M.  R.  K.  Co.,  51  N.  H. 
504,  529  (1872),  reviews,  criticises  and 
classifies  "the  highway  grade  cases,"  and 
distinguishes  them  from  each  other  and 
from  the  case  before  the  court  (see  note 
to  sec.  991,  infra),  and  pro}X)unds  the 
basis  on  which  the  liability  or  non-liabil- 
ity in  such  cases  should  be  made  to  de- 
pend. It  may  be  usefully  consulted. 
The  learned  judge  seems  inclined  to  favor 
views  more  liberal  than  those  taken  in 
many  of  the  cases  he  refers  to  ;  but  see,  in 
su[»port  of  his  opinion,  Pumjielly  v.  Green 
Bay  Co.,  13  Wall.  166.     Infra,  sec.  995. 

Municipal  power  to  enlarge  liability  by 
ordinance  in  respect  to  damages  caused  by 
change  of  grade,  see  Goodall  r.  Milwau- 
kee, 5  Wis.  32  (1856),  but  qiieere.  Ap- 
proved by  Paine,  J.,  Weeks  v.  Milwaukee, 
10  Wis.  242,  270.  See  Pearce  v.  Milwau- 
kee, 18  Wis.  32  ;  Goodrich  v.  Milwau- 
kee, 24  Wis.  422.  Mr.  Lewis  thinks  "  the 
justice  of  the  claim  for  compensation  in 
such  cases  [street  grade  cases]  so  plain 
that  any  public  corporation  would  un- 
doubtedly be  sustained  in  the  voluntary 
discharge  of  such  a  claim."  Em.  Dom.  sec. 
108.  We  are  unable  to  see,  however,  on 
what  legal  ground  such  a  corporation 
could  voluntarily  create  a  legal  liability. 
Damages  under  a  special  charter  held  to 
be  recoverable  for  injury  to  an  unimproved 
lot  caused  by  a  change  of  grade.  French 
V.  Milwaukee,  49  Wis.  584  ;  s.  c.  6  N.  W. 
Rep.  244  ;  Church  v.  Milwaukee,  31  Wis. 
512  ;  Stowell  v.  Milwaukee,  31  Wis.  523  ; 
Tyson  v.  Milwaukee,  50  Wis.  78.  Rem- 
edy for  injury  done  by  regrading  held  to 
lie  by  appeal,  not  by  original  action. 
Owens  V.  Milwaukee,  47  Wis.  461.  Ante, 
sees.  97,  307,  317,  685. 

1  Shawneetown  v.  Mason,  82  111.  337 
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§  991.    Same   subject.      No   Right   to   lateral   Support  of   Soil.  — 

Where  the  power  is  not  exceeded,  there  is  uo  implied  or  common- 
law  liability  to  the  adjacent  owner  for  grading  the  whole  width  of 
the  street,  and  so  close  to  his  line  as  to  cause  his  earth  or  fences  and 
improvements  to  fall,  and  the  corporation  is  not  bound  to  furnish 
supports  or  build  a  wall  to  protect  it.^  The  abutting  owner  has  as 
against  a  city  no  right  to  the  lateral  support  of  the  soil  of  the  street, 
and  can  acquire  none  from  prescription  or  lapse  of  time.^ 


(1876).  Similar  principle  under  Act  of 
Parliament.  McCarthy  v.  Met.  Board,  43 
L.  J.  0.  P.  385,  embankment  in  public 
dock  interfering  with  access  to  plaintiffs 
house. 

Pecuniary  loss  is  the  measure  of  dam- 
ages, and  hence  if  the  property  is  benefited 
as  much  as  damaged  there  can  be  no  re- 
covery. Elgin  V.  Eaton,  83  111.  535  (1876) ; 
Stone  V.  Fairbury,  P.  &  N.  R.  R.  Co.,  68 
111.  894  ;  Chicago  &  Pac.  R.  R.  Co.  v. 
Francis,  70  111.  238  ;  Page  v.  Chicago,  St. 
P.  &  M.  Ry.  Co.,  70  111.  324  ;  Shawnee- 
town  V.  Mason,  82  111.  337  ;  Rigney  v. 
Chicago  (street  viaduct),  102  111.  64  ;  Chi- 
cago V.  Taylor  (street  viaduct),  125  U.  S, 
161  (1887)  ;  Lehigh  Coal  Co.  v.  Chicago, 
(street  viaduct),  26  Fed.  Rep.  415  (1886), 
per  Dyer,  J.  Post,  sees.  995  a-995  c,  and 
notes.     Index,  tit.  Damages. 

^  Ante,  sec.  990,  and  cases  cited  ;  Tay- 
lor V.  St.  Louis,  14  Mo.  20  (1851)  ;  St. 
Louis  V.  Gurno,  12  Mo.  414  (1849)  ;  Pon- 
tiac  V.  Carter,  32  Mich.  164  ;  Rome  v. 
Omberg,  28  Ga.  46  (1859).  In  thus  hold- 
ing, Lumpkin,  J.,  who  delivers  the  opinion 
of  the  court,  remarks  :  "I  confess,  my 
convictions  are  not  so  clear  as  I  could 
wish  them  to  be."  The  same  doctrine 
was,  however,  substantially  adhered  to  in 
Roll  V.  Augusta,  34  Ga.  326.  But  see 
Dyer  v.  St.  Paul,  27  Minn.  457  ;  Arm- 
strong V.  St.  Paul,  30  Minn.  299,  referred 
to  in  note  to  last  section. 

2  Quincy  v.  Jones,  76  111.  231  (1875); 
s.  c.  20  Am.  Rep.  243  ;  s.  p.  Mitchell  v. 
Rome,  49  Ga.  19  (1873) ;  s.  c.  15  Am.  Rep. 
669  ;  Hall  v.  Bristol  (sewer  excavation  in 
street),  L.  R.  2  C.  P.  322  (1867)  ;  North- 
ern Transp.  Co.  of  0.  v.  Chicago,  99 
U.  S.  635  (1878);  s.  c.  2  Thomps.  Neg. 
692.  In  this  last  case  the  court  says  : 
"  There  was  evidence  at  the  trial  that 
during  the  progress  of  the  necessary  ex- 


cavation  of  La  Salle  Street  a  portion  of 
the  walls  of  the  plaintiffs  buildings  on 
the  lot  cracked  and  sunk.  This  was 
caused  by  the  caving  in  of  the  excavation 
in  the  street,  the  timbers  used  for  bracing 
the  sides  having  given  way.  In  reference 
to  this  testimony  the  court  instructed  the 
jury  that  if  they  were  satisfied  from  the 
evidence  that  the  sinking  of  the  wall,  or 
rather  the  cracking  of  the  wall,  was  due 
to  the  weight  of  the  wall  upon  the  selvage 
or  portion  of  the  earth  which  was  left,  and 
not  to  the  removal  of  the  material  which 
was  taken  out  of  the  street,  that  is,  from 
the  pit,  the  defendants  were  not  liable.  If 
they  were  satisfied  that  if  the  wall  had  not 
stood  upon  the  plaintiff's  lot  where  it  did, 
there  would  have  been  no  change  in  the 
level  of  the  ground  there,  but  that  the 
change  in  the  level  which  caused  the  de- 
flection of  the  wall  was  due  to  the  weight 
of  the  wall  resting  upon  the  earth  after 
the  excavation  was  made,  then  the  defend- 
ant was  not  liable  for  that.  We  think 
this  instruction  was  entirely  right.  The 
general  I'ule  maj'  be  admitted  that  every 
land-owner  has  a  right  to  have  his  land 
preserved  unbroken,  and  that  an  adjoin- 
ing owner  excavating  on  his  own  land  is 
subject  to  this  restriction,  —  that  he  must 
not  remove  the  earth  so  near  to  the  land  of 
his  neighbor  that  his  neighbor's  soil  will 
crumble  away  under  its  own  weight  and 
fall  upon  his  land.  But  this  right  of  lateral 
support  extends  only  to  the  soil  in  its  natural 
condition.  It  does  not  protect  whatever  is 
placed  upon  the  soil  increasing  the  down- 
ward and  lateral  pressure.  If  it  did  it 
would  put  it  in  the  power  of  a  lot-owner, 
by  erecting  heavy  buildings  on  his  lot,  if 
greatly  abridge  the  right  of  his  neighbor 
to  use  his  lot.  It  would  make  the  rights 
of  the  prior  occupant  greatly  superior  to 
those  of  the  latter.     Wyatt  v.  Harrison, 
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Special  Remedy.  —  Provisions  in  a  city  charter,   or  other  statute. 


3  Barn.  &  Ad.  871  ;  Lasala  v.  Holbrook, 

4  Faige,  169  ;  Washburn  on  Eaisements, 
chap.  iv.  sec.  1."    Infra,  sec.  995. 

In  Meares  v.  Wilmington  Comm'rs,  9 
Ii-ed.  L.  (N.C.)  73,  the  general  rule  stated 
in  the  text  is  recognized  in  North  Caro- 
lina, but  it  seems  to  have  been  held  that 
it  was  the  duty  of  the  authorities  "  to 
have  erected  a  substantial  wall  as  the 
excavation  proceeded,  and  thus  prevent- 
ing the  caving  in  of  the  plaintiff's  lot." 
And  the  substance  of  the  reasoning  of 
the  able  judge  {Pearson,  J.)  who  deliv- 
ered the  opinion  is,  that  it  is  implied  that 
the  corporation  will  do  the  work  properly, 
and  if  in  such  a  case  they  failed  to  take 
measures  to  protect  the  plaintiff's  lot 
(which  was  improved),  they  failed  to  do 
the  work  properly,  and  are  liable  to  an 
action  ;  but  it  seems  difficult,  judicially, 
to  sustain  this  intermediate  ground,  how- 
ever just  in  its  results.  The  foregoing 
criticism,  which  appeared  in  the  third  edi- 
tion of  this  work,  was  noticed  by  the 
Supreme  Court  of  North  Carolina,  in 
Wiight  V.  Wilmington,  92  X.  C.  156, 
where  Smith,  C.  J.,  said;  "The  test  of 
corporate  liability  in  such  cases  is  the 
manner  in  which  the  work  is  done,  and  it 
is  not  incurred  when  the  work  is  '  done  with 
ordinary  skill  and  caution,'  in  the  words 
of  the  court.  The  caving  in  of  the  walls, 
in  that  case,  was  the  direct  and  obvious 
result  of  the  removal  of  the  supporting 
soil,  the  danger  of  which  must  have  been 
foreseen  and  should  have  been  provided 
against.  There  was  clear  negligence  in 
this  indifference  to  the  plaintiff's  interest, 
and  for  this  the  corporation  was  made 
liable.  We  do  not  propose  to  depart  from 
this  ruling,  or  to  impair  the  force  of  the 
decision  as  a  precedent  to  guide  in  similar 
eases."  Implied  corporate  liability  recog- 
nized for  working  beyond  or  below  established 
grade,  or  without  any  established  grade. 
Cole  r.  Muscatine,  14  Iowa,  296,  299. 
But  this  was  not  the  main  question  in  the 
case.  Liability  asserted  where  the  city 
cut  down  deeper  than  the  legally  established 
grade.  Thomson  v.  Boonville,  61  Mo. 
282  (1876). 

Under  the  legislation  of  Imoa  {supra, 
VOL.  II.  —  37 


sec.  990,  note),  where  a  city  desires  to 
change  the  grade  of  a  street,  and  the  prop- 
erty of  any  one  who  has  built  in  accord- 
ance with  the  grade  is  damaged  by  such 
change,  there  must  be  an  appraisal  of 
damage  before  the  work  is  commenced ; 
if  this  is  not  done,  an  action  for  damage 
will  lie  against  the  city.  The  city  is  guilty 
of  an  unlawful  act,  because  the  granted 
power  is  not  exercised  in  a  lawful  manner. 
Noyes  r.  Mason  City,  53  Iowa,  418  ;  s.  c. 
5  N.  W.  Rep.  595  ;  Hempstead  v.  Des 
Moines,  63  Iowa,  36 ;  s.  c.  3  N.  W.  Rep. 
123  ;  Dore  v.  Milwaukee,  42  Wis.  18.  On 
the  general  subject,  see  Crossett  v.  Janes- 
vUle,  28  Wis.  420  (1871)  ;  Chambers  v. 
Satterlee,  40  CaL  497  (1871)  ;  Delphi  r. 
Evans,  36  Ind.  90  (1871);  Lewis  Em. 
Domain,  chap.  viii.  where  the  statutes  and 
constitutions  of  several  of  the  States  giving 
a  remedy  in  street  grade  cases  are  referred 
to  and  the  decisions  construing  and  apply- 
ing these  remedial  provisions  are  collected. 

Courts  will  not  inquire  whether  the  grade 
adopted  is  the  best  one,  or  whether  one 
causing  less  damage  would  not  equally 
have  answered  the  pnqwse  intended. 
Roberts  v.  Chicago,  26  111.  249  (1861)  ; 
Snyder  v.  Rockport,  6  Ind.  237  (1855)  ; 
Reynolds  v.  Shreveport,  13  La.  An.  426 
(1856).  And  the  reason  is,  that  the  deter- 
mination of  such  questions  has  been  com- 
mitted by  the  legislature  to  the  governing 
body  of  the  corporation,  and  not  to  the 
judicial  tribunals. 

As  to  tcantonness,  oppression,  or  malice  in 
exercising  thepoicer.  Rounds  v.  Mumford, 
2  R.  I.  154  (1852)  ;  Reynolds  v.  Shreve- 
port, supra  ;  Rndolphe  v.  New  Orleans,  1 1 
La.  An.  242  ;  Roberts  v.  Chicago,  26  111. 
249  (1861);  Philadelphia  v.  Randolph,  4 
Watts  &  S.  (Pa.)  514  (1842)  ;  supra,  sec. 
988,  note  ;  Henderson  v.  Ry.  Co.  (Court 
of  Exchequer),  24  L,  T.  R.  x.  s.  881 
(1871)  ;  infra,  sec.  995,  and  note,  in 
which  an  extract  is  given  from  the  opin- 
ion of  the  Supreme  Court  of  the  United 
States,  delivered  by  Strong,  J.,  in  Northern 
Transp.  Co.  of  0.  v.  Chicago,  99  U.  S.  635 
(1878).     Supra,  sec.  987,  note. 

Construction  of  English  Act  giving  com- 
pensation for  lands  "injuriously  affected" 
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authorizing  the  opening  and  improving  of  streets  or  the  construction 
of  works  of  a  public  nature  therein  if  these  be  within  tlie  scope  of 
the  legitimate  uses  of  streets  and  highways,  are  not  unconstitutional, 
in  the  absence  of  special  provision  to  that  effect,  because  they  omit 
to  provide  compensation  for  those  who,  although  their  property  be 
not  taken,  thereby  suffer  indirect  or  consequential  damages.  Al- 
though the  adjoining  property  may  by  such  improvement  of  the 
street  be  consequentially  injured,  still  it  is  not,  in  a  constitutional 
sense,  taken  for  public  use.^ 


by  public  works.  Becket  v.  Midland  Ey. 
Co.  (change  of  grade  impeding  access),  L, 
R.  3  C.  P.  82  (1867)  ;  Hall  v.  Bristol 
(sewer  excavation  injuring  building),  L.  R. 
2  0.  P.  322  (1867)  ;  Queen  v.  Wallesey 
L.  Bd.  of  H.  (making  sewer  and  levelling 
street),  L.  R.  4  Q.  B.  351  (1869)  ;  Queen 
V.  Vestry  of  St.  Luke,  L.  R.  6  Q.  B.  572 
(1871),  affirmed  L.  R.  7  Q.  B.  148  ;  Cale- 
donian Ry.  Co.  V.  Ogilvie,  2  Macq.  229. 

1  Callender  v.  Marsh,  1  Pick.  (Mass.) 
418,  430  (1823)  ;  Thurston  v.  Hancock, 
12  Mass.  220.  Note  doubts  in  the  dis- 
senting opinion  of  Mr.  Justice  Story;  in 
Charles  River  Bridge  v.  Warren  Bridge, 

11  Pet.  638,  and  see  note  by  Chancellor 
Kent :  2  Kent  Com.  310,  fith  ed.  But  the 
doctrine  in  the  text  was  asserted  by  the 
Court  of  Appeals,  upon  great  consideration, 
in  Radcliff's  Ex.  v.  Brooklyn,  4  N.  Y.  195, 
205  (1850). 

What  constitutes  a  talcing.  Ante,  sec. 
.587;  infra,  sees.  995,  995a-995c/  Cooley 
Const.  Lim.  541.  Legitimate  use  of  streets, 
see  chapter  on  Streets,  ante,  sec.  680  et  seq. 

Taking  of  private  property.  For  a  val- 
uable discussion  of  what  constitutes  a  "  tak- 
ing" of  private  property,  the  reader  is 
referred  to  the  case  of  Eaton  v.  B.  C.  & 
M.  R.  R.  Co.,  51  N.  H.  504  (1872)  ;  s.  c. 

12  Am.  Rep.  147.  The  opinion  of  Smith, 
J.,  in  this  case  cites  most  of  the  leading 
adjudications,  and  attempts  to  classify 
them  ;  and  the  learned  judge  evidently 
favors  a  less  rigid  view  than  is  maintained 
in  many  of  the  cases.  The  precise  point 
held  by  the  court  was  that  the  legislature 
has  no  power  to  authorize  a  railroad  cor- 
poration to  divert  the  waters  of  a  river, 
by  cutting  through,  in  the  course  of  mak- 
ing their  road-bed,  a  natural  ridge,  there- 
by causing  the  waters,  *'  sometimes  in 
floods  and  freshets,"   to   flaw    upon   the 


plaintifTs  land,  carrying  thereon  sand  and 
gravel,  without  making  provision  for  his 
compensation.  And  the  ground  of  the 
decision  is  that  such  an  injury  is  a  taking 
of  the  property  within  the  meaning  of  the 
Constitution.  51  N.  H.  504.  The  same 
view  has  received  the  full  sanction  of  the 
Supreme  Court  of  the  United  States,  which, 
after  recognizing  the  conflict  in  the  de- 
cisions of  the  State  courts,  held  that 
"  where  the  real  estate  is  actually  in- 
vaded by  superinduced  additions  of  water, 
earth,  sand,  or  other  materials,  or  by 
having  any  artificial  structure  placed  on 
it,  so  as  effectually  to  destroy  or  impair 
its  usefulness,  it  is  a  taking  within  the 
meaning  of  the  Constitution."  "  This 
proposition,"  sa3's  Mr.  Justice  Miller,  who 
delivered  the  opinion  of  the  court,  "  is  not 
in  conflict  with  the  weight  of  judicial 
authority  in  this  country,  and  certainly 
not  with  sound  principle."  Pumpelly  v. 
Green  Bay  Co.,  13  Wall.  168,  181  (1871). 
Approved.  Ashley  v.  Port  Huron,  35 
Mich.  296  (1877)  ;  s.  c.  24  Am.  Rep.  552; 
Cumberland  v.  AVillison,  50  Md.  138  ; 
Arimond  v.  Green  Bay  &  M.  Canal  Co., 
31  Wis.  816  ;  Rowe  v.  Portsmouth,  56 
N.  H.  291  ;  s.  c.  22  Am.  Rep.  464 } 
Thurston  v.  St.  Joseph,  51  Mo.  510 ;  s.  c. 
11  Am.  Rep.  463  ;  post,  sees.  1046,  1047  ; 
Elgin  V.  Eaton,  83  111.  535  (1876)  ;  s.  c. 
25  Am.  Rep.  412  ;  Rigney  v.  Chicago,  102 
111.  64  (constructing  a  viaduct  so  as  to 
deprive  plaintiff  of  access  to  his  house  ex- 
cept by  means  of  stairs)  ;  Chicago  v.  Tay- 
lor, 125  U.  S.  161  (1887);  infra,  sees. 
995,  note,  995  rt-995  c,  and  notes.  This 
subject  was  thoroughly  considered  by  the 
Court  of  Appeals  of  New  York  in  Storv  u. 
N.  Y.  Kiev.  R.  R.  Co.,  90  N.  Y.  122,  "the 
principles  of  which  were  restated  and 
adhered  to  in  Lahr  v.  Metrop.  Elev.  Ry. 
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§  993.  Change  of  Grade  ;  Special  Remedy  exclusive.  —  If,  in  such 
cases,  the  statute  provides  a  specific  remedy,  or  a  remedy  other  than 
an  ordinary  civil  action,  that  remedy  alone  can  be  pursued.^  Ac- 
cordingly, where  a  municipal  charter  provided  that  whenever  the 
common  council  should  change  the  grade  of  a  street^  "  tliey  should 
make  compensation  to  the  ovmers  of  property  for  actual  damages 
thereby  caused"  and  provide  for  such  payment  by  an  assessment 
upon  all  real  estate  hen^fited,  and  an  action  was  brought  against  the 
city  by  an  individual  injured  by  a  change  in  the  grade  of  a  street, 
alleging  as  a  breach  of  duty  that  the  city  would  not  pay,  or  provide 
for  the  payment  of,  the  damages,  it  was  held  that  he  could  not  re- 
cover, because  the  effect  of  a  recovery  would  be  to  throw  the  burden 
upon  the  whole  city,  when  the  law  imposed  it  on  those  locally  ben- 


Co.,  104  N.  Y.  268.  In  these  cases  the 
court  inter  alia  held  that  the  erection  of 
an  elevated  railroad,  the  use  of  which  is 
intended  to  he  permanent  in  a  public  street, 
and  upon  which  cars  are  propelled  by 
steam  engines,  generating  gas,  steam,  and 
smoke,  and  distributing  in  the  air  cinders, 
dust,  ashes,  and  other  noxious  and  dele- 
terious substances,  and  interrupting  the 
free  passage  of  light  and  air  to  and  from 
adjoining  premises,  constitutes  a  taking  of 
the  easement  of  the  abutting  owner  in  the 
street,  and  its  appropriation  by  the  rail- 
road corporation,  thereby  rendering  it 
liable  to  the  abutters  for  damages  occa- 
sioned by  such  taking.  See  ante,  chap, 
xviii.,  on  Streets,  where  this  subject  is 
considered  at  length. 

Party  owning  a  house  in  which  he  car- 
ries on  an  inn  is  not  entitled  to  be  com- 
pensated for  the  indirect  injury  to  his 
trade  resulting  from  the  diversion  of 
traffic  caused  by  an  unauthorized  act  of 
lowering  the  roadway,  but  only  for  direct 
structural  injury  occasioned"  by  the  unau- 
thorized interference  with  his  cellar.  Bigg 
r.  London,  L.  R.  15  Eq.  376  ;  but  see 
Eicket  V.  Metrop.  Ry.  Co.,  L.  R.  2  H. 
L.  175  ;  Duke  of  Buccleuch  v.  Metrop. 
Bd.  of  Works,  L.  R.  5  H.  L.  C.  418 ; 
Beckett  v.  Midland  Ry.  Co.,  L.  R.  3  C.  P. 
82  ;  McCarthy  v.  Metrop.  Bd.  of  Works, 
L.  R.  7  C.  P.  508  ;  s.  c.  L.  R.  8  C.  P. 
191.  See  further  on  this  subject  chapter 
on  Streets,  ante.  Construction  of  con- 
stitutional provision  in  Illinois  and  in 
other  States  that  "  private  property  shall 


not  be  taken  or  damaged,  for  public  use, 
without  compensation."  Supra,  sec.  990, 
note  ;  infra,  sec.  995,  note,  995  a-995  c, 
and  notes,  998. 

1  Heiser  v.  New  York,  104  N.  Y.  68 
(1887)  ;    Hovey   i;.    Mayo,   43    Me.    322 
(1857)  ;   Ernst  v.  Kunkle,  5  Ohio  St.  520 
(1856)  ;   Andover  v.  Gould,  6  Mass.  40 
Boston   I'.    Shaw,    1    Met.    (Mass.)    130 
Cole  V.  Muscatine,  14   Iowa,  296  (1862) 
Dorman  r.  Jacksonville,  13   Fla.   50,  538 
(1871)  ;   supra,  sec.  958.     Ante,  sec.  990, 
note;   infra,  sees.  993,  994. 

Construction  of  special  statutes.  Cole  v. 
Muscatine  (remedy  in  Commissioners' 
Court),  14  Iowa,  296  (1862)  ;  Dalzell  v. 
Davenport,  (mode  of  estimating  and  proof 
of  damages),  12  Iowa,  437  ;  Crossett  r. 
Janesville  (requiring  recommendation  of 
property  owners),  28  Wis.  434  (1871)  ; 
Freeland  v.  Muscatine,  9  Iowa,  461. 
Since  the  decision  in  Callender  v.  Marsh, 
supra,  the  law  as  there  held  has  as  above 
stated  been  changed  by  statute,  and  a 
specific  remedy  provided  for  such  an  in- 
jury. Ante,  sec.  990,  note.  Femald  v. 
Boston,  12  Cush.  (Mass.)  574.  This  rem- 
edy excludes  a  civil  action  for  all  dam- 
ages n^ccssarihj  occasioned.  Flagg  v. 
Worcester,  13  Gray,  601  (1859)  ;  lb.  193; 
6  Gray,  544  ;  Benjamin  v.  Wheeler,  8. 
Gray,  409,  413.  Statute  giving  damage 
caused  by  change  of  grade  held  to  extend 
to  property  outside  of  the  city  limits,  as 
well  as  to  that  within  the  city.  Colum- 
bus r.  Hydr.  Woollen  Mills  Co.,  33  Ind. 
435  (1870). 
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efited.  The  court  regarded  the  case  as  one  where  the  law  creating 
the  liability  had  provided  a  special  mode  of  obtaining  payment  from 
a  particular  fund,  and  where  the  plaintiff's  remedy  was  not  by  a  suit 
for  damages,  but  by  mandarnus  to  compel  the  council  to  make  the 
assessment  and  collection ;  and  the  judgment  of  the  court  was,  we 
think,  correct.^ 

§  994.  Same  subject.  Remedy  of  Abutter  by  Injunction.  —  When, 
however,  the  charter  provides  that  the  established  grade  of  a  street 
"  shall  not  be  changed  until  the  damages  have  been  assessed  and 
tendered  to  the  property  owners  before  any  such  change  shall  be 
made,"  this  is  imperative,  and  the  city  may  be  enjoined  by  the  abut- 
ter from  entering  on  the  work  of  changing  the  surface  of  the  street, 
in  conformity  with  the  altered  grade,  until  his  damages  have  been 
Jirst  ascertained  and  tendered.^ 

§  995.  Same  subject.  Judgment  of  the  Supreme  Court  of  the 
United  States.  —  The  principles  stated  in  the  preceding  sections, 
viz.,  that  a  city  is  not  liable  at  common  law  for  consequential  dam- 
ages caused  by  an  authorized  change  in  the  grade  of  a  public  street, 
and  that  such  a  change,  where  private  property  is  not  actually  en- 
croached upon,  though  it  may  be  injured  in  its  use,  is  not  a  "  tak- 
ing "  of  property  within  the  constitutional  provision  that  private 
property  shall  not  be  "  taken  "  for  public  use  without  compensation, 
have  been  recognized  and  applied  in  a  judgment  of  the  Supreme 
Court  of  the  United  States,  in  a  case  in  which  it  was  sought  by 
the  owner  of  property  bounded  on  one  side  by  the  Chicago  Eiver 
and  on  another  by  a  street,  to  recover  of  the  city  damages  for 
special  injuries  to  such  property,  sustained  in  consequence  of  the 
action  of  the  city  authorities  in  constructing  under  express  legisla- 
tive authority  a  tunnel  or  passage-way  within  the  limits  of  the 
street,  under  the  river  where  it  intersected  the  street.  The  only 
constitutional  provision  then  in  force  bearing  on  the  question  was 

1  Reock  V.  Newark,  33  N.  J.  L.  129  ante,  sees.  482,  831,  note  ;  supra,  sec.  980, 
(1868).  Nor  would  a  suit  for  damages  lie  note  ;  sec.  989,  note, 
for  the  omission  of  the  common  council  2  Hurford  v.  Omaha,  4Neb.  336  (1876). 
to  make,  or  cause  the  assessment  to  be  Grade  ouglit,  primarily,  to  be  proved  by 
made,  the  remedy  being  by  mandamus,  the  record  and  files ;  if  these  are  lost, 
lb.  ;  see,  also,  Heiser  v.  New  York,  104  then  bj--  secondary  evidence  ;  but  it  can* 
N.  Y.  68.  In  Illinois  it  is  held  that  a  not  be  established  by  admissions  of  muni- 
city  is  liable  if  it  fails  to  have  the  dam-  cipal  officers  that  such  a  grade  had  been 
ages  assessed.  Elgin  v.  Eaton,  83  111.  537  ;  made.  Nebraska  City  v.  Lampkin,  6  Neb. 
Clayburgh  v.  Chicago,  25  111.  535.  So  in  27  (1877).  Remedy  by  injunction,  see 
Indiana.  Lafayette  v.  Wortman,  107  Ind.  Index,  tit.  Equity,  Injunction;  ii^fra,  sec 
404  (1886),  notied,  sec.  990  supra,  note;  995a,  note. 
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the  iisual  one  that  private  property  shall  not  be  "  taken  "  for  public 
use  without  compensation.  The  complaint  of  the  lot-owner  was 
that,  by  reason  of  the  operations  of  the  city,  he  was  deprived  of 
access  to  his  premises  on  the  side  of  the  river,  caused  by  a  coffer- 
dam (which  was,  however,  necessary  to  enable  the  city  to  construct 
the  tunnel),  and  by  obstructions  in  the  street  resulting  from  the 
work.  Neither  the  coffer-dam  nor  the  obstructions  in  the  street 
were  continued  longer  than  was  necessary.  A  recovery  was  sought 
on  the  ground  that  the  erection  of  the  coffer-dam  and  the  necessary 
excavations  in  the  street  constituted  a  public  nuisance,  causing 
special  damages  beyond  those  suffered  by  the  public  at  large.  .  But 
the  Supreme  Court,  on  the  principle  that  a  nuisance  cannot  be 
predicated  of  that  which  the  law  authorizes,  and  that  the  city  was 
the  agent  of  the  State  in  performing  a  public  duty  authorized  by 
statute,  held  that  there  was  no  implied  or  common-law  liability  even 
for  such  special  damages,  since  it  did  not  appear  that  the  power 
granted  to  the  city  had  been  exceeded,  or  that  the  owner's  lot  had 
been  trespassed  on,  or  that  any  wanton  or  negligent  injury  had  been 
inflicted.  Under  such  circumstances,  it  was  regarded  as  settled  on 
the  soundest  of  legal  reasons,  that  there  is  no  right  to  compensation 
for  consequential  injuries  caused  by  authorized  erections  or  public 
works,  imless  such  right  is  given  by  constitutional  provision  or 
legislative  enactment,  and  that  it  was  immaterial  whether  the  fee  of 
the  street  was  in  the  State,  or  in  the  city,  or  in  the  abutter.^ 

1  Northern  Transp.  Co.  of  0.  v.  Chi-  Marsh,  1  Pick.  (Mass.)  417,  as  well  as  by 

cago,  99  U.  S.   635  (1878) ;  reprinted  2  the    courts    of    numerous    other    States. 

Thomps.Neg.  692;  annotated, /6.  743, 747.  \_Ante,   sec.    990,    and  note.]     It  was  as- 

In  giving  the  judgment  of  the  court  in  this  serted  in  Smith  r.  Washington  Corp.,  20 

case,  Mr.  Justice  Strong  observed  :    "It  is  How.    135,    in    this    court  ;    and  it   has 

undeniable  that  in  making  the  improvement  been  held  by  the  Supreme  Court  of  Illi- 

of  which  the  plaintiffs  complain  the  dty  nois.     The  decisions  in  Ohio,  so  far  as  we 

was  the  agent  of  the  State,  and  performing  know,  are  the  solitary  exceptions.      The 

a  public  duty  imposed  upon  it  by  the  legisla-  doctrine,  however  it  may  at  times  appear 

ture  ;   and  that  persons  appointed  or  au-  to  be  at  variance  with  natural  justice,  rests 

thorized  by  law  to  make  or  improve  a  upon  the  soundest  legal  reason.    The  State 

highway  are  not  answerable  for  consequen-  holds  its  highways  in  tntstfor  the  public. 

tial  damages,  if  they  act  within  their  juris-  Improvements  made  by  its  direction  or  by 

diction  and  with  care  and  skill,  is  a  doc-  its  authority  are  its  acts,  and  the  ultimate 

trine  almost   universally   accepted,    alike  responsibility  of  course  should  rest  upon  it. 

in   England  and  in  this  country.     It  was  But  it  is  the  prerogative  of  the  State  to  be 

asserted   unqualifiedly  in    British   Plate-  exempt  from   coercion  by  suit,    except   by. 

glass  M.  Co.  V.  Meredith,  4  D.  &  E.  T.  R.  its  own  consent.     This  prerogative  would 

794  ;  in  Sutton  v.  Clarke,  6  Taunton,  29,  amount  to  nothing  if  it  does  not  protect  the 

and  in  Boulton  r.  Crowther,  2  Bam.  &  C.  agents  for  improving  highways  which  the 

703.     It  was  asserted  in  Green  v.  Reading  State  is  compelled  to  employ.     The  remedy, 

Bor.,  9   "Watts  (Pa.),    384;  O'Connor  r.  therefore,  for  a  consequential  injury  result- 

Pittsburg,  18  Pa.  St.  187  ;  in  Callender  v.  ing  from  the  State's   action    through    it 
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agents,  if  there  be  any,  must  be  that,  and 

that  only,  which  the  legislature  shall  give. 
It  does  not  exist  at  common  law.  The 
decisions  to  whicli  we  have  referred  were 
made  in  view  of  Magna  Charta,  and  the 
restriction  to  be  found  in  the  Constitution 
of  every  State  that  private  property  shall 
not  be  taken  for  public  use  without  just 
compensation  being  made.  But  acts  done 
in  the  proper  exercise  of  governmental 
powersj  and  not  directly  encroaching  up- 
on private  property,  though  their  conse- 
quences may  impair  its  use,  are  univer- 
sally held  not  to  be  'a  taking '  within  the 
meaning  of  the  constitutional  provision. 
They  do  not  entitle  the  owner  of  such 
property  to  compensation  from  the  State 
or  its  agents,  or  give  him  any  right  of 
action.  This  is  supported  by  an  immense 
weight  of  authority.  Cooley  on  Constitu- 
tional Limitations,  page  542,  and  notes. 
The  extremest  qualification  of  the  doc- 
trine is  to  be  found,  perhaps,  in  Pumpelly 
V.  Green  Bay  Co.,  13  Wall.  166,  180,  and 
in  Eaton  v.  Boston  C.  &  M.  R.  R.  Co., 
51  N.  H.  504  ;  [supra,  sec.  991,  note]. 
In  those  cases  it  was  held  that  perma- 
nent flooding  of  private  property  may  be 
regarded  as  a  '  taking. '  In  those  cases 
there  was  a  physical  invasion  of  the  real 
estate  of  the  private  owner,  and  a  practi- 
cal ouster  of  his  possession.  But  in  the 
present  case  there  was  no  such  invasion. 
No  entry  was  made  upon  the  plaintifTs 
lot.  All  that  was  done  was  to  render  for 
a  time  its  use  more  inconvenient.  The 
present  Constitution  of  Illinois  [see  infra, 
sec.  995  c,  and  note]  took  effect  [on  the 
8th  day  of  August,  1870]  after  the  work 
of  constructing  the  tunnel  had  been  sub- 
stantially completed.  It  ordains  that 
private  property  shall  not  be  '  taken  or 
damaged '  for  public  use  without  just 
compensation.  This  is  an  extension  of 
the  common  provision  for  the  protection 
of  private  property.  [Ante,  sec.  990, 
note.  Post,  sees.  995  n^-995  c]  But  it 
has  no  application  to  this  case,  as  was 
decided  by  the  Supreme  Court  of  the 
the  State  in  the  case  of  Chicago  v.  Rum- 
sey,  87  111.  348  ;  s.  c.  10  Chicago  Legal 
News,  333.     That  case  also  decides  that 


the  city  is  not  liable  for  consequential 
damages  resulting  from  an  improvement 
made  in  the  street,  the  fee  of  which  is  iu 
the  city,  provided  the  improvement  had  the 
sanction  of  the  legislature.  [As  to  mate- 
riality of  fee  being  in  city,  see  ante,  chap, 
xviii.]  It  also  decides  that  La  Salle  Street 
is  such  a  street,  and  declares  that  a  recov- 
ery of  such  damages  by  an  adjacent  lot- 
holder  has  been  denied  by  the  settled  law 
of  the  State  up  to  the  adoption  ol  the 
present  Constitution."  See  Elgin  v,  Eaton, 
83  111.  535  (1876)  ;  s.  c.  25  Am.  Rep. 
412  ;  Pekin  v.  Brereton,  67  111.  477  ; 
Shawneetowu  v.  Mason,  82  111.  337  ;  Peo- 
ple V.  McRoberts,  62  111.  38  ;  Chicago  & 
Pac.  R.  R.  Co.  V.  Francis,  70  111.  238  ; 
Putnam  v.  Douglas  County,  6  Oreg.  328  ; 
Hornstein  v.  Atlantic  &  Gt.  W.  R.  R.  Co., 
51  Pa.  St.  87.  [Ante,  sec.  990  and  notes. 
Post,  sees.  995  a-995  c]  "  We  have 
examined,"  continues  Strong,  J.,  "the 
decisions  of  the  courts  of  Illinois,  and 
others  to  which  we  have  been  referred 
by  tl'.e  plaintiffs  in  error,  but  in  none 
of  them  was  it  decided  that  a  riparian 
owner  on  a  navigable  stream,  or  that 
an  adjoiner  on  a  public  highway,  can 
maintain  a  suit  at  common  law  against 
public  agents  to  recover  consequential 
damages,  resulting  from  obstructing  a 
stream  or  highway  in  pursuance  of  legisla- 
tive authority,  unless  that  authority  has 
been  transcended,  or  unless  there  was  a 
wanton  injury  inflicted,  or  carelessness, 
negligence,  or  want  of  skill  in  causing  the 
obstruction.  Very  many  of  the  decisions 
relied  upon  were  cases  in  which  it  ap- 
peared that  the  acts  complained  of  as 
having  wrought  injurious  consequences 
were  done  by  private  individuals,  for  their 
own  benefit  and  without  sufficient  legisla- 
tive authority.  The  distinction  between 
cases  of  that  kind  and  such  as  the  pres- 
ent is  very  obvious.  It  was  well  stated  by 
Gibbs,  C.  J.,  in  Sutton  v.  Clarke,  6  Taun- 
ton, 29,  which,  as  we  have  seen,  was  de« 
cided  on  the  ground  that  the  defendant 
was  acting  under  the  authority  of  an  act 
of  Parliament,  deriving  no  advantage  to 
himself  personally,  and  acting  to  the  best 
of  his  skill  and  within  the  scope  of  his 
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of  the  more  recent  State  Constitutions  have  as  we  have  seen, 
ordained  that  "  private  property  shall  not  be  taken  or  damaged  for 
public  use  without  compensation."  ^  This  extension  of  the  usual  con- 
stitutional provision  by  the  introduction  of  the  word  "  damaged  "  was 
first  adopted  in  1870  in  the  Constitution  of  that  year  of  the  State  of 
Illinois,  Undoubtedly  this  word  effects  a  very  important  change  in 
the  law,  the  exact  scope  of  which  remains  yet  to  be  definitely  as- 
certained and  limited  by  the  courts.  After  much  uncertainty  and 
oscillation  in  the  State  of  Illinois,  it  has  at  length  been  deliberately 
determined  that  this  constitutional  provision  requires  compensation 
to  be  made  not  only  where  property  is  actually  invaded,  but  also 
where  it  appears  that  there  has  been  a  physical  disturbance  of  a 
right,  either  public  or  private,  which  the  property  owner  enjoys  in 
connection  with  his  property  and  which  gives  to  it  an  additional 
value,  and  that  by  reason  of  such  disturbance  he  has  sustained 
damage  with  respect  to  his  property  in  excess  of  that  sustained  by 
the  public  generally.^  The  interpretation  was  approved  by  the 
Supi-eme  Comt  of  the  United  States,  in  a  case  that  came  from  that 
State.3 

What  effect  has  the  introduction  of  the  word  " damaged^^  into  the 
organic  law  on  the  liability  of  a  municipal  corporation  for  conse- 
quential damages  caused  by  bringing  a  street  to  an  established  grade 
line,  or  by  changing  the  established  grade  of  a  street  ?     In  answer- 

aathoritr,  and  so  was  not  liable  for  con-  the  corpus  of  his  lot  was  not  invaded, 

sequential   damages.        'ThiB  case,'   said  Rigney  r.  Chicago,  supra,  is  .the  leading 

the  chief  jastice,  'is  totally  unlike  that  case  in  Illinois  construing  the  constitu- 

of  the  individual  who  for  his  own  benefit  tional    provision    imposing    liability    for 

makes  an  improvement  on  his  own  land  property  damaged  for   public  use.      See 

according  to  his  best  skill  and  diligence,  Chicago  r.  Union  Big.  Assoc.,  102  111.  379, 

not  foreseeing  it  will  produce  injury  to  distinguished  from  Rigney  v.  Chicago,  and 

his  neighbor  ;  if  he  thereby,  though  un-  holding  that  the  city  could  not  be  enjoined 

wittingly,  injure  his  neighbor  he  is  liable,  by  the  owner  of  lots  distant  three  and 

The  resemblance  fails  in  this  most  impor-  one-half  blocks,  from  vacating  and  clos- 

tant  point,  —  that  his  act  is  not  done  for  ing  up  a  street  under  legislative  authority, 

a  public  pnrjxjse,  but  for  private  emolu-  and  permitting  it  to  be  occupied  by  the 

ment.    Here  the  defendant  is  not  a  volun-  Board  of  Trade  with  its  building.     Infra, 

teer ;  he  executes  a  duty  imposed  upon  sec.  995  c,  and  note. 

him  by  the  l^;islature,  which  he  is  bound         ^  Ante,  sec  990,  note.     ArUe,  chapter 

to  execute.' "    The  case  of  The  Transpor-  on  Eminent  Domain,   sees.  587  a-587  d, 

tation  Co.  f.  Chicago  is  distinguished  in  618,  note. 

Chicago  r.  Taylor  (construction  by  city  of         '  Rigney  r.   Chicago    (street    viaduct 

a  street  viaduct),  125  U.  S.  161  (1887),  case),  102  IlL   64,  which  is  the  leading 

a  case  from  Illinois  which  arose  under  case  in  that  State  on  this  subject,  modify- 

the  Constitution  of  1870,  which  approves  ing  and  explaining  the  previous  decisions. 

Rigney  r.  Chicago  (Street  Viaduct  Case),  See,  also,  Spencer  v.  R.   R.  Co.,  23  W. 

102  111.  6i.     In  both  of  these  cases  the  Ya.  406  (1884). 

city  was  held  liable  under  that  Constitu-  •  Chicago    r.    Taylor    (street    viaduct 

tion  to  the  abutter,  for  damages,  although  case),  125  U.  S.  161  (1887). 
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ing  tins  question,  it  must  be  borne  in  mind  that  streets  are  essen- 
tially public  in  their  nature,  and  as  such  are  under  the  paramount 
control  of  the  legislature,  which,  subject  to  the  property  rights  of 
the  abutting  owners,  has,  except  as  specially  limited  by  the  Consti- 
tution, plenary  power  over  them  and  their  uses  for  all  legitimate 
street  purposes.^  Power  to  graduate  and  improve  streets  so  as  to 
make  them  safe  and  convenient  for  public  use  unquestionably  exists 
in  the  legislature,  and  is  almost  universally  conferred  by  it  upon  the 
municipal  or  local  authorities,  to  be  used  according  to  their  judg- 
ment. This  is  a  continuing  power  not  exhausted  by  its  first  exer- 
cise.2  When,  under  such  legislation,  an  owner  dedicates  witliout 
restriction  land  for  a  public  street,  he  must  be  taken  to  consent, 
for  the  reasons  stated  in  a  previous  section,  that  the  public  author- 
ities may  determine  grades,  and  possibly  what  future  changes  in 
grades  may  be  necessary  or  desirable  for  the  public  convenience.*^ 
He  must  contemplate  that  hills  within  the  limits  of  the  street  will 
be  reduced  from  the  natural  surface,  making  a  cut ;  that  ravines  and 
low  places  therein  will  be  filled  up  to  the  ordained  grade  or  level, 
leaving  an  embankment  in  front  of  the  abutting  property.  The 
right  to  make  such  improvement  of  the  street  for  street  purposes 
would  seem  to  be  embraced  in  his  grant  or  dedication  to  the  public. 
If  lands  for  a  street  are  unconditionally  acquired  by  eminent  do- 
main, the  right  thus  to  graduate  and  improve  the  street  for  street 
uses  proper  is  included  in  the  compensation  awarded.  In  view  of 
these  considerations,  it  seems  to  us  clear  that  for  the  original  estab- 
lishment of  a  grade  line  and  the  reduction  of  the  natural  surface  of 
the  street  for  street  purposes  to  such  line,  there  is  no  legal  right 
or  even  natural  equity  in  the  dedicator  or  his  assignee  to  com- 
pensation. That  there  is  no  implied  or  common-law  liability  on 
the  part  of  a  municipality  to  make  compensation  in  such  cases 
is  everywhere  admitted  and  adjudged ;  and  in  our  examinations  we 
have  found  no  remedial  statute  expressly  limited  to  city  streets, 
creating  a  liability  in  favor  of  the  abutting  owner  for  damages 
caused  by  bringing  the  street  down  to  a  grade  line  for  the  first  time 
established. 

§  995  b.  Same  subject.  —  But  where  a  grade  has  been  officially 
established,  and  particularly  where  improvements  have  been  there- 
after made  according  to  such  established  grade,  and  it  is  afterwards 
changed  to  the  injur}'^  of  the  abutting  owners,  there  is  a  strong 
natural  equity  in  their  favor  for  compensation.      This  is   mani- 

1  Ante,  sees,  656,  683.  *  Ante,  sees.  685,  686.  *  Ante,  sec.  989. 


§  995  h  *         LIABILITY :     STREET  GRADE   CASES.  1237 

fested  by  the  frequency  of  statutes  creating  liability  for  dam- 
ages caused  to  property,  and  especially  to  improved  property,  by  a 
change  of  an  established  grade.^  For  the  reasons  above  suggested, 
it  seems  to  us  that,  on  principle,  the  mere  provision  of  the  Constitu- 
tion imposing  a  liability  for  property  damaged  for  public  use  does 
not  create  a  liability  on  the  part  of  the  municipality  for  reducing 
the  natural  surface  of  the  street,  in  the  course  of  its  normal  and  ordi- 
nary improvement  for  street  purposes  proper,  to  a  grade  line  for  the 
first  time  established.  If  there  are  cases  to  the  contrary  we  doubt 
whether  they  were  weU  considered  and  think  that  they  are  not  well 
decided.  Admitting  that  under  the  amended  constitutional  provision 
under  consideration  a  municipality  may  be  required  to  make  compen- 
sation, not  ordy  in  cases  where  there  is  an  actual  physical  invasion 
of  the  adjoining  property,  but  also  a  physical  disturbance  of  a  right 
or  easement  connected  therewith,  such  as  the  easement  of  access,  or 
of  light  and  air,  which  causes  a  special  damage  over  and  above  that 
which  is  sustained  by  the  public  generally,  still  such  rights  and  ease- 
ments of  the  abutting  owner  or  the  right  to  the  support  of  his  soil,  is,  in 
the  case  under  consideration,  subject,  by  the  very  terms  and  conditions 
of  the  dedication  or  acquisition  of  the  street,  to  the  right  of  the  public 
to  bring  it  down  for  street  purposes  proper  to  such  grade  line  as  the 
public  authorities  shall  first  adopt.  Although  sensible  of  the  appar- 
ent difi&culty  of  defining  the  grounds  for  the  distinction,  it  seems  to 
us,  where  a  grade  line  has  been  officially  established  and  where  prop- 
erty has  been  improved  on  the  faith  of  it  (which  is,  of  course,  done 
on  the  assumption  that  the  grade  is  permanent,  although  the  power 
to  change  it  for  the  public  good  exists),  that  such  a  case  rests  upon 
so  strong  a  basis  of  natural  justice  as  to  bring  it  within  the  purpose 
of  the  constitutional  provision  in  question,  which  was  to  prevent  the 
unequal  sacrifice  for  the  public  good  which  in  such  cases  the  abut- 
ting owner  was,  by  the  established  course  of  decisions,  required  to 
make,  since  such  decisions  in  many  of  the  States  limited  his  right  to 
compensation  to  cases  where  there  was  a  trespass  upon  or  physical 
injury  to  the  corpus  of  his  property.  The  decisions  under  the 
amended  constitutional  provision  upon  the  exact  point,  as  to  its 
effect  on  street  grade  cases,  are  not  as  yet  very  numerous,  but  some 
of  those  referred  to  in  the  note  to  the  next  section  appear  to  give  to 
this  provision  a  scope  greater  than  the  one  here  suggested.  Part  of 
the  decisions  cited  rest,  however,  in  whole  or  in  part  upon  statutes  J 
and  hence  a  critical  examination  of  the  legislation  and  of  the 
opinions  in  the  cases  is  necessary  to  ascertain  the  exact  force, 
value,  and  effect  of  any  given  judicial  judgment. 

^  Ante,  sec.  990,  note,  where  many  of  these  statutes  are  referred  to. 
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§  995  c.  Same  subject.  Change  of  Grade  for  other  than  Street 
Purposes.  —  Where,  however,  the  estahlishment  or  change  of  the 
grade  is  made,  not  for  ordinary  and  usual  street  purposes,  but  lor 
the  use  and  couvenience  of  railway  or  other  private  companies,  or 
even  by  the  municipality  for  other  than  ordinary  and  usual  street 
uses,  and  damages  are  thereby  caused  to  the  abutter,  the  decisions 
hold  with  scarcely  any  dissent,  and  we  think  properly,  that  the 
constitutional  provision  under  consideration  is  applicable,  and  im- 
poses or  declares  a  liability  therefor.  Thus,  if  a  city  should,  for  the 
public  benefit,  put  the  street  to  an  unusual  use,  as,  for  example, 
a  high  viaduct  constructed  by  the  city,  thereby  specially  injuring  the 
abutting  owner's  access  or  his  light  or  air,  such  a  case  rightly  falls 
within  the  remedial  purpose  of  the  constitutional  amendment.  In 
view  of  the  wide-reaching  and  as  yet  somewhat  undefined  limits  of 
the  operation  of  the  constitutional  provisions  in  question,  we  have 
given  the  text  thereof  in  the  note,  and  have  illustrated  the  subject 
by  a  very  full  reference  to  the  decisions  thereon  in  the  several 
States.  We  only  add,  that  unless  the  broad  language  of  these  pro- 
visions is  carefully  applied  and  limited  to  reach  the  evil  in  which 
the  provisions  themselves  had  their  origin,  they  are  capable  of  work- 
ing mischiefs  as  great  as  those  which  they  will  remove  or  cure.^ 

^  Alabama.  —  Constitution,  art.  xiv.  face,  or  to  the  mode  of  original  construc- 
sec.  7,  "  Municipal  and  other  corporations  tion,  as  then  deemed  sufficient  to  a  safe 
and  individuals  invested  with  the  privilege  and  convenient  way.  A  material  change, 
of  taking  private  property  for  public  use,  operating  injury  to  adjoining  premises, 
shall  make  just  compensation  for  the  prop-  occasioned  by  a  contingency  which  could 
erty  taken,  injured,  or  destroyed  by  the  not  have  been  reasonably  and  fairly  fore- 
construction  or  enlargement  of  its  works,  seen,  or  made  merely  because  the  corjto- 
highways,  or  improvements,  which  com-  rate  authorities  may  judge  that  the  public 
pensation  shall  be  paid  before  such  taking,  convenience  would  be  increased  thereby, 
injury,  or  destruction."  [Same  as  Penu-  or  the  general  appearance  of  the  street  im- 
sylvania  (noted  m/ra),  except  the  omission  proved,  is  a  new  description  of  injury  in 
of  the  words  "  or  secured  "  after  the  word  the  enlarged  sense  of  the  Constitution, 
"paid."]  In  Montgomery  City  Council  iJ.  which  casts  on  the  property  owner  an 
Townsend  (street  grade  case),  80  Ala.  489  additional  burden  entitling  him  to  com- 
(1886),  the  municipal  authorities  had  dam-  pensation.  Injuries  by  the  construction 
aged  plaintiffs  property  by  cutting  down  of  a  highway,  as  provided  for  in  the  Con- 
tlie  sidewalk  contiguous  thereto.  FlaintiiTs  stitution,  include  those  injuries  produced 
lot  was  thus  left  twenty  feet  above  the  by  alterations,  which  could  not  have  been 
street.  It  was  held  that  the  question  naturally  and  reasonably  anticipated,  and 
ought  to  have  been  submitted  to  the  jury  damages  for  which  could  not  have  been 
whether  the  evidence  showed  a  "construe-  legally  awarded  in  the  preliminary  assess- 
tion  or  enlargement  "  of  the  highway  ment,  if  the  land  is  condemned,  or  if  dedi- 
■within  the  meaning  of  the  Constitution,  cated,  which  the  owner  would  not  be 
The  court  said:  "The  Constitution  re-  estopped  to  claim.  This  construction 
quires  compensation  to  be  made  for  the  effectuates  the  cardinal  purposes  of  the 
extraordinary  changes  which  may  not  be  Constitution,  —  the  protection  of  private 
due  to  the  natural  formation  of  the  sur-  property,  and  the  equal  distribution  of 
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the  public  burdens,  —  avoids  double  com- 
pensation, and  is  applicable  alike  to  all 
corporations,  municipal  and  otlier,  and  in- 
dividuals invested  with  the  privilege  of 
taking  private  property  for  public  use." 
This  case  was  remanded  for  a  new  trial. 
On  the  second  appeal  (City  of  Montgomery 
City  Council  v.  Townsend,  84  Ala.  478 
(1887),  these  principles  were  adhered  to  ; 
and  the  rule  as  to  measure  of  damages  laid 
down  in  Pa.  K.  R.  Co.  v.  Marchant,  119 
Pa.  St.  541  (noted  infra),  was  approved. 
In  Columbus  &  "W.  Ry.  Co.  r.  Witherow 
(railroad  in  street),  82  Ala.  190  (1886), 
where  a  railroad  company  was  about  to 
construct  a  railroad  through  the  middle 
of  a  street  on  which  complainant  was  an 
abutting  owner  and  in  which  he  owned  the 
fee,  and  the  company  was  proceeding  to 
raise  an  embankment  in  the  street,  from 
eight  to  thirteen  feet  high,  an  injunction 
was  granted  until  security  was  given  for 
the  prepayment  of  compensation  as  re- 
quired by  the  Constitution. 

Arkansas.  —  Constitution,  art.  ii.  sec. 
22.  "  Piivate  property  shall  not  be  taken, 
appropriated,  or  damaged  for  public  use 
without  compensation  therefor."  A  rail- 
road was  constructed  in  a  street  on  which 
plaintiff  was  an  abutting  owner.  The 
road-bed  was  made  fifty  feet  wide,  and 
from  three  to  four  feet  above  the  grade  of 
the  street.  This  made  an  obstruction, 
and  otherwise  injured  the  plaintiflTs  prop- 
erty. It  was  held  that  under  the  consti- 
tutional provision  above  quoted,  plain- 
tiff was  entitled  to  compensation.  Hot 
Springs  R.  R.  Co.  v.  Williamson  (railroad 
in  street),  45  Ark.  429  (1885). 

Cauforxia.  —  Constitution,  art.  L  sec. 
14.  "  Private  property  shall  not  be  taken 
or  damaged  for  public  use,  without  just 
compensation  having  first  been  made  or 
paid  into  court  for  the  owner."  Plaintiffs 
were  owners  of  land  abutting  on  Army 
Street  in  San  Francisco.  The  city  con- 
structed a  sewer  in  the  street,  and  brought 
the  street  to  the  official  grade  (it  seems 
for  the  first  time).      In  doing  so,   the 


heavy  street  filling  caused  by  its  weight 
the  soft  earth  in  the  street  to  be  "  squeezed 
out,"  and  the  foundations  of  the  plain- 
tifTs  buUdings  and  the  buUdings  them- 
selves to  be  thereby  injured.  It  was 
held  that  the  plaintiffs  were  entitled  to 
recover  compensation  by  virtue  of  the 
constitutional  provision.  Reardon  v.  San 
Francisco  (sti-eet  grade  case),  66  Cal.  492 
(1885).  See  HaU  v.  Bristol,  L.  R.  2  C.  P. 
322;  ante,  sees.  587d,  note,  991,  note,  and 
cases  construing  English  statutes  there 
cited  ;  Index,  tit.  Damages,  Eminent 
Domain,  Streets, 

Colorado.  —  ConstittUum,  art.  ii.  sec. 
15.  "  Private  property  shall  not  be  taken 
or  damaged,  for  public  or  private  use,  with- 
out just  compensation."  In  Mollandin 
V.  Union  Pac.  Ry.  Co.  (railroad  in  street), 
14  Fed.  Rep.  394  (1882)  (Hullett,  J.), 
where  a  steam  railroad  company  had  laid 
its  track  in  the  street  in  front  of  plaintiff's 
premises,  it  was  held  that  plaiutiff  was, 
under  the  constitutional  provision,  entitled 
to  compensation.  In  Denver  v.  Bayer 
(railroad  in  street),  7  Coh  113  (1883),  it 
was  said  that  the  abutting  owner  is  entitled 
to  compensation  from  the  railroad  com- 
pany, when  the  street  is  occupied  by  a  rail- 
road, and  his  property  is  injured  thereby; 
and  it  is  immat«iial  that  the  fee  of  the 
street  is  in  the  city.  The  case  decided  that 
the  city  is  not  liable. 

Georgia.  —  Constitution,  Bill  of  Bights, 
sec.  3,  par.  1.  "  Private  property  shall 
not  be  taken  or  damaged  for  public  pur- 
poses without  just  compensation  being 
first  made."  In  Atlanta  r.  Green  (street 
grade  case),  67  Ga.  386  (1881),  t}ie  city  had 
raised  the  grade  of  the  street  on  which  plain- 
tiff" was  an  abutting  owner,  making  the  level 
of  the  street  opposite  the  plaintiff's  prem- 
ises fifteen  feet  higher  than  it  was  origin- 
ally. It  was  held  that  the  plaintiff  was 
entitled  to  compensation,  although  there 
was  no  direct  invasion  of  her  premises  ; 
and  that  the  measure  of  damages  was 
the  decrease  in  the  value  of  the  property, 
taking  into  account  any  benefit  as  well 
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for  injuries  caused  hy  defective  and  unsafe  streets  and  sidewalks} 
And  here  it  is  important  to  attend  to  the  different  grades  of  corpo- 


as  any  injury  done  to  the  property.  In 
Moore  v.  Atlanta  (street  grade  case),  70 
Ga.  611  (1883),  the  grade  had  been  fixed 
by  the  city  several  years  before,  but  the 
complainant  had  neglected  to  have  it 
recorded,  as  required  by  statute  in  order 
to  give  him  a  right  to  maintain  an  action 
for  damages  if  the  grade  was  afterwards 
changed.  The  court  regarded  the  case, 
which  arose  after  the  adoption  of  the 
constitutional    provision,    as   the    proper 


1  In  England  and  Canada,  it  is  the 
duty  of  the  parishes  and  counties  to  keep 
every  public  road,  street,  bridge,  and  high- 
way in  repair,  but  they  are  not  suable  in 
daniages,  in  the  absence  of  a  statute  to 
that  eifect,  for  neglect  of  duty.  The  King 
V.  Broughtou,  5  Burr.  2700  ;  The  King  v. 
Penderryn,  2  D.  &  E.  T.  R.  513  ;  The 
Queen  v.  Scott,  2  Ld.  Raym.  922  ;  The 
King  V.  Liverpool,  3  East,  86  ;  The  King 
V.  Oxfordshire,  4  B.  &  C.  194  ;  The  King  v. 
Ecclesfield,  1  B.  &  Al.  348  ;  The  King  v. 
Eastrington,  5  A.  &  E.  765  ;  The  King 
V.  Leake,  5  B.  &  Ad.  469,  482  ;  Regina  v. 
Lordsmere,  19  L.  J.  M.  C.  215  ;  Healy  v. 
Batley  Corp.,  L.  R.  19  Eq.  375;  The 
Queen  v.  Horley,  8  L.  T.  N.  s.  382  ; 
The  Queen  v.  Kitchener,  L.  R.  2  C.  C. 
88  ;  Wellington  v.  Wilson,  14  Up.  Can. 
C.  P.  304  ;  Harrold  v.  Simcoe,  16  Up. 
Can.  C.  P.  43  ;  s.  c.  18  Up.  Can.  C. 
P.  9  ;  The  Queen  v.  Yorkville,  22  Up. 
Can.  C.  P.  431  ;  Grassick  v.  Toronto,  39 
Up.  Can.  Q.  B.  306.  Harrison's  Munic. 
Manual  (5th  ed.),  486,  494,  cites  the  cases 
fully ;    infra,  sec.  997,  note. 

"By  the  common  law  of  England," 
says  Chief  Justice  Gray,  "the  charge  of 
repairing  highways  lay  upon  the  inhabit- 
ants of  the  parish,  of  common  right,  and 
could  rest  upon  other  corporations  or  in- 
dividuaJs  only  by  tenure  or  prescription. 
Lord  Hale,  in  Austin's  Case,  1  Ventr.  183, 
189  ;  Com.  Dig.  Chimin.  A.  4  ;  Bac.  Ab. 
Highways,  E  13  Rep.  (ed.  1826)  33,  note 
B.  Bridges  in  highways,  if  ^within  any 
city  or  town  corporate,'  were  to  be  re- 
paired by  the  inhabitants  of  such  city  or 
town  ;  if  '  without  the  city  or  town  cor- 


subject  of  an  action  for  damages ;  but 
refused  an  injunction,  citing  Stetson  v. 
Chicago  &  Ev.  R.  K.  Co.,  75  111.  74 
(noted  infra),  and  distinguishing  the  case 
from  Chambers  v.  Cine.  &  Ga.  R.  R.  Co., 
69  Ga.  320,  where  an  injunction  was 
granted,  on  the  ground  that  in  the  latter 
case  the  property  was  actually  taken, 
while  here  the  property  suffered  only  a 
consequential  injury.  But  is  this  dis- 
tinction sound  under  the  language  of  the 


porate,'  hy  the-  county;  and  no  other 
corporation  or  private  person  was  bound 
to  repair  a  bridge,  unless  by  tenure  or 
prescription.  For  want  of  repair  in  a 
private  bridge,  the  person  entitled  to  a 
passage  over  it  might  have  a  remedy  by 
writ  de  ponte  reparando,  but  for  want  of 
repair  in  a  public  bridge,  the  remedy  was 
by  presentment  or  information  at  the  suit 
of  the  king.  '  Where  it  cannot  be  known 
and  proved  what  persons,  lands,  tene- 
ments, and  bodies  politic '  were  bound  to 
make  or  repair  a  public  bridge,  the  St.  of 
22  Henry  VIII.  chap.  5,  provided  a  more 
speedy  remedy  to  compel  the  inhabitants 
of  the  city,  town,  or  county  to  repair,  by 
application  to  four  justices  of  the  peace. 
3  Sts.  of  the  Realm,  322  ;  2  Inst.  696- 
703  ;  Repair  of  Bridges,  13  Rep.  33  ; 
Regina  v.  Justices  of  St.  Peter's,  2  Ld. 
Raym.  1249,  1251  ;  Com.  Dig.  Chimin. 
B.  3  ;  Bac.  Ab.  Bridges.  Although  the 
English  books  contain  numerous  cases  of 
indictments  or  informations  for  neglect  to 
repair  highways  and  bridges,  tm)  instance 
has  been  referred  to,  in  tlie  frequent  dis- 
cussions of  the  subject  in  England  and  in 
this  country,  in  which  an  English  court  has 
sustained  a  private  action  against  a  public 
or  municipal  corporation  or  quasi  corpora- 
tion for  such  neglect,  except  under  a  statute 
expressly  or  by  necessary  implication  giv- 
ing such  a  remedy."  Hill  v.  Boston,  122 
Mass.  34 1,  345  (1877),  where  the  learned 
Chief  Justice  gives  an  instructive  review  of 
the  English  and  American  decisions  on 
the  subject.  Review  of  Cases:  sec.  IS, 
Am.  Law  Review,  1008  ;  2  Thoraps.  Neg. 
chaps.  X7.,  xvi.     ArUe,  sec.  965. 
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rations,  and  to  keep  in  mind  (he  distinction  between  municipal  cor- 
porations proper  and   quasi    corporations,  such   as   counties   and 


Constitution  ?     See    also,    Castleberry  v. 
Atlanta,  74  Ga.  164. 

Illinois.  —  Constitution,  art.  iL  sec.  13. 
"  Private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  com- 
pensation." The  leading  case  in  Illinois 
IS  Kiguey  v.  Chicago,  102  111.  64,  approved 
Chicago  V.  Taylor,  125  U.  S.  161  (1887), 
referred  to  s^ipra,  sec.  995  a.  In  Rigney 
V.  Chicago  the  court  explains  the  previous 
decisions  in  that  State. 

Bridge,  grade  and  other  cases.  In 
Shawneetown  v.  Mason  (street  grade  case), 
82  111.  337  (1876),  the  grade  of  a  street  on 
which  plaintiti'  was  an  abutting  owner  teas 
raised  by  the  defendant  city  so  as  to  form  a 
levee  along  the  river  front.  An  embank- 
ment ten  feet  high  was  thus  left  in  front  of 
the  plaiutili's  premises.  It  was  held  that 
the  city  was  liable.  The  Constitutional 
provision  requiring  compensation  for  private 
property  "damaged"  for  public  use,  em- 
braces cases  of  injury  caused  by  bringing 
street  to  grade.  Elgin  r.  Eaton,  83  111. 
535  (1876).  The  Constitution  it  is  said, 
without  discussion,  changed  the  rule.  It 
does  not  very  clearly  appear  whether  the 
change  was  from  the  natural  surface  or  from 
a  grade  previously  established.  In  another 
case  a  bridge  company,  with  the  consent 
of  the  defendant  city,  erected  its  bridge 
on  the  street  in  front  of  the  plaintiflTs 
premises,  hereby  obstructing  the  street, 
and  rendering  it  useless  to  the  plaintiff 
as  a  street.  It  was  held  that  the  city 
was  liable  ;  but  quaere  as  to  liability  of 
city.  Stack  v.  East  St.  Louis  (bridge  in 
street),  85  111.  377  (1877).  Compare  City 
of  Olney  v.  Wharf,  115  111.  519,  noted 
infra.  In  Chicago  v.  Union  Build.  Assoc, 
(vacating street),  102  111.  379  (1882),  it  was 
held  that  the  constitutional  provision  did 
not  extend  to  the  case  of  loss  in  value  of 
property  arising  from  tJie  va4xUing  and 
dosing  of  part  of  a  street  on  which  plain- 
tiff was  an  abutting  owner,  when  the  part 
closed  was  not  in  front  of,  but  some  con- 
siderable distance  from,  the  complainants' 
property.  The  court  placed  its  decision 
upon  the  ground  that  such  an  injury  was 
not  different  in  character  from  that  suffered 
by  the  public  generally.  As  to  an  injunction 


in  Illinois  in  case  of  damage,  see  Stetson 
r.  Chicago  &  Ev.  R.  R.  Co.,  75  111.  74. 
In  Board  of  Trade  Tel.  Co.  v.  Baruett 
(telegraph  jwles  in  street),  107  111.  507 
(1883),  the  action  was  trespass  quare 
clausum  for  erecting  poles  in  the  street  on 
which  plaintiff  was  an  abutting  owner, 
and  in  which  he  owned  the  fee.  It  was 
held  that  this  was  a  new  use  of  the  street, 
imposing  on  the  fee  an  additional  burden, 
for  which  compensarion  should  be  made. 
The  court  cited  I.  B.  &  W.  R.  R.  Co.  v. 
Hartley,  67  111.  439.  Ante,  sec.  698. 
But  if  so,  there  would  be  a  remedy  at  com- 
mon-law aside  from  the  constiturional  pro- 
vision in  question  ;  and  the  court,  while  it 
mentioned  the  constitutional  provision, 
seemed  so  to  hold. 

Railroads  in  Streets.  Pekin  v. 
Brereton,  67  111.  477  (1873).  Excava- 
tions by  railroad  company  in  street  and 
sidewalk  adjoining  plaintiff's  premises. 
City  held  liable.  Stone  v.  Fairbury,  P. 
&  N.  R.  R.  Co.,  68  111.  394  (1873). 
Smoke  and  cinders  from  locomotives.  Rail- 
road  company  held  liable.  Chicago  &  Pac. 
R.  R.  Co.  V.  Francis,  70  111.  238  (1873). 
Benefit  equalled  the  injury,  so  that  there 
was  no  decrease  in  value.  Seld,  no  dam- 
age, and  hence  no  liability.  Injunction 
refused.  Stetson  v.  Chicago  &  Ev.  R.  R. 
Co.  75  111.  74  (1874).  In  Newman  r. 
Metropolitan  Elevated  Railway  Co.  (N.  Y. 
Ct.  of  App.  Second  Div.,  March,  1890),  the 
court  constraed  the  provisions  of  the 
Rapid  Transit  Act  and  the  General  Rail- 
road Act,  which  declare  that  the  commis- 
sioners of  appraisal  in  determining  the 
amount  of  compensation  for  property  ac- 
quired by  railways  under  said  acts  shall 
not  "  make  any  allowance  or  deduction  on 
account  of  any  real  or  supposed  benefits 
which  the  party  in  interest  may  derive 
from  the  construction  of  the  proposed  rail- 
way." After  stating  that  the  rule  under 
the  General  Railroad  Act,  as  now  estab- 
lished, is  that  the  owner  shall  receive, 
first,  the  full  value  of  the  land  taken,  and 
second,  where  a  part  only  is  taken,  a  fair 
and  adequate  compensarion  for  all  injury 
to  the  residue,  sustained  or  to  be  sustained 
by  the  coostraction  and  operation  of  the 


1242 


MUNICIPAL   CORPORATIONS. 


§  996 


townships,  including  in  the  latter,  for  this  purpose,  the  towns  of  New 
England.     With  respect  to  corporations  of  the  character  last  men- 


railroad,  the  court  held  that,  in  the  con- 
templation of  the  second  part  of  the  rule, 
such  damages  are  wholly  consequential,  and 
that  in  ascertaining  them  there  is  neces- 
sarily involved  an  in(iuiry  into  the  effect 
of  the  road  upon  the  property,  and  a  con- 
sideration of  all  the  advantages  and  dis- 
advantages resulting  and  to  result  there- 
from ;  and  that  the  rule  established  under 
the  General  Railroad  Act  must  govern  and 
control  awards  against  the  Elevated  Rail- 
way Companies  made  under  the  Rapid 
Transit  Act.  The  court,  Broivn,  J.,  de- 
livering the  opinion,  said  that  easements 
of  ingress  and  egress  and  of  light  and  air 
"cannot  be  severed  from  the  lands  abut- 
ting on  the  street,  and  the  effect  of  the 
construction  of  a  railroad  in  the  street  is 
not  to  transfer  them  to  the  company,  but 
to  destroy  or  impair  them.  The  right 
therefore  of  the  property  owner  to  compen- 
sation is  not  the  value  of  the  easements 
in  the  street  separate  and  distinct  from  his 
abutting  property,  but  the  damage  his 
property  sustains  as  a  result  or  consequence 
of  the  loss  of  these  easements."  The  record 
in  the  case  showed  that  the  rental  value  of 
the  upper  floors  of  the  building  belonging 
to  plaintiff  had  been  diminished,  but  that 
the  rental  value  of  the  ground  floor  had 
been  greatly  enhanced  in  value,  by  reason 
of  the  proximity  of  the  stairway  to  the 
railroad  station.  The  court  held  that,  in 
awarding  damages  to  the  owner,  the  effect 
upon  the  entire  property  should  be  con- 
sidered, and  not  merely  that  upon  any 
particular  part  thereof.  See  ante,  sees. 
587  d,  723  a-723  c,  and  cases.  Injunction 
refused;  the  proper  remedy  being,  in  the 
case  presented,  an  action  at  law.  Pekin 
V.  Winkel,  77  111.  56  (1875).  City  held 
liable.  Pittsburgh,  Ft.  W.  &  C.  R.  R.  Co. 
V.  Reich,  101  111.  157  (1881);  Chicago  & 
W.  Ind.  R.  R.  Co.  v.  Ayres,  106  111.  511 
(1883),  railroad  companies  held  liable.  But 
quxre  as  to  the  liability  of  the  municipal- 
ities in  the  above  cases.  See  on  this  point 
the  later  case  of  Olney  v.  Wharf  (railroad 
in  street),  115  111.  519  (1886),  in  which 
the  court  held  that  the  city  was  not  liable 
in  such  a  case,  saying  :  *'  The  city  is  in 
no  manner  liable,  but  the  liability  for  all 


damages  sustained  must  fall  upon  the  rail- 
road company." 

Missouri. —  ConstitiUion,  art.  ii.  sec  21. 
"Private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  com- 
pensation." Payment  is  required  "before 
the  property  is  disturbed  or  right  of  owner 
divested."  In  Blanchard  v.  Kansas  City 
(street  grade  case),  16  Fed.  Rep.  444 
(1883),  the  facts  do  not  clearly  appear. 
But  from  the  language  of  the  court  (Mr. 
Justice  Miller),  it  seems  that  the  action 
was  for  damages  for  cutting  down  the 
grade  of  the  street  in  front  of  the  plain- 
tiff's lot.  It  was  held  that  he  was  enti- 
tled to  compensation.  In  another  case 
the  complainant  sought  an  injunction  to 
restrain  the  city  from  grading  in  front  of 
his  lot.  A  grade  had  previously  been  estab- 
lished, and  the  street  graded.  The  effect 
of  tlie  proposed  change  of  gi'ade  would 
have  been  to  damage  complainant's  lot  by 
making  a  cut  in  front  thereof,  leaving  the 
lot  many  feet  above  the  street  as  newly 
graded.  The  injunction  was  granted  until 
compensation  should  be  made.  McElroy 
V.  Kansas  City  (street  grade  case),  21 
Fed.  Rop.  257  (1884),  Brewer,  J.  In 
Werth  V.  Springfield  (street  gi-ade  case 
at  common  law),  78  Mo.  107  (1883),  the 
court  said  :  "When  property  is  damaged 
by  establishing  the  grade  of  a  street, 
or  by  raising  or  lowering  the  grade  of  a 
street  previously  established,  it  is  dam- 
aged for  public  use  within  the  meaning 
of  the  Constitution."  But  the  point  thus 
stated  was  not  necessary  to  the  decision 
of  the  case.  The  case  came  up  on  de- 
murrer to  the  petition  based  on  the  gronnd 
that  it  stated  no  cause  of  action.  The  first 
count  charged  that  the  defendant  raised 
the  grade  in  a  negligent  and  unskilful 
manlier.  The  gist  of  the  petition  was, 
therefore,  the  negligence  in  raising  the 
grade,  for  which  the  petition  on  its  fnce 
stated  a  good  cause  of  action  at  common 
law ;  and  this  was  all  that  the  case  decided. 
On  this  point  the  court  said :  "  For  dam- 
ages arising  from  the  negligent  and  unskil- 
ful execution  of  the  work,  an  ordinary 
action  undoubtedly  .still  remains  to  the 
party  injured.     We  are  of  opinion  that 
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tioned,  it  is  almost,  but  not  quite  universally  considered,  as  we  shall 
see  below,  that  they  are  not  liable  to  a  civil  action  for  damages 


the  first  count  states  a  cause  of  action." 
Householder  v.  Kansas  City  (street  grade 
case),  83  Mo.  488,  was  a  suit  for  damages 
for  an  alleged  injury  to  a  lot  owned  by 
plaiutiff,  occasioned  by  a  change  in  the 
grade  of  the  street  on  which  the  lot  abut- 
ted. Defendant  urged  that  the  provision 
of  the  Constitution  did  not  authorize  the 
bringing  of  an  ordinary  action  for  damages, 
but  required  legislation  to  make  it  effective. 
It  was  held  that  an  ordinary  action  could 
be  maintained.  In  Julia  Build.  Assoc,  v. 
Bell  Teleph.  Co.  (telephone  poles  in  street), 
88  Mo.  258  (1885),  the  court  held  that  the 
erection  and  maintenance  of  telephone  poles 
is  a  pro{»er  use  of  a  street  ;  that,  under 
the  rule  that  when  a  city  acquires  a  street 
by  condemnation  or  dedication  it  may  be 
put  to  all  proper  uses  as  a  street  at  any 
time  thereafter,  the  abutting  owner  is  not 
entitled  to  compensation  for  such  use.  But 
see  artte,  sec.  698 ;  Index,  tit.  Telegraph 
Poles.  In  Sheehy  v.  Kansas  City  Cable  Ry. 
Co.  (grade  and  railroad  in  street),  94  Mo. 
f>75,  the  grade  of  a  street  as  established  in 
1879  in  front  of  plaintiflTs  premises  was 
lowered  more  than  fifteen  feet  by  the  de- 
fendant railway  company,  acting  under  a 
municipal  ordinance  of  1883.  It  was 
held  that  the  plaintifiF  was  entitled  to 
compensation.  The  dictum  in  Werth  v. 
Springfield,  78  Mo.  107,  supra,  was  quoted 
with  approval. 

Nebraska.  —  Constitution,  art.  i.  sec. 
21.  "  The  property  of  no  person  shall  be 
taken  or  damaged  for  public  use  without 
just  compensation  therefor."  In  Gott- 
schalk  V.  C.  B.  &  Q.  R.  R.  Co.  (railroad 
in  street),  14  Neb.  550  (1883),  a  steam 
railroad  was  constructed  in  a  street  on 
which  plaintifiF  was  an  abutting  owner, 
and  the  fee  of  which  was  in  the  city.  The 
plaintiff  was  held  to  lie  entitled  to  com- 
pensation. In  Harmon  v.  Omaha  (street 
grade  case),  17  Neb.  548  (1885),  the  owner 
of  land  abutting  on  a  street  had  erected 
buildings  on  the  land  before  the  grade  was 
established.  The  city  afterwards  estab- 
lished a  grade,  and  raised  the  street  so 
that  there  was  an  embankment  in  front  of 
plaintiffs  lot.  It  was  held  that  the  city 
Was  liable.    In  Schalle  v.  Omaha  (street 


grade  case),  23  Neb.  325  (1888),  the  dam- 
age for  which  compensation  was  allowed 
was  the  lowering  of  the  street  by  the  city, 
•thereby  making  a  cut  in  front  of  plain- 
tift's  premises.  It  seems,  though  it  is  not 
clearly  stated,  that  the  grade  was  estab- 
lished then  for  the  first  time. 

Pexxsylvaxia.  —  Constitution,  art.  xvL 
sec.  8.  "  Municipal  and  other  corporations 
and  individuals  invested  with  the  privilege 
of  taking  private  property  for  public  use, 
shall  make  just  compensation  for  proper- 
ty taken,  injured,  or  destroyed  by  the  con- 
struction or  enlargement  of  their  works, 
highways,  or  improvements,  which  com- 
pensation shall  be  paid  or  secured  be- 
fore such  taking,  injury,  or  destruction." 
Under  the  above  provision  the  legislature 
passed  an  act  that  "  where  the  proper 
authorities  of  any  borough  have,  or  may 
hereafter  change  the  grade  or  lines  of  any 
street,  thereby  causing  damage  to  the  own- 
ers of  abutting  property,  without  the  con- 
sent of  such  owners,  the  court  shall  appoint 
commissioners  to  a.ssess  the  damages."  It 
was  held,  in  favor  of  a  church  corporation, 
which  had  erected  a  church  edifice  prior 
to  any  adoption  of  a  grade  of  the  street  by 
the  borough,  that  a  change  from  the  natural 
grade  or  surface  is  within  the  act  the  same 
as  a  change  from  grade  previously  made  by 
the  authorities.  New  Brighton  ».  United 
Presb.  Church  (street  grade  case),  96  Pa. 
St.  331  (1880).  The  court  avowedly  pro- 
ceeded on  the  doctrine  of  giving  a  liberal 
construction  to  this  remedial  statute  pro- 
vision, and  it  clearly  did  so.  s.  v.  Hen- 
drick's  Appeal  (street  grade  case),  103 
Pa.  St.  358  (1883) ;  New  Brighton  Bor.  v. 
Peirsol,  107  Pa.  St.  280.  Under  the  same 
provision,  and  the  legislation  of  the  State 
thereunder,  the  land-owner  is  entitled  to 
compensation  for  land  taken  for  opening 
a  street,  and  in  addition  thereto,  to  the 
damages  which  will  result  from  the  cut- 
ting and  grading  of  the  street,  if  such 
grading  has  been  done.  If  it  is  graded 
aftenvards,  the  damages  thereby  occa- 
sioned may  be  subsequently  appraised. 
Pusey  V.  Allegheny  (street  grade  and  open- 
ing), 98  Pa.  St.  522.  Under  this  provision 
a  county  is  liable  for  consequential  dam- 
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occasioned  by  defective  roads  and  bridges  under  their  control  as 
public  agencies,  unless  it  is  so  provided  by  statute,  while  a  different 


ages  to  private  property  injured,  but  not 
actually  taken,  in  the  erection  of  a  county 
bridge.  Chester  Co.  v.  Brower,  117  Pa.  St. 
647.  It  is  self-executing  and  extends  to  a 
county,  although  it  is  not  in  the  strict 
technical  sense  a  municipal  corporation. 
lb.  A  remedial  statute  giving  damages 
for  change  of  grade  held  not  to  be  retro- 
active so  as  to  authorize  recovery  of  dam- 
ages for  injuries  sustained  prior  to  the  Con- 
stitution of  1874.  Folkenson  v.  Easton 
Bor.,  116  Pa.  St.  523  (18S7).  Right  of 
action  for  consequential  injuries  under  the 
provision  accrues  when  the  particular  part 
of  the  work  causing  the  injury  is  actually 
undertaken.  O'Brien  v.  Pa.  S.  Val.  R.  R. 
Co.,  119  Pa.  St.  184  (1888). 

The  meaning  and  object  of  the  constitu' 
tional  provision  were  fully  considered  in 
Pa.  R.  R.  Co.  V.  Marchant,  119  Pa.  St.  541 
(1888).  The  conclusion  reached  was  that 
the  words  "injured  or  destroyed"  mean 
a  legal  wrong  or  injury,  and  that  while 
they  relate  to  injuries  which  are  usually 
termed  consequential,  nevertheless  they 
are  confined  to  such  injuries  to  one's 
property  as  are  actual,  positive,  and  vis- 
ible, the  natural  and  necessary  results  of 
the  original  construction  or  enlargement, 
and  of  such  certain  character  that  the 
compensation  therefor  may  be  ascertained 
and  paid,  or  secured,  in  advance,  as  pro- 
vided in  the  Constitution ;  the  purpose  of 
the  Constitution  being  to  give  a  remedy  for 
legal  wrongs,  not  for  such  injuries  as  are 
d'tmnmn  absque  injuria,  among  which  are 
those  which  result  from  the  use  and  en- 
joyment of  a  man's  own  property  in  a 
lawful  manner  without  negligence  and 
without  malice.  Applying  these  prin- 
ciples, it  was  held  that  where  a  rail- 
road company  had,  under  legislative  au- 
thority, constructed  its  railroad  on  its 
own  property  into  the  heart  of  a  city, 
without  taking  any  portion  of  the  prop- 
erty of  the  plaintiff,  and  without  occupy- 
ing any  part  of  the  streets  on  which  the 
plaintiff's  property  abutted,  it  was  not 
liable  for  the  indirect  injuries  which  he 
sustained  merely  as  the  result  of  the  sub- 
sequent enlargement  of  its  railroad  in  a 
lawful  manner  without  negligence,  unskil- 


fulness,  or  malice  ;  approving  the  like  case 
of  Pa.  R.  R.  Co.  V.  Lippincott,  116  Pa.  St. 
472  ;  Marchant's  Case  approved  in  Mont- 
gomery City  Council  v.  Townsend,  84  Ala. 
478  (1887),  noted  supra.  Injunction  re- 
fused to  property  owner  to  restrain  the 
municipality  from  reconstructing  and  en- 
larging a  culvert  across  the  street,  which 
it  was  alleged  would  cause  an  injury  to 
his  lot  by  the  increased  force  and  volume 
of  water  cast  upon  it.  Scranton  City's 
Appeal,  121  Pa.  St.  97  (1888). 

Texas — Constitution,  art.  i.  sec.  17. 
"  No  person's  property  shall  be  taken,  dam- 
aged, or  destroyed  for  or  applied  to  public 
use,  without  adequate  compensation  being 
made,  unless  by  the  consent  of  such  per- 
son." 

In  Gulf,  Col.  &  S.  F.  K.  R.  Co.  v. 
Eddins  (railroad  in  street),  60  Tex.  656 
(1884),  the  defendant  railroad  company 
had  built  a  railroad  in  a  street  on  which 
plaintiff  was  an  abutting  owner,  thereby 
damaging  his  property.  It  was  lieLl  that 
plaintiff  was  entitled  to  compensation. 
The  same  facts  and  rule  in  Gulf,  Col.  &  S. 
F.  R.  R.  Co.  V.  Fuller,  63  Tex.  467 
(1885)  ;  and  in  Same  v.  Graves,  1  Tex. 
App.  Civ.  Causes,  sec.  579  (1883).  In 
Belt  Line  Street  Ry.  Co.  v.  Crabtree  (rail- 
road in  street),  2  Tex.  App.  C.  C.  sec. 
662  (1885),  defendant  railway  company 
constructed  its  railroad  in  a  street,  throw- 
ing up  an  embankment  from  four  to  five 
feet  high  in  front  of  plaintiff's  premises, 
thus  cutting  off  or  obstructing  access 
thereto.  It  was  held  that  plaintiff  was 
entitled  to  compensation.  In  Bounds  v. 
Kirven  (change  of  road  to  different  class), 
63  Tex.  159  (1885),  a  third-class  road  had 
been  changed  into  a  second-class  road.  A 
third-class  road  need  be  only  twenty  feet 
wide,  and  the  owner  of  the  land  through 
and  over  which  it  jiasses  may  hang  gates 
across  the  road  to  enclose  his  land,  but  a 
second-class  road  must  be  thirty  feet  wide, 
and  there  is  no  authority  for  any  obstruc- 
tion by  gates  or  otherwise.  It  was  held 
that  this  was  a  case  for  compensation. 
The  facts  seem  to  include  both  a  taking 
and  a  damaging.  See,  also,  Bradley  v. 
State,  22  Tex.  App.  830  (1886). 
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rule  on  this  subject  is  generally  held  in  respect  of  municipal  corpo- 
rations proper. 


§  997.  Unsafe  Streets ;  Quasi  Corporations. — In  the  United  States, 
there  is  qw  common-law  ohligatiom  resting  upon  quasi  corporations^ 
such  as  counties,  townships,  and  New  England  towns,  to  repair  high- 
ways, streets,  or  bridges  within  their  limits,  and  they  are  not  obliged 
to  do  so  unless  by  force  of  statuta  Even  when  the  legislature  enjoins 
upon  corporations  of  this  character  the  duty  to  make  and  repair 
roads,  streets,  and  bridges,  and  confers  the  power  to  levy  taxes 
therefor,  the  general  tenor  of  the  decisions  is  to  treat  this  as  a  pub- 
lic, and  not  a  corporate,  duty,  and  to  regard  such  corporations,  in  this 
respect,  as  public  or  State  agencies,  and  not  liable  to  be  sued  civilly 
for  damages  caused  by  the  neglect  to  perform  this  duty,  unless  the 
action  be  expressly  given  by  statute.^ 


West  Virgixia.  —  Constitution,  art.  iii. 
sec.  9.  "  Private  property  shall  not  be 
taken  or  damaged  for  public  use  without 
just  compensation." 

In  Johnson  v.  Parkersburg  (street  grade 
case),  16  W.  Va.  402  (1880),  the  grade  of 
a  street  which  had  been  established  ori- 
ginally was  raised  by  the  city  by  filling  in, 
so  that  there  was  an  embankment  left  in 
front  of  plaintiffs  premises.  It  was  held 
that  he  was  entitled  to  compensation.  In 
S{>encer  v.  R.  R.  Co.  (railroad  in  street), 
23  \V.  Va.  406  (1884),  a  railroad  com- 
l«niy,  under  munici^ial  authority,  built  a 
railroad  through  a  street  on  a  trestle  thirty 
feet  high.  The  plaintiff,  an  abutting 
owner,  had  obtained  an  injunction,  and 
the  case  came  up  on  a  motion  to  dissolve 
the  injunction.  The  court  granted  the 
motion,  but  seemed  to  regard  the  case  as 
the  proper  subject  of  an  action  at  law  for 
damages.  In  Hutchinson  v.  Parkersburg 
(street  grade  case),  25  W.  Va.  226  (1884), 
the  plaintiff  was  an  abutting  owner  on  a 
street  which  was  formerly  a  turnpike. 
The  charter  under  which  the  land  was 
taken  for  the  turnpike  authorized  the 
taking  of  a  strip  sixty  feet  wide,  but 
provided  that  the  road-bed  should  be  not 
more  than  eighteen  feet  wide.  After- 
wards the  limits  of  the  city  of  Parkers- 
burg were  extended  so  as  to  include  that 
part  of  the  turnpike  opposite  the  plain- 
tiffs premises.  The  turnpike  became  a 
public  street,  and  the  city  proceeded  to 
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grade  it  in  nearly  or  quite  its  entire  width. 
The  court  held  that  if  such  grading, 
whether  it  left  the  street  at  the  same 
height  as  the  old  turnpike  road-bed  or 
not,  injured  the  plaintiff's  property,  he 
was  entitled  to  compensation. 

1  Ante,  sees.  25,  728,  note,  961-967, 
and  cases  cited ;  Sutton  v.  Boai-d,  41 
Miss.  236  (1866)  ;  Larkin  r.  Saginaw 
County,  11  Mich-  88  ;  Cooley  v.  Essex 
Co.  Freeh.,  27  N.  J.  L.  415  (1859), 
approving  Sussex  Co.  Freeh,  v.  Strader, 
3  Harr.  (18  N.  J.  L.)  108  (1840)  ;  Pray 
V.  Jersey  City,  32  N.  J.  L.  394  ;  Rip- 
ley p.  Essex  Co.  Freeh.,  40  N.  J.  L. 
45  ;  Huffman  v.  San  Joaquin  County,  21 
Cal.  426  ;  Hedges  v.  Madison  County,  6 
111.  567  ;  Detroit  v.  Blackeby,  21  Mich. 
84,  per  Campbell,  C.  J.  ;  McCutcheon  v. 
Homer,  43  Mich.  483 ;  Soper  v.  Henry 
County,  26  Iowa,  264  (1868)  ;  Askew  v. 
Hale  County,  54  Ala.  639.  See,  also, 
Barbour  County  v.  Horn,  48  Ala.  566 
(1872)  ;  Covington  County  v.  Kinney,  45 
Ala.  176  (1871)  ;  Sims  v.  Butler  County, 
49  Ala.  110  (1873) ;  Wyandotte  v.  Seitz, 
21  Kan.  649 ;  Hamilton  Co.  Comm'rs  v. 
Mighels,  7  Ohio  St  109;  McCutcheon  v. 
Homer,  11  C.  L.  J.  16 ;  Atchison  v. 
Jansen,  21  Kan.  560  ;  and  see  cases 
cited  in  that  State  in  which  counties  are 
held  responsible  for  safe  condirion  of  pub- 
lic bridges.  Granger  v.  Pulaski  County, 
26  Ark.  37  (1870).  The  subject  of  im- 
plied liability  is  learnedly  examined  in 
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§  998.   Unsafe  Streets ;  Cities  and  Chartered  Municipal  Corporations. 

—  The  general  doctrine  of  the  American  courts,  as  we  shall  presently 


Hill  V.  Boston,  122  Mass.  344  (1877) ; 
8.  C.  23  Am.  Rep.  332,  where  the  cases 
are  fully  collected  and  reviewed  by  Gfray, 
C.  J.  ;  fully  noted,  mpra,  sec.  965  ;  fol- 
lowed Tindley  v.  Salem,  137  Mass.  171  ; 
People  V.  Auditors,  74  N,  Y.  310 ;  Car- 
penter V.  Cohoes,  21  Alb.  L.  J.  374  ;  Peo- 
ple V.  Auditors,  75  N.  Y.  317  ;  18  Am. 
Law  Kev.  1008  ;  Manuel  v.  Cumberland 
Co.  Comm'rs,  98  N.  C.  9  ;  Chick  v.  New- 
berry County,  27  S.  C.  419,  where  a  stat- 
ute making  counties  liable  for  damages 
caused  by  defective  highways,  causeways, 
or  bridges,  was  held  not  to  render  them 
liable  for  injuries  caused  by  a  defective 
ferry-boat,  though  the  ferry  connected  the 
highway  on  opposite  banks  of  a  river. 
In  Hartford  Co.  Comm'rs  v.  Hamilton,  60 
Md.  340,  a  county  was  held  in  damages 
for  injuries  caused  by  a  defective  public 
road,  under  a  statute  requiring  the  county 
authorities  to  keep  such  roads  in  repair. 

Commissioners  of  highways  in  New 
York  are  lioMe  individually  for  an  injury 
resulting  from  their  neglect  to  repair  a 
highway,  if  they  have  funds  in  their 
hands  for  that  purpose  ;  but  they  cannot 
bind  the  town  for  their  misconduct  or 
neglect.  People  v.  Auditors,  75  N.  Y. 
316. 

The  distinctions  adverted  to  in  the  text 
between  the  two  classes  of  corporations  in 
respect  of  implied  liability,  are  well  illus- 
trated by  the  decisions  in  the  State  of 
Illinois.  In  Hedges  v.  Madison  County, 
6  111.  306,  it  was  held  that  counties  were 
not  liable  to  a  private  action  for  defective 
highways.  Subsequently  it  was  held  to 
be  otherivise  as  respects  chartered  cities  or 
ordinary  municipal  corporations.  Brown- 
ing V.  Springfield,  17  111.  143,  which  case 
has  been  repeatedly  followed  in  that  State. 
Post,  sees.  1017-1023  b,  and  cases  cited. 
In  Waltham  v.  Kemper,  55  111.  346 
(1870),  the  question  arose,  whether  towns 
in  that  State  were  under  such  a  liability, 
and  the  court  regarded  them  as  standing 
on  the  .same  footing  as  counties,  treating 
them  as  civil  divisions  of  counties  merely, 
and  not  liable  to  an  action  at  common  law 
for  the  neglect  of  officers,  A  statute  giv- 
vop,  the  action  is  essential,  and  the  court 


oveiTuled  the  contrary  holding  in  South 
Ottawa  V.  Foster,  20  111.  296  ;  s,  p. 
Russell  V.  Steuben,  57  111.  35 ;  White  v. 
Bond  Co.  58  111.  297  (1871)  (defective 
bridge)  ;  s.  c.  11  Am.  Rep.  65 ;  Median- 
icsburg  V.  Meredith,  54  111.  84  (1870)  ; 
ante,  sec.  728  ;  post,  sees.  963,  1017- 
1023  a.  See  Judge  Thompson's  valuable 
work  on  Negligence,  chaps,  xv.  and  xvi., 
where  some  of  the  leading  cases  are  re- 
printed and  annotated. 

Bridges :  Under  a  statute  which  provides 
that  "  an  action  may  be  maintained  against 
a  county,  either  upon  contract  or  for  an  m- 
fury  to  the  rights  of  the  plaintiff  arising 
from  some  act  or  omission  of  the  county," 
it  is  held  in  Oregon  that  the  county  is  lia- 
ble for  an  injury  caused  by  the  road  super- 
visor's neglect  to  repair  a  defective  bridge, 
the  county  having  the  power  to  appoint 
and  remove  such  supervisors.  McCalla 
V.  Multnomah  County,  3  Oreg.  424  ;  fol- 
lowed in  Sheridan  v.  Salem,  14  Oreg.  328 
(defective  sidewalk)  ;  Eastman  v.  County 
of  Clackamas,  32  Fed.  Rep.  24.  See  gen- 
erally as  to  bridges  and  duty  to  repair,  2 
Thomps.  Neg.  770,  793-797  ;  Index,  tit. 
Bridge. 

Where  a  canal  company  is  by  its  charter 
required  "  to  build  and  keep  in  good  re- 
pair bridges"  where  the  canal  should  cross  a 
road,  it  is  liable  to  a  traveller  for  the  in- 
jury caused  by  an  insufficient  bridge, 
though  there  be  no  wilful  or  actual  neg- 
ligence on  the  part  of  the  company.  Pa.  & 
0.  Canal  Co.  v.  Graham,  63  Pa.  St.  290 
(1869).  For  what  defects  liable.  lb.;  post, 
sec.  1037,  and  note.  It  is  not  necessarily 
the  duty  of  a  municipal  corporation  to 
make  the  bridges  within  its  corporate  limits 
absolutely  secure,  or  to  fully  protect  the 
public  from  injury.  It  is  the  duty  of 
such  corporation  to  exercise  ordinary 
prudence  to  accomplish  such  results. 
Grayville  v.  Whitaker,  85  111.  439  (1878). 
If  a  city  undertakes  to  build  a  bridge 
it  is  bound  to  use  due  care  to  keep  it 
in  a  reasonably  safe  condition  for  public 
travel.  The  rule  that  a  municipal  corpo- 
ration  acts  judicially  in  selecting  a  plan 
for  public  imjirovements,  and  will  not  be 
liable  for  injuries  caused  by  defects  in  the 
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8ee,t/i  respect  of  municipal  corporations  proper,  has  been  to  hold  them 
civilly  liable^  for  injuries  from  defective  streets,  although  the  ground 


plan,  held  not  to  apply  to  bridges.  Jor- 
dan V.  Hannibal,  87  Mo.  673.  Where  the 
power  of  a  city  over  a  bridge  within  its 
limits  is  exclusive,  a  corresponding  duty 
to  keep  such  bridge  in  such  repair  as  the 
safety  and  convenience  of  the  public  may 
require,  necessarily  results  therefrom;  and 
where  a  bridge  over  a  canal  witliin  the 
city's  limits  is  sutFered  to  decay,  and  the 
city  fails  to  erect  another,  the  city  will 
be  liable  to  respond  in  damages  to  the  rep- 
resentatives of  one  who  was  drowned  in 
attempting  to  ford  such  canaL  Lowery  v. 
Delphi,  55  Ind.  250  (1877)  ;  quare.  A 
bridge  wholly  witLin  the  limits  of  a  city 
is,  including  its  approaches,  a  part  of  a 
street,  and  requires  the  same  care  under  the 
same  liability.  Eudora  v.  Miller,  30  Kan. 
494  ;  Atlanta  v.  Buchanan,  76  Ga.  585. 
A  city  must  keep  in  repair  a  bridge  within 
its  limits  originally  built  and  maintained 
by  a  county  as  a  part  of  the  highway,  and 
Ls  liable  for  injuries  caused  by  its  neglect 
in  not  repairing  it.  Goshen  v.  Myei-s,  119 
Ind.  196  (1889).  A  city  is  not  bound  to 
protect  the  entrance  to  a  draw-bridge  by  a 
gate  so  constructed  that  a  boy  cannot  climb 
over  it  or  creep  under  it,  provided  it  is 
sufficient  to  stop  pedestrians.  Maginnis  v. 
Brooklyn,  26  N.  Y.  St.  Rep.  689.  A 
city  held  not  to  be  liable  for  defective 
canal-bridge  approaches  on  State  lands. 
Carpenter  v.  Cohoes,  81  X.  Y.  21  ;  s.  c.  21 
Alb.  L.  J.  374  ;  Yeeder  v.  Little  Falls,  100 
N.  Y.  343  ;  and  distinguish  Sewell  i'.  Co- 
hoes, 75  N.  Y.  45  ;  Brusso  v.  Buffalo,  90 
N.  Y.  679  ;  New  York  v.  Sheffield,  4  Wall. 
189. 

Canada  statutes  aiid  decisions.  The 
Muuieii>al  Act  of  Upper  Canada  contains 
the  following  very  carefully  framed  sec- 
tion :  "  Sec.  531.  Every  such  road,  street, 
bridge,  and  highway  shall  be  kept  in  repair 
by  the  corporation.  The  default  of  the 
corporation  so  to  keep  in  repair  shall  be  a 
misdemeanor,   punishable   by  fine  in  the 


discretion  of  the  court,  and  the  corpora- 
tion shall  be  further  civilly  resp<nisible  for 
all  damages  sustuiiud  by  any  person  by 
reason  of  such  default,  but  the  action  must 
be  brought  within  three  months  after  the 
damages  have  been  sustained  ;  and  this 
section  shall  not  apply  to  any  road,  street, 
bridge,  or  highway  laid  out  without  the 
consent  of  the  corporation  by  by-law,  un- 
til established  and  assumed  by  by-law." 
Harr.  Munic.  Man.  (5th  ed.)  p.  486.  The 
following  not«s  of  decisions  under  the 
statute  are  taken  from  the  volume  last 
quoted. 

The  phrase  "kept  in  repair"  is  not  to 
be  construed  as  if  it  meant  "construc- 
tion "  in  the  first  instance.  The  Queen 
V.  Epsom  Union  Guard,  8  L.  T.  R.  x.  s. 
383.  The  words  "  keeping  in  repair " 
should  be  construed  with  a  reasonable 
attention  to  circumstances.  A  new  side 
line  or  concession  line  opened  in  a  township 
thinly  scattered  could  scarcely  be  expected 
to  be  found  in  as  perfect  a  condition  as 
an  old  highway  in  a  well-settled  town- 
ship. Per  Robiiison,  C.  J.,  in  Colbeck  v. 
Brantford  Corp.,  21  Up.  Can.  Q.  B.  276. 
[See  also.  Castor  v.  Uxbridge,  39  Up.  Can. 
Q.  B.  113  ;  and  additional  cases  in  Harr. 
Munic.  Man.  (5th  ed.  by  Mr.  Joseph)  p. 
i9>7  etseq.] 

It  is  no  defence  to  an  action  against  a 
municipal  corporation  for  negligence  in 
the  non-repair  of  a  road,  that  it  ap- 
pointed a  proper  overseer  of  highways, 
and  gave  him  means  and  authority  to 
keep  the  road  in  good  order.  The  muni- 
cipal corporation  is,  as  it  were,  itself  the 
overseer  of  the  highway,  and  on  this  prin- 
ciple bound  to  keep  it  in  repair.  It  has 
not  only  the  duty  thrown  expressly  upon 
it  of  keeping  highways  in  repair,  but  has 
all  necessary  powers  given  it  for  enabling 
it  to  perform  that  duty.  The  corporation 
must  at  its  peril  answer  for  the  conse- 
quences of  the  duty  not  being  performed. 


1  Infra,  sees.  1017-1023  6,  where  the 
subject  is  discussed,  the  cases  cited,  and 
the  result  summed  up.  ilorey  v.  New- 
lane,   8    Barb.    645  ;    People   v.   Hudson 


H.  Comm'rs,  7  Wend.  474 ;  Chida^  v. 
Canton,  17  Conn.  475  ;  Riddle  v.  Merri- 
mac  River  Canal  Prop.,  7  Mass.  169  ;  Bige- 
low  V.  Randolph,  14  Gray,  541. 


1248 


MUNICIPAL   CORPORATIONS. 


§998 


for  the  distinction  —  which  gives  an  action  if  the  injury  happens 
within  the  limits  of  a  municipality  having  control  of  the  streets 
therein,  and  denies  it  if  it  happens  within  the  limits  of  a  township 
or  county  having  like  control  over  the  highways,  and  adequate 
means  of  discharging  its  public  duties  in  respect  thereto  —  is  not  as 
satisfactory  to  the  mind  as  could  be  desired.^  With  few  exceptions 
the  courts  have  agreed  in  holding  that  these  lower  or  more  general 
forms  of  corporate  organization,  being  regarded  as  mere  State  agen- 
cies, are  not  impliedly  liable  to  such  actions.  There  is  somewhat 
more  diversity  of  view  respecting  the  implied  liability  of  municipal 
corporations  proper,  where  the  control  over  streets  exists,  but  no 
action  for  neglect  is  expressly  given ;  still,  the  two  classes  of  cases 
establish,  upon  authority,  the  distinction  mentioned. 

The  difficulties  in  the  way  of  maintaining  this  distinction  have 
induced  some  courts  to  reject  it.  Thus  in  Indiana  the  liability  of 
a  municipal  corporation  proper  for  damages  caused  to  travellers  by 
defective  streets,  without  a  statute  giving  the  action,  is  asserted. 


The  negligence  of  its  officers  or  servants  is 
no  answer.  Per  Robinson,  C.  J.,  in  Col- 
beck  v.  Brantford  Corp.,  21  Up.  Can.  Q.  B. 
276.  Independently  of  the  statute  it 
would  appear  that  there  is  a  common- 
law  duty  cast  on  municipal  corporations 
to  repair  and  keep  in  repair  the  roads 
which  are  within  their  jurisdiction,  and 
for  which  they  have  power  to  raise  the 
requisite  funds.  See  Wellington  v.  Wil- 
son, 14  Up.  Can.  C.  P.  299  ;  s.  c.  16  Up. 
Can.  C.  P.  124  ;  Harroldi>.  SimcoeRy.  Co., 
16  Up.  Can.  C.  P.  43.  But  it  is  not  their 
duty,  either  under  the  statute  or  at  com- 
mon law,  to  lay  a  plank  from  each  man's 
house  across  a  ditch  to  the  street,  and  to 
keep  such  planks  in  repair.  McCarthy  v. 
Oshawa,  19  Up.  Can.  Q.  B.  245.  The  lim- 
itation as  to  time  (three  months)  applies 
only  to  acts  of  omission,  i.  e.,  non-repair, 
but  not  to  acts  of  commission,  as  negli- 
gently placing  gravel  on  the  sides  of  the 
road  and  taking  no  precaution  to  prevent 
persons  passing  along  the  road  from  run- 
ning against  these  heaps,  whereby  a  per- 
son so  driving  might  run  against  the  heaps 
and  be  injured,  Rowe  v.  Leeds,  13  Up. 
Can.  Q.  B.  575.  Where  the  section  is  ap- 
plicable, no  additional  time  is  given  to 
a  legal  representative  to  bring  the  action, 
owing  to  the  death  of  the  intestate,  by 
reason  of  negligence  within  the  mean- 
ing of  the  section.     Turner  t'.   Biantiioid 


Corp.,  13  Up.  Can.  C.  P.  109.  The  stat- 
ute begins  to  ru)i  from  the  occurrence  of 
the  accident,  not  from  the  death.  Miller 
V.  North  Fredericksburgh  Corp.,  25 
Up.  Can.  Q.  B.  31.  So  where  plaintiffs 
mare  fell  through  a  bridge  and  was  in- 
jured, but  did  not  die  for  four  months 
afterwards,  when  the  action  was  brought, 
it  was  held  to  be  too  late.  His  damages, 
in  the  words  of  the  statute,  were  then  and 
from  that  time  sustained.  The  subsequent 
death  of  the  mare  was  merely  additional  evi- 
dence of  the  extent  of  his  damages.  The 
damage  was  not  the  less  because  he  did 
not  at  the  time  know  its  full  extent.    lb. 

1  Mr.  Justice  Mclvcr,  of  South  Caro- 
lina, says  it  is  "absolutely  impos.sible  to 
perceive  any  good  reason "  for  the  dis- 
tinction. Young  V.  Charleston,  20  S.  C 
116  (holding  that  there  is  no  liability,  iu 
that  State,  upon  municipal  corporations 
for  injuries  caused  by  defects  in  streets 
unless  imposed  by  statute.  See  also  Chick 
V.  Newberry  County,  27  S.  C.  419).  And 
in  Eastman  v.  Clackamas  County  (Oregon), 
32  Fed.  Rep.  24,  Deady,  J.,  said  the  dis- 
tinction was  "  without  any  substantial  dif- 
ference." In  Arkadelphia  v.  Windham,  49 
Ark.  139  (1886),  Battle,  J.,  said  :  "Such 
a  distinction  would  be  contrary  to  every 
principle  of  fairness,  reason,  and  justice." 
Post,  .sees.  1023  a,  1023  6. 

2  Grove  r.  Ft.  Wayne,  45  Ind.  429. 
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The  liability,  says  the  court,  "  grows  out  of  the  power~  conferred 
upon  the  city  over  its  streets  and  bridges,  and  its  duty  to  keep  them 
in  reasonable  repair,  having  the  power  to  raise  means  for  that  pur- 
pose." ^  In  the  cases  cited  the  same  doctrine  was  applied  to  counties 
in  respect  to  county  bridges,  the  statute  enacting  that  they  "  shall 
cause  all  bridges  to  be  kept  in  repair,"  and  providing  the  means  to  dis- 
charge this  duty.  The  court  refers  to  many  of  the  conflicting  cases 
as  to  the  liability  of  coimties  for  defective  bridges,  and  concludes 
that  there  is  no  satisfactory  reason  for  a  different  rule,  in  respect  to 
defective  streets  and  highways,  between  a  municipal  corporation 
proper  and  a  county,  since  both  are  created  by  the  legislature  for 
public  purposes,  and  the  ground  of  the  action  is  the  failure  to  per- 
form a  duty  imposed  by  law,  whereby  the  traveller  suffers  an  injury. 
To  a  limited  extent  the  same  view  has  been  elsewhere  taken.  It 
must  be  confessed  that  where  the  duty  to  repair  is  expressly  enjoined 
by  statute,  but  no  action  is  expressly  given,  it  is  not  easy  to  set 
forth  clear  grounds  for  the  distinction  as  to  the  liability  of  cities  and 
counties  in  respect  of  the  duty  to  keep  the  streets  and  highways 
under  their  several  jurisdictions  in  repair,  whereby  the  former  are 
held  to  an  implied  civil  liability  for  damages  caused  by  the  neglect 
of  this  duty,  and  the  latter  are  held  not  to  be  thus  liable.  Discard- 
ing this  distinction,  the  courts  in  a  few  States  have  decided  that 
counties  and  cities  are  equally  free  from  implied  civil  liability  in 
such  cases.^ 

§  999.  Unsafe  Streets  ;  Cases  Classified.  —  The  course  of  decision 
on  this  subject  throughout  the  Union  is  fully  shown  in  the  notes.^ 
The  cases  may  be  grouped  into  the  following  classes :  — 

First.  Where  neither  chartered  cities  nor  counties  or  other 
quasi  corporations  are  held  to  an  implied  civil  liability.     Only 

*  House  v.  Montgomery  Co.  Comm'rs,  cipal  corporation,  having  by  its  charter 

60  Ind.  580  (1878),  ^xt  JForden,  J.;  s.  c.  "exclusive   control   and   power   over  its 

7  Cent.  L.  Jour.  127  ;  followed  in  Morgan  streets,   alleys,    and   public  grounds   and 

Co.   Comm'rs  v.    Pritchett,  85  Ind.  68  ;  highways,"  is  not  liable  to  an  action  by  a 

Howard  Co.  Comm'rs  v.  Legg,  93  Ind.  523;  citizen  who  has  suflFered  injury  by  a  negli- 

State  V.  Gibson  Co.  Comm'rs,  80  Ind.  478  gent  want  of  repair  in  its  street,  unless 

(holding  also  that  mandamus  will  lie  to  coupled  with  such  powers  is  an  express 

compel  a  county  to  repair  or  replace  a  or  implied  condition  that  it  shall  be  liable 

bridge).     As  to  negligence  in  adopting  an  for  such  injuries.      Navasota  v.  Pearce, 

insuflBcient  plan  for  a  county  bridge,  see  supra,  since  overruled,  and  city  held  liable  - 

Ferguson  r.  Davis  Co.,  57  la.  601.   AswiU  though  not  made  so  by  statute.     Galves- 

be  seen  in  the  notes  further  on,  the  same  ton  r.  Posnainsky,   62  Tex.  118.     Other 

view  has  been  adopted  in  a  few  other  States,  cases  to  the  same  effect  are  cited,  Infra, 

Infra,  sees.  1017-1023  h,  and  cases  in  notes,  sees.  1017-1023  b,  and  notes. 

2  Detroit  v.    Blackebv,   21   Mich.  84  ;         «  Ante,  sees.  961-969.    Post,  sees.  1000, 

Navasota  r.  Pearce,  46  Tex.  525.    A  muni-  1017  et  seq.;  1023  a,  1023  h. 
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a  few  States  have  adopted  this  extreme  view  of  exempting  cities 
from  liability  in  this  respect. 

Second.  Where  the  reverse  is  held,  and  both  chartered  cities 
and  counties  are  alike  considered  to  be  impliedly  liable  for 
their  neglect  of  the  duty  in  question.  This  doctrine  prevails 
in  a  small  number  of  States. 

Tliird.  Where  municipal  corporations  proper,  such  as  char- 
tered cities,  are  held  to  an  implied  civil  liability  for  damages 
caused  to  travellers  for  defective  and  unsafe  streets  under  their 
control,  but  denying  that  such  a  liability  attaches  to  counties  or 
other  quasi  corporations  as  respects  highways  and  bridges  under 
their  charge.  This  distinction  has  received  judicial  sanction  in 
a  large  majority  of  the  States,  where  the  legislation  is  silent  in 
respect  of  corporate  liability. 

§  1000  (786).  Unsafe  High-ways  and  Streets  ;  Liability  of  New 
England  Towns  and  Cities.  —  The  difficulty  of  satisfactorily  de- 
fining the  grounds  of  the  difference  in  the  liability  of  the  two 
classes  of  corporations  is  avoided  in  the  New  England  States  by 
the  course  of  adjudication  therein.  It  was  decided,  as  we  have 
seen,  at  an  early  day,  that  towns  ^  were  not  liable  to  such  actions 
unless  the  liability  be  created  by  statute.  This  doctrine  has  been 
maintained  ever  since,  and  it  applies,  as  respects  defective  and 
unsafe  ways,  equally  to  streets  in  cities  and  highways  in  towns.  It 
being  established  that  tliere  was  no  comTnon-law  obligation  upon 
towns  to  respond  for  neglect  of  duty  in  respect  of  highways  and 
bridges,  the  legislature  of  each  of  the  New  England  States  has  im- 
posed the  duty  upon  towns  to  keep  their  highways  in  repair,  so  as 
to  be  safe  and  convenient  for  travellers,  and  has  given,  in  terms, 
to  persons  injured  by  neglect  to  discharge  this  duty,  an  action 
against  the  town.  The  substance  of  the  statutes  of  the  New  ling- 
land  States  in  this  respect,  and  upon  which  the  decisions  to  be 
referred  to  have  been  made,  is  given  in  the  note.^    Upon  neither 

1  Supra,  sees.  962,  964.  As  to  nature  any  injury  in  his  person  or  property  by 
of  New  England  towns.     Ante,  sec.  28.  reason   of  any   defect  or  want  of  repair, 

2  Massachusetts  Statute.  —  By  the  Re-  which  has  existed  for  the  space  of  twenty- 
vised  Statutes,  chap.  xxv.  sec.  1,  "All  four  hours  in  any  highway,"  he  may  re- 
highways,  town  ways,  causeways,  and  cover  compensation  therefor.  And  the  same 
bridges  within  the  bounds  of  any  town "  provision,  with  the  exception  of  the  lim- 
are  required  to  "be  kept  in  repair  at  the  itation  of  twenty -four  hours,  is  re-enacted 
expense  of  such  town,  so  that  the  same  in  the  statute  of  1850,  chap,  v.,  and,  in 
may  be  safe  and  convenient  for  travellers,  substance,  in  the  General  Statutes  of 
with  their  horses,  teams,  and  carriages,  at  1860,  chap.  xliv.  sec.  22,  p.  247.  By  the 
all  seasons  of  the  year."  By  sec.  22,  it  is  Act  of  1877,  the  liability  is  modified,  it 
provided  that  "  if  any  person  shall  receive  being  made  a  condition  of  liability  tha* 
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tomns  nor  cities,  in  the  view  of  the  courts  of  Xew  England,  is  there 
any  implied  or  common-law  civil  liability  for  injuries  resulting  from 


the  town  "had  reasonable  notice  of  the 
defect,  or  might  have  had  notice  thereof 
by  the  exercise  of  proper  care  and  dili- 
gence," and  that  "  the  defect  could  have 
been  prevented  by  reasonable  care  and 
diligence  on  the  part  of  the  town." 
Rooney  v.  Eandolph,  128  Mass.  580  ; 
Hayes  v.  Cambridge,  138  Mass.  461 ;  s.  c. 
136  Mass.  402  ;  Hanscom  v.  Boston,  141 
Mass.  242  ;  Olsen  v.  Worcester,  142  Mass. 
536.  History  of  legislation  traced  by 
Hoar,  J.,  Stanton  r.  Springfield,  12  Allen 
(Mass.),  566;  hy  Gray,  C.  J.,  in  Hill  p. 
Boston,  122  Mass.  344  (1877),  (noted, 
supra,  sec.  965)  ;  by  Allen,  J.,  in  Post  v. 
Boston,  141  Mass.  189  ;  and  by  C.  Allen, 
J.,  in  Tindley  v.  Salem,  137  Mass.  171  ; 
Flanders  v.  Norwood,  141  Mass.  17. 

Rhode  Idand.  —  Substantially  the  same. 
Construed,  Providence  p.  Clapp,  17  How. 
161. 

Vermont  Statute.  —  The  language  of 
the  Vermont  statute  in  force  until  1880 
was  :  "If  any  special  damage  shall  happen 
to  any  person,  his  team,  carriage,  or  other 
property,  by  means  of  the  insufficiency  or 
want  of  repair  of  any  highway  or  bridge 
in  any  town,  which  such  town  is  bound 
to  rejKiir,"  the  town  shall  be  liable.  By 
the  Act  of  1882,  the  liability  of  the  town 
is  more  limited  than  under  the  previous 
statute.  It  is  not  liable  for  defective  con- 
dition of  "winter  roads."  It  is  liable,  as 
before,  for  defective  bridges.  Willard  r. 
Sherborne,  8  Atl.  Rep.  735. 

Connecticut  Statute.  —  The  Connecticut 
statute  in  substance  is  that  the  several 
towns  shall  make  and  keep  in  good  and 
s  ifficicnt  repair  all  the  needful  highways 
and  bridges,  &c.,  and  if  any  person  shall 
be  injured,  in  his  person  or  property, 
through  or  by  means  of  a  defect  in  the 
road  or  bridge,  he  may  recover  damages 
of  the  town,  &c. 

New  Hampshire  Statute.  —  In  New 
Hampshire,  by  the  statute  of  February 
27,  1786,  it  is  provided,  "that in  case  any 
special  damage  shall  happen  to  persons 
or  their  teams  or  carriages  by  means  of 
the  insufficiency  or  want  of  repair  of  any 
highway  or  bridge  in  any  town  or  parish, 
the  party  aggrieved  shall  recover  his  dam* 


age  in  an  action  against  such  town  or 
parish.  And  the  said  town  shall  have  a 
remedy  over  against  the  surveyor  of  high- 
ways through  whose  fault  or  neglect  the 
same  happened."  Reviseil  Statutes,  chap, 
xlvii.  sec  1.  See  Act  1878,  chap.  75,  as 
to  liability  for  defects  caused  by  snow. 

Maine  Statute.  —  9y  the  statute  in 
Maine  (Revised  Statute  of  1841,  chap. 
XXV.),  all  highways,  &c,  are  to  be  "kept 
in  repair  and  amended  from  time  to  time, 
that  the  same  may  be  safe  and  convenient 
for  travellers,"  &c.  In  default  thereof, 
the  town  in  which  such  neglect  of  duty 
occurs  is  made  liable.  And  any  person 
receiving  "any  bodily  injury,"  or  suffer- 
ing "  any  damage  in  his  property,  through 
any  defect  or  want  of  repairs,  .  .  .  may 
recover,  in  a  special  action  of  the  case,  of 
the  county,  town,  or  persons  who  are  by 
law  liable  to  repair  the  same,  the  amount 
of  damages  thereby  sustained,  if  such 
county,  town,  or  person  had  reasonable 
notice  of  the  defect  or  want  of  repair." 
By  Act  of  1882,  towns  are  exempt  from 
liability  to  persons  on  foot  for  injuries 
caused  by  snow  or  ice  on  the  sidewalk,  or 
by  reason  of  its  slippery  condition.  The 
town  must  have  twenty-four  hours  actual 
notice  of  the  defect.  The  maximum  re- 
covery is  limited  to  $2000. 

In  a  case  where  the  alleged  defect  was 
an  awning  projecting  ove-r  the  sidewalk, 
Mr.  Justice  Clifford  states  the  following 
as  essential  to  a  recovery  under  the  stat- 
ute of  Maine  :  The  highway  must  be  one 
which  the  town  is  bound  to  keep  in  re- 
pair. It  must  have  been  defective  at  the 
time  of  the  accident.  The  plaintiff  must 
have  been  injured  as  alleged  in  the  declara- 
tion. The  town  must  have  had  reasonable 
notice  of  the  defect  prior  to  the  injury. 
The  plaiuriff  must  have  been  in  the  exercise 
of  ordinar)'  care  at  the  time  of  receiving  the 
injury.  The  injury  must  have  been  oc- 
casioned solely  by  the  defect,  and  not  by 
any  want  of  ordinary  care  on  the  part  of 
the  plaintiff.  The  question  whether  the 
way  was  ont  of  repair  or  defective,  or  not, 
is  one  of  fact  for  the  jury.  Travellers,  it 
was  held,  may  receive  injuries  whUe  trav- 
elling upon  defective  highways,  and  such 
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defective  streets  or  sidewalks ;  the  liahility  is  wholly  statutory}  The 
same  rule  prevails  in  some  of  the  other  States.^     An  important  con- 


as  are  not  occasioned  by  the  defects  or 
their  own  negligence,  and  still  the  town  re- 
quired to  keep  the  same  way  in  repair  may 
not  be  liable  for  the  injury.  An  injuiy 
may  be  produced  by  the  united  effect  of  a 
want  of  repair  in  a  road,  and  some  other 
cause,  and  the  injured  party  not  be  enti- 
tled to  recover  from  those  whose  duty  it 
was  to  keep  the  way  in  repair.  If  an  ob- 
struction be  left  in  a  street  by  a  responsi- 
ble party,  still,  if  the  town,  by  its  own 
neglect,  allow  the  obstruction  to  remain 
until  it  is  chargeable  with  notice,  the 
town  is  liable  to  a  person  injured  by  rea- 
son of  the  existence  of  such  obstruction. 
Merrill  v.  Portland,  4  Cliff.  C.  C.  138. 

The  terms  "travel,"  "traveller"  and 
•*  travelling,"  used  in  the  statute,  have  no 
technical  legal  significance.  Under  "  ap- 
propriate "  instructions,  it  is  for  the  jury 
to  determine  whether  a  person  receiving 
an  injury  was  "  travelling  upon  the  high- 
way "  within  the  meaning  of  the  statute. 
Hardy  iJ.  Keene,  52  N.  H.  370  (1872); 
Bliss  V.  South  Hadley,  145  Mass.  91. 

1  It  is  the  language  of  one  of  the  most 
accomplished  judges  that  ever  sat  upon 
the  uniformly  able  supreme  judicial  bench 
of  Massachusetts,  speaking  of  this  sub- 
ject, that,  "  The  liability  of  towns  for 
defects  in  ways  is  wholly  the  creation  of 
.statutes,  and  is  a  liability  strictly  limited 
and  peculiar."  Per  Hoar,  J.,  Oliver  v. 
Worcester,  102  Mass.  489,  496  (1869)  ; 
s.  c.  3  Am.  Rep.  485  ;  Mower  v.  Leices- 
ter, 9  Mass.  247  (1812)  ;  Commonwealth 
V.  Springfield,  7  Mass.  9  (1810)  ;  Brady  v. 
Lowell,  3  Cush.  (Mass.)  121,  124  (1849)  ; 
Bacon  v.  Boston,  3  Cush.  174  (1849)  ; 
Brailey  v.  Southborough,  6  Cush.  141 
(1S50)  ;  Smith  v.  Dedham,  8  Cush.  522 
(1851)  ;  Hixon  v.  Lowell,  13  Gray,  59, 
64  (1859)  ;  Vinal  v.  Dorchester,  7  Gray, 
421,  422  ;  Gregory  v.  Adams,  14  Gray, 
242  ;  Hill  v.  Boston,  122  Mass.  344 
(1877);  s.  c.  23  Am.  Rep.  .332.  "The 
obligations  resting  upon  towns  in  relation 
to  tlie  support  of  highways  and  bridges  is 
not  imposed  by  the  common  law,  but  is 
wholly  a  creature  of  the  statute."  Per 
IFaite,  J.,  in  Chidsey  r.  Canton,  17  Conn. 
475,    478    (1846),   approving    Mower    v. 


Leicester,  9  Mass.  247  ;  Reed  v.  Belfast, 
20  Me.  248 ;  Burritt  v.  New  Haven,  42 
Conn.  174  (1875).  So,  in  New  Hamp- 
shire: Farnum  v.  Concord,  2  N.  H.  392 
(1821),  approved  in  Eastman  v.  Meredith, 
36  N.  H.  284  (1858)  ;  and  note  remarks 
of  Parley,  C.  J.,  in  the  conclusion  of  his 
masterly  opinion,  pp.  298,  301.  So,  in 
Maine :  Reed  v.  Belfast,  20  Me.  246,  248  ; 
Sanford  v.  Augusta,  32  Me.  536  ;  Peck  v. 
Ellsworth,  36  Me.  393.  And  Vermont: 
Baxter  v.  Winooki  Turn  p.  Co.,  22  Vt. 
114,  123  (1849);  Hyde  v.  Jamaica,  27 
Vt.  443,  457,  per  Bennett,  J.  ;  State  v. 
Burlington,  36  Vt.  521,  per  Poland,  C.  J. ; 
Parker  v.  Rutland,  56  Vt.  224  ;  French  v. 
Boston,  129  Mass.  592.  See,  also.  Kit- 
tredge  v.  Milwaukee,  26  Wis.  46. 

"^  In  Michigan,  the  statute  (Pub.  Acts, 
1885,  pp.  289,  291)  providing  a  remedy 
for  injuries  sustained  in  streets,  declares 
that  710  common-laiv  liability  shall  exist. 
See  McArthur  v.  Saginaw,  58  Mich.  357. 
This  statute  relates  only  to  injuries  from 
defective  highways,  streets,  bridges,  cross- 
walks, and  culverts,  and  its  application  is 
restricted  to  such  as  are  due  to  defects  from 
being  out  of  repair,  and  not  including  those 
caused  by  acciomulations  of  ice  and  snov), 
McKellar  v.  Detroit,  57  Mich.  158.  The 
want  of  repair  must  be  the  immediate 
cause  of  the  injury ;  allowing  a  thing 
which  forms  no  part  of  the  street  —  as  a 
boulder  which  has  been  dug  out  of  it  and 
left  in  the  gutter  —  to  remain  for  a  time, 
is  not  such  a  "want  of  repair."  Agnew  v. 
Corunna,  55  Mich.  428  ;  see,  also.  Burn- 
ham  V.  Byron,  46  Mich.  555  ;  Grand 
Rapids  V.  Wyman,  46  Mich.  516  ;  Detroit 
V.  Blackeby,  21  Mich.  84  ;  Detroit  v.  Put- 
nam,  45  Mich.  265.  The  rule  as  stated  in 
the  text  prevails  also  in  South  Carolina, 
Young  V.  Charleston,  20  S.  C.  116  ;  Chick 
V.  Newberry  County,  27  S.  C.  419  ;  Texas, 
Navastota  v.  Pearce,  46  Tex.  525,  since 
overruled  ;  Galveston  v.  Posnainsky,  62 
Tex.  118;  California,  Winbiglert).  Los  An- 
geles, 45  Cal.  36  ;  Arkaiisas,  Arkadelphia 
V.  Windham,  49  Ark.  139;  Wisconsin, 
Weissenberg  v.  Winneconne,  56  Wis.  667. 
As  to  Oregon,  see  Eastman  v.  Clackamas 
County,  32  Fed.  Rep.  24  ;  and  as  to  Neta 
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sequence  is  that  every  case  of  this  character  must  be  within  the  stat- 
ute ;  and  hence  the  liability  of  the  town  or  city  does  not  extend  to 
persons  not  within  the  protection  of  the  statute  ;  ^  and  hence,  also,  if 
it  only  gives  a  right  of  action  when  the  defect  has  existed  a  certain 
length  of  time,  this  time  must  have  elapsed  when  the  injury  hap- 
pened, in  order  to  make  it  actionable.* 


§  1001  (787).  Same  Subject;  Construction  of  the  New  England 
Statutes.  —  The  judicial  reports  of  the  Xew  England  States  abound 
with  decisions  under  these  statutes  respecting  ichat  constitutes  an 
actionable  defect,  insujiciency,  or  want  of  repair  in  a  street  or  high- 
way;  what  is  required  of  towns  in  order  to  discharge  their  duty 
under  the  statute  aud  escape  liability ;  how  much  of  the  highway 
or  street  must  be  made  safe  and  convenient ;  what  degree  of  care 
is  required  of  the  plaintiff;  what  injuries  result  so  directly  and 


Jersey,  Pray  r.  Jersey  City,  32  N".  J.  L. 
394  ;  Condict  r.  Jersey  City,  46  N.  J.  L. 
157  ;  Wild  v.  Paterson,  47  N.  J.  L.  406  ; 
Vorrath  v.  Hoboken,  49  N.  J.  L.  285.  A 
statute  of  Tf'cst  Virginia  gives  a  remedy 
for  any  injury  to  any  person  caused  by  a 
public  road  or  bridge  being  out  of  repair. 
See  ShefF  r.  Huntington,  16  W.  Va.  307. 

1  As  the  duty,  under  the  statute  of 
Massachusetts,  is  only  towards  travellers, 
it  does  not  extend  to  the  case  of  a  person 
who  is  using  the  highway  simply  for  the 
purposes  of  plaij.  Blodgett  v.  Boston,  8 
Allen,  237  (1864).  Commented  on  by 
Hoar,  J.,  Higginson  v.  Nahant,  11  Allen, 
630,  535  (1S66).  Same  principle,  Stick- 
ney  v.  Salem,  3  Allen,  374.  Distinguished, 
see  Britton  i*.  Cummington,  107  Mass. 
847  ;  Stiuson  v.  Gardiner,  42  Me.  248 
(1856)  ;  Harper  v.  Milwaukee,  30  Wis. 
365  (1872)  ;  Wilson  r.  Granby,  47  Conn.  ; 
s.  c.  22  Alb.  L.  J.  416  ;  Hunt  v.  Salem, 
121  ifass.  294;  Gallerie  v.  Lowell,  144 
Mass.  491  ;  Shearm.  &  Red.  Neg.  (4th  ed.) 
sec.  370,  and  cases  ;  Bliss  v.  South  Hadley 
(children  on  street  for  air  and  exercise), 
145  Mass.  91.  Infra,  sec.  1003,  note. 
An  action  does  not,  it  seems,  lie  against 
the  town  in  favor  of  a  person  who  receives 
an  injury  from  a  defective  highway  while 
using  such  highway  for  the  express  purpose 
of  horse-racing,  and  matching  his  horse  for 
speed  against  other  horses.  Aliter,  if  the 
fast  driving  was  merely  incidental  to  trav- 
elling upon  the  highway  for  any  of  the 


legitimate  purposes  for  which  a  highway 
is  designed  to  be  used.  McCarthy  r.  Port- 
land, 67  Me.  167. 

2  Brady  V.  Lowell,  3  Cush.  (Mass.)  121 
(1849).  See,  also,  Merrill  v.  Portland,  4 
Cliff.  C.  C.  R.  138,  noted  supra,  where 
the  elements  of  the  statutory  liability  are 
stated  by  Clifford,  J. 

"  In  Massachusetts,"  says  Gray,  C.  J., 
in  Hill  V.  Boston,  122  Mass.  344,  357 
(1877),  "  an  act  of  the  legislature  changing 
a  toicn  into  a  city  has  never  been  considered 
as  enlarging  civil  remedies  for  neglect  of 
corporate  duty,  and  it  has  been  constantly 
held  that  a  city,  like  a  town,  is  not  liable 
to  an  action  for  a  defect  in  a  highway, 
except  so  far  as  the  right  to  nuiintain  such 
an  action  has  been  clearly  given  by  stat- 
ute. Brady  v.  Lowell,  3  Cush.  (Mass.) 
121  ;  Harwood  r.  Lowell,  4  Cush.  310  ; 
Hixou  V.  Lowell,  13  Gray,  59,  64;  Oliver 
17.  Worcester,  102  Ma&s.  489.  The  same 
view  has  been  taken  in  other  Xew  Eng- 
land States,  and  in  New  Jersey,  Michi- 
gan, and  California.  Morgan  v.  Hallo- 
well,  57  Me.  375,  378 ;  Jones  v.  New 
Haven,  34  Conn.  1,  13  ;  Hewison  v.  New 
Haven,  37  Conn.  475  ;  Pray  r.  Jersey 
City,  32  N.  J.  L.  394  ;  Detroit  v.  Blacke.- 
by,  21  Mich.  84  ;  criticised  and  dissented 
from  in  Waltham  v.  Kemper,  55  HI.  347  ; 
Winbigler  v.  Los  Angeles,  45  Cal.  36." 
See,  also,  the  cases  cited  in  the  preceding 
note. 
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immediately  from  the  defective  or  insufficient  way  as  to  "be  within 
the  statute  ;  and  questions  of  a  like  character,  the  decisions  concern- 
ing which  are  referred  to  below. 

§  1002.  Same  subject.  How  far  the  New  England  Decisions  are 
generally  applicable.  —  These  statutes,  it  will  be  perceived,  are  gen- 
eral in  their  language,  and,  in  substance,  impose  the  duty  on  towns 
(and  they  extend  to  cities  as  well)  to  make  their  ways  safe  and  con- 
venient, and  give  an  action  for  injuries  occasioned  to  the  person  or 
property  of  travellers  by  reason  of  any  defect  or  want  of  repair. 
How  far  the  duty  they  impose  is  coincident  with  the  corresponding 
duty  which  in  other  States  is  held  by  the  courts  to  rest  by  implica- 
tion upon  municipal  corporations  proper,  so  as  to  make  the  adjudi- 
cations in  New  England  precisely  applicable  elsewhere,  is  a  question 
perhaps  not  entirely  clear.  We  lay  before  the  reader,  by  giving  the 
text  of  the  statutes,^  the  data  to  enable  him  to  form  upon  it  his  own 
judgment.  We  venture  to  remark,  however,  that  it  is  probable  these 
statutes,  as  construed,  do  impose  in  some  respects  a.  greater  measure 
of  liability  than  would  elsewhere  be  held  to  exist  by  implication. 
Many  of  the  questions,  however,  which  have  arisen  in  actions  upon 
them  are  obviously  general  in  their  nature,  —  as,  for  example,  the 
degree  of  care  required  of  the  plaintiff;  what  injuries  may  justly 
be  regarded  as  proximately  caused  by  the  unsafe  or  insufficient  higli- 
way;  the  evidence  competent  in  such  actions;  and,  to  some  extent 
the  rules  to  measure  the  recovery,  —  and  the  opinions  of  the  courts 
of  these  States  in  deciding  or  discussing  them  may  always  be  con- 
sulted with  interest,  and  often  with  advantage,  by  the  legal  or 
judicial  inquirer. 

§1003(788).  Same  subject.  Measure  of  Duty  under  New  England 
Statutes.  —  Generally  s])eaking,  it  may,  perhaps  correctly,  be  said 
that,  under  these  statutes,  a  town  or  city  charged  with  the  duty  of 
keeping  its  highways  or  streets  in  repair  performs  that  duty  when 
the  travelled  way  is  without  obstruction  or  structural  defects  which 
endanger  the  safety  of  travellers,  and  is  sufficiently  level  and  smooth, 
guarded  hy  railings  where  necessary,  to  enahle  persons,  hy  the  exer- 
cise of  ordinary  care,  to  travel  with  safety  and  convenience^ 

*  Ante,  sec.  1000,  note.  pair,"  and  the  liability  does  not  extend  to 
2  Hixon  V.  liOwell,  13  Gray,  59  (1859),  a  case  where  the  injury  is  caused  by  an 
per  Hoar,  J.  ;  Barber  v.  Roxbury,  11  explosion  of  powder,  between  anvils,  in- 
AUen,  318  (1865),  ;?cr  Gray,  J.  The  juring  a  traveller  on  the  streets.  Camp- 
language  of  the  text  held  applicable  bell's  Adm.  v.  Montgomery  Council,  53 
where  the  charter  duty  was  "that  the  Ala.  527  (1875);  s.  c.  25  Am.  Rep.  656. 
streets  of  the  city  should  be  kept  in  re-  In  the  following  cases  the  court  refused 


§  1003 


LIABILITY  :     UNSAFE  STREETS. 


1255 


It  is  impossible  to  give,  either  generally  or  under  these  statutes, 
a  definition  of  actionable  non-repair  which  is  applicable  in  all  cases. 
Such  non-repair  in  general  terms  may  be  said  to  be  any  defect  in  a 
highway  which  renders  it  unsafe  for  ordinary  travel.^  In  the  deter- 
mination of  this  question  the  nature  of  the  country,  the  character  of 
its  highways,  and  the  care  usually  exercised  in  reference  to  such 
highways,  must  all  be  taken  into  consideration. ^ 


to  rule,  as  a  matter  of  law,  that,  upon 
the  facts,  the  plaintiff  could  not  recover 
for  injuries  received  upon  public  streets. 
Bliss  V.  South  Hadlev,  145  Mass.  91 
(children  upon  the  street  for  air  and  ex- 
ercise), supra,  sec.  1000,  note,  and  cases; 
Brackenbridge  v.  Fitchburg,  145  Mass. 
160  (driving  a  blind  horse  on  a  dark  and 
rainy  night) ;  GuUine  r.  Lowell,  144 
Mass.  491  (child  playing  upon  a  bridge  in 
his  father's  presence)  ;  Moynihan  r.  Whid- 
den,  143  Mass.  287  (child  returning  to 
unguarded  hole  in  sidewalk  after  having 
been  ordered  away) ;  Gilbert  v.  Boston, 
139  Mass.  313  (snow  and  ice  on  side- 
walk). 

1  Castor  I'.  Uxbridge,  39  Up.  Can.  Q. 
B.  113  ;  Hixon  v.  Lowell,  13  Gray,  59  ; 
Barber  v.  Roxburj',  11  Ajlen,  318,  320; 
Hewison  v.  New  Haven,  34  Conn.  136, 
142. 

2  Hull  V.  Richmond,  2  ^Y.  &  M.  337. 
Illustratioxs  of  w/iat  cmistitutes  xon- 
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highway.  It  is  a  question  of  fact  alto- 
gether fur  a  jury  to  say  whether  the  place 
alleged  to  be  out  of  repair  is  dangerous, 
and,  if  so,  from  what  cause  ;  and  if  from 
a  natural  cause  or  process,  whether  the 
persons  liable  to  repair  the  road  could 
reasonably  and  conveniently,  as  regards 
expenditure  and  labor,  have  made  the 
road  safe  fur  use.  Caswell  v.  St.  Mary's 
PI.  R.  Co.,  28  Up.  Can.  Q.  B.  247,  254. 
The  season  of  the  year,  the  place  of  the 
accident,  the  hour  of  the  day  or  night, 
the  manner  and  nature  of  the  accident, 
must  all  be  taken  into  consideration  in 
determining  the  question.  See  Castor  v. 
Uxbridge,  39  Up.  Can.  Q.  B.  113  ;  Ring- 
land  V.  Toronto,  23  Up.  Can.  C.  P.  98  ; 
Hutton  V.  Windsor,  34  Up.  Can.  Q.  B. 
487  ;  Green  v.  Danby,  12  Vt.  338  ;  Rice 
V.  Montpelier,  19  Vt.  470  ;  Cassedy  v. 
Stockbridge,    21    Vt.    391  ;    Sessions     v. 


Newport,  23  Vt.  9  ;  Kelsey  r.  Glover,  15 
Vt.  708  ;  Merrill  v.  Hampden,  26  3Ie. 
234  ;  Providence  r.  Clapp,  17  How.  (U. 
S.)  161  ;  Fitz  r.  Boston,  4  Cusb.  (Mass.) 
365  ;  Johnson  v.  Haverhill,  35  N.  H.  74  ; 
Winship  v.  Enfield,  42  N.  H.  197  ;  Pratt 
V.  Amherst,  140  Mass.  167  (railing  erected 
in  street  to  change  the  course  of  tmvel)  ; 
Talbot  V.  Taunton,  140  Mass.  552  (low 
bridge)  ;  Dubois  v.  Kingston,  102  N.  Y. 
219  (stepping-stone  in  sidewalk  not  an 
obstruction)  ;  Yeaw  v.  Williams,  15  R.  I. 
20  (posts  marking  line  of  curve  in  a 
street)  ;  Fritsch  v.  Allegheny,  91  Pa.  St. 
226  (dead  horse  in  street)  ;  Schroth  v. 
Prescott,  68  Wis.  678  (hole  in  sidewalk)  ; 
Hart  V.  Red  Cedar.  63  Wis.  634  ;  Baker 
r.  Madison,  62  Wis.  137  ;  Fopjier  v. 
Wheatland,  59  Wis.  623  (street  too  nar- 
row around  a  curve  on  a  hill).  The  cause 
of  the  accident  may  be  either  structural 
defect  or  inert  matter  left  either  upon  or 
over  the  road.  Davis  v.  Bangor,  42  Me. 
522.  In  some  cases  it  has  been  held  that 
the  defect  must  be  such  as  to  render  the 
corporation  liable  to  an  indictment  for  a 
nuisance.  Howard  v.  Bridge  water,  16 
Pick.  189  ;  Merrill  v.  Hampden,  26  Me. 
234  ;  Ringland  r.  Toronto,  23  Up.  Can. 
C.  P.  93;  Hutton  v.  Windsor,  34  Up. 
Can.  Q.  B.  487  ;  Ray  v.  Petrolia,  24  Up. 
Can.  C.  P.  73;  Boyle  v.  Dundas,  25 
Up.  Can.  C.  P.  420  ;  Castor  v.  Uxbridge, 
39  Up.  Can.  Q.  B.  113.  But  however 
desirable  that  may  be  as  a  rule  of  deci- 
sion, it  has  not,  says  Judge  Harrison, 
been  adopted  in  Canada.  Bums  v.  To- 
ronto, 42  Up.  Can.  Q.  B.  560  ;  Goldthwaite 
I'.  East  Bridgewater,  5  Gray  (Mass.),  61. 
It  is  not  every  nuisance  which  obstructs, 
hinders,  or  delays  travellers  on  a  high- 
way which  constitiites  non -repair  of  the 
highway.  Hewison  v.  New  Haven,  34 
Conn.  140.  The  traveller  may  be  ob- 
structed by  a   concourse   of  people,  by  a 
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§   1004.    Actionable  Defects  under  the  New  England  Statutes.  — • 

Actionable  defects  under  the  New  England  statutes  have  been  clas- 
sified as  follows  :  ^  — 

1.  Want  of  railings. 

2.  Obstructions  to  the  travelled  path  by  rocks,  stones,  wood, 
timber,  posts,  snow,  ice,  &c. 

3.  Holes  or  excavations  in  the  travelled  path,  or  so  immediately 
contiguous  as  to  make  the  highway  itself  unsafe. 

4.  Defective  bridges  and  causeways,  insufficient  to  support 
travellers. 

5.  Awnings,  and  falling  substances,  the  doctrine  in  respect  of 
which  is  limited  and  peculiar,  if  not  exceptional. 

In  a  work  general  in  its  character,  like  the  present,  it  is  imprac- 
ticable to  notice  at  length  the  cases  arising  under  these  local  stat- 
utes.2  It  must  suffice  briefly  to  refer  to  some  of  the  more  important 
of  them.  For  convenience  analogous  decisions  in  other  States,  resting 
upon  different  statutes  or  upon  general  principles,  are  cited  in  the 
same  connection.  By  recurring  to  the  New  England  statutes  here- 
tofore given,^  the  precise  force  and  value  of  the  decisions  upon  them 
will  be  better  seen,  and,  in  the  light  of  these  decisions,  the  state  of 
the  law  in  this  country  upon  the  general  question  of  the  implied  lia- 

crowd   of   carriages  ;   his    horse    may  be  and  not  so   connected  with  it  that  they 

fiiglitened  by  the  discharge  of  guns,  the  will  affect  the  security  or  convenience  for. 

explosion  of   fireworks,  by  the  falling  of  travel  of  those  using  the  travelled  path." 

a  signboard  insecurely  fastened,  by  mill-  Smith  v.  "Wendell,  7  Gush.  (Mass.)  498, 

tary  music,  by  the  presence  of  wild  ani-  500    (1851),  per  Dewey,  J.  ;   Shepardson 

nials,  and  yet  the  highway  not  be  in  any  v.  Colerain,  13  Met.  (Mass.)  55  ;  Kellogg 

legal  sense  out  of  repair.    Hixon  u.  Lowell,  v.    Northampton,    4    Gray    (Mass.),    65 

13   Gray,  59  ;   Davis  v.  Bangor,  42  Me.  (1855)  ;  s.  c.  8  Gray  (Mass.),  504  ;  How- 

522;  French   v.  Brunswick,  21  Me.  29;  ardr.  North  Bridgewater,  16  Pick.  (Mass). 

Taylor  v.  Peckham,  8  R.  I.  349  ;   s.  c.  5  189  ;     Cogswell  v.    Lexington,    4    Cush, 

Am.    Rep.    578  ;    Jones    v.    Boston,   104  (Mass.)  307  ;  Hayden  v.  Attleborough,  7 

Mass.  75;   s.  c.  6  Am.  Rep.  194.     "Any  Gray  (Mass.),    338    (1856)  ;    Wheeler  v. 

object  in,  upon,  or  near  the  travelled  path,  Westport,   30  Wis.  392 ;  2  Thomps.  Neg. 

which  would  necessarily  obstruct  or  hinder  chap.  xvi.  p.  766. 

one  in  the  use  of  the  road  for  the  purpose  ^  Per  Chapman,  J.,  in  Keith  v.  Easton, 

of  travelling  thereon,  or  which,   from  its  2  Allen  (Mass.),  552,  553  (1861)  ;  Barber 

nature  and  position,  would  be  likely  to  v.  Eoxbury,  11  Allen,  318,  320,  per  Gray, 

produce  that  result,  would  generally  con-  J.  ;    Sparhawk    v.    Salem,    1   Allen,    80 

stitute  a  defect  in  the  highway."    Hewi-  (1861). 

son  V.  New  Haven,  34  Conn.  140  ;  Harri-  2  j^  the  last  (4th)  edition  of  Shearman 

son  Munic.  Man.  (5th  ed. )  486.  &  Redfield  on  Negligence,  the  reader  will 

Ohatructmia    to  the    travelled  path,  find  a  useful   chapter  on  the   subject  of 

Towns  must  remove   actionable    obstruc-  liability    for    defective    highways  ;    and 

tions   to   the   travelled   path   or  route  by  also  in  Thompson  on   Negligence,  chap. 

whomsoever  placed   there,    but   "  are    not  xvi. 

liable  for  obstructions  in  portions  of  the         '  Supra,  sec.  1000,  note, 
highway,  not  jmrt  of  the  travelled  path, 
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hUity  of  municipal  corporations  in  respect  of  defective  and  unsafe 
streets  and  ways,  be  better  understood.^ 

§  1005.  Same  subject.  Want  of  Railings  or  Barriers.  —  If  rails 
or  barriers  are,  under  the  special  circumstances,  necessary  for  the 
proper  security  of  travellers,  the  authorities  charged  with  the  duty  of 
keeping  the  roads  in  repair  and  safe  condition  must,  under  the  con- 
struction of  the  New  England  statutes,  provide  them.^     The  duty  is 


1  Decisions  in  the  New  England 
States  respecting  Defective  Streets 
ANi>  Sidewalks.  "  Safe  and  conven- 
ient " ;  duty  thus  imposed,  defined.  Ray- 
mond V.  Lowell,  6  Cush.  (Mass.)  524, 
634  (1850).  Reviewed,  Hubbard  v.  Con- 
cord, 35  N.  H.  52  (1857) ;  Gregory  r. 
Adams,  14  Gray  (Mass.),  242  (1859),  per 
Merrick,  J.  ;  Hixon  v.  Lowell,  13  Gray, 
59  (1859),  per  Hoar,  J.  ;  Church  v. 
Cherrj-field,  33  Me.  460  (1851)  ;  John- 
son V.  Haverhill,  35  N.  H.  74  (1857), 
where  the  rule  adopted  by  the  Supreme 
Court  as  the  proper  construction  of  the 
statute  is  stated ;  Hubbard  v.  Concord, 
35  N.  H.  52.  In  Hardy  v.  Keene,  25 
N.  H.  370  (1872),  Foster,  J.  reviews  the 
previous  cases  in  that  State,  —  Johnson 
V.  Haverhill,  35  N.  H.  74  ;  HoU  v.  Man- 
chester, 40  N.  H.  410  ;  Clark  r.  Barriug- 
ton,  41  X.  H.  44  ;  Howe  v.  Plainlield,  41 
K.  H.  135  ;  Palmer  ».  Portsmouth,  43 
N.  H.  265  ;  and  Ray  v.  Manchester,  46 
N.  H.  59,  —  and  declares  the  court's  sat- 
isfaction with  their  wisdom  and  justice. 
Davis  V.  Bangor,  42  Me.  522  (1856)  ; 
Packard  v.  New  Bedford  (oblique  gutter 
across  street),  9  Allen,  200 ;  Keith  v. 
Easton,  2  Allen  (552),  per  Chapman,  J. 
Compare  Morse  v.  Richmond,  41  Yt.  435, 
and  note  ;  s.  c.  8  Am.  Law  Reg.  (n.  s.) 
81  ;  Leicester  v.  Pittsford,  6  Vt.  245 
(1834)  ;  Prindle  v.  Fletcher,  39  Vt.  255 
(1867)  ;  and  Clark  v.  Corinth,  41  Vt.  449 
(1868),  cited  with  approval  by  Dixon,  C. 
J.,  in  Ward  v.  Jefferson,  24  Wis.  342 
(1869) ;  Loan  v.  Boston,  106  Mass.  450 
(1871)  ;  Post  V.  Boston,  141  Mass.  189 
(cover  of  cess-pool  floating  off);  Hanscom 
V.  Boston,  141  Mass.  242  (coal  hole)  ;  Piatt 
V.  Weymouth,  147  Mass.  245  (derrick  used 
in  repair  of  street  held  not  an  actionable 
defect  under  the  statute)  ;  Davis  v.  Guil- 
ford, 55  Coun.   351   (gully  in  travelled 


highway)  ;  Witham  v.  Portland,  72  Me. 
539  (depression  in  sidewalk  before  a 
basement  window)  ;  Bennett  v.  Fifield,  13 
R.  I.  139  (object  calculated  to  frighten 
horse).     Post,  sec.  1021. 

2  Palmer  v.  Audover,  2  Cush.  (Mass.) 
600  (1849),  commented  on  in  Rowell  r. 
Lowell,  7  Gray,  100,  102  ;  Jones  v.  Wal- 
tham  (falling  into  cattle-guards),  4  Cush. 
299  (1849)  ;  Pittston  v.  Hart,  89  Pa.  St. 
389  ;  Britton  v.  Cummington,  107  Mass. 
347  ;  Babson  v.  Rockport,  101  Mass.  93  ; 
Stevens  v.  Boxford,  10  Allen,  93  ;  Has- 
kell V.  New  Gloucester,  70  Me.  305.  Lia- 
bility of  railroad  company.  lb.,  202,  per 
Metcalf,  J. ;  Alger  v.  Lowell,  3  Allen,  402  ; 
lb.  38  ;  Murphy  v.  Gloucester,  105  Mass. 
470  ;  Commonwealth  v.  Wilmington,  105 
Mass.  599 ;  Stockwell  v.  Fitchburg,  110 
Mass.  305 ;  Barnes  v.  Chicopee  (defect 
34  feet  distant),  138  Mass.  67  ;  Koester  v. 
Ottumwa,  34  Iowa,  41  (1871);  Burnham 
V.  Boston  (dangerous  excavation),  10  Al- 
len, 290  (1865)  ;  followed,  in  a  case  on 
similar  facts,  Orme  v.  Richmond,  79  Va. 
86  ;  Clark  v.  Richmond  (unprotected  area), 
83  Va.  355  (1887)  ;  Harris  v.  Newbury, 
128  Mass.  321;  Mullen  v.  Rutland,  55  Vt. 
77  ;  Olson  v.  Chippewa  Falls,  71  Wis. 
558  ;  Klatt  r.  Milwaukee,  53  Wis.  196 
(holding  a  city  not  liable  for  injuries  hap- 
pening when  barrier  had  been  removed 
without  its  knowledge)  ;  Stinson  v.  Gar- 
diner, 42  Me.  248  (1856)  ;  Blake  r.  New- 
field,  68  Me.  365  ;  Willey  v.  Ellsworth,  64 
Me.  57  ;  Doherty  v.  Waltham  (barriers  re- 
moved by  stranger  in  night-time),  4  Gray 
(Mass.)  596  (1855)  ;  Davis  v.  Hill,  41  N. 
H.  329  (1860);  Hayden  v.  Attleborough, 
7  Gray,  338  (1856)  ;  Freeport  r.  Isbell,  83 
111.  440  ;  s.  c.  25  Am.  Rep.  407  ;  Stack 
V.  Portsmouth,  52  N.  H.  221,  223  (1872). 
Commenting  on  the  two  cases  last  cited, 
Bassett  v.  St.  Joseph,  53  Mo.  290  (1873,> ; 
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not  an  absolute  one.  Thus  towns  are  not  necessarily  bound  to  fence 
or  to  erect  barriers  to  prevent  travellers  from  getting  outside  of  the 
road  or  way.^  A  municipal  corporation  may  determine  for  itself  to 
what  extent  it  will  guard  against  mere  possible  accidents,  and,  if  it 
be  not  guilty  of  negligence,  the  judicial  tribunals  are  not  to  say  it 
shall  suffer  in  damages  for  not  giving  to  the  public  more  complete 
protection,  since  that  would  practically  take  the  administration  of 
municipal  affairs  out  of  the  hands  to  which  it  has  been  intrusted 
by  law.2     But,  nevertheless,  where  a  rail  or  barrier  is  reasonably 


Halpin  v.  Kansas  City,  76  Mo.  335.  See 
He)'  V.  Philadelphia,  81  Pa.  St.  44 ;  s.  c. 
22  Am.  Rep.  733  ;  Scott  v.  Montgomery, 
95  Pa.  St.  444  ;  Pittston  v.  Hart,  89  Pa. 
St.  389  ;  Williams  v.  Clinton  (want  of  rail- 
ing on  embanked  highway),  28  Conn.  264 
(1859)  ;  Tolland  v.  Willington,  26  Conn. 
587  ;  Ward  v.  North  Haven,  43  Conu. 
148  ;  Houfe  v.  Fulton,  29  Wis.  296  ;  Toms 
V.  Whitby,  35  Up.  Can.  Q.  B.  195  ;  s.  c.  37 
Up.  Can.  Q.  B.  100.  Duty  to  close  or 
bar,  by  visible  signs,  if  unsafe.  Blaisdell 
V.  Portland,  39  Me.  113  (1855);  Loker  v. 
Damon,  17  Pick.  284  ;  Drury  v.  Worces- 
ter, 21  Pick.  44  ;  Koester  v.  Ottumwa,  34 
Iowa,  41  (1871);  Kelley  ?;.  Columbus,  41 
Ohio  St.  263.  When  road  or  street  regarded 
as  opened.  State  v.  Cornville,  43  Me.  427 
(1857)  ;  Bowman  «.  Boston,  5  Cush.  1  ; 
Kellogg  V.  Northampton,  8  Gray,  504 
(1857)  ;  Bunch  v.  Edenton,  90  N.  C.  431  ; 
Delphi  V.  Lowery,  74  Ind.  520  ;  Indianap- 
olis V.  Doherty,  71  Ind.  5  ;  Wyandotte  v. 
Gibson,  25  Kan.  236  ;  Sinclair  v.  Balti- 
more, 59  Md.  592  ;  Fitzgerald  v.  Berlin,  51 
Wis.  81  ;  Lewis  v.  Atlanta,  77  Ga.  756 
(lights  not  placed  upon  obstruction  as  re- 
quired by  ordinance).  A  city  held  not  lia- 
ble for  injuries  caused  by  want  of  railings 
upon  a  bridge  within  its  limits  owned  by 
the  State.  Carpenter  v.  Cohoes,  81  N.  Y. 
21.  "A  person  who  by  night  or  day  passes 
along  a  public  street  open  to  travel  has  a 
right  to  presume  that  it  is  in  a  safe  condi- 
tion ;  and  if,  in  the  exercise  of  reasonable 
care,  he  falls  into  an  excavation  in  the 
street  which  was  not  adequately  protected, 
and  sustains  injuries,  he  may,  in  a  proper 
case,  recover  therefor."  Maxwell,  J.,  in 
Lincoln  ».  Walker,  18  Neb.  250,  on  re- 
hearing of  s.  c.  lb.  244  ;  Thompson  on 
Neg.  (Vol.  ii.  chap.  xvi.  pp.  770-777)  col- 
lects many  cases  relating  to  the  duty  to 


erect  guards  and  railings,  and  to  light 
dangerous  places. 

^  Sparhawk  v.  Salem,  1  Allen  (Mass.), 
30  (1861)  ;  Murphy  v.  Gloucester,  105 
Mass.  470,  and  cases  cited  by  Morton,  J.  ; 
Puffer  V.  Orange,  122  Mass.  389  (1877) ; 
Barnes  v.  Chicopee,  138  Mass.  67  (1884)  ; 
Nebraska  City  v.  Campbell  (want  of  rail- 
ing), 2  Black  (590)  ;  Chicago  v.  Gallagher, 
44  111.  295  (1867)  ;  Jolietw.  Verley,  35  111. 
58  ;  Gilchrist  v.  Garden,  26  Up.  Can.  C. 
P.  1.  ;  Castor  v.  Uxbridge,  39  Up.  Can. 
Q.  B.  113  ;  Wilson  v.  Halifax,  L.  R.  3 
Ex.  114  ;  Cornwell  v.  Metrop.  Comm'rs  of 
Sewers,  10  Ex.  771  ;  Crafter  v.  Metrop, 
Ry.  Co.,  L.  R.  1  C.  P.  300  ;  Adams  v.  Nat- 
Ick,  13  Allen  (Mass.),  429  ;  Warren  v. 
Holyoke,  112  Mass.  362  ;  Shearm.  &  Red. 
Neg.  (4th  ed.)  sec.  356,  and  cases  ;  Vee- 
der  V.  Little  Falls,  100  N.  Y.  343  (an  in- 
corporated village  held  not  liable  for  dam- 
ages caused  by  the  want  of  a  railing  upon 
land  belonging  to  the  State,  though  it  had 
unlawfully  appropriated  the  land  for  a 
street).  In  Connecticut  a  city  is  not  under 
obligation  to  maintain  railings  in  front  of 
basement  offices  and  shops.  Beardsley  v. 
Hartford,  50  Conn.  529.  In  Iowa  cellar 
doors  in  sidewalks  are  not  unlawful.  If, 
when  open,  they  can  be  seen  readily  by  a 
pedestrian  using  due  care,  or  if,  in  the 
night  time,  they  are  lighted  so  as  to  be 
disclosed  to  such  a  person,  the  omission  to 
place  barriers  about  them  is  not,  of  itself, 
evidence  of  such  negligence  as  will  create 
liability,  as  a  matter  of  law.  Day  v.  Mt. 
Pleasant,  70  Iowa,  193. 

2  Lansing  v.  Toolan,  37  Mich.  132 
(1877)  criticised  2  Thomps.  Neg.  736,  note; 
Keyesv.  Marcellus,  50  Mich.  439.  Where 
a  horse,  becoming  frightened,  left  the 
roadway  and  dragged  a  carriage  up  a  grade 
of  about  twelve  feet  and  over  a  curbstone 
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necessary  for  the  security  of  travellers  on  the  road,  which  from  its 
nature  would  be  otherwise  unsafe,  and  the  erection  of  which  would 
have  prevented  the  injury,  it  is  actionable  negligence  not  to  con- 
struct and  maintain  such  a  guard  or  barrier.^ 


§  1006.  Same  subject.  Ice  and  Snovr  in  Streets  ;  Slippery  Side- 
walks. —  The  law  does  not  require  a  municipal  corporation  to  re- 
spond in  damages  for  every  injury  that  may  be  received  on  a  public 
street.^     The  corporation  is  not  required  to  have  its  streets  or  side- 


eight  inches  high,  crossed  the  sidewalk 
and  fell  down  an  embankment,  t?iere  being 
no  rail  or  other  barrier  on  the  outside  of  the 
walk,  the  city  was  held  not  to  be  liable. 
Peckham,  J.,  said  :  "That  which  never 
happened  before,  and  which,  in  its  char- 
acter, is  such  as  not  to  naturally  occur  to 
prudent  men  to  guard  against  its  happen- 
ing at  all,  cannot,  when  in  the  course  of 
years  it  does  happen,  furnish  good  ground 
for  a  charge  of  negligence  in  not  foresee- 
ing its  possible  happening,  and  guarding 
against  that  remote  contingency."  Hub- 
hell  V.  Yonkers,  104  N.  Y.  434. 

1  Atlanta  v.  Wilson,  59  Ga.  544;  Wil- 
son V.  Atlanta,  60  Ga.  473  ;  Lower  Ma- 
cungie  Tp.  v.  Merkhoffer,  71  Pa.  St.  276 ; 
Newlin  Tp.  r.  Davis,  77  Pa.  St.  317; 
Scranton  v.  Dean,  2  Weekly  Notes,  467  ; 
Alger  V.  Lowell,  3  Allen,  402;  Hey  v. 
Philadelphia,  81  Pa.  St.  44 ;  Pittston  v. 
Hart,  89  Pa.  St  389  ;  Scott  v.  Montgom- 
ery, 95  Pa.  St.  444  ;  Keys  v.  Marcellas,  50 
Mich.  439 ;  O'Leary  v.  Xlankato,  21  Minn. 
65  ;  Chicago  r.  His"lop,  61  111.  86  (1871)  ; 
Chicago  V.  Wright,  68  111.  586  :  Chicago 
V.  Hesing,  83  lU.  204  ;  Kennedy  o.  New 
York,  73  N.  Y.  365  ;  Hubbell  v.  Yonkers, 
104  N.  Y.  434  ;  Carlisle  v.  Brisbane,  113 
Pa.  St.  544.  That  it  is  not  negligence 
per  se.  Staples  ».  Canton,  69  Mo.  592 ; 
Day  V.  Mount  Pleasant,  70  Iowa,  193  ; 
8.  c.  30  N.  W.  Rep.  853. 

In  a  case  in  New  York,  where  the 
plaintiff's  horse,  which  was  attached  to  a 
cart  and  engaged  in  carting  brick  on  a 
dock  ounied  by  the  city,  suddenly  became 
unmanageable,  and  by  reason  of  the  neg- 
lect of  defendant,  a  municipal  corporation, 
to  provide  a  proper  string-piece  on  the 
dock,  backed  off  the  dock  and  was  lost, 
the  plaintiff  doing  all  in  his  power  to  pre- 
vent the  accident,  it  was  held  that  it  was 


the  duty  of  the  city  to  provide  a  string- 
piece  or  barrier  to  protect  animals  that 
were  temporarily  out  of  the  control  of  the 
owner  and  unmanageable,  as  well  as  those 
that  were  docile  and  obedient,  and  that 
these  facts  were  suflBcient  to  create  a  liabil- 
ity. Kennedy  v.  New  York,  73  N.  Y.  365. 
Ante,  sees.  985,  986.  It  was  held  to  be 
negligence  for  a  city  to  leave  a  ditch,  filled 
with  water  five  feet  deep,  bordering  on  a 
sidewalk  in  a  public  street,  without  any 
guards  ;  and  where  a  child  five  years  old 
left  the  house  of  its  parents  and  fell  into 
the  ditch  and  was  drowned,  the  city  was 
held  liable.  Chicago  v.  Hesing,  83  111.  204; 
Chicago  V.  Major,  18  111.349  ;  Indianapolis 
r.  Emmelman,  108  Ind.  530;  Orme  v. 
Kichmond,  79  Va.  86.  See  also  Niblitt  r. 
Nashville,  12  Heisk.  (Tenn.)  684. 

A  city  is  not  bound  to  provide  hitching 
posts,  and  where  it  does  so  it  is  bound  only 
to  ordinary  care  in  the  selection  and  setting 
of  them.  Rockford  r.  Tripp,  83  111.  247. 
Where  a  horse  became  frightened  and  ran 
away,  and  frightened  a  team  fastened  to 
post  provided  by  city,  causing  the  horses 
to  break  the  post  and  run  away,  and  they 
ran  over  and  injured  a  person  in  the  street, 
the  damage  too  remote  to  be  actionable. 
lb.  See,  also,  Marble  v.  Worcester,  4  Gray, 
395. 

2  Qnincy  v.  Barker,  81  111.  300  ;  Coates 
r.  Canaiin,  51  Vt.  131  ;  Chicago  v.  Bixby, 
84  lU.  82.  A  person  passing  along  a  side- 
walk with  which  he  is  familiar  in  the  day- 
time, who  walks  upon  a  part  which  is  ob- 
structed by  an  accumulation  of  ice,  and 
sustains  an  injury  which  he  might  have" 
avoided  by  passing  on  either  side  of  the 
obstruction,  cannot  recover  for  the  injury. 
Quincy  v.  Barker,  81  111.  300  ;  Aurora  v. 
Pulfer,  56  111.  270  ;  Schaefler  v.  Sandusky, 
33  Ohio  St  246. 
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walks  so  constructed  as  to  secure  absolute  immunity  from  danger  in 
using  them ;  nor  is  it  bound  to  employ  the  utmost  care  and  exer- 
tion to  that  end.  Its  duty,  generally  stated,  is  only  to  use  due  and 
proper  care  to  see  that  its  sidewalks  are  reasonably  safe  for  persons 
exercising  ordinary  care  and  prudence.  The  mere  slipperiness  of  a 
sidewalk,  occasioned  by  ice  or  snow,  not  being  accumulated  so  as 
to  constitute  an  obstruction,  is  not  ordinarily  such  a  defect  as  will 
make  the  city  liable  for  damages  occasioned  thereby.^  Where  there 
is  snow  upon  a  sidewalk,  and  it  is  rendered  slippery,  there  is  danger 
of  injury  from  slipping  and  falling,  even  on  the  best  constructed 
walks.  At  such  times,  there  is  imposed  upon  foot-travellers  the 
necessity  of  exercising  increased  care;^  and  where  the  city  uses 
reasonable  diligence  it  will  not  be  liable.^  But  in  case  no  attempt 
is  made  to  remedy  an  unsafe  sidewalk,  and  the  weather  is  such  that 
it  could  reasonably  have  been  done,  liability  may  attach.*  A  person 
■who  voluntarily  attempts  to  pass  over  a  sidewalk  which  he  knows  to 
be  dangerous  by  reason  of  ice  upon  it,  and  which  he  might  easily 
avoid,  cannot  ordinarily  be  regarded  as  exercising  due  prudence, 
and  therefore  cannot,  if  guilty  of  contributory  negligence,  maintain 
an  action  against  the  city  to  recover  for  injuries  sustained  by  falling 
upon  the  ice,  even  if  the  city  would  otherwise  have  been  liable.^ 

1  Stanton  r.  Springfield,  12  Allen,  566;     &  H.   PI.   K.   Co.,    15   Up.    Can.  Q.   B. 
Nason  v.  Boston,  14  Allen,  508  ;  Cook  v.     427. 

Milwaukee,  24  Wis.  270  ;  Ward  v.  Jeffei--  A  city  cannot  be  held  liable  for  injuries 
son,  24  Wis.  342  ;  Cook  v.  Milwaukee,  27  occurring  by  reason  of  extraordinary  falls 
Wis.  191  ;  Chicago  v.  McGiven,  78  111.  of  snow,  before  it  has  had  reasonable  time 
347  (1875)  ;  Clark  v.  District  of  Co-  to  clear  the  streets  and  put  them  in  a 
lunibia,  3  Mackey,  79  ;  Broburg  v.  Des  proper  condition  for  travel.  Clark  v.  Dis- 
Moines,  63  Iowa,  523  ;  Keith  v.  Brockton,  trict  of  Columbia,  3  Mackey,  79  ;  Haj'es  v. 
136  Mass.  119  ;  Taylor  v.  Yonkers,  105  Cambridge,  136  Mass.  402.  That  a  high- 
N.  Y.  202  ;  Chase  v.  Cleveland,  44  Ohio  way  was  impassable  for  three  months  by 
St.  505  ;  Mauch  Chunck  v.  Kline,  100  reason  of  drifts  of  snow,  held  not  to  be,  of 
Pa.  St.  119  ;  Kinney  v.  Troy,  108  N.  Y.  itself,  evidence  of  negligence  on  the  part 
567  (1888);  Kaveny  v.  Troy,  lb.  571;  of  a  town.  Burr  v.  Plymouth,  48  Conn. 
Seeley  v.  Litchfield,  49  Conn.  134  ;  Gross-  460.  City  held  liable  in  Dooley  v.  Meri- 
enbach  v.  Milwaukee,  65  Wis.  31  ;  Hill  v.  den,  44  Conn.  117;  Cloughessey  v.  Water- 
Fond  du  Lac,  56  Wis.   242  ;    Stilling  v.  bury,  51  Conn.  405. 

Thorp,  54  Wis.  538;  Schrothu.  Prescott,  63  *  Congdon  v.  Norwich,  37  Conn.  414  ; 

Wis.  652.     Other  cases  are  cited,  Shearm.  Landolt  v.  Norwich,  37  Conn.  615.     Ap- 

&  Red.  Neg.  (4th  ed. )  363,  and  by  Judge  proved.      Dooley   v,    Meriden,   44   Conn. 

Thompson.     2  Neg.  784  et  seq.  117  ;  s.  p.  Chicago  v.  Hislop,  61  111.  86 

2  Chicago   V.    McGiven,    78    111.    347  (1871)  ;    Boulder  v.    Niles,   9  Col.   415  ; 
(1875).  Cloughessey  v.  Waterbury,  51  Conn.  405  ; 

8  Battersby  v.  New  York,  7  Daly  (N.  Pomfrey  v.  Saratoga,  104  N.  Y.  459;  Tay- 

Y.),  16.    Allowing  snow  to  lie  071  a  macad'  lor  v.  Yonkers,  105  N.  Y.  202;  s.  c.  11 

amizcd  road  does  not,  as  a  general  rule,  N.  E.  Rep.  642. 

come  under  the  idea  of  allowing  a  road  *  Quincy  v.  Barker,  81  111.  300  ;  Au- 
to be  out  of  repair.    Stewart  v.  Woodstock  rora  v.  Pulfer,  56  111.   270  ;   Chicago   v. 
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The  author  ventures  to  remark  that  some  of  the  reported  judg- 
ments have  imposed  an  unreasonable,  if  not  impracticable,  degree  of 
care  and  diligence  upon  the  municipal  authorities  in  respect  of 
slippery  sidewalks  caused  by  snow  and  ice,  and  the  more  recent 
legislation  has  limited  and  the  later  decisions  obviously  and  justly 
tend  to  restrict  the  liability.  Each  case  must  depend  upon  its  exact 
facts,  and  the  foregoing  general  principles  must  be  understood  and 
applied  in  the  light  of  these  admonitory  suggestions,  and  of  the 


Bixby,  84  111,  82 ;  Schaefler  v.  Sandusky, 
33  Ohio  St.  246  ;  Durkin  v.  Troy,  61 
Barb.  437;  Evans  v.  Utica,  69  N.  Y.  166  ; 
Wilson  V.  Charlestown,  8  Allen  (Mass.), 
137  ;  Belton  v.  Baxter,  54  N.  Y.  245 ; 
Pennsylvania  R.  R.  Co.  v.  Rathgeb,  32 
Ohio  St.  66.  Infra,  sec.  1020,  and  note. 
In  the  New  England  States,  under  the 
statutes  above  referred  to  {ante,  sec.  1000, 
note),  requiring  highways  to  be  made  "safe 
and  convenient  at  all  seasons,"  &c.,  it  is 
held  that  towns  and  cities  are  liable  for  de- 
feds  and  obstructicms  caused  by  snow  andice, 
rendering  them  unsafe,  the  later  decisions 
tending,  however,  to  restrict  their  liability. 
Loker  v.  Brookline,  13  Pick.  343  (1832)  ; 
Horton  v.  Ipswich,  12  Cush.  488  (1853)  ; 
Hall  r.  Lowell  (injury  upon  sidewalk  cov- 
ered with  ice),  10  Ciish.  260,  262  (1852), 
remarks  of  Mctcalf,  J. ;  Stanton  v.  Spring- 
field (doctrine  carefully  stated  by  Hoar, 
J.),  12  Allen,  566  (1866')  ;  Shea  v.  Lowell, 
8  Allen,  136;  lb.  137;  O'Neill  v.  Lowell, 
6  Allen,  110  (1863)  ;  Street  v.  Holyoke, 
105  Mass.  82  (1870),  and  cases  cited  by 
Colt,  J.  ;  s.  c.  7  Am.  Rep.  500,  and  note  ; 
Stone  p.  Hnbbardston  (when  ice  a  defect), 
100  Mass.  49,  57  (1868),  and  cases  cited  by 
Gray,  J. ;  Gilbert  v.  Eoxburv,  lb.  183;  Lan- 
dolt  V.  Nor\vich  (Conn.  Superior  Court), 
6  Am.  L.  Reg.  (x.  s.)  383  (1872)  ;  .s.  c. 
37  Conn.  615  ;  Blake  v.  Lowell,  143  Mass. 
296  ;  Smyth  v.  Bangor,  72  Mc.  249.  Lia- 
bility extends  to  travelling  across  as  well 
as  passing  along  the  sidewalk.  Street  v. 
Holyoke,  105  Mass.  82  ;  Providence  r. 
Clapp,  17  How.  (U.  S.)  161  (1854),  con- 
struing statute  of  Bhode  Island,  which  is 
substantially  the  same  as  that  of  Massa- 
chusetts. Green  v.  Danby,  12  Vt.  338 
(1840)  ;  Barton  v.  Montpelier,  30  Vt.  650 
(1858);  Tripp  v.  Lyman  (defect  occasioned 
by  freezing  and  thavnng),  37  Me.  250 
VOL.  II.  —  39 


(1854)  ;  Durkin  v.  Troy,  61  Barb.  437  ; 
Mosey  r.  Troy,  lb.  580,  affirmed  as  Todd 
V.  Troy,  61  N.  Y.  506  (1875);  Savage  v. 
Bangor,  40  Me.  176  (1855)  ;  Hubbard  v. 
Concord  (descending  icy  sidewalk),  35  N. 
H.  52;  lb.  74;  Hall  r.  Manchester,  40 
X.  H.  410  (1860).  As  to  liability  else- 
where. McLaughlin  v.  Corry,  77  Pa.  St. 
109 ;  s,  c.  18  Am.  Rep.  432  (1875);  Cook 
V.  Milwaukee,  24  Wis.  270  (1869)  ;  .s.  c. 
27  Wis.  191 ;  Evans  r.  Utica,  69  N.  Y. 
166  (1877)  ;  s.  c.  25  Am.  Rep.  165  ;  Chi- 
cago r.  Bixby,  84  111.  82  (1876);  vS.  c.  25 
Am.  Rep.  429  ;  Quincy  v.  Barker,  81  111. 
300  ;  s.  c.  25  Am.  Rep.  278  ;  Ward  r. 
Jefferson,  24  Wis.  342  (1869),  construing 
statute  of  Wisconsin ;  Baltimore  v.  Mar- 
riott, 9  Md.  160  (1856);  Atchison  v.  King, 
9  Kan.  550 ;  Collins  v.  Council  Bluffs,  32 
Iowa,  324  ;  7  Alb.  L.  J.  33  ;  s.  c.  7  Am. 
Rep.  200,  and  note  ;  Shearnt.  &  Red.  Xeg. 
(4th  ed.)  sees.  363,  364  ;  2  Thomps.  Neg. 
784. 

In  Illinois  it  is  held  that  a  city,  unless 
expressly  authorized  by  the  legislature, 
cannot,  by  ordinance,  compel  a  citizen  to 
remove  snow  from,  the  sidewalk  in  frojit  of 
his  premises,  any  more  than  to  remove  ob- 
structions from  the  middle  of  the  street, 
as  he  has  in  both  merely  an  interest  com- 
mon to  all  citizens.  And  the  case  is 
considered  to  be  wholly  unlike  special  as- 
sessments for  permanent  improvements 
adjoining  certain  lots  specially  benefited 
thereby.  Gridley  r.  Bloomington,  88  111. 
554  (1878);  Chicago  v.  O'Brien,  111  111. 
532.  Abutter  not  compellable  in  that 
State  to  keep  sidewalks  in  repair.  Chi- 
cago V.  Crosby,  111  111.  358.  But  as  to 
removal  of  snow,  the  contrary  has,  as  we 
have  seen  {ante,  chapter  on  Ordinances, 
sec.  394),  been  elsewhere  held.  Post,  sec. 
1012,  note. 
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circumstances  of  the  particular  case,  keeping  in  view  also  the  statu- 
tory j)rovisions  of  the  State,  if  there  are  any,  relating  to  the  subject.^ 
The  owner  or  occupant  of  the  building  is  not  liable  in  such  cases 
to  the  person  injured  on  the  sidewalk  in  front  thereof  from  natural 
accumulations  of  snow  or  ice.^ 


§  1007.  The  Defect  in  Street  must  be  the  Proximate  Cause  of  the 
Injury.  —  The  defect  in  the  highway  or  street,  whether  it  be  snow 
and  ice  or  whatever  its  nature,  must  be  the  direct  and  proximate 
cause  of  the  special  damage  for  which  the  corporation  is  sought  to 
be  made  liable.^     The  ordinary  rules  as  to  contributory  negligence 


1  Nebraska  City  v.  Rathbone,  20  Neb. 
288.  "  Several  authorities  treat  the  class 
of  cases  in  question  [for  injuries  caused  by 
ice  and  snow]  as  involving  want  of  repair 
«.nd  defects.  But,  in  the  absence  of  stat- 
utes which  provide  for  them  as  such,  it  is 
not  a  natural  construction,  and  the  cases 
are  more  consistent  which  deal  with  these 
things  as  acts  of  negligence  at  common 
law.  A  great  deal,  however,  may  fairly  de- 
pend on  local  usage  in  determining  duties 
concerning  highways  in  winter.  Where  it 
is  customary  to  treat  the  removal  of  snow 
and  ice  as  a  regular  part  of  highway  man- 
agement, the  failure  to  look  after  it  may 
be  properly  regarded  as  wrongful  and  neg- 
ligent." Per  Campbell,  J.,  in  McKellar 
V.  Detroit,  57  Mich.  158.  These  observa- 
.  tions  of  this  distinguished  judge  place  the 
subject  in  its  just  view. 

'^  Kirby  v.  Boylston  Market  Assoc,  14 
Gray  (Mass.),  249  (1859);  Jansen  v.  Atchi- 
son, 16  Kan.  358  ;  Eustace  v.  Johns,  38 
Cal.  3  ;  Keokuk  v.  Keokuk  Indep.  Sch. 
Dist.,  53  Iowa,  352  ;  s.  c.  5  N.  W.  R.  508; 
Heeney  v.  Sprague,  11  R.  I.  502  (1877)  ; 
8.  c.  23  Am.  Rep.  502  ;  Vandyke  v.  Cin- 
cinnati, 1  Disney,  532  ;  Flynn  v.  Canton 
Co.,  40  Md.  312  ;  s.  c.  17  Am.  Rep.  603, 
and  note.  But  the  owner  is  liable  for  an 
injury  caused  by  snow  and  ice  falling  from 
the  roof.  Shipley  v.  Fifty  Associates,  101 
Mass.  251  ;  Garland  v.  Towne,  55  N.  H. 
55  (1874);  s.  p.  Hardy  r.  Keene,  52  N.  H. 
370  ;  post,  sees.  1006,  1013,  note,  1033. 

8  Dcverill  v.  Grand  Tr.  Ry.  Co.,  25  Up. 
Can.  Q.  B.  517 ;  see  also  Cotton  v.  Wood, 
8  C.  B.  N.  s.  568  ;  Tooiiiey  v.  London,  B. 
i  S.  C.  Ry.  Co.,  3  C.  B.  n.  s.  146  ;  Corn- 
man  V.  Eastern  Counties  Ry.  Co.,  4  H.  & 


N.  781  ;  Crafter  v.  Metrop.  Ry.  Co.,  L.  R. 
1  C.  P.  300  ;  Jackson  v.  Hyde,  28  Up. 
Can.  Q.  B.  294 ;  Henderson  v.  Barnes,  32 
Up.  Can.  Q.  B.  176  ;  Agnew  v.  Corunna, 
55  Mich.  428  ;  Bluffton  v.  Mathews,  92 
Ind.  213  ;  Aldrich  v.  Gorham,  77  Me.  287, 
where  it  was  said  that  "  in  order  to  render 
a  town  or  city  liable  on  account  of  an  ac- 
cident happening  on  a  highway,  it  must  ap- 
pear  that  the  defect  in  the  way  was  tlie  sole 
cause  of  the  injury."  Flagg  v.  Hudson, 
142  Mass.  280,  holding  that  where  a  per- 
son is  injured  by  collision  with  another 
vehicle  while  endeavoring  to  avoid  a  de- 
fect in  the  road,  the  defect  is  the  sole 
caiise  of  the  injury  and  he  may  recover 
therefor.  Where  horses  became  frightened 
at  an  ash  heap  negligently  left  in  the  road- 
way, and  ran  upon  and  along  a  railroad 
track  for  a  mile,  where  they  were  killed, 
it  was  held,  that  the  facts  being  undis- 
puted, the  court  should  have  instructed 
the  jury  that  the  negligent  act  of  the 
townshij)  was  the  remote  and  not  the 
proximate  cause  of  the  accident ;  and  that 
where  the  facts  are  disputed  the  question 
is  for  the  jury.  West  Mahanoy  Tp.  v. 
Watson,  116  Pa.  St.  344;  8.  c.  112  Pa. 
St.  574.  2  Thomps.  Neg.  766.  The  rule 
as  to  proximate  and  remote  causes  stated 
by  Paxson,  J.,  to  be  "  that  the  injury  must 
be  the  natural  and  probable  consequence 
of  the  negligence,  —  such  a  con.sequence 
as,  under  the  surrounding  circuinstniices  of 
the  case,  might  and  ought  to  have  been 
foreseen  by  the  wrong-<loer  as  likely  to 
flow  from  his  act. "  Hoag  v.  Lake  Shore 
&  M.  S.  R.  R.  Co.,  85  Pa.  St.  293.  West 
Mahanoy  r.  Watson,  supra.  Where,  by 
reason  of  the  want  of  ordinary  care,  there 
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and  its  effect  upon  the  right  of  recovery,  apply  to  cases  such  as  we 
are  now  considering.  Adverting  in  this  place  to  the  subject  in  a 
general  way,  it  may  be  stated  that  if  the  person  injured  knew  of  the 
defect  or  obstruction,  and  ought  reasonably  to  have  avoided  it  by 
going  outside  or  around  it,  and  did  not,  he  cannot  recover.^     It  has 


was  a  defective  condition  of  guttering, 
curbing,  and  sidewalk,  which,  in  conjunc- 
tion with  a  heavy  rainfall,  became  an  ac- 
tive agent  in  producing  damage  to  the 
foundation  of  a  building  on  adjoining  prop- 
erty, the  city  was  held  liable  for  the  in- 
jury. Hanney  v.  Kansas  City,  94  Mo.  334 
(1887). 

Negligence  is  want,  under  the  circum- 
stances of  the  particular  case,  of  due  care. 
Tuttle  r.  Holyoke,  6  Gray  (Mass.),  447  ; 
Hay  V.  Princeton,  11  Met.  442  ;  Marble  r. 
Worcester,  4  Gray,  395  ;  Adams  v.  Car- 
lisle, 21  Pick.  146  ;  Holman  v.  Townsend, 
13  Met.  297,  299  (1847)  ;  Horton  v.  Ips- 
wich, 12  Cush.  488  (1853)  ;  Lund  v. 
Tyngsboro'  (on  leaping  from  carriage  on 
near  approach  to  defect),  11  Cush.  563 
(1853) ;  Tuttle  v.  Holyoke,  6  Gray,  447 
(1856) ;  Sears  v.  Dennis,  105  Mass.  310 
(1870);  Stickney  v.  Maidstone,  30  Vt.  738 
(1858),  and  cases  cited  by  Pierpmit,  J.; 
Manderschid  v.  Dubuque,  29  Iowa,  73 
(1870).  Ordinary  iron  gas  box  in  side- 
walk ^Tith  projecting  rim,  uncovered,  may 
be  an  actionable  defect.  Loan  v.  Boston, 
106  Mass.  450  ;  Ayer  r.  Norwich  (tent  on 
road),  39  Conn.  376  (1872)  ;  s.  c.  12  Am. 
Rep.  396. 

Defect  caxjsisg  Team  to  be  fright- 
ened ;  Decisions  coxstruisg  New  Eng- 
land Statutes  (Ante,  sec.  1000,  note). 
Card  V.  Ellsworth,  65  Me.  547  (1876)  ; 
s.  c.  20  Am.  Kep.  722,  where  the  cases 
are  cited  and  reviewed  by  Peters,  J.  Mar- 
ble r.  "Worcester,  4  Gray  (Mass.),  395 
(1855) ;  Cook  v.  Charlestown,  98  Mass.  80 
(1867).  Compare  Morse  v.  Richmond,  41 
Vt.  435  ;  s.  c.  8  Am.  L.  Reg.  (n.  s.)  81, 
and  note  of  Judge  Redfield ;  Clinton  v. 
Howard,  42  Conn.  294  (1875) ;  Bassett  v. 
St.  Joseph,  53  Mo.  290  (1873)  ;  s.  c.  14 
Am.  Rep.  446  ;  Brown  r.  Glasgow,  57  Mo. 
156  ;  Bennett  v.  Fifield,  13  R.  I.  139  ; 
Smith  V.  Sherwood  Township,  62  Micli. 
159  (1886),  (hole  in  bridge).  Fright  of 
team  by  accident,  and  injury  thereto  by  a 
defect  in  the  highway.    Davis  v.  Dudley, 


4  Allen  (Mass.),  557  (1862).  Distin- 
guished from  Palmer  v.  Andover,  2  Cush. 
(Mass.)  600;  and  Howard  v.  North  Bridge- 
water,  16  Pick.  189.  Explained.  Fogg  v. 
Nahant,  98  Mass.  578  (1868);  Jackson  r. 
Bellevieu,  30  Wis.  250  (1872).  See  Man- 
derschid r.  Dubuque,  25  Iowa,  108,  disap- 
proving Davis  V.  Dudley,  supra.  Whether 
injury  caused  jointly  by  defective  road  and 
defect  in  plaintiff's  wagon,  horse,  or  har- 
ness is  actionable,  see  conflicting  views  in 
Vermont  and  Massachusetts  on  the  one 
hand,  and  Maine  on  the  other.  Hunt  v. 
Pownal,  9  Yt.  418  ;  Rowell  v.  Lowell, 
supra  ;  Howard  v.  North  Bridgewater,  16 
Pick.  189  ;  Marble  v.  Worcester,  4  Gray, 
395  ;  Palmer  r.  Andover,  2  Cush  (Mass.) 
600  (1849)  ;  Shepherd  v.  Chelsea,  4  Allen, 
113  (1862)  ;  Fogg  v.  Nahant,  106  Mass. 
278  ;  8.  c.  98  Mass.  578  ;  Moore  v.  Ab- 
bott, 32  Me.  46  (1850);  Farrar  p.  Greene, 
32  Me.  574  ;  Moulton  v.  Sanford,  51  Me. 
127  (1862).  Followed.  Perkins  v.  Fay- 
ette, 68  Me.  152  ;  and  Aldrich  v.  Gor- 
ham,  77  Me.  287  ;  following  Moore  r. 
Abbott,  supra,  which  is  denied  to  be  law 
in  Winshipr.  Enfield,  42  N.  H.  197(1560); 
HaU  V.  Kansas  City,  54  Mo.  598  ;  Lacon 
V.  Page,  48  111.  499  ;  Joliet  v.  Verley,  35 
111.  63  ;  Aurora  v.  Pulfer,  56  111.  270 
(1870) ;  Baldwin  v.  Greenwood  Tump. 
Co.,  40  Conn.  238  (1873)  ;  Gushing  v. 
Bedford,  125  Mass.  526.  See  further  cases 
cited,  infra;  also  2  Thomps.  Neg.  778. 
Burden  of  proof  to  establi.sh  contributory 
negligence.     See  infra,  sec  1026. 

1  Schaefler  r.  Sandusky,  33  Ohio  St. 
246  ;  Durkin  v.  Troy,  61  Barb.  437  ; 
Evans  r.  Utica,  69  N.  Y.  166  ;  Wilson  v. 
Charlestown,  8  Allen,  137  ;  Belton  v.  Bax- 
ter, 54  N.  Y.  245  ;  Pennsylvania  Co.  v. 
Rathgeb,  32  Ohio  St.  66  ;  Merrill  v.  Port- 
land, 4  Cliff.  C.  C.  138.  In  a  case  where 
the  allegations  of  the  party  injured  while 
crossing  a  gully  in  a  street,  were,  that  he 
saw  the  gully  but  believed  it  was  reason- 
ably safe,  that  he  used  due  and  ordinary 
care,  and  that  there  was  no  other  safe  road. 
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been  held  that  where  two  causes  combine  to  produce  the  injury,  both 
in  their  nature  proximate,  the  one  being  the  defect  in  the  highway 
and  the  other  some  occurrence  for  which  neither  party  is  responsible, 
such  as  the  accident  of  a  horse  running  away  beyond  control,  the 
corporation  is  liable,  provided  the  injury  would  not  have  been  sus- 
tained but  for  the  defect  in  the  highway .^  There  can  be  no  recovery 
if  the  injury  be  caused  by  the  unskilfulness  or  want  of  care  on  the 
part  of  the  driver,^  or  if  it  can  be  shown  that  the  plaintiff,  by  his 
own  want  of  care,  directly  caused  the  accident  ^  The  streets  and 
sidewalks,  it  has  been  well  remarked,  are  for  the  benefit  of  all  condi- 
tions of  people ;  and  all  have  the  right,  in  using  them,  to  assume 
that  they  are  in  an  ordinarily  good  condition,  and  to  regulate  their 
conduct  upon  that  assumption.  A  person  may  walk  or  drive  care- 
fully in  the  darkness  of  the  night,  relying  upon  the  belief  that  the 
corporation  has  performed  its  duty,  and  that  the  street  or  the  walk 
is  not  in  an  unsafe  condition.  He  walks,  it  has  been  said,  by  a 
faith  justified  by  law,  and  if  his  faith  is  unfounded,  and  he  suffers 
an  injury,  the  party  in  fault  must  respond  in  damages.     So,  one 


it  was  held  that  these  facts  did  not  show 
contributory  negligence,  and  that  the  ques- 
tion as  to  such  negligence  was  one  of  fact 
for  the  jury.  Albion  v.  Hetrick,  90  Ind. 
545. 

1  Toms  V.  Whitby,  37  Up.  Can.  Q.  B. 
100  ;  Sherwood  v.  Hamilton,  37  Up.  Can. 
Q.  B.  410  ;  Castor  v.  Uxbridge,  39  Up. 
Can.  Q.  B.  113  ;  Merrill  v.  Portland,  4 
Cliff.  C.  C.  138 ;  Moulton  v.  Sanford,  51 
Me.  127  ;  Perkins  v.  Fayette,  68  Me.  152; 
Ring  V.  Cohoes,  77  N.  Y.  83  ;  Ehrgott  v. 
New  York,  96  N.  Y.  264  ;  Hampson  v. 
Taylor,  15  R.  I.  83,  approving  text.  But 
see  conflicting  decisions  on  the  point,  su- 
pra. Shearm.  &  Red.  Neg.  (4th  ed.)  sec. 
346,  and  cases,  and  chap,  on  Proximate 
Cause. 

2  Flower  v.  Adams,  2  Taunt.  314  ;  Cas- 
sedy  V.  Stoekbridge,  21  Vt.  391  ;  Peoria 
Br.  Assoc.  V.  Loomis,  20  111.  235;  Alger  v. 
Lowell,  3  Allen  (Mass.),  402;  Stuart  v. 
Machiasport,  48  Me.  477  ;  Cobb  v.  Stand- 
ish,  14  Me.  198;  Marriott  v.  Stanley,  1 
M.  &  G.  568.  So  if  the  accident  really 
and  substantially  arose  by  reason  of  some 
defect  in  the  plaintiffs  wagon,  harness, 
&c.  Jenks  v.  Wilbraham,  11  Gray,  142; 
Noyes  v.  Morristown,  1  Vt.  357;  Allen  v. 
Hancock,  16  Vt.  230  ;  Bigelow  v.  Rutland, 
4  Cosh.  (Mass. )  247 ;  Moore  v.  Abbott, 


32  Me.  46  ;  Farrar  v.  Greene,  lb.  574;  see 
also  Clark  v.  Barrington,  41  N.  H.  44  ; 
Tucker  v.  Hennecker,  lb.  317  ;  Winship 
V.  Enfield,  42  N.  H.  197  ;  Palmer  v.  An- 
dover,  2  Cush.  (Mass.)  600;  Hunt  v. 
Pownal,  9  Vt.  411.  A  city  held  not  liable 
for  the  death  of  a  runaway  horse,  though  it 
had  neglected  to  erect  barriers  about  the 
defect  in  the  street  which  caused  the  acci- 
dent.    Moss  V.  Burlington,  60  Iowa,  438. 

3  Butterfield  v.  Forrester,  11  East,  60  ; 
Woolf  V.  Beard,  8  C.  &  P.  373  ;  Smith  v. 
Smith,  2  Pick.  (Mass. )  621  ;  Bridge  v. 
Grand  June.  Ry.  Co.,  3  M.  &  W.  244; 
Waite  V.  N.  E.  Ry.  Co.,  E.  B.  &  E.  719; 
Baker  v.  Portland,  58  Me.  199;  s.  c.  4 
Am.  Rep.  274;  Tuff  u.  Warman,  2  C.  B. 
N.  .s.  740  ;  s.  c.  5  C.  B.  N.  s.  573  ;  Wither- 
ley  V.  Regent's  Canal  Co.,  12  C.  B.  N.  s. 
2  ;  Bradley  v.  Brown,  32  Up.  Can.  Q.  B. 
463.  The  rule  operates  also  in  the  case  of 
children  of  tender  age.  Mangan  f.  Atter- 
ton,  L.  R.  1  Ex.  239  ;  Singleton  v.  East- 
ern Counties  Ry.  Co.,  7  C.  B.  N.  8.  287, 
The.  question  of  contributory  negligence 
arises  when  both  parties  are  substantially 
at  fault,  and  when  the  fault  of  each  con- 
tributes to  the  disaster.  Per  Cleasby,  B., 
in  Gee  v.  Metrop.  Ry.  Co.,  L.  R.  8  Q.  B. 
177. 
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whose  sight  is  dimmed  by  age,  or  a  near-sighted  person  whose  range 
of  vision  was  always  imperfect,  or  one  whose  sight  has  been  injured 
by  disease,  may  act  on  the  assumption  that  the  streets  and  ways  are 
in  a  reasonably  safe  condition.  Each,  however,  is  bound  to  know 
that  prudence  and  care  are  in  turn  required  of  him,  and  that  if  he 
fails  in  this  respect  any  injury  he  may  suffer  is  without  redress.^ 
Each  case  depends  upon  its  own  circumstances  and  each  is  a  law 
unto  itseK. 


§  1008.  Liability  for  Injuries  outside  the  Travelled  Highway; 
Width  to  be  kept  in  Repair;  Right  to  go  extra  viam  .  —  "Although 
the  highway  be  of  varying  and  unequal  width  between  fences,  on 
each  side,  the  right  of  passage  or  way,  prima  facie  and  unless  there 
be  evidence  to  the  contrary,  extends  to  the  whole  space  between  the 
fences,  and  the  public  are  entitled  to  the  use  of  the  entire  of  it  as 
the  highway,  and  are  not  confined  to  the  parts  which  may  be 
metalled  or  kept  in  repair  for  the  more  convenient  use  of  carriages 
or  foot-passengers."  ^  In  general,  however,  the  duty  to  keep  in  re- 
pair only  extends  to  the  road  actually  used  for  travel,  provided  it 
is  wide  enough  to  be  safe,  and  is,  in  its  actual  condition,  reasonably 
safe  for  travellers  who  use  due  care.^     The  duty  of  municipal  cor- 

1  Davenport  v.  Ruckman,  37  N.  Y.  568 
51 Z,  per  Hunt,  C.  J.,  whose  language  slight- 
ly altered  is  given  in  the  text ;  Weed  v. 
Ballston,  76  N.  Y.  329.  It  is  not,  however, 
too  much  to  ask  of  persons  of  defective 
sight  greater  care  than  is  required  of  per- 
sons free  from  such  infirmity.  Winn  v. 
Lowell,  1  Allen  (Mass.),  177;  Smith  17. 
Wildes,  143  Mass.  556  ;  Sleeper  v.  San- 
down,  52  N.  H.  244  ;  see  also  Bridges  v. 
No.  London  Ry.  Co.,  L.  R.  6  Q.  B.  377, 
397  ;  Hutton  v.  Windsor,  34  Up.  Can.  Q. 
B.  487.  No  person  is  required  to  have 
perfect  vision,  or  to  be  vigilant  in  the  dis- 
covery of  defects  which  ought  not  to  exist. 
Thompson  v.  Bridge  water,  7  Pick.  (Mass.) 
188.  No  person  is  in  fault  in  neglecring 
to  observe  and  avoid  a  defect  not  so  plain 
and  obvious  as  to  be  necessarily  observable 
by  one  in  the  possession  of  ordinary  facul- 
ties, travelling  at  an  ordinary  pace.  Cox 
r.  Westchester  Tump.  Co.,  33  Barb.  414  ; 
Frost  r.  Waltham,  12  Allen,  85.  Further 
as  to  elements  of  actionable  defect  in  the 
highway  or  street,  see  Vicksbnrg  v.  Hen- 
nessy,  54  Miss.  363  ;  .s.  p.  Lane  v.  Crom- 
bie,  12  Pick.  177  ;  Moore  r.  Abbott,  32 
3Ie.  46;  Rusch  v.  Davenport,  6  Iowa,  443. 


*  The  Queen  v.  United  Kingdom  TeL 
Co.,  3  F.  &  F.  74,  per  Martin,  B.  ;  Tutill 
V.  West  Ham  L.  Bd.  of  H.,  L.  R.  8  C.  P. 
447;  The  Queen  v.  Fitzgerald,  39  Up.  Can. 
Q.  B.  297;  Harrison  Munic.  Man.  (5th 
ed.)  488-497,  and  cases. 

*  Tisdale  v.  Norton,  8  Met.  (Mass.) 
388  ;  Smith  v.  Wendell,  7  Cush.  (Mass.) 
498  ;  Shepardson  v.  Colerain,  13  Met.  55  ; 
Kellogg  V.  Northampton,  4  Gray  (Mass.), 
65  ;  s.  c.  8  Gray,  504  ;  Howard  v.  No. 
Bridgewater,  16  Pick.  189  ;  Hayden  v. 
Attleborough,  7  Gray,  338  ;  Coggswell  v. 
Lexington,  4  Cush.  (Mass.)  307  ;  Spar- 
hawk  V.  Salem,  1  Allen,  30  ;  Richards  v. 
Enfield,  13  Gray,  344  ;  Rowell  v.  Lowell, 
7  Gray,  100  ;  Keith  v.  Easton,  2  Allen, 
552  ;  Campbell  r.  Race,  7  Cush.  (Mass.) 
408,  and  authorities  cited  ;  Morse  v.  Bel- 
fast, 77  Me.  44  ;  Kelley  v.  Columbus,  41 
Ohio  St.  263  ;  Fitzgerald  v.  Berlin,  64 
Wis.  203.  "Where  there  is  no  visible 
boundary  to  the  line  of  the  street,  and  a 
portion  of  the  roadway  traveUed  on  is  so 
near  the  actual  line  (although  really  out- 
side thereof)  as  to  induce  the  belief  in 
any  one  exercising  reasonable  care  that  he 
is  within  such  line,  if  such  portion  is  for 
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§  1010.    Lighting  Streets,  as  connected  with  Defects  therein.  —  A 

corporation  which  by  its  charter  has  the  power  to  lay  out,  improve, 
light,  and  keep  its  streets  in  order,  is  liable  in  damages  at  the  suit  of 
an  individual  who  sustains  injuries  by  reason  of  the  neglect  of  such 
corporation  to  keep  its  streets  in  a  safe  condition.^  The  grant  of 
power  in  the  charter  of  a  city  to  the  council  to  lay  out  streets,  is 
a  grant  to  the  corporation,  and  is  of  such  a  character  as  to  prevent 
its  exercise  by  any  other  person  or  body.^  A  city  is  under  no  obli- 
gation to  light  its  streets  with  lamps,  and  simply  neglecting  to  light 
the  streets  is  not  a  ground  of  liability.^  But  where  it  assumes  to 
light  a  street,  and  does  it  so  negligently  that  a  person  is  injured  in 
consequence  by  falling  into  an  excavation  in  the  night-time,  the 
character  of  the  light  may  be  shown  as  a  circumstance  to  establish 
negligence.*  A  person  employed  and  paid  by  one  who  has  con- 
tracted to  light  and  take  care  of  street-lamps  is  not  a  servant  or 
agent  of  the  corporation,  and  if,  while  engaged  in  his  work,  he 

for  public  travel  and  its  recognition  by 
town  ofRcers  as  a  highway  were  held  suf- 
ficient to  make  the  town  liable,  under  a 
statute,  for  injuries  sustained  by  reason  of 
its  negligence  in  failing  to  keep  the  road 
in  proper  repair.  Ivory  «.  Deerpark,  116 
N.  Y.  476  (1889)  ;  infra,  sec.  1012,  note. 

But  the  principle  stated  in  the  text  does 
not  apply  where  a  bridge  and  its  ap- 
proaches belong  to  the  State  as  part  of 
its  public  works,  for  in  such  case  the  city 
has  no  right  to  enter  upon  or  repair  the 
same,  and  hence  it  is  not  liable  for  an  in- 
jury caused  thereby  to  a  traveller,  al- 
though used  by  the  public  as  a  highway, 
with  the  acquiescence  of  the  State.  Wliere 
there  is  no  duty  and  no  power  there  can 
be  no  liability.  Carpenter  v,  Cohoes,  81 
N.  Y,  21;  Veeder  v.  Little  Falls,  100 
N.  Y.  343  ;  Brusso  v.  Buffalo,  90  N.  Y. 
679. 

1  Noble  V.  Richmond,  31  Gratt.  271  ; 
followed,  Clark  v.  Richmond,  83  Va.  355 
(1887)  ;  Gordon  v.  Richmond,  83  Va.  436  ; 
Barnes  v.  District  of  Columbia,  91  U.  S. 
540  (1875).     See  cases  cited  infra, 

^  Ih. ,  cases  supra. 

8  Randall  v.  Eastern  R.  R.,  106  Mass. 
276  (1871)  ;  s.  c.  8  Am.  Eep.  327  ;  Gas- 
kins  V.  Atlanta,  73  Ga.  746 ;  Lyon  v. 
Cambridge,  136  Mass.  419. 

*  Freeport  v.  Isbell,  83  111.  440  (1876)  ; 
8.  c.  25  Am.  Rep.  407.  Sec,  also,  Butler 
V.  Bangor,  67  Me.  888. 


Wright  V.  Belmont,  58  Wis.  370  ;  Davis 
V.  Fulton,  52  Wis.  657  ;  Cronin  v.  Del- 
avan,  50  Wis.  375  ;  Estelle  v.  Lake  Crys- 
tal, 27  Minn.  243  (a  platform,  erected  by 
a  private  person,  used  by  the  public  as  a 
part  of  the  street  with  the  knowledge  of 
the  municipal  authorities).  By  merely 
permitting  the  public  to  use  a  sidewalk 
which  is  not  within  the  limits  of  a  recog- 
nised street,  a  city  will  not  render  itself 
liable  for  injuries  sustained  by  reason  of 
its  defective  condition.  Bishop  v,  Cen- 
tralia,  49  Wis.  669.  Where  a  city  in  en- 
closing a  common  placed  the  fence  so  that 
a  strip  remained  along  a  public  street, 
such  strip  being  afterwards  paved  and 
used  as  a  sidewalk  for  more  than  twenty 
years,  it  was  held,  in  an  action  for  an  in- 
jury caused  by  a  defect  in  it,  that  it  had 
become  by  prescription  a  part  of  the  street, 
for  defects  in  which  the  city  was  liable. 
Veale  v.  Boston,  135  Mass.  187.  A  vil- 
lage in  Illinois  was  held  liable  for  injuries 
sustained  on  a  sidewalk  built  and  main- 
tained by  it  upon  private  pi-opcrty  within 
its  limits.  Magruder,  J.  :  "  Having  as- 
sumed to  perform  the  same  duty  in  regard 
to  it  as  though  it  was  a  part  of  one  of  the 
streets,  they  were  bound  to  use  the  same 
degree  of  vigilance  as  they  exercised  in 
reference  to  other  sidewalks  within  the 
limits  of  the  corporation,"  citing  text. 
Village  of  Mansfield  v.  Moore,  124  111.  133 
(1888).     The  use  of  a  road  for  many  years 
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suffers  an  injury  from  an  actionable  defect  in  a  highway,  he  can 
maintain  an  action  therefor  against  the  corporation,  if  free  from 
contributory  negligence.^ 

§  1011.  Defects  and  Obstructions  calculated  to  frighten  Animals. 
—  For  an  object  in  a  public  street  calculated  to  frighten  horses  ordi- 
narily gentle,  and  which  causes  an  accident  resultiug  in  an  injury, 
municipal  corpomtions  have  been  held  liable,  if  they  have  been 
guilty  of  negligence  in  allowing  it  to  remain  for  an  unreasonable 
time.  The  decisions  to  this  effect  generally  rest  upon  statutory 
provisions  and  involve  a  construction  thereof.  But  such  objects 
may  come  within  the  notion  of  a  public  nuisance,  which  it  is  the 
duty  of  the  municipality  to  remove  as  incident  to  its  duty  to  keep 
its  streets  in  a  safe  condition,  for  failure  to  discharge  which  it  may 
be  liable  to  any  one  specially  injured  thereby .^  Where  there  is  a 
defect  or  object  in  a  street  which  is  calculated  to  frighten  horees 
and  an  injury  occurs  by  reason  thereof  without  the  fault  of  the 
driver,  the  corporation,  if  it  has  been  negligent  in  respect  thereof,  is 
liable  ;  ^  but  objects  outside  the  travelled  way,  and  not  near  enough 


1  Eaton  r.  Woburn,  127  Mass.  270  ; 
s.  p.  Kimball  v.  Cushtnan,  103  Mass,  19-t; 
Johnson  r.  Boston,  118  Mass.  44. 

2  Chicago  r.  Hoy,  75  111.  530  (1874); 
McKee  r.  Bidwell,  74  Pa.  St.  218  ; 
Crissey  v.  Hestonville  ^I.  &  F.  Pass.  Ry. 
Co.,  75  Pa.  St  83  ;  Fritsch  r.  Allegheny, 
91  Pa.  St.  226  (1879)  ;  s.  c.  20  Alb.  L, 
J.  373 ;  Rnshville  v.  Adams,  107  Ind. 
475 ;  Crawfordsville  v.  Smith,  79  Ind. 
308  ;  Bennett  v.  Fifield,  13  Pw.  I.  139. 
Infra,  sec.  1013. 

•  Cashing  r.  Bedford  (bright  red-colored 
drinking-troughs),  125  Mass.  526.  A 
city  held  not  to  be  liable  for  damages  re- 
sulting from  a  horse  becoming  frightened 
at  an  implement  run  by  steam,  to  repair 
a  street,  and  vrithout  negligence.  Sparr 
V.  St.  Louis,  4  Mo.  App.  572.  In  the  ab- 
sence of  express  legislative  authority  a 
city  cannot  lawfully  grant  to  a  street 
railway  company  the  right  to  operate  a 
"  steam  "  motor  along  its  streets,  and  if  it 
does  so  it  may  be  liable  for  injuries  sus- 
tained by  a  traveller  on  the  street  whose 
team  is  frightened  by  the  steam  motor. 
Stanley  r.  Davenport,  54  Iowa,  463  (1879); 
8.  c.  9  Cent.  L.  J.  392,  citing  text.  JiUe, 
sec.  722,  note.     Turner  r.  Buchanan,  82 


Ind.  147-  See  supra,  sec.  953,  and  note  ; 
2  Thomps.  Neg.  778  ;  Cooley,  Torts,  617. 
The  following  may  be  mentioned  as  a 
few  from  the  many  cases  mostly  but  not 
wholly  arising  under  the  New  England  stat- 
utes {ante,  sec.  1000,  note),  as  to  what  have 
been  held  to  be  particular  de/erts  or  ob- 
structions. A  pile  of  stones.  Bigelow  v. 
Weston,  3  Pick.  (Mass.)  267;  Smith  v. 
Wendell,  7  Cush.  (Mass.)  498;  KeUogg 
r.  Northampton,  4  Gray,  65 ;  Foreman  v. 
Canterbury,  L.  R.  6  Q."  B.  214.  A  rock. 
Card  r.  Ellsworth,  65  Me.  547  ;  s.  c.  20 
Am.  Rep.  722.  Sticks  of  timber,  logs,  dr. 
Castor  r.  Uxbridge,  39  Up.  Can.  Q.  B. 
113  ;  Springer  r.  Bowdoinham,  7  Me.  442 ; 
Snow  V.  Adams,  1  Cush.  (Mass.)  443  ; 
Johnson  r.  Whitefield,  18  Me.  286  ;  Davis 
V.  Bangor,  42  Me.  522 ;  Gorham  v. 
Cooperstown,  59  N.  Y.  660  (1875).  A 
tent.  Aver  r.  Norwich,  39  Conn.  376  ; 
12  Am.  Rep.  396.  A  portable  furnace. 
Rushville  v.  Adams,  107  Ind.  475.  IHle  of 
lumber.  North  Manheim  r.  Arnold,  119  Pa. 
St.  380.  Steam  thresher.  Burrell  Township 
V.  Uncapher,  117  Pa.  St.  353.  Steam  motor. 
Stanley  v.  Davenport,  54  Iowa,  463  ;  ante, 
sec.  722,  note.  A  steam  roller  and  engine. 
Young  «.   New  Haven,    39   Conn.   435  ; 
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to  the  line  of  public  travel  to  interfere  with  or  incommode  trav- 
ellers, are  not  defects  in  the  highway.  ^     It  is  not  requisite,  as  we 


s,  c.  12  Am.  Rep.  400  n.  Pole.  Mochler 
V.  Sliaftsboiough,  46  Vt.  580  ;  s.  c.  14 
Am.  Eep.  634  ;  Turner  v.  Buchanan,  82 
Ind.  147.  But  not  a  broken-down  wagon. 
Rounds  V.  Stratford,  26  Up.  Can.  C.  P. 
11.  Posts.  Soule  V.  Grand  Trunk  IXy. 
Co.,  21  Up.  Can.  C.  P.  308  ;  Coggswell 
V.  Lexington,  4  Cush.  (Mass.)  307.  But 
see  McComber  v.  Taunton,  100  Mass.  255. 
See,  further,  Ray  v.  Manchester,  46  N.  H. 
59.  Holes  or  excavations.  Reed  v.  North- 
field,  13  Pick.  94 ;  Congreve  v.  Morgan, 
5  Duer  (N.  Y. ),  495  ;  Doherty  v.  Wal- 
tham,  4  Gray,  596  ;  Willard  v.  Newbury, 
22  Vt.  458  ;  Batty  v.  Duxbur}^  24  Vt. 
155  ;  Murphy  v.  Gloucester,  105  Mass. 
470  ;  Ghenn  v.  Provincetown,  lb.  313. 
Loose  planks,  projectio7is,  or  other  inequal- 
ities of  surface.  Irwin  v.  Bradford,  22 
Up.  Can.  C.  P.  19,  421  ;  Hall  v.  Man- 
chester, 40  N.  H.  410  ;  Winn  v.  Lowell, 
1  Allen,  177  ;  Raymond  v.  Lowell,  6 
Cush.  (Mass.)  524  ;  Hubbard  v.  Concord, 
35  N.  H.  52  ;  Smith  v.  Wendell,  7  Cush. 
(Mass.)  498.  A7i  ash  pile.  Ring  v.  Co- 
hoes,  77  N.  Y.  83.  Machinery  left  on 
roadside.  Bennett  v,  Lovell,  12  R.  I.  166. 
As  to  rope  extended  across  the  street  being 
an  obstruction  or  defect.  French  v.  Bruns- 
wick, 21  Me.  29  (1842).  But  see  Barber 
V.  Roxbury,  11  Allen,  318  (1865),  that  it 
is  not.  "  Obstructions,"  or  want  of  repairs, 
defined  by  Bartl.tt,  J.  Ray  v.  Manchester, 
46  N.  H.  59  (1865).  Loaded  wagons 
standing  on  a  street  under  care  of  a  driver 
not  a  "defect  or  want  of  repair"  of 
streets.  Davis  v.  Bangor,  42  Me.  522 
(1856).  Any  object  upon  or  near  the  trav- 
elled way,  ivhich  in  its  nature  is  calculated 
to  frighten  horses  of  ordinary  gentleness, 
may  be  held,  under  some  circumstances,  to 
constitute  a  defect  in  the  way  itself, 
Morse  v.  Richmond,  41  Vt.  435  ;  Cham- 
berlain V.  Engfield,  43  N.  H.  356  ;  Winship 
V.  Enfield,  42  N.  H.  19?  ;  Lund  v.  Tyngs- 
boro',  11  Cush.  (Mass.)  563;  Dimock  v. 
Suffield,  30  Conn.  129  ;  Hewison  v.  New 
Haven,  34  Conn.  136.  But  see  Horton  v. 
Taunton,  97  Mass.  266  ;  Kingsbury  v. 
Dedham,  13  Allen,  186  ;  Cook  v.  Charles- 
town,  lb.  190,  note  ;  Keith  v.  Easton,   2 


Allen,  552.  See,  also,  Corby  v.  Hill,  4 
C.  B.  N.  s.  556 ;  Pickhard  v.  Smith,  10 
C.  B.  N.  s.  470  ;  Tarry  v.  Ashton,  L.  R. 
1  Q.  B.  Div.  314;  Soule  v.  Grand  Trunk 
Ry.  Co.,  21  Up.  Can.  C.  P.  308  ;  Vars  v. 
Grand  Trunk  Ry.  Co.,  23  Up.  Can.  C.  P. 
143  ;  Crawfordsville  v.  Smith,  79  Ind. 
308.  The  onus  is  on  the  plaintiff  to  give 
afiirmative  evidence  of  negligence.  Lester 
V.  Pittsford,  7  Vt.  158;  Perkins  v.  Con- 
cord R.  R.  Co.,  44  N.  H.  223.  Evidence 
to  show  that  other  horses  besides  the 
plaintiffs  were  frightened  at  the  object 
is  admissible.  Darling  v.  Westmoreland, 
52  N.  H.  401  ;  s.  c.  13  Am.  Rep.  55. 
The  jury  are  not  to  infer  a  defect  on  the 
highway  at  a  particular  time  and  place 
merely  from  the  fact  that  an  injicry  was 
sustained  at  that  time  and  place.  Church 
V.  Cherryfield,  33  Me.  460  ;  Sherman  v. 
Kortright,  52  Barb.  267  ;  Collins  v.  Dor- 
chester, 6  Cush.  (Mass.)  396  ;  Packard 
V.  New  Bedford,  9  Allen,  200  ;  Cal- 
kins V.  Hartford,  33  Conn.  57.  But  see 
Kearney  v.  London,  B.,  &  S.  C.  Ry.  Co., 
L.  R.  5  Q.  B.  411  ;  s.  c.  L.  R.  6  Q.  B. 
759  ;  Feital  v.  Middlesex  R.  R.  Co.,  109 
Mass.  398  ;  s.  c.  12  Am.  Rep.  720  ;  Mul- 
len V.  St.  Johns,  57  N.  Y.  567  ;  15  Am. 
Rep.  530  ;  Harrison's  Munic.  Manual 
(5th  ed.),  486  et  seq. 

1  Farrell  v.  Oldtown,  69  Me.  72  ;  Bart- 
lett  V.  Kittery,  68  Me.  358  ;  Rounds  v. 
Stratford,  26  Up.  Can.  C.  P.  11  ;  Nichols 
V.  Athens,  68  Me.  413.  Thus  where  the 
wrought  part  of  a  highway  was  sufficiently 
smooth  and  wide  for  safe  transit,  a  trav- 
eller's horse,  meeting  cows  with  boards  on 
their  horns,  became  frightened  and  ran 
the  wagon  against  a  blasted  rock  lying 
outside  the  wrought  part,  but  inside  the 
highway  limit,  it  was  held  that  the  town 
was  not  liable  for  the  consequent  injury 
to  the  traveller.  Perkins  v.  Fayette,  68 
Me.  152,  approving  Moulton  v.  San  ford, 
51  Me.  127  ;  .s.  p.  Rockford  v.  Tripp,  83 
111.  247  ;  Marble  v.  Worcester,  4  Gray 
(Mass.),  395.  Compare  Blake  v.  New- 
field,  lb.  365  ;  Shearm.  &  Red.  Neg.  (4th 
ed.)  sees.  350,  351,  and  cases  ;  2  Thomps. 
Neg.  766,  and  cases. 
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have  already  seen,  that  a  highway,  in  its  whole  width  as  located, 
should  be  fitted  for  travel  It  is  sutficient  if  it  be  of  suitable  width, 
and  in  good  condition  for  the  needs  of  the  public.^ 

§  1011  a  (1021).  Licensed  Exhibitions  rendering  Streets  unsafe. 
—  Where  the  municipal  authorities  expressly  allowed  the  street  of 
a  city  to  become  unsafe  for  public  use  by  licensing  or  authorizing 
the  exhibition  of  wild  anrmals  thereon,  in  consequence  of  which  the 
horses  of  a  person  lawfully  usin^  the  street  took  fright,  and  injury 
was  sustained,  the  city  was  held  by  the  Supreme  Court  of  Wiscon- 
sin (conformably  to  the  line  of  decisions  in  that  State  holding  towns 
and  cities  liable  for  defective  streets)  to  be  liable  in  damages,  on  the 
ground  that  it  had  authorized  a  use  to  be  made  of  a  street  which 
rendered  it  dangerous  or  unsafe  to  travellers.^  But  in  the  same 
case  it  was  afterwards  held  that  the  city  was  not  thus  liable  where 
it  had  not  licensed  such  an  exhibition  in  the  street,  but  simply  li- 
censed the  exhibition  of  bears,  and  the  police  negligently  suffered  it 
to  take  place  in  the  street.  The  latter  case  seems  to  qualify  and' 
limit  the  former.^  In  a  somewhat  similar  case  in  Massachusetts  a 
city  was,  under  the  circumstances  appearing  in  the  note,  held  not 
to  be  liable  for  an  injury  caused  by  a  horse  taking  fright  from  an 
authorized  exhibition  of  an  animal  known  as  the  "  Sacred  Ox."  * 

*  Supra,  sec.  1008  ;  post,  sec.  1016  ;  Street  Ry.  Co.,  54  Iowa,  669  ;  supra,  sees. 
Farrell  v.  Oldtown,  69  Me.  72  ;  Perkins  r.  953,  uote,  1011,  note  ;  Coolej-,  Torts,  617. 
Fayette,  68  Me.  152  ;  Seeley  v.  Litchfield,  »  Little  v.  Madison,  49  Wis.  605.  City 
49  Conn.  134  ;  Shearm.  &  Red.  Xeg.  (4th  licensed  a  shooting  gallery.  PlaintifiF  pass- 
ed. )  sec.  352.  A  new  side  line  or  con-  ing  along  the  street  was  injured  by  the 
cession  line,  opened  in  a  township  thinly  firing  of  a  gun  from  the  inside  of  the  gal- 
seattered,  could  scarcely  be  expected  to  be  lery,  which  was  near  the  street.  Held,  that 
found  in  as  perfect  a  condition  as  an  old  the  city  was  not  liable.  It  was  not  the  case 
highway  in  a  well-settled  township.  Col-  of  defect,  want  of  repair,  or  insuflBciency 
beck  ».  Brantford,  21  Up.  Can.  Q.  B.  276;  of  the  street  under  the  Wisconsin  statute. 
The  Queen  v.  Epsom  Union  Guard.,  8  L.  T.  HubbeU  r.  Viroqua  Wis. ),  30  Northwest 
N.  s.  383  ;  O'Connor  r.  Otonabee  Tp.,  Rep.  847. 
35  Up.  Can.  Q.  B.  73.  *  Cole  p.  Newburyport,  129  Mass.  594 

2  Little  r.  Madison,  42  Wis.  643  (1877) ;  (1880)  ;   8.  c.  23  Alb.  L.  J.  3.     The  case 

B.  c.  24  Am.   Rep.   435  ;   Same  v.  Same,  just  cited  was  decided    on   demurrer  to 

49  Wis.  605.     ' '  We  should  certainly  hes-  the  declaration,   which  in  substance  al- 

itate,"  says   Cole,   J.,    "  to   sanction  the  leged  that  the  city,  by  its  clerk,  duly  au- 

principle   that    a   municipal    corporation  thorized,  contracted  with  the  owners  of  an 

might  knowingly  and  unnecessarily  {)er-  animal  known  as  the  "  Sacred  Ox,"   au- 

mit  or  authorize  a  nuisance    or   danger-  thorizing  them  to  erect  a  booth  on  Slarket 

OU3  obstniction   to  be   placed  in  one  of  Square,  and  to  occupy  the  highway   for 

its  streets,  without  being  answerable  for  the  use  and  exhibition  of  the  animal  for 

damages  occasioned   thereby."     Ih.     See  the  consideration  of  §2.50  a  day  ;  that  the 

Stanley  r.  Davenport  (steam-motor  case),  mayor  and  aldermen  of  the   city,  by  the 

.'54  Iowa,  463,  referred  to,  ante,  sec.  722,  city   ordinances,   are  authorized   to  grant 

uote.     Compare  Stange  v.  Hill  &  W.  D.  permission  to  maintaic  tents  and  booths 
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§  1012.  Defective  Sidewalks. —  The  liability  of  a  city  or  towD  for 
actionahle  defects  extends,  as  already  remarked,  to  sidewalks,  they 
being  deemed  to  coustitute  part  of  the  street.^     Where  the  charter 


in  public  places  and  upon  the  public  high- 
ways for  the  purpose  of  exhibition,  and 
are  authorized  to  lease  and  grant  permis- 
sion to  use  the  same ;  that  the  ox  was  also 
of  an  uncouth  and  strange  shape  and  ap- 
pearance, and  was  caparisoned  in  a  gaudy 
and  strange  manner,  so  that  he  was  an 
object  of  terror  to  horses  and  cattle  ;  that 
the  plaintiff's  cart  and  horse  were  lawfully 
travelling  along  Merrimac  Street,  the  horse 
being  well  broken  and  kind  and  being 
driven  by  a  safe  and  experienced  driver, 
who  exercised  due  caution,  and  near  Mar- 
ket Sijuare  met  the  ox,  which  was  being 
led  back  and  forth  on  the  highway  for 
his  usual  and  necessary  exercise,  and  that 
the  horse  was  frightened  by  the  odor  and 
frightful  appearance  and  caparison  of  the 
ox,  and  ran  and  overturned  tlie  cart,  dam- 
aging it  so  that  it  was  substantially  de- 
stroyed, and  seriously  injuring  the  horse. 
The  defendant  demurred.  The  demurrer 
was  sustained,  on  the  ground  that  at  the 
time  of  the  accident  the  ox  was  not  in  the 
place  for  the  use  of  which  the  city  re- 
ceived compensation,  nor  in  charge  of  any 
agent  of  the  city,  and  the  city  was  not 
responsible  for  the  fright  while  both  ani- 
mals were  travelling  along  the  highway. 
Shearm.  &  Red.  Neg.  (4th  ed.)  sees.  263, 
358  ;  2  Thomps.  Neg.  778. 

1  Ant.e,  sec.  1008.  Studley  v.  Oshkosh, 
45  Wis.  380  ;  Furnell  v.  St.  Paul,  20 
Minn.  117  (1873)  ;  Warren  v.  Wright,  3 
111.  App.  602  ;  Rockford  v.  Hilderbrand, 
61  111.  155  (1871)  ;  Chicago  v.  Langlass, 
Q&  111.  361  (1873)  ;  Chicago  v.  Crooker, 
2  111.  App.  279  ;  Atlanta  v.  Perdue,  53 
Ga.  607  (1875)  ;  Chicago  v.  McCarthy, 
75  111.  602  (1875) ;  Moore  v.  Minneapolis, 
19  Minn.  300  (1872)  ;  Market  v.  St. 
Louis,  56  Mo.  189  (1874);  Barnes  v. 
Newton,  46  Iowa,  567  (1877)  ;  Higert  v. 
Greencastle,  43  Ind.  574  (1873)  ;  O'Neil 
V.  New  Orleans,  30  La.  An.  202  ;  Bacon  v. 
Boston  (a  deep  opening  made  by  adjoin- 
ing owner  for  cellar  window),  3  Cash. 
(Mass.)  174  (1849)  ;  Lowell  v.  Spanlding, 
4  Cush.  275  ;  lb.  277  ;  Kirby  v.  Market 
Association,  14  Gray,  249  (1859) ;  Man- 
chester V.  Hartford,  30  Conn,  118  (1861); 


See,  also,  Atcluson  v.  Jansen,  21  Kan. 
560  ;  Hubbard  v.  Concord,  35  N.  H.  52 
(1857),  reviewing  Raymond  v.  Lowell,  6 
Cush.  524 ;  Boucher  v.  New  Haven,  40 
Conn.  456  (1873).  A  cover  made  partly 
of  glass  and  partly  of  iron,  forming  a  por- 
tion of  the  surface  of  a  sidewalk  in  a  city, 
and  so  changed  by  wear  as  to  become 
smooth  and  slipi)ery,  on  which  a  traveller 
using  due  care  slips  and  falls,  solely  by 
reason  of  its  smoothness,  is  such  a  defect 
in  a  highway  as  to  render  a  city  liable. 
Cromarty  v.  Boston,  127  Mass.  329  ; 
Morse  j;.  Boston,  109  Mass.  446;  Kel- 
logg V.  Janesville,  34  Minn.  132  ;  Noonan 
V.  Stillwater,  33  Minn.  198  ;  Nanticoke 
Boro'  V.  Warne  (rotten  sidewalk),  106 
Pa.  St.  373  ;  Beazan  v.  Mason  City,  53 
Iowa,  233  ;  Thomas  v.  Brooklyn,  58  Iowa, 
438  ;  Smalley  v.  Appleton,  70  Wis.  340  ; 
Stack  V.  Portsmouth,  52  N.  H.  221  (1872), 
and  defining  measure  of  duty,  as  respects 
sidewalks.  Duty  as  respects  crossings; 
foot-passengers,  where  to  cross.  Raymond 
V.  Lowell,  6  Cush.  (Mass.)  524  (1850)  ; 
Brady  v.  Lowell,  3  lb.  121  (1849).  A 
bridge  over  a  drain  at  a  street  crossing 
which  had  been  habitually  used  by  passen- 
gers along  the  sidewalk,  was  considered  a 
part  of  the  sidewalk,  and  the  city  held 
liable  for  injuries  caused  by  defects  in  it. 
Atlanta  v.  Champe,  66  Ga.  659.  Ante,  sec. 
1009,  and  note.  Where  a  sidewalk  is  con- 
structed by  a  private  person,  without  the 
authority  or  direction  of  the  city,  the  city 
will  be  liable  for  injuries  sustained  by  rea- 
son of  defects  in  it,  if  it  has  assumed  juris- 
diction over  it  —  a.s,  by  ordering  the  owner 
to  repair  it,  or  by  permitting  it  to  be 
used  as  a  part  of  the  continuous  sidewalk 
of  a  travelled  thoroughfare.  Plattsmouth 
V.  Mitchell,  20  Neb.  228  ;  Russell  v.  Can- 
astota,  98  N.  Y.  496  (giving  notice  to  an 
abutting  owner  to  repair  a  sidewalk  does 
not  release  the  municipal  corporation  from 
liability).  A  municipal  corporation  held 
liable  for  an  injury  sustained  by  reason 
of  a  defective  sidewalk  constructed  with- 
out its  authority,  the  defect  having  ex- 
isted a  sufficient  length  of  time  to  charge 
it  with  notice.  Saulsbury  v.  Ithaca,   94 
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of  a  city  gives  it  the  power  to  cause  sidewalks  to  be  kept  in  repair, 
aud  makes  adequate  provision  for  so  doing,  the  exercise  of  the 
power,  according  to  the  prev'ailing  judgment  of  the  courts,  follows 
as  a  duty.  In  such  case  the  city  is  liable  for  actionable  defects 
in  sidewalks,  although  the  charter  requires  the  lot-owner  to  build 
the  sidewalks,  and  imposes  a  penalty  for  his  failure  in  this  regard. 
The  abutting  owner  is  not  bound  to  keep  the  sidewalk  in  repair 
unless  by  virtue  of  the  requirement  of  a  statute,  and  is  not  respon- 
sible to  travellei-s  for  defects  therein  not  caused  by  himself.^  The 
lot-owner  has  been  held  not  liable  over  to  the  city  for  damages  re- 
sulting to  passers-by  from  the  non-repair  of  a  sidewalk  in  respect  of 
which  he  was  under  no  legal  obligation  to  make  the  repairs,  and 
which  was  not  defective  by  reason  of  any  obstruction  caused  or  other 
act  done  by  him.^ 


X.  Y.  27.  While  a  city  having  a  power 
to  construct  sidewalks  may  adopt  one 
already  constructed,  it  must  do  so  by  a 
corporate  act  ;  but  where  the  plan  of  a 
.sidewalk  has  been  changed  by  an  owner 
of  adjoining  property  without  objection 
by  the  city,  its  omission  to  take  any  ac- 
tion in  reference  to  it,  after  notice,  cannot 
constitute  a  defence  in  its  favor  to  an 
action  brought  by  one  who  has  received 
Injuiy  by  reason  of  defects  in  the  walk. 
Unjuhart  v.  Ogdensburgh,  97  N.  Y.  238. 
Right  of  foot-travellers  to  travel  along  and 
across  street.  lb. ;  Coombs  v.  Purring- 
ton,  42  Me.  332  (1856)  ;  Bacon  v.  Bos- 
ton, 3  Cush.  (Mass.)  174;  Barker  r. 
Savage,  45  X.  Y.  191  (1871)  ;  Eobinson 
V.  Western  Pac.  E.  R.  Co.,  48  Cal.  409 
(1874).  WTint  inequalities  in  surface 
actionable.  Raymond  r.  Lowell,  6  Cush. 
(Mass.)  524  Hubbard  r.  Concord,  35 
N.  H.  52;  Smith  v.  Wendell,  7  Cush. 
408  ;  Winn  v.  Lowell,  1  Allen,  177  ; 
Lacon  v.  Page,  48  111.  499  ;  Loan  v.  Bos- 
ton, 106  ilass.  450.  See  as  to  gross  negli- 
gence, <  hirago  v.  Langlass,  66  111.  361. 
As  to  ordinary  care  and  diligence,  see 
Warren  v.  Wright,  3  111,  App.  602. 

A  walk  crossing  an  alley  is  a  "  cross- 
walk "  and  not  a  "  sidewalk  "  within  the 
meaning  of  the  statute  of  Michigan  im- 
posing liability  for  injuries  caused  by  de- 
fective streets,  &c.  Pequinot  v.  Detroit, 
16  Fed.  Rep.  211.  Proof  that  others 
have  passed  over  an  obstruction  in  a 
sidewalk  without  injury  is  not  admissible, 


nor  is  proof  (as  here)  that  the  construc- 
tion of  a  plank^^  crossing  was  the  same  as 
that  of  other  crossings  in  the  cit}'.  Bauer 
V.  Indianapolis,  99  Ind.  56.  One  who  had 
full  hiotcledge  of  an  obstruction  in  a  side- 
walk, held  not  entitled  to  recover  for  an 
injury  caused  by  it,  though  the  accident 
occuned  when  by  reason  of  darkness  it 
was  difficult  to  see  it.  Indianapolis  v. 
Cook,  99  Ind.  10.  For  illustrations  of 
faulty  construction  of  cros.s-walks  see  Whit- 
ney V.  Milwaukee,  57  Wis.  639  ;  Schroth 
V.  Prescott,  63  Wis.  652;  Stilling  v.  Thorp, 
54  Wis.  538  ;  Hill  v.  Fond  du  Lac,  56 
Wis.  242;  Grossenbach  »;.  Milwaukee,  65 
Wis.  31  ;  Shearm.  &  Red.  Neg.  (4th  ed.) 
sec.  353,  and  cases  ;  2  Thonjps.  Xeg. 
781-784,  where  the  extent  of  the  duty 
to  repair  sidewalks  and  cross-walks  is 
considered. 

1  Moore  r.  Gadsden,  87  N.  Y.  84;  s.  c. 
on  another  appeal,  93  X.  Y.  12.  These 
two  decisions  hold  that  although  by  an 
ordinance  in  the  nature  of  a  police  regula- 
tion the  abutting  owner  is  required  to  re- 
move ice  and  snow  within  a  fixed  time,  he 
is  not  thereby  made  liable  for  injuries 
caused  by  his  neglect  to  comply  with  the 
ordinance.  Hill  v.  Fond  du  Lac,  56  Wis. 
242  ;  Knupfle  v.  Knick.  Ice  Co.,  84  X.  Y. 
4S8  ;  Weller  v.  MeCormick,  47  N.  J.  L.  ' 
397.     Ante,  sec.  1006,  note. 

2  Keokuk  v.  Keokuk  Indep.  Sch.  Dist., 
53  Iowa,  352 ;  s.  c.  5  X.  W.  Rep.  503  ; 
Kirby  v.  Boylston  Market  Association,  14 
Gray    (Mass.),     249 ;    Flynn   y.   Canton 
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§  1013.  Unsafe  Streets  and  Public  Places  ;  Awnings  and  Falling 
Substances.  —  In  connection  with  the  subject  of  streets  and  side- 
walks may  be  considered  the  liability  of  a  municipal  corporation 
for  injuries  to  travellers  hy  reason  of  falling  substances,  such  as 
awnings,  cornices,  snow,  and  ice  from  roofs  and  the  like,  or  by  rea- 
son of  the  fall  of  rotten  poles  or  trees  in  the  streets  or  public 
places.  Municipal  corporations  have  sometimes  been  held  liable 
for  personal  injuries  suffered  by  travellers  on  the  street,  sidewalks, 
and  public  squares  from  the  fall  of  dangerous  substances.  The 
ground  of  the  liahility  is  negligence)-  The  courts  have  in  some 
cases  based  the  liability  on  statute  provisions  respecting  keeping 
streets  in  repair  or  safe  and  convenient  for  travel,  and  in  other 
cases  on  the  duty  of  the  corporation  in  this  regard  based  upon  gen- 
eral principles.  On  the  one  ground  or  the  other,  it  is  generally 
held  to  be  a  corporate  duty  to  keep  the  streets  of  a  city  in  such 
repair  that  they  may  be  safely  travelled.  The  duty  is  not  limited 
to  the  road-bed.  A  permanent  wooden  awning  or  roofing,  covering 
the  sidewalk  of  a  street,  and  resting  for  support  upon  wooden 
posts  bedded  in  the  street,  if  insecurely  supported,  so  as  to  be 
dangerous  to  persons  using  street,  is  a  defect  in  the  street  which 
the  city  is  bound  to  repair.  Such  a  structure  made  for  private  pur- 
poses, if  unauthorized,  is  an  encroachment  upon  the  public  street, 
and  a  nuisance,  which  it  is  the  duty  of  the  city  officers,  after  notice, 
express  or  implied,  of  the  danger,  to  remove.  If  such  a  structure 
e.xists  by  authority  of  the  city,  the  city  is  liable  for  any  defect  aris- 
ing from  want  of  proper  supervision  or  from  negligence  in  its  con- 
struction, and  in  such  case  there  may  be  such  liability,  although 
there  be  no  external  indication  of  danger.^     The  power  of  a  city 

County,  40  Md.  312  ;  s.  c.  14  Am.  Rep.  Furze,    3    Hill    (N.    Y.),    612  ;    Hutson 

603;  Hceney  v.  Sprague,  11   R.  I.   456;  v.  New  York,   9  N.  Y.  163;  Davenport 

Eustace  v.  Johns,  38  Cal.   3  ;  Jansen  v.  v.    Ruckman,    37   N.   Y.   568  ;  Requa  v. 

Atchison,  16  Kan.  358  ;  Moore  ».  Gads-  Rochester,   45  N,  Y.  129;  Grove  v.  Fort 

den,  93  N.  Y.  12  ;  Russell  v.  Canastota,  Wayne,  45  Ind.  429  (1874).     Approved. 

98  N.  Y.   496  ;  Hartford  v.   Talcott,   48  House  v.  Montgomery  Co.   Comm'rs,    60 

Conn.  525.    Charter  provisions  giving  the  Ind.  580.     It  is  a  question  of  negligence, 

city  an  action  over  against  the  owner  of  If  no  negligence  on  part  of  city,  there  is 

the   adjacent   lot.      Rockford   v.   Hilder-  no  liability,  as  if  there  was  good  reasoi\  to 

brand,  61  111.  155  (1871).    Post,  sees.  1032,  suppose  the  awning  safe  and  its  fall  was 

1034;  Shearm.  &  Red.  Neg.  (4th  ed. )  sees,  caused  by  a  hea^'y  weight  of  snow.    Hume 

301,  343,  384,  701,  and  cases.  v.  New  York,   supra,     Larson  v.  Grand 

1  Infra,  sec.  1016.  Forks,  3  Dak.  307 ;  Langan  v.  Atchison, 

2  Hume  V.  New  York,  74  N.  Y.  264  ;  35  Kan.  318  ;  Bohen  v.  Waseca,  32  Minn. 
8.  P.  Pedrick  v.  Bailey,  12  Gray,  161;  176  (where  the  awning  hung  from  a  build- 
Drake  V.  Lowell,  13  Met.  292;  Day  v.  ing ;  holding  that  the  failure  of  a  city  to 
Milford,  5  Allen,  98  ;  Norristown  v.  pass  an  ordinance  requiring  the  abatement 
Moyor,  67  Pa.   355  ;  8.  P.  New  York  v.  of  such  nuisances  will  not  absolve  it  from 
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over  its  streets,  as  well  as  the  corresponding  right  of  the  public  to 
use  them  in  safety,  extends  upward  indefinitely  for  the  purpose  of 
their  preservation,  use,  and  enjoyment ;  and  the  duty  of  a  city  in 
this  respect  is  commensurate  with  its  power.^    A  close  study  of 


liability)  ;   DuSy  v.  Dubuque,   63  Iowa, 
171.     Ante,  sec.  949  et  seq. 

1  Grove  v.  Fort  Wayue  (projecting 
cornice),  45  Iiid.  429  (1874);  s.  c.  15 
Am.  Eep.  262.  In  this  case  Worden, 
C.  J.,  says  :  "  We  have  recently  decided, 
in  the  case  of  Higert  v.  City  of  Green- 
castle,  43  Ind.  574,  that  cities  in  Indiana, 
organized  under  the  general  law,  having 
plenary  power  over  streets,  and  having 
the  power  of  taxation  sufficient  for  that 
purpose,  are  bound  to  keep  the  streets,  in- 
cluding the  sidewalks,  in  a  reasonably  safe 
condition  for  travel  in  the  ordiiiary  modes, 
and  in  default  of  doing  so  are  liable  in 
damages  to  persons  injured  by  the  neglect. 
We  need  not  enter  again  upon  the  discus- 
sion of  that  subject.  We  may  remark, 
however,  that  this  is  the  established  doc- 
trine of  the  Supreme  Court  of  the  United 
States,  of  New  York,  Pennsylvania,  and 
many  other  States,  while  in  the  Eastern 
States  it  is  held  that  towns  are  not  thus 
liable  unless  made  so  by  statute.  See 
collection  of  cases  in  Dillon  on  Municipal 
Corporations.  [Infra,  sec.  1017.]  In  the 
case  of  Detroit  v.  Blackeby,  21  Mich.  84, 
it  was  held.  Judge  Cooler/  dissenting,  that 
such  liability  does  not  exist  in  the  absence 
of  a  statute  imposing  it.  We  are  disposed 
to  follow  the  general  current  of  authorities 
and  decisions  of  our  own  court,  without 
entering  upon  any  critical  examination  of 
the  foundation  on  which  they  rest.  But 
we  may  observe  that  the  act  for  the  in- 
corporation of  cities,  &c.,  provides  that 
'  the  common  council  shall  have  exclusive 
power  over  the  streets,  highways,  alleys, 
and  bridges  within  such  citj-,'  and  also 
that  they  may  collect  an  ad  valorem  tax, 
for  general  purposes,  on  all  property  with- 
in the  city,  &c.,  not  exceeding  a  stated 
per  centum.  When  cities  organize  under 
this  act,  thus  investing  tliemselves  with 
exclusive  power  over  the  sti'eets,  and  with 
ample  power  of  taxation  for  general  pur- 
poses, under  which  must  be  included 
street  improvement  purposes,  a  duty  de- 
volves upon  them  to  exercise  the  potoers 


granted  so  far  as  to  make  the  streets  reason- 
ably convenient  and  safe;  and  if  they  fail 
to  do  so,  it  does  not  seem  at  all  unreason- 
able that  they  should  respond  in  damages 
to  any  one  injured  by  their  neglect  of  this 
duty."  (Infra,  sec.  1017.)  The  learned 
judge,  after  reviewing  the  leading  cases  in 
the  New  England  States,  adds  :  "  These 
decisions  of  the  New  England  States,  based, 
as  they  are,  upon  statutes  prescribing  the 
duties  and  liabilities  of  towns,  while  they 
are  valuable  for  their  intrinsic  worth,  and 
as  emanations  from  learned  judicial  tribu- 
nals, cannot  be  held  as  controlling,  in  the 
absence  of  such  statutes,  except  so  far  as 
the  reasoning  is  based  upon  general  prin- 
ciples of  the  law,  and  not  upon  particular 
statutory  regulations."  In  this  case  it  was 
held  by  the  Supreme  Court  of  Indiana 
that  the  cornice  of  a  building  which  prO' 
jccts  over  a  sidewalk  in  a  «'<?/,  and  which  is 
being  constructed  in  such  a  manner  as  to 
be  dangerous  to  persons  using  the  side- 
walk, is  a  nuisance ;  that  the  city  has 
power,  under  the  statute,  to  abate  such  a 
structure ;  and  if  it  fails  to  do  so,  after  no- 
tice to  the  proper  authorities  of  its  danger- 
ous character,  and  takes  no  precaution  to 
prevent  injury  to  parties  using  the  side- 
walk, it  will  be  liable  in  damages  to  a  per- 
son injured  by  its  fall.  In  a  subsequent 
case  in  Indi-yjia,  Elliott,  C.  J.,  said  that 
the  case  of  Grove  v.  Ft.  Wayne,  supra, 
"carried  the  principle  on  which  it  pro- 
ceeds to  the  utmost  verge,  and  only  de- 
cides that  a  pei-son  travelling  on  a  public 
street  may  recover  (of  the  city,  if  it  is  neg- 
ligent) for  an  injury  caused  by  the  fall  of 
an  overhanging  cornice."  Anderson  v. 
East,  117  Ind.  126,  129  (1888),  distin- 
guishing Grove  v.  Ft.  Wa_\Tie,  and  holding 
that  a  city  is  not  liable  for  the  fall  of  an 
unsafe  wall  causing  damages  to  another 
building  situate  upon  private  property; 
there  being  no  statute  declaring  the  lia- 
bility, and  the  city  not  being  charged  with 
the  duty  of  protecting  private  property, 
its  default  was  not  in  respect  of  a  minis- 
terial or  corporate  duty,  but  only  in  re- 
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the  decisions,  which  are  fully  referred  to  in  the   notes,  some  of 
which  rest  upon  statute  provisions  and  others  on  general  principles 

spect  of  its  public  powers  and  duties,  and 
hence  such  default  was  not  the  ground  of 
an  implied  liability  for  damages. 

Liability  for  falling  substances  further 
illustrated.  The  statute  of  Massachusetts, 
before  cited  {ante,  sec.  1000,  note),  is  held 
to  extend  to  injuries  caused  by  defective 
awnings  projected  over  the  sidewalk,  and 
wliere  the  defect  or  want  of  repair  in  the 
projection  is  of  a  nature  to  render  its  con- 
tinuance dangerous  to  the  public  safety. 
Drake  v.  Lowell,  13  Met.  292  (1847);  Day 
V.  ^lilford,  5  Allen,  98.  The  question  is 
close,  and  is  admitted  to  reach  the  utmost 
limit  of  corporate  liability,  and  the  liabil- 
ity is  regarded  as  exceptional.  Per  Chap- 
min,  J.,  in  Keith  v.  Easton,  2  Allen,  552 
(1861);  Barber  v.  Roxbury,  11  Allen,  318. 
See  opinion  of  Clifford,  J.,  in  Merrill  v. 
Portland,  4  Cliff.  C.  C.  438,  as  to  munici- 
pal liability  for  falling  awning;  Grove  i*. 
Ft.  Wayne,  45  Ind.  429.  And  it  was  held 
in  Hixon  v.  Lowell,  13  Gray,  59  (1859), 
that  a  city  was  not  liable  where  the  only 
dffect  in  the  street  is  the  projection  from 
the  roof  of  a  building  not  owned  by  the 
city  of  a  mass  of  ice  and  snow  which  had 
gradually  accumulated  there  until  it  over- 
hung the  travelled  way  and  rendered  the 
passing  beneath  dangerous.  Nor  is  a  city 
liable  for  injury  sustained  by  a  traveller 
on  a  sidewalk  by  the  falling  on  him  of  a 
sign  suspended  over  tlie  sidewalk  by  the 
adjoining  proprietor,  and  insecurely  fast- 
ened, although  the  city  had  notice  of  the 
position  and  unsafe  condition  of  the  sign. 
Jones  V.  Boston,  104  Mass.  75  (1870)  ; 
s.  p.  Salisbury  v.  Herchenroder,  106  Mass. 
458  ;  compare  West  v.  Lynn,  110  Mass. 
514  (where  city  was  held  liable,  the  sign 
being  to  some  extent  supported  on  the 
sidewalk).  Nor  by  the  falling  of  an  iron 
weight  attached  to  a  flag  which  was  sus- 
pended across  the  street  by  third  persons. 
Hewison  v.  New  Haven,  34  Conn.  136. 
Some  of  the  later  cases  cited  follow  Hixon 
V.  Lowell,  13  Graj',  59,  in  preference  to 
Drake  v.  Lowell,  13  Met.  292,  and  state 
the  distinction  which,  in  Hixon  v.  Lowell, 
the  court  thought  it  easier  to  feel  than  to 
express.  6  Am.  Law  Rev.  566.  But  is 
it  easy  either  to  feel  or  express  the  dis- 


tinction ?  And  does  not  the  difficulty 
come  from  holding  that  the  statute  em- 
braced a  case  like  Drake  v.  Lowell  ?  See 
Jones  V.  New  Haven  (tailing  of  dead 
limb  from  tree  in  public  square),  34 
Conn.  1  (1867);  Salisbury  v.  Herchen- 
roder, 106  Mass.  458.  Liability  for  in- 
jury hy  fall  of  derrick  on  highway.  Hardy 
V.  Keene,  52  N.  H.  370;  distinguished, 
Cain  V.  Syracuse,  95  N.  Y.  83.  Rotten  pole 
in  street.  Norristown  v.  Moyer,  67  Pa.  St. 
355.  Tree  in  street.  Vosper  v.  New 
York,  49  N.  Y.  Superior  Court,  296  ; 
Jones  V.  New  Haven,  infra.  Oivner,  and 
not  tenant,  responsible  for  safety  of  awn- 
ing :  and  if  the  town  is  held  liable,  it 
may  recover  over  from  the  owner.  Mil- 
ford  V.  Holbrook,  9  Allen  (Mass.),  17 
(1864);  Lowell  v.  Short,  4  Cash.  (Mass.) 
275  ;  lb.  277  ;  Shipley  v.  Fifty  Associ- 
ates, 106  Mass.  194  (1870);  infra,  sees. 
1033,  1034.  In  New  York:  Hume  v. 
New  York,  74  N.  Y.  264;  Taylor  v. 
Peckham,  8  R.  L  349.  See  Garland  v. 
Towne,  55  N,  H.  55  (1874).  When  owner 
is  not  liable.  Leonard  v.  Storer,  115  Mass. 
86  (1874);  s.  c.  15  Am.  Rep.  76,  and  note; 
Clancy  v.  Byrne,  56  N.  Y.  129  (1874)  ; 
s.  c.  15  Am.  Rep.  391,  and  note. 

Liability  for  injuries  received  on  a  street 
by  the  fall  of  an  unsafe  wall.  In  Georgia, 
a  city  corporation,  with  the  usual  power 
to  keep  streets  in  repair  and  to  remove 
buildings  and  obstructions  thereon,  was 
considered  to  have  the  power,  which  it 
was  bound  to  exercise,  to  remove  any 
nuisance  which  rendered  the  use  of  the 
street  dangerous,  such  as  a  deep  pit  dug 
near  the  sidewalk,  or  an  unsafe  wall  ad- 
joining it  ;  and  it  was  held  to  be  liable  to 
a  person  injured  by  the  fall  of  a  high 
brick  wall  of  a  burnt  house,  on  private 
property,  at  the  line  of  the  sidewalk,  if  it 
was  negligent  in  the  discharge  of  its  duty 
to  have  the  wall  abated  or  made  secure. 
The  court  admitted  that  if  the  wall  was 
firm  and  had  been  thrown  down  by  a 
tempest,  there  would  be  no  liability. 
Parker  v.  Macon,  39  Ga.  725  (1869);  Sa- 
vannah i;.  Waldner,  49  Ga.  324.  But,  in 
Louisiana,  a  precisely  opposite  conclusion, 
as  to  the  liability  of  a  corporation  for  the 


§  1015 


LIABILITY  :    UNSAFE  STREETS  ;    NEGLIGENCE. 


1277 


aud  in  respect  of  which  there  is  some  want  of  harmony,  is  neces- 
sary to  a  thorough  understanding  of  the  subject  which  is  discussed 
in  this  section. 

§  1015.^    Negligence  the  Basis  of  Liability  ;  Runaway  Horses.  — 

But  a  municipal  corporation,  even  in  those  States  which  assert  an 
impHed  liability  for  damages  caused  by  a  failure  to  keep  its  streets 
in  repair,  is  liable  in  respect  of  defects  caused  hy  others  only  on  the 
ground  of  negligence.  The  liability  is  not  that  of  a  guarantor  of  the 
safety  of  the  tiuveller.  The  corporate  authorities  are  only  bound  to 
use  reasonable  skill  and  diligence  in  making  the  streets  and  side- 
walks  safe  and  convenient  for  travel.  They  are  under  no  obligation 
to  provide  for  everything  that  may  happen  upon  them,  but  only  for 
such  things  as  ordinarily  exist  or  such  as  may  reasonably  be  ex- 
pected to  occur.2  They  are  not  bound  to  keep  the  streets  in  such 
condition  that  a  traveller  thereon  may  with  safety  run  his  horses  at 


falling  of  an  nnsafe  wall,  was  reached  in 
Howe  V.  Xew  Orleans,  12  La.  An.  481 
(1857). 

In  Missouri,  a  city,  though  required  to 
keep  its  streets  in  a  reasonably  safe  condi- 
tion for  travellers,  is  not  liable  for  injuries 
caused  by  the  fall  of  an  unsafe  wall,  to 
one  who  was  not  at  the  time  using  the 
street  for  any  purpose.  Kiley  v.  Kansas 
City,  87  Mo.  103.  In  that  State,  how- 
ever, the  rule  that  a  city  is  liable  for  in- 
juries resulting  from  the  fall  of  a  wall 
rendered  unsafe  by  fire,  when  its  condition 
was  known  or  could  have  been  known  by 
the  exercise  of  ordinary  care,  is  well  set- 
tled. Kiley  v.  Kansas  City,  supra  ;  Gro- 
gan  V.  Broadway  Foundrj'  Co.,  87  Mo.  321. 

In  Jones  v.  New  Haven,  34  Conn.  1 
(1867),  it  was  held  that  a  city,  with 
power  to  protect  and  regulate  trees  in  the 
squares  and  streets,  and  which  had  by 
ordinance  prohibited  any  interference  by 
others  with  such  trees,  was  liable  for  an 
injury  caused  by  the  falling  of  a  dead  limb 
which  the  city  had  negligently  allowed  to 
remain  ui)on  a  tree  in  the  public  square. 
The  decision,  however,  is  rested  by  the 
court  upon  general  principles,  and  not 
upon  the  duty  to  keep  streets  and  ways 
in  repair.  Supra,  sees.  986,  1003,  and 
note.  See  observations  of  Hoar,  J.,  in 
Hixon  V.  Lowell,  13  Gray,  63.  Faulty 
construction  of  roof,  causing  precipitation 
VOL.  II.  —  40 


of  snow  and  ice  on  traveller.  Shipley  r. 
Fifty  Associates,  106  Mass.  194  (1870); 
s.  c.  8  Am.  Kep.  318. 

A  municipality  is  liable  for  an  injury 
caused  by  the  fall  of  a  liberty  pole  in  a 
street,  erected  by  citizens  years  previ- 
ously, though  the  neglect  of  the  corjiora- 
tion  to  remove  it  was  not  wilful,  and  it 
had  no  notice  that  the  pole  was  insecure, 
and  although  it  was  in  a  part  of  the  street 
which  did  not  obstruct  public  traveL 
Norristown  r.  Moyer,  67  Pa.  St.  355 
(1871) ;  ante,  sec.  661.  City  liable  for 
obstruction  caused  by  rope  strctcJied  across 
street  and  fa.stened  to  stakes  set  in  the 
street,  without  placing  any  sign  of  warn- 
ing to  travellers.  Chicago  v.  Fowler,  60  111. 
322  (1871).  Where  an  injury  was  caused 
by  the  blowing  over  of  part  of  an  old  roof 
which  had  been  leaning  against  a  tree,  the 
person  injured  standing  at  the  time  with 
one  foot  upon  the  sidewalk  and  the  other 
upon  an  adjoining  lot  while  he  was  draw- 
ing water  from  a  hydrant,  it  was  held  that 
he  was  lawfully  using  the  street  and  that 
the  city  was  guilty  of  negligence.  Dutfy 
V.  Dubuque,  63  Iowa,  171  ;  Shearm.  & 
Red.  Neg.  (4th  ed.)  354  and  cases. 

^  Sec.  1014  in  the  previous  edition  is 
in  this  edition  incorporated  in  sees.  996, 
997,  1003. 

^  Ante,  sec.  1013,  and  note. 
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a  furious  rate  of  speed  or  drive  thereon  unmanageable  horses,  nor 
are  they  bound  to  keep  them  in  such  condition  that  damage  may 
not  be  caused  thereon  by  horses  which  have  escaped  from  the  control 
of  their  driver  and  are  running  away.^ 

§  1016.  Width  to  be  kept  in  Repair.  —  N"or,  as  already  inciden- 
tally stated,^  is  a  municipal  corporation  bound  to  keep  all  of  its 
streets  and  all  parts  of  the  street  in  good  repair.  When  it  opens 
a  street  and  invites  public  travel,  it  must  be  made  reasonably  safe 
for  such  use ;  ^  but  this  does  not  necessarily  imply  as  a  matter  of 
law  that  the  whole  width  of  the  street  must  be  in  good  condition. 
Whether  the  street  was  wide  enough  to  be  safe  ;  whether  it  was  in 
a  reasonably  safe  condition  for  public  use  by  travellers  who  use 


1  Ring  V.  Cohoes,  77  N.  Y.  83  ;  where 
the  subject  is  clearly  presented  by  Earl,  J. ; 
Moulton  V.  Sandford,  51  Me.  127  ;  Nichols 
V.  Athens,  66  Me.  402  ;  Perkins  v.  Fay- 
ette, 68  Me.  152;  Davis  v.  Dudley,  4 
Allen,  558  ;  Titus  v.  Northbridge,  97 
Mass.  258  ;  Fogg  v.  Nahant,  98  Mass. 
578  ;  Murdock  v.  Warick,  4  Gray,  178  ; 
Dreher  v.  Fitchburg,  22  Wis.  675  ;  Houfe 
V.  Fulton,  29  Wis.  296  ;  Rockford  i;.  Hil- 
debrand,  61  111.  155  (1871)  ;  Hunt  v. 
New  York,  109  N.  Y.  134  (not  liable  for 
damages  caused  by  an  explosion  of  gas  in 
manhole  of  a  steam-heating  company's 
pipe)  ;  Turner  v.  Newburgh,  109  N.  Y. 
301  (loose  stone  on  cross-walk).  They  are 
not  bound  to  keep  streets  passable  for 
horses  which  have  escaped  from  their 
owners.  Moss  v.  Burlington,  60  Iowa, 
438.  Infra,  sees.  1017,  1020.  When  a 
liorse  by  reason  affright,  disease,  or  vicious- 
ness  becomes  actually  uncontrollable,  so 
that  his  driver  cannot  stop  him  or  direct 
his  course,  or  regain  control  over  his 
movements,  and  in  this  condition  comes 
upon  a  defect  in  the  highway  by  which 
an  injury  is  occasioned,  the  town  is  not 
liable  for  the  injury,  unless  it  appears  that 
it  would  have  occurred  if  the  horse  had 
not  been  so  uncontrollable.  Titus  v.  North- 
bridge,  97  Mass.  258  ;  Stone  v.  Hubbards- 
ton,  100  Mass.  54  ;  ante,  sees.  1005,  1007, 
note.  In  some  of  the  States  the  rule  is  that 
when  an  accident  occurs  from  a  negligent 
defect  in  the  highway,  the  fact  that  the 
horse  was  at  the  time  uncontrollable,  or 
running  away,  furnishes  no  defence  to  an 


action  for  the  injury.  Baldwin  v.  Green- 
woods Tump.  Co.,  40  Conn.  238  ;  Hull  v. 
Kansas  City,  54  Mo.  601  ;  Hunt  v.  Pow- 
nal,  9  Vt.  411  ;  Winship  v.  Enfield,  42 
N.  H.  197  ;  Hey  v.  Philadelphia,  81  Pa. 
St.  44  ;  Sherwood  v.  Hamilton,  37  Up. 
Can.  Q.  B.  410  ;  Ring  v.  Cohoes,  77  N.  Y. 
83  ;  ante,  sees.  1007,  note,  1008. 

2  Ante,  sec.  1008. 

8  That  a  street  opened  for  travel  has  not 
been  improved  and  graded  is  no  defence  in 
actions  caused  by  defects  in  it.  Murphy  v. 
Indianapolis,  83  Ind.  76.  As  to  the  lia- 
bility arising  from  the  plan  of  a  street 
creating  an  unsafe  condition,  it  was  said 
by  ValentiTie,  J.,  in  Gould  v.  Topeka,  32 
Kan.  485,  where  part  of  a  street  consisted 
of  a  high  and  narrow  embankment  not 
guarded  by  railings  or  barriers,  and  not 
lighted  at  night  (see  ante,  1005) :  "  In  our 
opinion,  a  city  has  no  more  right  to  plan  or 
create  an  unsafe  and  dangerous  condition 
of  one  of  its  public  streets  than  it  lias  to 
plan  or  create  a  public  or  common  nui- 
sance ;  and  it  is  admitted  that  it  has  no 
right  to  do  this."  In  such  a  ca.se  if  the 
court  can  say  as  a  matter  of  law,  that  the 
plan  was  dangerous  and  unsafe,  the  city 
should  be  held  for  damages  resulting  to 
individuals  ;  but  if  different  persons,  upon 
the  facts,  might  have  different  opinions  aa 
to  the  condition  of  the  street  for  safety, 
the  city  ought  to  have  the  benefit  of  the 
doubt.  The  presumption  is  in  favor  of 
the  city.  Gould  v.  Topeka,  supra ;  see 
post,  sec.  1046  et  seq.,  as  to  liability  for 
defective  plan  of  sewers. 
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ordinary  care  to  avoid  injury,  are  almost  always  questions  for  the 
jury.i 


§  1017  (789).  Unsafe  Streets;  Result  as  to  Implied  Liability 
summed  up.  —  It  may  be  fairly  deduced  from  the  many  cases  upon 
this  subject  referred  to  below  and  in  the  preceding  sections  and  notes, 
that,  in  the  absence  of  a  statute  expressly  imposing  the  duty  and 
declaring  the  liability,  municipal  corporations  proper,  having  the 
powers  ordinarily  conferred  upon  them  respecting  bridges,  streets, 
and  sidewalks  within  their  limits,  owe  to  the  public  the  duty  to 
keep  them  in  a  reasonably  safe  condition  for  use  in  the  usual  mode 
by  travellers,  and  are  liable  in  a  civil  action  for  special  injuries 
resulting  from  neglect  to  perform  this  duty.^  Such  duty  and  Ka- 
bility  are  considered  to  exist,  without  a  statute  giving  an  action, 
when  the  following  conditions  concur  :  — 

1.  The  place  in  question,  whether  bridge,  sidewalk,  or  street, 
must  be  one  which  it  is  the  duty  of  the  corporation  to  repair  or 
keep  in  a  safe  condition ;  and  this  duty  (to  keep  in  repair),  if  not 


1  Bassett  v.  St.  Joseph,  53  Mo.  290 
(1873)  ;  Browu  v.  Glasgow,  57  Mo.  157 
(187-1)  ;  Fulliam  v.  Muscatine,  70  Iowa, 
436  ;  s.  c.  30  N.  W.  Rep.  861  ;  Welling- 
ton V.  Gregson,  31  Kan.  99  (quoting  and 
approving  the  text)  ;  Tritz  v.  Kansas  City, 
84  Mo.  632.  In  Monongahela  City  v. 
Fischer,  111  Pa.  St.  9,  Paxson,  J.  said  : 
' '  In  the  closely  built  up  portions  of  a 
town  or  city  the  duty  of  the  authorities  to 
keep  the  entire  street  and  sidewalks  in  a 
safe  condition  may  be  conceded.  .  .  .  But 
this  has  never  been  held  to  be  the  rule  as 
regards  country  roads."  Duty  of  keeping 
in  repair  extends  to  a  street  so  opened  as 
to  invite  public  travel  thereon,  whether 
the  street  has  been  fully  brought  to  grade, 
or  formally  declared  open  or  not.  Lind- 
holm  V.  St.  Paul,  19  Minn.  245 ;  followed  in 
Treise  v.  St.  Paul,  36  Minn.  526.  On  this 
general  subject  see  ante,  sec.  1008,  and 
cases  cited  in  the  notes.  Craig  v.  Sedalia, 
63  Mo.  417  (1876). 

In  the  case  last  cited,  in  which  the  a«- 
cident  was  ascribed  to  a  ridge  in  the  middle 
of  the  street  about  six  inches  high,  two  feet 
in  width,  and  sloping  gently  to  the  sur- 
face of  the  street,  the  rest  of  the  street 
being  in  good  repair  and  unobstructed, 
Hough,  J.,  well  obser\'e3  :  "  Every  defect 
or  imperfection  in  the  streets  of  a  city  is 


not  actionable.  It  must  appear  that  un- 
der the  particular  circumstances  of  the 
case,  it  was  the  duty  of  the  city  to  have 
removed  the  obstruction,  or  repaired  the 
defect  which  occasioned  the  injury,  and 
that  the  person  complaining  was  at  the 
time  in  the  exercise  of  ordinary  care." 
63  Mo.  419.  There  is  ordinarily  no  lia- 
bility where  the  accident  is  catised  by  a  hole 
or  gully  in  a  part  of  the  street  not  travelled^ 
and  where  the  travelled  portion  is  of  suf- 
ficient width,  and  in  a  safe  condition. 
Brown  v.  Glasgow,  supra.  Infra,  sec. 
1019.  In  Iowa  it  is  held  that  if  a  street 
is  opened  for  travel  its  entire  width  the 
city  is  bound  to  keep  it  in  a  reasonably 
safe  condition  from  sidewalk  to  sidewalk. 
Crystal  v.  Des  Moines,  65  Iowa,  502  ; 
Stafford  v.  Oskaloosa,  57  Iowa,  748  ;  Staf- 
ford V.  Oskaloosa,  64  Iowa,  251.  Compare 
Fulliam  v.  Muscatine,  70  Iowa,  436  ;  s.  c. 
30  X.  W.  Rep.  861  ;  siipra,  sec.  1008, 
and  notes. 

2  Enforcing  this  duty  by  mandamus: 
see  ante,  sec.  836.  By  indictment :  ante, 
sees.  931,  934.  See  generally  Curry  ». 
Mannington,  23  "W.  Va.  14,  citing  the 
text ;  Wilson  v.  Wheeling,  19  W.  Va. 
323  ;  Denver  v.  Dunsmore,  7  CoL  328  j 
Denver  v.  Dean,  10  Col.  375. 
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specifically  enjoined,  must  arise  upon  a  just  construction  of  the 
charter  or  statutes  applicable  to  the  corporation. 

2.  This  duty  or  burden  must  appear,  upon  a  fair  view  of  the 
charter  or  statutes,  to  be  imposed  or  to  rest  upon  the  municipal  cor- 
poration,  as  such,  and  not  upon  it  as  an  agency  of  the  State,  or  upon 
its  officers  as  independent  public  officers.^  (This,  however,  in  gen- 
eral, appears  sufficiently  where  the  municipality  sought  to  be  made 
liable  exists  under  a  special  cliarter  or  general  act  which  confers 
upon  it  peculiar  powers  and  privileges  as  respects  streets,  their  con- 
trol and  improvement,  not  possessed  throughout  the  State  at  large 
under  its  general  enactments  concerning  ways.) 

3.  The  power  to  perform  the  duty  of  maintaining  the  streets  iu 
a  reasonably  safe  condition,  by  authority  to  levy  taxes  or  impose 
local  assessments  for  the  purpose,  must  be  (as  it  almost  always  is) 
conferred  upon  the  corporation. ^ 


1  Text  approved.  Williams  v.  Shelby 
Co.  Tax.  Dist.,  16  Lea  (Tenn.)  531,  hold- 
ing that  the  Taxiiig  District  of  Shelby 
County,  though  a  municipal  corporation, 
was  not  liable,  nnder  the  act  creating  it, 
for  property  injured  in  an  accident  caused 
by  its  failure  to  keep  the  streets  in  repair. 

2  Weightman  v.  Washington,  1  Black, 
(U.  S.)  39  (1861)  (corporate  liability  for 
unsafe  bridge) ;  distinguished  from  Prov- 
idence y.  Clapp,  17  How.(U.  S.)  161  ;  and 
from  Ivussell  v.  Devon  County,  2  D.  &  E. 
T.  R.  667  ;  and  approving  Henley  v.  Lyme 
Eegis,  5  Bing.  91  ;  s.  c.  3  Barn.  &  Ad.  77; 
8.  c.  2  CI.  &  Fin.  331 ;  Barnes  v.  Dist. 
of  Columbia,  91  U.  S.  540  (1877)  ;  Cleve- 
land V.  King,  132  U.  S.  295  ;  Omaha  v. 
Olmsted  (hole  in  sidewalk),  5  Neb.  446 
(1877).  Text  cited  and  approved  in 
Jinsen  v.  Atchison,  16  Kan.  358  (1876)  ; 
Campbell,  Adm.,  v.  Montgomery  Council, 
53  Ala.  527  ;  Oliver  v.  Kansas  City,  69 
Mo.  79  ;  Craig  v.  Sedalia,  63  Mo.  417  ; 
Richmond  v.  Courtney,  32  Gratt.  792  ;  Cen- 
treville  v.  Woods,  57  Ind.  192  ;  Albritton  v. 
Huntsville,  60  Ala.  486  ;  Rankin  v.  Buck- 
man,  9  Oreg.  253,  approving  text.  Weight- 
man  V.  Washington,  above  cited,  was  fol- 
lowed by  Nebraska  City  v.  Campbell,  2 
Black,  590  (1862),  where  a  city  corpora- 
tion, with  control  over  streets,  and  power  to 
levy  taxes  to  keep  them  in  repair,  which  left 
a  bridge  on  a  street  over  a  creek  defective 
and  unsnfii  for  trant  of  side-railing,  was 
held  liable  for  damages  happening  in  con- 


sequence. See,  also,  Chicago  v.  Eobbins, 
2  Black  (U.  S.),  418  (1862),  s.  c.  again, 
4  WaU.  657  (1866)  ;  New  York  v.  Shef- 
field (stump  in  sidewalk),  4  Wall.  189 
(1866).  This  case,  which  was  somewhat 
peculiar  in  its  circumstances,  was  tried 
before  Mr.  Justice  Nelson  at  the  circuit. 
When  the  evidence  was  in,  the  learned 
judge  charged  the  jury,  whereupon  the 
counsel  for  the  city  handed  up  a  long 
series  of  requests  to  charge,  which  his 
Honor,  without  reading,  directed  to  be 
given  to  the  clerk  and  filed.  His  judg- 
ment was  affirmed.  See,  also,  Hutson  v. 
New  York,  9  N.  Y.  163  (1853).  Mason,  J., 
admits  existence  of  cases  of  contrary  bear- 
ing where  the  means  to  keep  in  repair  are 
limited,  but  regards  them  as  not  applica- 
ble, since  the  city  of  New  York  "is  pos- 
sessed of  the  most  ample  powers  in  this 
respect."  lb.  170.  See  s.  c.  6  Sandf. 
(N.  Y.  Superior  Court)  289,  and  exposi- 
tion  of  the  ground  on  which  it  was  decid- 
ed by  Denio,  J. ,  9  N.  Y.  456,  458,  in  Grilfia 
V.  Mayor,  &c.  New  York.  And  see,  also, 
Lloyd'v.  New  York,  5  N.  Y.  369  (1851)  ; 
New  York  v.  Furze,  3  Hill  (N.  Y.),  612 
(1842).  Approved  by  S'elde7i,  J.,  16  N.  Y. 
162,  note;  9  N.  Y.  168;  lb.  458.  Ex- 
plained, 1  Denio,  595  ;  82  N.Y.  165  ;  Con- 
rad V.  Ithaca,  16  N.Y.  158  (1859)  ;  Weetf. 
Brockport,  lb.  161,  and  review  of  cases  in 
the  learned  opinion  of  Seldcn,  J.  ;  Storrs 
V.  Utica,  17  N.  Y.  104,  and  cases  cited  ; 
Davenport  v.   Ruckman,   87  N.  Y.   568 
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§  1018.    Author's  Comments  on  the  Doctrine  of  Implied  Liability. 
—  Where  the  duty  to  keep  streets  in  repair  is,  in  terms,  enjoined 


(1868),  in  which  Hunt,  C.  J.,  declares  that 
the  liability  of  the  corporation  of  the  city 
of  New  York  extends  to  injuries  arising 
from  the  omission  of  the  diUy  to  repair,  as 
well  as  to  those  arising  from  some  act  done 
by  it.  Requa  v.  Rochester,  45  N.  Y.  129 
(1871) ;  Clemeuce  r.  Auburn,  66  N.  Y. 
334  (1876) ;  Diveny  r.  Elmira,  51  N.  Y. 
506  (1873) ;  Saulsbury  v.  Ithaca,  94 
N.  Y.  27 ;  Ehrgott  v.  New  York,  96 
N,  Y.  264  ;  Nelson  v.  Canisteo,  100  N. 
Y.  89  ;  Pettengill  v.  Yonkers,  116  N.  Y. 
558  ;  Erie  v.  Schwingle,  22  Pa.  St.  384 
(1853).  The  text  cited  and  approved. 
Fort  Wayne  v.  Dewitt,  47  Ind.  391,  397 
(1874)  ;  Higert  v.  Greencastle,  43  Ind.  574 
(1873)  ;  Richmond  v.  Courtuey,  32  Gratt. 
792  ;  Centreville  v.  "Woods,  57  Ind.  192. 
Wilful  neglect  not  essential  to  liability  ; 
ami  as  to  defence  of  want  of  funds,  and 
v.a:!t  of  means  to  raise  them,  see  remarks 
ofr/wdt,  C.  J.,  22  Pa.  389.  As  to  bridges, 
see  ante,  sees.  728,  729,  963,  and  Index,  tit. 
BnJge.  A  city  must  keep  in  repair  a 
bridge  within  its  limits  originally  built 
and  maintained  by  a  county  as  a  part  of 
the  highway,  and  is  liable  for  injuries 
caused  by  its  neglect  in  not  repairing  it. 
Goshen  v.  Myere,  119  Ind.  196  (1889). 
Blake  v.  St.  Louis,  40  Mo.  569  ;  Smith 
V.  St.  Joseph,  45  Mo.  449  ;  St.  Paul  v. 
Kuby  (injury  to  child),  8  Minn.  154  ;  St. 
Paul  V.  Seitz,  3  Minn.  297  ;  Topeka  v. 
Tuttle,  5  Kan.  425 ;  Atchison  v.  King, 
9  Kan.  550  ;  State  v.  Murfreesboro,  11 
Humph.  217  (1850),  per  McKinney,  J.  ; 
Sraoot  V.  "Wetumpka,  24  Ala.  112  (1854). 
See  Davis  ».  Montgomery  Council,  51  Ala. 
139  (1S74)  ;  Campbell's  Adm.  i;.  Mont- 
gomery Council,  53  Ala.  527  (1875)  ;  s.  c. 
23  Am.  Rep.  656  ;  Montgomery  v.  Wright, 
72  Ala.  411  ;  Browning  v,  Springfield,  17 
111.  143  (1855)  ;  Joliet  v.  Veriey,  35  111. 
53  ;  Bloomington  r.  Bay,  42  111.  503  ; 
Chicago  17,  Gallagher,  44  111.  295  ;  Chicago 
V.  Johnson,  53  111.  91  ;  Decatur  v.  Fisher, 
lb.  407.  The  principle  is  adhered  to. 
Chicago  V.  Fowler,  60  111.  322  (1871),  and 
Centralia  v.  Scott,  59  111.  129;  Peru  v. 
French,  55  111.  317  ;  Rockford  v.  Hilda- 
brand,  61  111.  155  ;  ante,  sec.  996,  note  ; 
Hey  V.  Philadelphia,  81  Pa.  St.  44  (187G) ; 


s.  c.  22  Am.  Rep.  733  ;  Rusch  v.  Daven- 
port (defective  bridge),  6  Iowa,  443  (1858)  ; 
Rowell  V.  Williams,  29  Iowa,  210  (1870); 
Ellis  V.  Iowa  City,  lb.  229  ;  lb.  73  ;  Soper 
V.  Henry  County,  26  Iowa,  264  (1868); 
McCullom  V.  County,  21  Iowa,  409  ;  Huff 
V.  Poweshiek  County,  60  Iowa,  529  ;  Pease 
V.  Daj-ton  (defective  bridge),  4  Ohio  St.  80 
(1854)  ;  Tallahassee  v.  Fortune,  3  Fla.  19 
(1850) ;  Baltimore  v.  Mariott  (ice  on  pave- 
ment), 9  Md.  174  ;  Baltimore  v.  Pendle- 
ton, 15  Md.  12  (1859)  ;  Baltimore  v.  Bran- 
nan  (accident  in  a  place  not  public),  14 
Md.  227  (1859);  Shartlec.  Minneapolis,  17 
Minn.  308  (1871)  (defective  bridge) ;  Cleve- 
land r.  St.  Paul,  18  Minn.  279 ;  Moore  v. 
Minneapolis,  19  Minn.  300  ;  FumeU  v.  St. 
Paul,  20  Minn.  117  ;  O'Leary  v.  Mankato, 
21  Minn.  65  ;  Staples  v.  Canton,  69  Mo. 
592,  citing  and  approving  text  ;  McDon- 
ough  V.  Nevada  City,  6  Nev.  90  (1870)  ; 
Hines  v.  Lockport,  5  Lans.  (N.  Y.)  17  ; 
Covington  v.  Bryant,  7  Bush,  248  (1870)  ; 
Wheeler  v.  Westport  (what  is  a  defect  ? ), 
30  Wis.  392  ;  ante,  sec.  996  ;  Bums  i'. 
Elba,  32  Wis.  605  ;  Koester  v.  Ottumwa 
(insufficient  barricade),  34  Iowa,  41.  In 
Ohio,  a  city  is  liable  for  negligence  in  not 
keeping  its  streets  in  a  reasonably  safe  con- 
dition. Cleveland  v.  King,  132  U.  S.  295 ; 
Cardington  v.  Fredericks,  to  appear  in  46 
Ohio,  construing  the  legislation  of  that 
State  as  to  the  nature  and  extent  of  muni- 
cipal duty  and  liability.  A  statute  pro- 
viding that  a  city  should  not  be  held  liable 
for  damages  caused  by  obstructions  in 
streets  unless  actual  notice  of  such  obstruc- 
tion should  have  been  given  to  the  city  at 
least  twenty-four  hours  previous  to  the 
damages  or  injury,  held  not  unconstitu- 
tional as  depriving  the  injured  party  of 
his  remedy  ;  it  is  a  lawful  exercise  of  le- 
gislative power  to  impose  conditions  upon 
the  liability  of  a  city  for  injuries,  &c. 
McNally  ».  Cohoes,  60  Hun,  202.  The 
riile  as  to  implied  liability  of  municipal 
corporations  to  damages  caused  by  their 
failure  to  keep  their  streets  and  sidewalks 
in  a  safe  condition,  was  vigorously  assailed 
by  counsel  in  Jansen  v.  Atchison,  16  Kan. 
358  (1876)  ;  but  the  court  adhered  to  its 
former  decisions,  remarking  that  although 
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upon  the  corporate  authorities,  and  they  are  supplied  with  the 
means  to  perform  it,  there  is  little  difficulty,  we  think,  in  holding 
the  corporation  liable,  on  the  general  principles  of  the  law  without 
an  express  statute  declaring  the  liability,  to  a  civil  action  by  any  one 
specially  injured  by  its  neglect  to  discharge  this  specific  duty.i  But 


the  reasons  given  for  the  rule  might  not  be 
entirely  satisfactory,  yet  it  had  been  so 
generally  approved,  and  was  on  the  whole 
so  just,  that  it  ought  not  to  be  overthrown. 
Ground  of  implied  liability  in  Indiana, 
ante,  sec.  1013,  note. 

The  principles  stated  in  the  text  find 
some  support   in  the  general  reasons  on 
which  the  judgments  in  several  imjjortant 
recent  cases  in  England  rest.     Foreman  v. 
Canterbury,  L.  R.  6  Q.  B.    214    (1871)  ; 
Mersey  Dock  Cases,   L.  R.  1  H.  L.   93  ; 
s.  c.  11  H.  of  L.  Cases,  686  (1866).     Co-n- 
tra.     In  New  Jersey  the  view  is  taken  that 
the  duty  of  a  city  in  respect  to  the  repair 
of  its  streets  is  a,  public  duty  (not  a  coi'po- 
rate  one),  and  that  the  neglect  to  perform 
it  will  not  give  a  private  remedy  without 
an  express  statute.     Pray  v.  Jersey  City, 
32  N.  J.  L.  394  (1868),  reaffirming  Sussex 
Co.  Freeh,  v.  Strader  (quasi  corporation),  3 
Harr.   (18  N.  J.  L.)  108  (1840)  ;  Condict 
V.  Jersey  City,  46  N.  J.  L.  157.     Compare 
Durant  v.  Palmer,  29  N.  J.  L.  544.     See 
also,  Detroit  v.  Blackeby,  21  Mich.  84  ; 
s.  c.  9  Am.  L.  Reg.  (n.  s.)  670,  with  note. 
In  Maryland,  the  other  extreme  is  held, 
and  counties  are  liable  without  an  express 
statute  to  a  private  action  in  respect  of 
defective  roads,   on    tlie   ground   that   a 
public  duty  is  enjoined  with  the  means  of 
performance,  and  that  the  public  have  a 
remedy  for  neglect  by  indictment,  and  a 
party  specially  injured  by  action.    Anne 
Arundel  Co.  Comm'rs  v.  Duckett,  20  Md. 
468  (1863)  ;   Calvert  Co.  Comm'rs  v.  Gib- 
son,  36  Md.  229  ;  Baltimore  v.  Pendleton, 
15  Md.  12  ;  ante,  sec.  961,  note.    See  Brown 
V.  Jefferson  County,  16  Iowa,  339,  assuming 
liabilities  of  counties  for  defective  bridges. 
But  see  Soper  v.  Henry  County,  26  Iowa, 
264,  and  Rigony  v.  Schuylkill,  103  Pa.  St. 
382  (1883),  for  discussion  of  question. 

In  Pennsylvania  the  duty  and  liability 
as  to  maintaining  highways  and  bridges 
in  repair  is  statutory.  The  statute  enacts 
that  "all  roads  shall  be  kept  in  repair  at 
the  expense  of  the  township."    It  is  the 


duty  of  the  county  commissioners  by  stat- 
ute to  repair  all  bridges.  Liability  in  dam- 
ages for  neglect  of  such  duty  is  held  to 
follow  as  a  consequence.  Rigony  v. 
Schuylkill  County,  103  Pa.  St.  382  ; 
Rapho  V.  Moore,  68  Pa.  St.  404.  And  an 
action  will  lie  to  recover  damages  for  an  in- 
jury sustained  by  reason  of  the  negligence 
of  its  officials  to  keep  its  roads  and  streets 
in  proper  repair.  Pittsburgh  &  B.  Pass. 
Ry.  Co.  V.  Pittsburgh,  80  Pa.  St.  72  ;  Mc- 
Laughlin V.  Corry,  77  Pa.  St.  109  ;  Dean 
V.  New  Milford,  5  W.  &  S.  545  ;  Allen- 
town  V.  Kramer,  73  Pa.  St.  406  ;  Newlin 
V.  Davis,  77  Pa.  St,  317  ;  Fritsch  v.  Alle- 
gheny City,  91  Pa.  St.  226  (1879).  In  IHi- 
nois  civil  townships  not  thus  liable.  Rus- 
sell V.  Steuben,  57  111.  35  ;  White  v.  Bond 
County,  58  111.  297  (1871). 

1  Montgomery  Council  v.  Wright,  72 
Ala.  411  ;  Delger  v.  St.  Paul,  14  Fed.  Rep. 
567.  It  is  held  in  New  York  that  the 
absence  of  necessary  funds,  or  the  legal 
means  of  procuring  them,  will  excuse  the 
performance  of  the  duty.  Hines  v.  Lock- 
port,  50  N.  Y.  236.  Affirmed,  Weed  v. 
Ballston,  76  N.  Y.  329.  Want  of  funds  as 
an  excuse  for  neglect,  see  Shearm.  &  Red. 
Neg.  sec.  277.  "  It  has  been  so  uniformly 
and  frequent])'  held  by  the  courts  of  this 
State  that  a  municipal  corporation,  having 
power  to  maintain  and  control  streets,  is 
bound  to  exercise  ordinary  and  reasonable 
care  and  diligence  to  see  that  they  are  kept 
in  a  reasonably  safe  condition  for  public 
travel,  that  a  general  rule  to  that  effect 
may  now  be  considered  as  established  and 
to  be  a])plicable,  wliether  the  act  or  omis- 
sion complained  of  and  causing  the  injury 
was  that  of  the  municipal  corporation  or 
some  third  party."  Davforth,  J.,  Nelson 
V.  Canisteo,  100  N.  Y.  89,  Where  the  city 
voluntarily  assumes  the  duty  to  build  side- 
walks, gutters,  &c.,  it  is  liable,  if  negligent, 
for  want  of  repair.  Alton  v.  Hope,  68  111. 
167  (1873).  See  Haskell  v.  Penn  Yan,  5 
Lans.  (N.  Y.)  43.  If,  by  statute,  a  city  is 
required  to  keep  its  streets  in  proper  r©« 
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where  the  duty  to  repair  is  not  specifically  enjoined,  and  an  action 
for  damages  caused  by  defective  streets  is  not  expressly  given,  still 
both  the  duty  and  the  liability,  if  there  be  nothing  in  the  charter  or 
in  legislation  of  the  State  to  negative  the  inference,  have  often,  and 
in  our  judgment  properly,  been  deduced  from  the  intrinsic  nature  of 
the  special  powers  conferred  upon  the  corporation  to  open,  grade, 
improve,  and  exclusively  control  public  streets  within  their  limits,  and 
from  the  means  which,  by  taxation  and  local  assessments,  or  both, 
the  law  places  at  its  disposal  to  enable  it  to  discharge  this  duty.^ 


§  1019.  Extent  of  the  Liability.  —  From  what  has  already  been 
said,  that  negligence  is  the  ground  of  the  liability,^  it  follows  that  a 
municipal  corporation  is  not  an  insurer  against  accidents  upon  the 
streets  and  sidewalks.  Nor  is  every  defect  therein,  though  it  may 
cause  the  injuiy  sued  for,  actionable.  It  is  sufficient,  we  think,  if 
the  streets  (which  include  sidewalks  and  bridges  thereon)  are  in  a 
reasonably  safe  condition  for  travel  in  the  ordinary  modes,  by  night 
as  well  as  by  day ;  and  whether  they  are  so  or  not  is  a  practical 
question,  to  be  determined  in  each  case  by  its  particular  circum- 
stances.* 


pair  generally,  without  being  limited  to 
proper  repair  for  travellers  only,  and  it  has 
the  power  and  means  to  do  so,  it  may  be 
held  responsible  for  damages  sustained  by 
persons  using  it  for  pleasure,  recreation, 
or  through  mere  idle  curiositj',  as  in  this 
case,  where  a  child  was  injured  while  roll- 
ing a  hoop.  Chicago  r.  Keefe,  114  IlL 
222. 

1  Albritton  r.  Huntsville,  60  Ala.  486, 
citing  and  approving  text ;  Denver  v. 
Dunsmore,  7  Col.  328. 

2  Ante,  sec.  1015. 

'  Blake  v.  St.  Louis,  40  Mo.  569,  571, 
per  JFagner,  J.  ;  Smith  v.  St.  Joseph,  45 
Mo.  449  (1870)  ;  Bassett  v.  St.  Joseph,  53 
Mo.  290  ;  Craig  v.  Sedalia,  63  Mo.  417  ; 
Beaudean  v.  Cape  Girardeau,  71  Mo.  392  ; 
Tiitz  V.  Kansas  City,  84  Mo.  632.  Supra, 
spc.  1016.  Text  cited  and  approved. 
Richmond  r.  Courtney,  32Gratt.  792;  Cen- 
treville  v.  "Woods,  57  Ind.  192  ;  Seward  r. 
Milford,  21  Wis.  485  ;  I^ndolt  v.  Norwich, 
6  Am.  L.  Reg.  (y.  s.)  383;  Fumell  v. 
St.  Paul,  20  Minn.  117  (1873) ;  Atchison 
V.  Jansen,  21  Kan.  560 ;  Vicksburg  v. 
Hcnnessy,  54  Miss.  391;  Leicester  ».  Pitts- 
ford,  6Vt.  245;  Rock  ford  i;.  Hilderbrand, 
61  111.  155  (1871)  ;  Raymond  v.  Lowell,  6 


Cush.  (Mass.)  524,  534;  Davenport  v. 
Ruckman,  37  X.  Y.  568  (186S);  Johnson 
V.  Haverhill,  35  N.  H.  74  ;  Ghenn  v.  Pre 
vincetowu,  105  Mass.  313  (1870) ;  Wil- 
liams V.  Clinton,  28  Conn.  264  ;  Bacon  r. 
Boston,  3  Cush.  (Mass.)  174;  Mander- 
schid  V.  Dubuque,  29  Iowa,  73  (1870)  ; 
Beaudean  v.  Cape  Girardeau,  71  Mo.  392  ; 
s.  c.  11  C.  L.  J.  15  ;  Warsaw  v.  Dunlap, 
112  Ind.  576  ;  Hunt  v.  New  York,  109 
N.  Y.  134  ;  Massey  r.  Columbus,  75  Ga. 
658  ;  Selma  v.  Perkins,  68  Ala.  145 ; 
Gavin  v.  Chicago,  97  111.  66  (bridge  in 
a  cit));  Washington  v.  Small,  86  Ind.  462; 
Wilson  V.  Wheeling,  19  W.  Va.  324 
(quoting  sees.  1017,  1018,  and  1019) ;  Em- 
poria r.  Schmidling,  33  Kan.  485  ;  Wel- 
lington r.  Gregson,  31  Kan.  99  (quoting 
the  text)  ;  Lincoln  v.  Gillilan,  18  Xeb. 
114  ;  Ehrgott  v.  New  York,  96  N.  Y.  264 ; 
Otto  Tp.  r.  Wolf,  106  Pa.  St.  608  ;  Easton 
r.  Neff,  102  Pa.  St.  474,  holding  also  that 
the  question  of  the  necessity  for  construct- 
ing crossing,  rests  solely  in  the  discretion 
of  the  municipal  authorities,  and  is  not  to 
be  submitted  to  the  jury  in  an  action  for 
injuries  caused  by  a  defect  in  it.  Denver 
r.  Dunsmore,  7  Col.  328 ;  Denver  v.  Dean, 
10  Col.  375.     One  who  owns  a  ferry  out- 
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§1020.  Ground  of  the  Liability;  Notice;  Contributory  Negli- 
gence ;  Damages.  —  The  ground  of  the  action  is  either  positive  mis- 
feasance on  the  part  of  the  corporation,  its  officers,  or  servants,  or 
by  others  under  its  authority,  in  doing  acts  which  cause  the  streets 
to  be  out  of  repair,  in  which  case  no  other  notice  to  the  corpora- 
tion of  the  condition  of  the  street  is  essential  to  its  liability;  or 
the  ground  of  the  action  is  the  neglect  of  the  corporation  to  put  the 
streets  in  repair,  or  to  remove  obstructions  therefrom,  or  to  remedy 
causes  of  danger  occasioned  by  the  wrongful  acts  of  others,  in  which 
cases  notice  of  the  condition  of  the  street,  or  what  is  equivalent  to 
notice,  is  necessary,  as  will  presently  be  stated,  to  give  to  the  person 
injured  a  right  of  action  against  the  corporation,  unless,  indeed,  the 
matter  be  otherwise  regulated  by  statute.^     It  is  also  essential  to  lia- 


side  of  a  city,  from  which  public  travel  is 
diverted  by  the  failure  of  the  city  to  keep 
a  certain  street  in  repair,  suffers  no  injury 
other  than  that  shared  by  the  general 
public,  and  is  not  entitled  to  damages 
therefor.  Prosser  v.  Ottumwa,  42  Iowa, 
509  (1876). 

1  As  TO  DEGREE  OF  CARE  REQUIRED 

OF  THE  PLAINTIFF.  Dist.  of  Columbia  v. 
McElligott,  117  U.  S.  621,  where  Mr.  Jus- 
tice Harlan  said,  "  He  [plaintiff]  was 
under  an  obligation  to  exercise  due  care  in 
protecting  himself  from  personal  harm 
•wliile  discharging  duties  out  of  which  such 
liabilit}'  might  arise.  If  he  failed  to  exer- 
cise such  care ;  if  he  exposed  himself  to 
dangers  that  were  threatening  or  so  obvious 
as  likely  to  cause  injury  at  any  moment, 
he  would,  notwithstanding  any  promises 
or  assurances  of  the  district  supervisor  of 
the  character  alleged  (to  place  a  watch  over 
a  gravel  bank  as  reqiiested  by  plaintiff),  be 
guilty  of  such  contributory  negligence  as 
would  defeat  his  claim  for  injuries  so  re- 
ceived." Craig  V.  Sedalia,  63  Mo.  417 
(1876)  ;  Evans  v.  Utica,  69  N.  Y.  166 
(1877).  A  person  using  a  street  need  not 
be  vigilant  to  discover  dangerous  obstruc- 
tions, but  may  rely  iipon  the  assumption 
that  the  corporation  has  performed  its  duty, 
and  he  is,  in  that  respect,  exposed  to  no 
danger  from  its  neglect.  Pettengill  v. 
Yonkers,  116  N.  Y.  558  ;  Albritton  v. 
Huntsville,  60  Ala.  486  ;  Fallen  v.  Boston, 
3  Allen,  38;  Oilman  v.  Deerfield,  15  Gray, 
577;  Fogg  v.  Nahant,  106  Mass.  278  ;  Da- 
inon  V.  Scituate  (travelling  on  wrong  side 


of  road),  119  Mass.  66  (1875);  s.  c.  20  Am. 
Rep.  315  ;  Griffin  v.  New  York,  9  N.  Y. 
456  ;  Munger  v.  Tonawanda  R.  R.  Co.,  4 
N.  Y.  349;  Tonawanda  R.  R.  Co.  v.  Mun- 
ger, 5  Denio,  255,  and  cases  cited  ;  Cobb 
V.  Standish  (looman  driving),  14  Me.  198  ; 
Coombs  V.  Purrington  (walking  in  carriage- 
way), 42  Me.  332;  Centralia  v.  Krouse,  64 
111.  19  (1872) ;  s.  c.  5  Ch.  Leg.  News,  123; 
Harper  v.  Milwaukee,  30  "Wis.  305  (1872); 
Ripon  V.  Bittel,  30  Wis.  614;  Requa  v. 
Rochester,  45  N.  Y.  129  (1871)  ;  Daven- 
port  V.  Kuckman,  37  N.  Y.  568 ;  Todd  v. 
Troy,  61  N.  Y.  506  (1875)  ;  Diveny  v. 
Elmira,  51  N.  Y.  506  (1873) ;  Beatty  v. 
Gilmore,  16  Pa.  St.  463 ;  Seward  v.  Mil- 
ford,  21  Wis.  485  ;  Weisenberg  v.  Apple- 
ton,  26  Wis.  56  ;  Murphy  v.  Dean,  101 
Mass.  455  (1869)  ;  Wright  v.  Templcton, 
132  Mass.  49  (partly  blind  horse)  ;  Noma 
V.  Litchfield,  35  N.  H.  271  ;  lb.  530 ; 
Winn  V.  Lowell  (plaintiff  with  poor  sight), 
1  Allen,  177  ;  Lynch  v.  Smith  (injury  to 
child),  104  Mass.  52  ;  Hyde  v.  Jamaica, 
27  Vt.  443;  Minick  v.  Troy,  83  N.  Y. 
514;  McGuire  v.  Spence,  91  N.  Y.  303; 
Bovee  v.  Danville,  53  Vt.  183  ;  Brennan 
V.  Friendship,  67  Wis.  223;  Parish  v. 
Eden,  62  Wis.  272  ;  Boulder  v.  Niles,  9 
CoL  415  ;  Peoria  V.  Simpson,  110  111.  294; 
Yahn  V.  Ottumwa,  60  Iowa,  429  (husband 
driving)  ;  Wilson  v.  Atlanta,  63  Ga.  291  ; 
McLaury  v.  McGregor,  54  Iowa,  717  ; 
Osborne  v.  Hamilton,  29  Kan.  1  ;  Donoho 
V.  Vulcan  Iron  Works,  75  Mo.  401  (infant 
playing  in  street)  ;  infra,  sec.  1026.  It  is 
the  duty  of  plaintiflF,  when  he  is  walking 
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bility  that  the  plaintiff  should  have  been  using  reasonahle  or  ordin- 
ary care  to  avoid  the  accident,  or,  in  other  words,  he  must  be  free  of 


at  uight  on  streets  which  are  unusually  icy, 
to  use  more  than  ordinary  care.  Rockford 
V.  Hildebrand,  61  111.  155  (1871).  See 
MeiTill  V.  Portland,  4  Cliff.  C.  C.  138 ; 
Shearm.  &  Red.  Neg.  (4th  ed.)  sec.  375 
et  seq. 

Plaintiff's  knowledge  of  defect, 
EFFECT  OF.  Supra,  see.  1006  ;  Presi- 
dent, &c.  V.  Dusouchett,  2  Ind.  587;  Far- 
num  V.  Concord,  2  N.  H.  392 ;  Reed  v. 
Northfield,  13  Pick.  94  ;  Wheeler  v.  West- 
port,  30  Wis.  392;  Aurora  r.  Pulfer,  56 
111.  270  ;  Smith  r.  St.  Jose[.h,  45  Mo.  449; 
JIahoney  v.  Metrop.  R.  R.  Co.,  104  Mass. 
73 ;  Humphreys  v.  Armstrong  County,  56 
Pa.  St.  204  (1869)  ;  Durkin  v.  Troy,  61 
Barb.  437  ;  Weed  r.  Ballston,  76  N.  Y. 
329  ;  Estelle  v.  Lake  Crystal,  27  Minn. 
243  ;  McKeigue  v.  Janesville,  68  Wis.  50  ; 
Strong  V.  Stevens  Point,  62  Wis.  255  ; 
Lowell  17.  Watertown,  58  Mich.  568  ;  Loe- 
wer  V.  Sedalia,  77  Mo.  431  ;  Dubois  i;. 
Kingston,  102  N.  Y.  219  ;  Bullock  r.  New 
York,  99  N.  Y.  654  ;  Altoona  v.  Lotz,  114 
Pa.  St.  238;  Crescent  v.  Anderson,  114 
Pa.  St.  643  ;  Gosport  v.  Evans,  112  Ind. 
133  ;  Bruker  v.  Covington,  69  Ind.  33  ; 
Munger  v.  Marshalltown,  56  Iowa,  216  ; 
ilaultby  V.  Leavenworth,  23  Kan.  745  ; 
Corlett  V.  Leavenworth,  27  Kan.  673 ; 
SIcKenzie  v.  Xorthfield,  30  Minn.  456  ; 
post,  sec.  1026,  and  note. 

Where  a  city  had  allowed  an  excavation 
to  be  made  in  a  street  which  had  never 
been  used  as  a  public  highway  or  opened 
for  travel,  and  the  plaintiff  with  knowledge 
of  the  excavation  turned  his  horse  loose  in 
the  vicinity,  which,  while  running  at  large 
contrary  to  law,  fidl  into  the  excavation 
and  was  injured,  it  was  held  that  he  could 
not  recover.  Gribble  v.  Sioux  City,  38 
Iowa,  390  (1874).  "Where  plaintiff  knew 
of  a  defect  in  a  sidewalk,  and  that  on 
account  of  the  darkness  it  was  imprudent 
to  go  over  it,  and  that  there  was  another 
safe  walk  which  she  might  use,  but  per- 
sisted in  going  over  it,  these  facts  were 
held  to  establish  contributory  negligence. 
Parkhill  v.  Brighton,  61  Iowa,  103  ;  Mc- 
Ginty  r.  Keokuk,  66  Iowa,  725.  Further 
as  to  plaintiff's  knowledge  of  the  defect, 
Shearm.  &  Red.  Neg.  (4th  ed.)  876. 


Ordinary  care  is  such  care  as  is  usually 
exercised  under  like  circumstances  by  per- 
sons of  average  prudence.  Whether  it  is 
a  want  of  ordinary  care  for  a  blind  man 
to  travel  upon  the  highway  on  foot,  un- 
attended, is  a  question  of  fact  to  be  de- 
termined by  the  jur}',  in  view  of  the 
circumstances  of  the  individual  case. 
Where  a  blind  man  in  the  daytime  walked 
off  the  side  of  an  unobstructed  bridge 
sixteen  feet  in  width,  which  was  defective 
for  want  of  a  rail,  and  suffered  an  injury, 
which  would  not  have  happened  but  for 
his  blindness,  the  court  cannot  say,  as 
matter  of  law,  that  his  fault  contributed 
to  the  accident  ;  but  it  is  for  the  jury, 
after  considering  his  familiarity  with  the 
road,  his  ability,  arising  from  the  increased 
acuteness,  fidelity,  and  j)Ower  of  his  other 
senses,  or  otherwise,  and  all  the  circum- 
stances of  the  case,  to  say  whether  he  was 
guilty  of  carelessness  in  attempting  to 
pass  the  bridge  without  a  guide.  Sleeper 
V.  Sandoun,  52  N.  H.  244  (1872)  ;  Salem 
V.  Goller,  76  Ind.  291.  The  fact  that  with 
knotcledge  of  the  defect  the  plaintiff  volun- 
tarily attempted  to  pass  it,  is  not  conclu- 
sive evidence  of  the  want  of  due  care,  but 
is  for  the  jury.  Lyman  v.  Amherst,  107 
Mass.  339.  See  also  Whitaker  r.  West 
Boylston,  97  Mass.  273;  Frost  v.  Waltham, 
12  Allen,  85  ;  Rindge  i;.  Colrain,  11  Gray, 
157;  Pollard  v.  Wobum,  104  Mass.  84. 
Compare  Riest  v.  Goshen,  42  Ind.  339 
(1873)  ;  Rice  r.  Des  Moines,  40  Iowa,  638 
(1875)  ;  Emporia  v.  Schmidling,  33  Kan. 
435  ;  Nichols  v.  Minneapolis,  33  Minn. 
430  ;  Hopkins  r.  Rush  River,  70  Wis.  10  ; 
Albion  V.  Hetrick,  90  Ind.  545  ;  Hartman 
V.  Muscatine,  70  Ind.  51 1 ;  Ross  v.  Daven- 
port, 66  Iowa,  548.  In  County  Commis- 
sioners of  Pr.  Georges  Co.  v.  Burgess,  61 
Md.  29,  Irving,  J.,  after  citing  cases,  said, 
"The  doctrine  to  be  extracted  from  all 
these  cases  is,  that  if  the  defect  in  the  road 
or  bridge  be  such  as  to  make  the  same 
practically  impassable,  a  person  takes  all 
the  hazard,  who,  with  such  knowledge, 
attempts  to  pass  over  the  road  or  bridge, 
and  will  not  be  redressed  if  he  is  injured. 
But  if  the  defect  be  one  which  does  not 
render  the  road  wholly  unfit  for  use,  oj 
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any  such  fault  or  neglect  on  his  part  as  will  in  actions  for  negligence 
defeat  a  recovery.      Actual  damages  only  can  in  general  be  re- 


bridge  substantially  impassable ;  and  is 
only  a  defect  which  might  result  injuri- 
ously if  not  shunned,  in  such  case  it  can- 
not be  that  a  citizen,  with  business,  must 
remain  at  his  home,  and  may  not  make  any 
attempt  to  use  the  road  or  bridge  as  his 
necessity  requires." 

Though  plaintiff  have  knowledge  of  a 
defect  a  city  cannot  defend  merely  by  show- 
ing that  other  streets  which  he  could  have 
used,  were  safe.  FuUiam  v.  Muscatine, 
70  Iowa,  436  ;  compare  Parkhill  v.  Brigh- 
ton, 61  Iowa,  103,  and  Walker  v.  Decatur 
County,  67  Iowa,  307  (bridge).  But  see 
as  to  passing  over  defective  or  icy  sidewalk, 
which  might  easily  have  been  avoided, 
Wilson  V.  Charlestown,  8  Allen  (Mass), 
137;  Horton  v.  Ipswich,  12  Cush.  (Mass.) 
488;  Cent.ralia w.  Krouse,  64111.  19  (1872); 
s.  c.  5  Chicago  Legal  News,  123  ;  Craig 
V.  Sedalia,  63  Mo.  417  (1876)  ;  Albritton 
V.  Huntsville,  60  Ala.  486  ;  Higert  v. 
Greencastle,  53  Ind.  574  (1873)  ;  Alline 
V.  LeMars,  71  Iowa,  654  ;  Erie  v.  Magill, 
101  Pa.  St.  616.  Further  as  to  liability  in 
respect  of  icy  sidewalks.  Masters  v.  Troy, 
50  Hun,  485  ;  Corbett  v.  Troy,  53  Hun, 
228  ;  Ney  v.  Troy,  3  N.  Y.  Sup.  679  ;  s.  c. 
20  State  Rep.  321 ;  Tobey  v.  Hudson,  2 
N.  Y.  Sup.  180. 

Negligence  of  the  driver  of  a  vehicle  has 
tometiines  been  imputed  to  the  persons 
riding.  Otis  v.  Janesville,  47  Wis.  422  ; 
and  see  Prideaux  v.  Mineral  Point,  43  Wis. 
513.  For  a  full  discussion  of  this  subject, 
see  s.  p.  Lake  Shore  &  M.  S.  R.  R.  Co.  v. 
Miller,  25  Mich.  274.  Such  negligence 
will  defeat  the  action.  lb.  As  to  imputed 
negligence,  .see  Thompson  on  Negligence, 
pp.  222,  1121,  1180  et  seq.,  for  full  discus- 
sion. In  Minnesota  the  court,  after  review- 
ing the  authorities,  held  that  where  the 
plaintiff  did  not  participate  in,  and  had  no 
authority  respecting,  the  management  of 
the  vehicle,  and  was  not  herself  guilty  of 
negligence,  the  negligence  of  the  driver 
and  owner  of  the  vehicle  could  not  be  im- 
puted to  her.  Follman  v.  Mankato,  35 
Minn.  522.  The  contributory  negligence 
of  a  voluntarj'  carrier  not  imputable  to  a 
passenger.  Caiiisle  v.  Brisbane,  113  Pa. 
.  St.  544. 


The  husband's  knowledge  of  the  defect, 
and  of  his  wife's  intention  to  pass  over  it, 
held  not  to  defeat  an  action  by  the  hus- 
band and  wife  for  injuries  sustained  by 
the  wife  in  consequence  of  such  defect. 
Street  v.  Holyoke,  105  Mass.  82  ;  s.  c.  7 
Am.  Rep.  500.  Th«  husband  cannot  give 
notice  of  a  claim  for  damages  for  injuries 
to  his  wife.  Hubbard  v.  Fayette,  70  Me. 
121.  Husband  held  entitled  to  recover 
for  personal  injury  to  wife  by  defective 
sidewalk,  she  not  knowing  of  the  defect 
and  he  failing  to  warn  her,  the  jury  find- 
ing that  under  the  circumstances  the  hus- 
band was  not  guilty  of  negligence  in  not 
giving  the  wife  notice  of  the  danger. 
Nanticoke  v.  Wame,  106  Pa.  St.  373 
(1884). 

Onus  ix  respect  to  proving  dub 
care  on  part  of  plaintiff  is  upon 
HIM.  Law  V.  Crombie,  12  Pick.  176  ; 
Moore  v.  Abbott,  32  Me.  46  ;  lb.  574  ; 
Murdock  V.  Warwick,  4  Gray,  178,  and 
cases  ;  lb.  395,  397,  per  Slmw,  C.  J. ; 
Rowell  v.  Lowell,  7  Gray,  100  ;  Rusch  v. 
Davenport,  6  Iowa,  443  (1858)  ;  Merrill  v. 
North  Yai-mouth,  78  Me.  200  ;  Peverly  v. 
Boston,  136  Mass.  366,  where  Dcvcns,  J., 
said,  "  It  is  not  necessary  for  the  plaintiff 
to  prove  due  care  on  his  part  by  directly 
affirmative  evidence  ;  the  inference  of  such 
care  may  be  drawn  from  the  absence  of  all 
appearance  of  fault,  either  positive  or  neg- 
ative, on  his  part,  in  the  circumstances 
under  which  the  injury  was  received." 
Contra,  Beatty  v.  Gilmore,  16  Pa.  St.  463 
(1851),  where  the  subject  is  carefully  con- 
sidered  ;  Erie  v.  Schwingle,  22  Pa.  St. 
384.  In  Maryland  the  onus  of  proving 
contributory  negligence  on  the  part  of  the 
plaintiff  rests  on  the  defendant.  Prince 
George's  Co.  Comm'rs  v.  Burgess,  61  Md. 
29;  Railroad  Co.  v.  Gladmon,  15  Wall. 
401  (1872).  The  United  States  Supreme 
Court  in  this  case  decided  that  where  the 
question  is  not  controlled  by  statute,  "  con- 
tribute ry  negligence  "  on  the  part  of  the 
plaintiff,  unless  it  appears  on  the  plaintiffs 
own  evidence,  is  a  defence  to  be  proved  by 
the  defendant.  Ante,  sec.  1007-  Post,  sec. 
1026,  where  the  subject  is  discussed. 
Shearm.  &  Red.  Neg.  (4th  ed.)  sees.  107, 
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covered.  The  case  would  be  exceptional,  indeed,  when  the  plain- 
tiff could  properly  recover  vindictive,  or  more  than  compensatory 
damaues.^ 


108,  and  cases ;  2  Thomps.  Neg.  1175, 
1232,  1235. 

Effect  of  plaintiff's  violation  of 
ordinances  and  sunday  law  on  his 
EIGHT  OF  RECOVERY.  Davidsou  V.  Port- 
land, 69  Me.  116  ;  Nonis  v.  Litchfield, 
35  N.  H.  918  ;  Baker  v.  Portland,  58  Me. 
199  ;  10  Am.  L.  Keg.  (n.  s.  )  559,  and  note 
of  Judge  Redfield,  denying  Heland  v. 
Lowell,  3  Allen  (Mass.),  407  (1862)  ; 
Steele  v.  Burkhardt,  104  Mass.  59  ;  Sutton 
V.  Wauwatosa,  29  Wis.  21  ;  Smith  v.  Bos- 
ton &  Me.  R.  R.  Co.,  120  Mass.  490 
(1876)  ;  s.  0.  21  Am.  Rep.  538,  and  cases 
cited  in  note  ;  Commonweath  v.  Adams, 
114  Mass.  323  (1873) ;  s.  c.  19  Am.  Rep. 
862 ;  Johnson  v.  Irasburgh,  47  Yt.  28 
(1874)  ;  s.  c,  19  Am.  Rep.  Ill;  Lyons  p. 
Desotelle,  124  Mass.  387  (1878)  ;  Shearm, 
&  Red.  Neg.  (4thed. )  sec.  104,  and  cases; 
Platz  V.  Cohoes,  89  N".  Y.  219  ;  Wentworth 
V.  Jefferson,  60  N.  H.  158,  where  the  rule 
is  stated  to  be  that  recovery  may  be  had  it 
the  violation  of  the  Sunday  law  does  not 
contribute  to  the  accident.  The  mere  fact 
that  plaintiff  was  returning  from  a  bawdy- 
house  when  he  was  injured,  he  not  being 
guilty  of  contributory  negligence,  will  not 
affect  his  right  to  recover.  McVoy  v. 
Knoxville,  85  Tenn.  (1  Pickle),  19. 

EJfcct  of  INTOXICATION  of  plaintiff. 
Alger  V.  Lowell,  3  Allen  (Mass.),  402  ; 
Hubbard  v.  Mason  City,  60  Iowa,  400  ; 
Monk  V.  New  Utrecht,  104  N.  Y.  552  ; 
Seymer  v.  Lake,  66  Wis.  651 ;  Cassidy  v. 
Stockbridge,  21  Vt.  391  ;  Fitzgerald'  v. 
Weston,  52  Wis.  354  ;  Shearm.  &  Red. 
Neg.  (4th  ed.)secs.  93,  94,  110  ;  Thomps. 
Neg.  388,  430,  1174,  1203. 

1  Measure  of  damages  ;  What 
JURY  may  consider.  Chicago  v.  Lan- 
glass,  52  111.  256  (1869);  and  Decatur  ». 
Fisher,  53  111.  407  (1870)  ;  McGary  v. 
Lafayette,  12  Rob.  (La.)  668;  s.  0.  lb. 
674  ;  lb.  4  La.  An.  440  ;  Chicago  v.  Mar- 
tin, 49  111.  241  ;  Atchison  v.  King,  9 
Kan.  550  (1872);  Raymond  v.  Lowell,  6 
Cush.  (Mass.)  524,  537  (1850);  Beecher 
V.  Derby  Br.  &  F.  Co.,  24  Conn.  491  ; 
Masters  ».  Warren,  27  Conn.  293(1858); 
Shartle    r.    Minneapolis,    17   Minn.    308 


(1871),  where  a  verdict  for  $4,000  was 
sustained  ;  FarreUy  v.  Cincinnati,  2  Dis- 
ney (Ohio),  516  ;  Peru  v.  French  (married 
woman),  55  111.  318  (1870)  ;  Pa.  &  0. 
Canal  Co.  v.  Graham,  63  Pa.  St.  290 
(1869);  Sheel  v.  Appleton,  49  Wis.  125 
( bodily  and  mental  suffering  may  be  con- 
sidered); Wylie  p.  City  of  Wausau,  48 
Wis.  506  (decrease  of  physician's  prac- 
tice); Scott  Township  v.  Montgomery,  95 
Pa.  St.  444  ;  Wilson  v.  Wheeling,  19  W. 
Ya.  324  ;  Reed  ».  Belfast,  20  Me.  246  ; 
Nebraska  City  v.  Campbell,  2  Black 
(U.  S.),  590  (1862);  Collins  v.  Council 
Bluffs,  32  Iowa,  324  (where  a  verdict  for 
$15,000  was  sustained ;  Cole,  J,,  dis- 
sented, but  dissent  does  not  appear)  ; 
Fleming  v.  Shenandoah,  71  Iowa,  456 
(pain  and  suffering  considered  an  ele- 
ment); Galveston  v.  Barbour,  62  Tex. 
172  (mental  suffering  of  parents  upon 
death  of  child  not  an  element  of  dama- 
ges); Crete  v.  Childs,  11  Neb.  252  (dam- 
ages caused  by  negligence  of  plaintiff  in 
employing  medical  aid  not  allowed);  Mc- 
Namara  v.  Clintonville,  62  Wis.  207; 
Page  V.  Sunipter,  53  Wis.  652  ;  Luck  v. 
Ripon,  52  Wis.  196  ;  Ripon  i;.  Bittel,  30 
Wis.  614  ;  2  Thomps.  Neg.  1266-1271. 

As  to  liability  to  exemplary  damages. 
Chicago  p.  Lauglass,  52  III.  256  (1869); 
Decatur  v.  Fisher  (denying  right  of  jury 
to  give  exemplar}'  damages),  53  111.  407 
(1870).  It  is  difficult  to  conceive  of  a 
case  which  would  justify  exemplary  dam* 
ages  against  a  municipal  corporation. 
Chicago  V.  Martin,  49  111.  241  ;  Chicago 
V.  Kelly,  69  111.  475  ;  Ehrgott  v.  New 
York,  96  N.  Y.  264  ;  Hunt  v.  Booneville, 
65  Mo.  620 ;  2  Tliomps.  Xeg.  1265.  Text 
cited  and  approved.  Richmond  v.  Court- 
ney, 32  Gratt.  792;  Centre ville  v.  Woods, 
57  lud.  192.  See,  also,  Elizabethtown,  L. 
&  B.  S.  R.  R.  Co.  V.  Combs,  10  Bush,  3S2 
(1874);  Parsons  r.  Lindsay,  26  Kan.  426  ; 
Barbour  County  r.  Horn,  4S  Ala.  566  (1872); 
Ottawa  V.  Sweely,  65  111.  434  (1872);  Pros- 
ser  V.  Ottumwa,  47  Iowa,  509  (1876).  An- 
nuity tables  held  admissible  to  prove  the 
probable  length  of  life  of  deceased.  Mc- 
Keigner.  Janesville,  68  Wis.  50;  Mulcaims 
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§  1022.^    Defective  Streets  ;  Is  the  American  Doctrine  as  to  Im- 
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V.  Janesville,  67  Wis.  24.  The  question  of 
the  measure  of  dainaijes  is  one  tliat  has 
produced  more  difficulty  than  perhaps  any 
other  topic  in  the  law.  Per  Wilde,  B., 
in  Gee  v.  Lancashire  &  Y.  Ry.  Co.,  6 
H,  &  N.  211.  See,  also,  Rowley  v.  Lon- 
don &  N.  W.  Ry.  Co.,  L.  R.  8  Ex.  221. 
"  We  have  no  means  of  ascertaining  by  a 
fixed  rule  what  shall  be  the  limit  of  dam- 
ages in  such  a  case  (action  for  negligence). 
There  are  no  principles  which  will  apply 
equally  to  animals,  goods,  and  passengers. 
Damages  in  such  a  case  must  be  left  to 
the  common  sense  of  the  jury,  assisted  by 
the  presiding  judge."  Per  Mellor,  J.,  in 
Fair  v.  London  &  N.  W.  Ry.  Co.,  21 
L.  T.  R.  N.  s.  326.  See,  also,  Collins  v. 
Council  Bluffs,  32  Iowa,  324 ;  7  Am.  Rep. 
200  ;  Chicago  v.  Martin,  49  111.  241.  "It 
would  be  most  unjust  if,  whenever  an  ac- 
cident occurs,  juries  were  to  visit  the  un- 
fortunate cause  of  it  with  the  utmost 
amount  that  they  think  an  equivalent  for 
the  mischief  done.  .  .  .  Scarcely  any  sum 
would  compensate  a  laboring  man  for  the 
loss  of  a  limb  ;  yet  you  do  not  in  such  a 
case  give  him  enough  to  maintain  him 
for  life."  Per  Parke,  B.,  in  Armsworth  v. 
S.  E.  Ry.  Co.,  11  Jur.  760,  cited  in  18 
Q.  B.  104.  "  It  is  very  true  that  cases 
sometimes  occur  in  which  a  jury,  being 
over-anxious  to  fully  compensate  a  party, 
give  damages  so  great  as  to  induce  the 
court  to  interfere.  In  the  great  majority 
of  cases,  however,  I  am  satisfied  with  the 
common-sense  views  upon  which  they 
act."  Per  Cockburn,  C.  J.,  in  Fair  v.  Lon- 
don &  N.  W.  Ry.  Co.,  21  L.  T.  N.  s. 
327.  The  rule  is  that  the  damages  should 
be  such  as  to  furnish  a  reasonable  compen- 
sation for  the  injury  sustained.  Chicago 
V.  Langlass,  52  111.  256  ;  s.  c.  4  Am.  Rep. 
903.  See,  also,  Decatur  v.  Fisher,  53  111. 
407  ;  Joliet  v.  Conway,  119  111.  489.  In 
assessing  the  compensation  to  a  person 
Injured  through  the  negligence  of  a  mu- 
nicipal corporation,  the  jury  should  take 
into  consideration  two  things,  —  first,  the 
pecuniary  loss  he  sustains  by  the  acci- 
dent ;  second,  the  injury  he  sustains  in 
his  person,  or  his  physical  capacity  for 


enjoying  life.  When  they  come  to  the 
consideration  of  pecuniary  loss,  they  have 
to  take  into  account  not  only  his  present 
loss,  but  his  incapacity  to  earn  a  future 
improved  income.  Then,  as  to  the  sec- 
ond ground  :  undoubtedly  health  is  the 
greatest  of  all  physical  blessings  ;  and  to 
say  that  when  it  is  utterly  shattered  no 
compensation  is  to  be  made  for  it,  is  really 
perfectly  extravagant.  Per  Cockburn, 
C.  J.,  in  Fair  v.  London  &  N.  W.  Ey. 
Co.,  21  L.  T.  N.  s.  327.  In  Maine  a  per- 
son can  recover  only  for  "  bodily  injury  " 
or  "damage  to  property."  Weeks  v. 
Shirley,  33  Me.  271  ;  Verrill  v.  Minot,  31 
Me.  299  ;  Mason  v.  Ellsworth,  32  Me. 
271  ;  Brown  v.  Watson,  47  Me.  161  ; 
State  V.  Hewett,  31  Me.  396,  400  ;  Reed 
V.  Belfast,  20  Me.  246  ;  Sanford  v.  Au- 
gusta, 32  Me.  536  ;  Stover  v.  Bluehill,  51 
Me.  439.  So,  in  Connecticut  and  Massa- 
chusetts,  the  recovery  can  only  be  for  dam- 
ages "to  the  person  or  property."  Chidsey 
V.  Canton,  17  Conn.  475  ;  Beecher  v. 
Derby  Br.  &  F.  Co.,  24  Conn.  491  ;  Can- 
ning V.  Williamstown,  1  Cush.  ( Mass. ) 
451  ;  Harwood  v.  Lowell,  4  Cush.  310. 
In  Vermont,  however,  any  special  damage 
sustained  is  recoverable.  Bailey  v.  Fair- 
field, Brayt.  (Vt.)  126.  So,  in  Wisconsin: 
Weisenberg  v.  Appleton,  26  Wis.  56  ;  7 
Am.  Rep.  39.  If  the  action  be  by  the 
personal  representative,  the  jury,  in  esti- 
mating the  damages,  are  restricted  to  com- 
pensation for  pecuniary  loss  only,  and 
cannot  take  into  consideration  mental  or 
bodily  suffering.  Armsworth  v.  S.  E.  Ry. 
Co.,  11  Jur.  758  ;  Blake  v.  Midland  Ry. 
Co.,  18  Q.  B.  93  ;  Franklin  v.  S.  E.  Ry. 
Co.,  3  H.  &  N.  211  ;  Ducksworth  v. 
Johnson,  4  H.  &  N.  653  ;  Dalton  v.  S.  E. 
Ry.  Co.,  4  C.  B.  n.  s.  296  ;  Pym  v.  Gt. 
Northern  Ry.  Co.,  2  B.  &  S.  759  ;  s.  c. 
4  B.  &  S.  396  ;  Secord  v.  Gt.  Western  Ry. 
Co.,  15  Up.  Can.  Q.  B-  631  ;  Morley  u. 
Gt.  Western  Ry.  Co.,  16  Up.  Can.  Q.  B. 
504;  Pennsylvania  R.  R.  Co.  v.  McClos- 
key,  23  Pa.  St.  526  ;  Quin  v.  Moore,  15 
N.  Y.  432  ;  Lucas  v.  New  York,  21  Barb. 
245  ;  Safford  v.  Drew,  3  Duer  (N.  Y.), 
627  ;  Soule  v.  N.  Y.  k  N.  H.  R.  R.,  24 
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(sees.  1017-1020)  —  that  there  is,  on  the  eonditioTis  therein  stated, 
an  implied  civil  liability  on  the  part  of  municipal  corporations  in 
respect  of  defective  streets  and  sidewalks  —  has  been  learnedly  and 
vigorously  combated  in  a  judgment  of  the  Supreme  Judicial  Court  of 
Massachusetts,  delivered  by  the  chief  justice,  who  in  his  exhaustive 
discussion  refers  to  nearly  aU  of  the  leading  English  and  American 
cases  on  the  subject.^  He  thus  sums  up  the  result  of  his  review  of 
the  American  decisions :  "  There  is  no  case  in  which  the  neglect  of 
a  duty  imposed  by  general  law  upon  all  cities  and  towns  alike  has 
been  held  to  sustain  an  action  by  a  person  injured  thereby  against  a 
city,  when  it  would  not  against  a  town.  The  only  decisions  of  the 
State  courts,  in  which  the  mere  grant  by  the  legislature  of  a  city 
charter,  authorizing  and  requiring  the  city  to  perform  certain  duties, 
has  been  held  sufficient  to  render  the  city  liable  to  a  private  action 
for  neglect  in  their  performance,  when  a  town  would  not  be  so  liable, 
are  in  Xew  York,  since  1850,  and  in  Illinois.  The  cases  in  the 
Supreme  Court  of  the  United  States,  in  which  private  actions  have 
been  sustained  against  a  city  for  neglect  of  a  duty  imposed  upon  it 
by  law,  are  of  two  classes  :  1.  Those  which  arose  under  the  peculiar 
terms  of  special  charters,  in  the  District  of  Columbia,  as  in  Weight- 
man  V.  Washington  and  Barnes  v.  District  of  Columbia,  or  in  a  Ter- 
ritory of  the  United  States,  as  in  Nebraska  City  v.  Campbell.  2, 
Tho.se  which,  as  in  New  York  v.  Sheffield,  and  Chicago  City  v.  Bob- 
bins, arose  in  New  York  or  in  Illinois,  and  in  which  the  genei-al 
liability  of  the  city  was  not  denied  or  even  discussed,  and  apparently 
could  not  have  been,  consistently  with  the  rule  by  which  the  Su- 
preme Court  of  the  United  States,  upon  questions  of  the  construc- 
tion and  effect  of  the  Constitution  and  statutes  of  a  State,  follows  the 
latest  decisions  of  the  highest  court  of  that  State,  even  if  like  words 
have  been  differently  construed  in  other  States.  In  the  absence  of 
such  binding  decisions,  we  find  it  difficult  to  reconcile  the  view,  that 
the  mere  acceptance  of  a  municipal  charter  is  to  be  considered  as 
conferring  such  a  benefit  upon  the  corporation  as  will  render  it 
liable  to  private  action  for  neglect  of  the  duties  thereby  imposed 
upon  it,  with  the  doctrine  that  the  purpose  of  the  creation  of  mu- 
nicipal corporations  by  the  State  is  to  exercise  a  part  of  its  powers 
of  government,  —  a  doctrine  universally  recognized,  and  which  has 

Conn.  575  ;  Eowley  v.  London  &  N.  W.  i  Hill  v.  Boston,  122  Mass.  344  (1877), 

Ry.  Co.,  L.  E.  8  Ex.  221;  Johnson  v.  Hml-  opinion  by  Gray,  C.  J.,  noted  supra,  sec. 

son  River  R.  R.  Co.,  6  Duer  (N.  Y.),  634,  965.      Subject  discussed.      18   Am.    Law 

648;  Harris.  Mimic.  Man.  (5th  ed.)  p.  497,  Rev.  p.  1008  ;  Shearm.  &  Red.  Xeg.  sees, 

from  which  the  foregoing  references  to  the  258,  288-290  ;  ante,  sec.  967  ;  post,  sees, 

decisions  in  Canada  are  extracted.  1023  a,  1023  b. 
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nowhere  been  more  strongly  asserted  than  by  the  Supreme  Court  of 
the  United  States.^  But,  however  it  may  be  where  the  duty  in 
question  is  imposed  by  the  charter  itself,  the  examination  of  the 
authorities  confirms  us  in  the  conclusion  that  a  duty,  which  is  im- 
posed upon  an  incorporated  city,  not  by  the  terms  of  its  charter,  nor 
for  the  profit  of  the  corporation,  pecuniarily  or  otherwise,  but  upon 
the  city  as  the  representative  and  agent  of  the  public,  and  for  the 
public  benefit,  and  by  a  general  law  applicable  to  all  cities  and 
towns  in  the  commonwealth,  and  a  breach  of  which  in  the  case  of 
a  town  would  give  no  right  of  private  action,  is  a  duty  owing  to  the 
public  alone ;  and  a  breach  thereof  by  a  city,  as  by  a  town,  is  to  be 
redressed  by  prosecution  in  behalf  of  the  public,  and  will  not  sup- 
port an  action  by  an  individual,  even  if  he  sustains  special  damage 
thereby." 

§  1023.  Same  subject.  —  In  reference  to  this  subject,  it  may  be 
remarked  that  there  is  undoubtedly  some  difficulty  in  defining  the 
logical  ground  on  which  to  base  the  doctrine  of  the  implied  liability 
of  municipal  corporations  proper  for  defective  streets,  when  such  lia- 
bility is  denied  as  respects  counties,  and  towns  without  special 
charters.  There  is  also  some  apparent,  if  not  real,  difficulty  in 
holding  that  such  a  liability  exists  on  the  part  of  municipal  cor- 
porations in  reference  to  streets,  without  extending  it  to  other  duties 
which  are  everywhere  conceded  not  to  give  a  private  action  for  their 
neglect.  The  courts  which  hold  the  doctrine  in  question  also  differ 
as  to  the  reasons  on  which  it  rests.  Notwithstanding  this,  it  will 
be  found,  we  think,  upon  a  careful  examination  of  the  cases  referred 
to  in  the  preceding  sections,  that  they  do  establish  the  rule  therein 
laid  down  as  respects  municipal  corporations  proper  ;  and  that  Mr. 
Justice  Hunt  is  quite  right  in  saying  that,  whatever  may  be  the 
true  reason  for  the  rule,  "  the  law  in  this  country  must  be  deemed 
to  be  settled  in  accordance  with  them."  ^  It  will  also  be  found,  we 
are  quite  sure,  that  the  doctrine  of  such  a  liability  on  the  part  of 
municipal  corporations,  organized  under  special  charters  or  under 
general  incorporation  acts,  exists  in  the  States  very  generally,  and  is 
not  confined  to  the  States  of  New  York  and  Illinois. 

The  doctrine  works  well  and  is  just,  since  no  stimulus  to  the  per- 
formance of  duty  is  more  effectual  than  the  wholesome  fear  of  the 
verdict  of  a  jury  for  damages.     While  it  must  be  admitted  to  be 

1  United  States  v.  Bait.  &  0.  R.  R.         *  Barnes  v.  Dist.  of  Columbia,  91  U.  S. 

Co.,   17   Wall.   322,   329,  per  Hunt,   J.;  640,   551    (1875);    noted  ante,   sec.   974, 

Laramie  v.  Albany,  92  U.  S.  307,  308,  per  note  ;  ante,  sec.  967 ;  18  Am.  Law  Rev. 

Clifford,  J.  1008. 
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exceptional,  the  doctrine  may,  we  think,  be  vindicated  as  resting  upon 
the  special  nature  of  the  duty  itself,  relating  to  streets  in  cities 
(which  have  peculiar  and  local  uses  distinct  from  State  highways) 
which  are  under  the  direct  and  exclusive  control  of  the  municipal 
authorities,  whose  duty  in  respect  of  repairs  is  intrinsically  minis- 
terial, and  upon  the  ample  means  which  are  supplied  for  its  perform- 
ance, rather  than  upon  the  ideal  notion  of  a  contract  between  the 
State  and  the  municipality,  or  upon  the  other  notion  of  a  special 
consideration  received  for  the  supposed  implied  promise  faithfully 
to  discharge  the  duty  imposed  by  the  charter  or  constituent  act  of 
the  corporation. 

§  1023  a.  Same  subject.  —  It  may  be  that  the  doctrine  is  anoma- 
lous. Seemingly  it  is.  But  a  careful  consideration  of  the  subject, 
particularly  of  the  nature  of  streets  in  cities  (which  have  local  and 
special  uses  not  common  to  State  highways  in  general) ;  of  the  great 
and  exclusive  powers  over  and  concerning  streets  conferred  upon 
chartered  cities,  which  include  the  power  and  duty  (sometimes  spe- 
cifically enjoined,  and  sometimes  embraced  in  more  general  au- 
thority), of  keeping  them  in  repair  fit  for  use  (which  duty  is  not 
legislative  or  judicial,  but  rather  in  its  nature  ministerial) ;  of  the 
adequate  provision  for  raising  the  revenue  or  means  to  discharge 
the  duty,  —  may,  perhaps,  show  that  the  anomaly  imputed  to  the 
doctrine  under  review  is  more  apparent  than  real.  It  may  be,  and 
probably  is  true,  that  this  doctrine  is  the  unconscious  product  of 
judicial  legislation  necessarily  evolved  in  the  very  work  of  inter- 
preting the  various  parts  and  clauses  of  charters  or  legislative  acts 
relating  to  the  powers  ot  municipalities,  and  the  purposes  for  which 
such  powers  were  granted.  Be  it  so.  Such  a  function  is  inherent 
in  every  jural  system.  It  constitutes  the  chief  work  of  the  judge, 
and  it  is  among  the  most  important  duties  of  the  judicial  office.  It 
has  been  well  observed  that  in  the  infinite  diversity  of  subjects 
■which  arise  for  judicial  determination,  "judgment  in  most  cases 
consists  less  in  the  application  of  a  precise  text,  than  in  a  combi- 
nation of  several  texts,  which  lead  to  a  decision  rather  than  contain 
it."*  Such  decision  and  judgment  are  the  result  of  the  intei"preta- 
tion  of  various  clauses  and  texts,  with  the  definite  purpose  of  ascer- 
taining the  intention  and  will  of  the  legislature,  in  respect  of  a 
matter  where  it  is  not  iu  terms  expressed  one  way  or  the  other,  but 
is  necessarily  left  to  be  collected  from  a  consideration  of  all  of  the 

1  M.  Portalis,  Preliminary  Discourse  on  tlie  frrojd  of  the  Code  Napoleon.  Aiuos, 
Science  of  Law,  p.  63. 
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enactments  bearing  upon  it.  It  is,  therefore,  no  solid  objection  to 
the  doctrine  in  question  that  it  is  the  unperceived  or  unconscious 
product  of  judicial  interpretation,  or  if  one  pleases  to  say  so,  of 
judicial  legislation,  since  much  of  the  best  portions  of  our  jurispru- 
dence and  of  the  jurisprudence  of  every  country  has  thus  originated, 
and  will  unavoidably  continue  thus  to  originate,  as  long  as  the  ju- 
dicial office  exists  and  justice  is  administered  among  men.  The 
doctrine  itself,  under  the  conditions  stated  in  a  previous  section,^ 
has  seemed  so  reasonable,  that  it  is  believed  never  to  have  been 
legislatively  repudiated,  and  it  is  certain  that  it  has  been  almost 
universally  adopted.  It  has  in  fact  become,  as  above  shown,  part 
of  the  settled  jurisprudence  of  the  country, 

§  1023  h.    Same  subject.      Comments  on  Doctrine  of  implied  Lia- 
bility as  respects  Different  Classes  of  Corporations.  —  Whether  the 
implied  liability  in  respect  of  defective  highways  and  streets  rests 
upon  the  nature  of  the  duty  imposed,  upon  the  means  supplied  for 
its  performance,  or  upon  a  sense  of  public  utility,  or  upon  all  of 
these  grounds,  it  is  not  easy,  as  above  stated,  to  see  why,  when  the 
same  conditions  otherwise  exist,   the   nature   of   the   incorporated 
instrumentality  should  make  a  difference  in  the  result.     Whether 
the  instrumentality  be  a  quasi  corporation  such  as  a  road  district 
but  with  a  corporate  purse  for  its  purposes,   or  a  county  charged 
with  the  like  duty  in  respect  of  highways  and  having  for  the  effec- 
tual discharge  thereof  the  power  to  raise  taxes,  or  a  chartered  muni- 
cipality having  like  duties  and  powers  over  streets  within  its  limits, 
why,  under  conditions  otherwise  the  same  (there  being  no  statute 
giving  or  denying  the  action),  should  the  two  former  classes  of 
corporations  be  not  liable  while  the  latter  class  is  liable,  for  neglect 
of  duty,  to  an  action  for  damages  ?     It  may  be  after  all  that  there 
is  a  substantial  difference  not  readily  perceived  in  the  greater  effi- 
ciency with  which  the  latter  class  of  corporations  as  actually  con- 
stituted is  able  to   perform  the  duty  in  question.     And  it  may 
be  that  this  is  only  another  of  the  many  examples  with  which  our 
jurisprudence  abounds,  —  which  abhors   generalizations,  disregards 
mere  symmetry,  and  unconsciously  and  silently  embodies  the  under- 
lying notions  of  the  local  communities,  —  this  may  be,  we  suggest, 
after  all  only  another  example  of  the  fact  that  logic  and  law  are 
not  always  precisely  coincident  or  coterminous;  that  law  is  fre- 
quently logic  limited  and  circumscribed  by  a  sense  of  expediency ; 
and  that  accordingly  legislators  and  courts  declare  and  apply  dis- 

1  Ante,  sec.  1017. 
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tinctions  that  are  oftentimes  easier  to  feel  than  to  unfold  and  define, 
and  which  do  not  obviously  consist  with  an  indefinite  extension 
and  inexorable  application  of  those  principles  of  logic  that  are  ap- 
parently appUcable  to  and  seemingly  control  the  subject.  The 
foregoing  considerations  are  applicable  to  ail  kinds  of  quasi  corpora- 
tions. These  are  primarily  and  distinctively  State  instrumentali- 
ties, and  the  prerogative  of  partaking  of  the  State's  exemption  from 
liability  in  respect  of  the  exercise  of  all  of  their  public  functions 
and  duties  without  exception,  is  one  which  naturally  grows  out  of 
the  manner  and  objects  of  their  creation. 


§  1024  (790).  Where  City  is  directly  in  Fault.  —  "VMiere  streets 
have  been  rendered  unsafe  hy  the  direct  act,  order,  or  authority  of 
the  municipal  corporation  (not  acting  through  independent  con- 
tractors, the  effect  of  which  will  be  considered  presently),  nu  ques- 
tion has  been  made,  or  can  reasonably  exist,  as  to  the  liability  of 
the  corporation  for  injuries  thus  produced,  where  the  person  suffer- 
ing them  is  without  contributory  fault,  or  was  using  due  care.^   Even 


1  Detroit  v.  Corey  (semer  excavation), 
9  Mich.  165  (1861).  Compare  Detroit  v. 
Beckman,  34  Mich.  125,  referred  to  in 
note,  infra;  Lloyd  v.  New  York  {danger- 
oics  excavation),  5  N.  Y.  369  (1851); 
Weet  V.  Brockport,  16  N.  Y.  161,  note  ; 
Chicago  V.  ilajor  {uncovered  city  cistern  in 
street),  18  111.  349.  Approved,  but  dis- 
tinguished, Chicago  V.  Starr,  42  111.  174 
(1866)  (where  the  city  was  held  not  liable 
for  an  injury  caused  by  the  fall  of  n  coun- 
ter, leaning  against  a  fence  on  a  sidewalk); 
Dayton  v.  Pease,  4  Ohio  St.  80  (1854)  (in 
which  the  city  was  held  liable  for  damages 
caused  by  the  fall  of  a  bridge  built  upon  a 
defective  plan,  furnished  by  the  city  engi- 
neer); Cincinnati  v.  Stone,  5  Ohio  St.  38 
(1855);  Conrad  v.  Ithaca,  16  N.  Y.  158  ; 
Wendell  r.  Troy,  39  Barb.  329  (1862); 
>:e\v  York  v.  Sheffield,  4  Wall.  189 
(1866)  ;  Grant  v.  Brooklyn  (act  of  a  city 
water  commissioner  in  opening  a  seicer),  41 
Barb.  381  (1864);  Baltimore  v.  Penning- 
ton, 15  Md.  12  (1859);  Pfau  r.  Reynolds, 
53  111.  212  (1870)  ;  infra,  sec.  1027 ; 
Brooks  V.  Somerville,  106  Mass.  271  ; 
Covington  v.  Bryant,  7  Bush.  248.  City 
held  liable  for  death  of  plaintiff's  child  by 
drowning  in  a  deep  unguarded  ditch  in  the 
street.  Chicago  v.  Hesing,  83  111.  204 
(1876);  s.  c.  25  Am.  Rep.  378 ;  Savannah 
VOL.  II.  —  41 


V.  Donnelly,  71  Ga.  258  (excavation  made 
by  citizen  by  permission  of  the  city) ;  Glantz 
V.  South  Bend,  106  Ind.  305  (street  cross- 
ing composed  of  plunks  raised  two  inches 
above  the  level  of  the  sidewalk).  Where  a 
borough  authorized  a  railroad  company  to 
carry  its  track  over  a  street  by  a  bridge  at 
a  certain  height  and  afterwards  permitted, 
the  level  of  the  street  to  be  so  raised  as  to 
render  the  height  of  the  bridge  insufficient, 
the  borough  was  held  liable  for  damages 
caused  by  the  bridge  being  too  low,  and  it 
was  also  held  that  no  liability  attached  to 
the  railroad.  Gray  v.  Danbury  Bor.,  54 
Conn.  574. 

In  Detroit  v.  Beckman,  34  Mich.  125 
(1876);  s.  c.  22  Am.  Rep.  507,  an  injury 
was  caused  at  night  to  a  traveller  as  he 
was  driving  along  one  of  the  streets  of  the 
city.  An  open  sewer  had,  some  time  be- 
fore, been  constructed  in  the  street  by  the 
city,  which  was  covered  only  part  of  the 
way,  leaving  the  sewer  at  the  end  of 
the  covered  portion  and  within  the  limits 
of  the  travelled  portion  of  the  street,  ojien 
and  unprotected.  Conceding  that  the 
city  had  not  covered  the  sewer  to  the  ex- 
tent that  due  care  required,  it  v  as  never- 
theless held  that  the  city  was  not  liable. 
The  ground  of  the  decision  was  that  the 
injury  resulted  from  the  plan  of  the  work 
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\n  tliose  States  in  which  a  municipality  is  not  held  impliedly  liable 
to  a  private  action  for  neglecting  to  keep  its  streets  in  repair,  it  ia 
yet  held  to  be  liable  if  it,  or  its  officers  under  its  authority,  by 
positive  acts  place  obstructions  on  the  streets  or  by  such  acts  other- 
wise render  them  unsafe,  Avhereby  travellers  are  injured.^     Where 


adopted  by  the  city,  and  that  in  such 
cases  there  is  no  liability,  since  the  plan 
is  the  result  of  legislative  action,  and  that 
to  create  a  liability  there  must  be  neglect 
in  the  proper  execution  of  the  plan  as 
distinguished  from  the  plan  itself,  or  the 
work  must  result  in  a  direct  injurj'  to 
adjoining  property.  In  Lansing  v.  Toolan, 
37  Mich.  152,  a  similar  decision  on  like 
grounds  was  made,  holding  the  city  not  to 
be  liable  where  a  contractor  under  it  dug 
a  ditch  across  a  street,  bridging  it  only 
with  plank  sixteen  feet  wide,  into  which 
a  traveller  at  night  was  precipitated  and 
injured.  It  seems  to  the  author,  however, 
as  he  understands  the  facts,  that  these  are 
cases  where  the  street  was  rendei-ed  unsafe 
for  travel  by  the  direct  act  of  the  city,  or 
its  contractor,  and  that  the  city  would  be 
held  liable  in  those  States  in  which  an 
implied  municipal  responsibilitj'  is  recog- 
nized for  unsafe  streets,  which,  however, 
is  not  the  case  in  Michigan.  Detroit  v. 
Blackeby,  21  Mich.  84  ;  s.  c.  9  Am.  Law 
Rep.  (N.  s.)  670;  2  Thomps.  Neg,  736, 
See  pout,  sec.  1046.  Does  the  principle 
that  actionable  negligence  cannot  be  pred- 
icated of  the  plan  itself  (post,  sec.  1046) 
go  so  far  as  to  exempt  from  liability  if 
that  plan  leaves  the  streets  in  an  unsafe 
and  dangerous  condition  for  public  use  ? 
In  the  author's  opinion  this  question  ought 
to  be  answered  in  the  negative. 

In  Chope  v.  City  of  Eureka,  California 
Supreme  Court,  39  Alb.  L.  J,  426  (1889), 
it  was  held  that  a  municipal  corporation 
is  not  liable,  in  the  absence  of  statutory 
provision,  for  personal  injuries  to  one  who 
fell  into  a  sewer  which  was  in  process  of 
construction,  and  was  negligently  left  in- 
sufficiently guarded  by  the  officers  of  the 
corporation.  McFarland,  J.,  said:  "With- 
out noticing  any  of  the  other  points  made 
liy  appellant,  it  is  sufficient  to  say  that  it 
has  long  been  the  settled  law  of  this  State 
that  a  municipal  corporation  is  not  liable 
for  personal  injuries  to  individuals,  such 
as  that  claimed  to  have  been  sustained  by 


plaintiff,  where  there  is  no  statutory  pro- 
vision declaring  such  liability.  There  ia 
no  doubt  some  conflict  of  decisions  on  the 
questions  in  other  States,  altliough  it  is 
to  be  observed  that  in  the  New  England 
and  some  other  States  there  are  statutory 
declarations  of  the  liability.  But  in  Cali- 
fornia the  doctrine  above  stated  had  been 
clearly  and  continuously  adopted,  and  if 
any  change  in  the  law  is  desirable,  that 
change  must  be  made  by  the  legislature. 
And  so  far  at  least,  the  legislature  has 
shown  no  disposition  to  make  the  change. 
Winbigler  v.  Los  Angeles,  45  Cal.  36  ; 
Tranter  v.  Sacramento,  61  Cal.  275  ;  Bar- 
nett  V.  Contra  Costa  County,  67  Cal.  77  ; 
Cromwell  v.  Sonoma  County,  25  Cal.  315  ; 
Huffman  v.  San  Joaquin  County,  21  Cal. 
430."  Three  judges  concurred  and  two 
dissented.  The  dissenting  judges  referring 
to  sec.  1024  of  the  text  as  "a  correct 
statement  of  the  law,  and  one  that  is 
supported  by  an  overwhelming  weight  of 
authority." 

1  Hill  V.  Boston,  122  Mass.  344,  ,364 
(1877);  ante,  sees.  965,  1022. 

In  Foreman  v.  Canterbury,  L.  R.  6 
Q.  B.  214,  it  was  held  that  the  mayor, 
aldermen,  and  burgesses  of  Canterbury, 
who  were  by  the  same  act  of  Parliament 
the  local  board  of  health  and  surveyors  of 
highways,  were  liable  to  an  action  by  a 
traveller  who  suff"ered  an  ivjury  by  driving 
against  a  heap  of  stones  which  had  been 
broken  for  the  purpose  of  mending  the  high- 
way, and  left  in  the  highway  at  nir/ht, 
without  light  or  guard.  But,  at  the  trial 
of  that  case,  it  had  been  taken  for  granted 
that  there  was  negligence  in  some  one, 
and  it  had  been  expressly  admitted  that 
the  person  who  did  the  act  was  the  servant 
of  the  defendants;  and  the  judgment  of  the 
court,  delivered  by  Blackburn,  J.,  was, 
says  Gray,  C.  .L,  in  Hill  v.  Boston,  supra, 
"  distinctly  put  upon  the  ground  that  the 
defendants  would  not  be  liable  simply  be- 
cause they  were  surveyors  of  highways, 
but  that  they  were  not,  merely  becaus* 


1024 


LIABILITY :     UNSAFE   STREETS  :    NEGLIGENCE. 


1295 


the  duty  to  keep  its  streets  in  safe  condition  rests  upon  the  corpora- 
tion, it  is  liable  for  injuries  caused  by  its  neglect  or  omission  to  keep 
the  streets  in  repair,^  as  well  as  for  those  caused  by  defects  occa- 
sioned by  the  wrongful  acts  of  others^  but,  as  the  basis  of  the  action 


they  were  surveyors,  exempted  from  the 
liability  which  any  person  or  cor}X)ration 
would  incur  for  placing  an  obstruction  in 
the  highway.  And  in  like  cases  since,  the 
liability  has  been  held  to  depend,  not 
upon  the  defendant's  relation  to  the  high- 
way by  reason  of  being  charged  with  the 
duty  of  repairing  it,  but  upon  the  question 
whether  the  obstruction  was  placed  in  the 
highway  by  the  defendant,  or  the  defend- 
ant's servants."  Taylor  v.  Greenhalgh, 
L.  K.  9  Q.  B.  487  ;  Pendlebury  v.  Green- 
halgh, 1  Q.  B.  D.  36  ;  Palmer  r.  St.  Al- 
bans, 56  Vt.  522. 

1  Hutson  V.  New  York,  9  N.  Y.  163 
(1853)  ;  Hickok  v.  Plattsburg,  16  N.  Y. 
161  ;  Davenport  v.  Ruckman,  37  N.  Y. 
568  (1868)  ;  Diveny  y.  Elraira,  51  K  Y. 
506  (1873)  ;  Bloomiugton  v.  Bay,  42  111. 
503  (1867)  ;  Atchison  v.  King,  9  Kan. 
650  (1872)  ;  Higert  v.  Greencastle,  43 
Ind.  574  (1873);  supra,  sec.  1017.  Con- 
tra: Detroit  v.  Blarkeby,  21  Mich.  84; 
8.  c.  with  note  of  Judge  Redjield,  9  Am. 
L.  Keg.  (x.  s.)  670  ;  Oliver  r.  Kansas 
City,  69  Mo.  79,  approving  text ;  I  ronton 
V.  Kelley,  38  Ohio  St.  50  ;  supra,  sec. 
981,  and  note.  In  Turner  c.  Indianapolis, 
96  Ind.  51,  it  was  held  that  the  "fellow- 
servant  doctrine  "  or  the  defence  of  "  com- 
mon employment  "  was  not  applicable,  and 
therefore  not  available  to  prevent  a  fire- 
man injured  in  the  discharge  of  the  duties 
of  his  place  from  recovering  against  the 
city  for  negligence  on  the  part  of  its  offi- 
cers, in  respect  of  keeping  streets  in  a  safe 
condition  for  use. 

2  Ante,  sees.  1017-1020,  notes  and 
cases :  Hickok  v.  Plattsburg,  16  N.  Y. 
161,  note  {negligent  omissicni  to  fill  up 
ditch  which  a  wrong-doer  had  excavated 
in  the  street)  ;  Wendall  v.  Troy,  39  Barb. 
329  ;  Requa  v.  Rochester,  45  N.  Y.  129 
(1871);  Serrot  r.  Omaha  City,  1  Dillon 
C.  C.  R.  312  (1871);  Griffin  v.  New 
York,  9  N.  Y.  456  (1853)  ;  Tallahassee  r. 
Fortune,  3  Fla.  19  (1850)  ;  Higert  r. 
Greencastle,  43  Ind.  574,  587  (1873)  ; 
Aurora  v.  Bitner,   100   Ind.   306   (gutter 


crossing  constructed  by  private  persons) ; 
Brennan  r.  St.  Louis,  92  Mo.  482,  city 
held  liable  where  a  child  three  years  old 
was  accidentally  thrown,  by  another  child, 
from  the  sidewalk  into  a  ditch  negligently 
left  in  the  gutter  for  several  months  by 
the  city.  Scran  ton  v.  Catterson,  94  Pa. 
St.  202  (water  plug  in  street).  Where  the 
municipal  authorities  in  the  repair  of 
streets  obstruct  them,  it  is  their  duty  to 
give  proper  warning  of  the  same,  and  if 
by  the  neglect  of  such  duty  a  traveller  is 
injured,  the  municipality  is  liable.  Car- 
lisle V.  Brisbane,  113  Pa.  St.  544.  In 
Ohio  it  is  made  by  statute  the  duty  of 
municipal  corporations  to  keep  the  streets 
in  order.  The  statute  neither  gives  nor 
denies  an  action  for  the  breach  of  this 
duty  ;  but  it  is  held  that  a  person  receiving 
injuries  in  consequence  of  its  neglect  in 
this  respect,  has  a  right  of  action  as  at 
common  law  for  the  damages  caused  there- 
by. A  building  permit  by  municipal  au- 
thorities authorizing  the  occupation  of  part 
of  a  public  street  as  a  depository  for  build- 
ing materials,  and  requiiing  proper  lights 
at  night  to  indicate  their  locality,  does  not 
relieve  the  municipality  from  the  duty  of 
exercising  a  reasonable  diligence  to  pre- 
vent the  holders  of  the  permit  from  occu- 
pying the  street  in  snch  a  way  as  to 
endanger  passers-by  in  their  proper  use  of 
it.  Cleveland  v.  King,  132  U.  S.  255  ; 
s.  c.  28  Fed.  Rep.  835  ;  Cardington  v. 
Fredericks,  46  Ohio  St.  ;  Stephens  r. 
Macon  (notice  in  such  case),  S3  Mo.  315  ; 
post,  sees.  1027-1035. 

Dangerous  holes  or  excavations  ix  or 

NEAR  THE   TRAVELLED  WAT.      A  rcligicuS 

corporation  made  an  excavation,  which 
was  inadequately  guarded,  at  the  site  of 
a  public  alley  in  a  city  for  an  entrance 
to  their  church.  The  plaintiff  crossing 
the  alley  fell  inat  night  and  was  injured  ; 
the  city  was  held  liable,  although  the  ex- 
cavation was  not  in  the  travelled  part  of 
the  city.  Niblett  v.  Nashville,  12  Heisk. 
684.  See  Stack  v.  Portsmouth,  52  N.  H. 
221  (1872) ;  McDermett  v.  Kingston,  57 
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is  negligence,  notice  to  the  corporation  of  the  defect  which  caused  the 
injury,  or  of  facts  from  which  notice  thereof  may  reasonabl}''  be  in- 
ferred, or  proof  of  circumstances  from  which  it  appears  that  the 
defect  ought  to  have  been  known  and  remedied  by  it,  is  essential  to 
liability.^ 

§  1025.  Notice  essential  to  Liability  ■when  Corporation  not  in 
Fault.  — In  the  class  of  cases  last  referred  to  in  the  preceding  section 
the  corporation,  in  the  absence  of  a  controlling  enactment,  is  respon^ 
sihle  only  for  a  reasonable  diligence  to  repair  the  defect  or  prevent 
accidents  after  the  unsafe  condition  of  the  street  is  known,  or  ought 
to  have  been  known  to  it,  or  to  its  officers  having  authority  to  act 
respecting  it.^     A  corporate  body  never  can  either  take  care  or 


How.  (X.  Y.)  Pr.  196.  "^^Tiere  the  ex- 
cavation is  outside  of  the  travelled  way, 
whetlier  there  is  a  liability  or  not  depends 
upon  the  circumstances  of  the  particular 
case,  and  especially  upon  the  nearness  to 
the  travelled  way,  and  the  danger  to  the 
traveller  using  the  street  or  public  way 
in  the  usual  manner.  Other  illustrations  ; 
see  Cobb  v.  Standish  (miry  watering  place 
by  the  roalside),  14  Me.  198  (1837)  ; 
Keed  v.  Northfield  (hole  in  the  road),  13 
Pick.  (Mass.)  94  (1832)  ;  Norwich  v. 
Breed,  30  Conn.  535  (1862)  ;  Murphy 
V.  Gloucester,  105  Mass.  470  ;  Ghenn 
V.  Provincetown,  Ih.  313  ;  Koester  v. 
Ottumwa  (insufficient  barricade),  34  Iowa, 
41 ;  O'Gorman  v.  Village  of  Morris,  26 
Minn.  267  (neglect  to  cover  a  culvert). 
There  is  a  liability  if  a  dangerous  excava- 
tion is  made  so  near  a  public  street  as  to 
render  it  dangerous  to  travellers.  Bassett 
V.  St.  Joseph,  53  Mo.  290  (1873)  ;  s.  c. 
14  Am.  Rep.  446.     Fost,  sec.  1034,  note. 

Defective  bridges  and  causeways 
ARE  ACTIONABLE.  Degree  of  strength 
required  ;  Criterion  of  sufficiency.  Rich- 
ardson V.  Royalton  &  W.  Turnp.  Co.,  6 
Vt.  496  (1834)  ;  ante,  sec.  728  ;  Gregory 
V.  Adams,  14  Gray  (Mass.),  242,  where  an 
elephant  was  injured  by  a  bridge  giving 
way.  Latent  defect  in  bridge.  Rapho  v. 
Moore,  68  Pa.  St.  404  (187^) ;  s.  c.  8  Am. 
Rep.  202  ;  Abernethy  v.  Van  Buren,  52 
Mich  353. 

1  Text  quoted  and  approved.  Spice- 
land  V.  Alier,  98  Ind.  467 ;  Turner  v. 
Indianapolis,  96  Ind.  51  ;  York  v.  Spell- 


man,  19  Neb.  357  ;  Russell  v.  Columbia, 
74  Mo.  480. 

2  Dewey  r.  Detroit,  15  Mich.  307  (1867) 
(where  the  duty  of  street  commissioners 
and  the  rule  as  to  notice  are  clearly  stated 
by  Campbell,  J.)  ;  New  York  v.  Sheffield, 
4  Wall.  189  (1866);  McGinity  v.  'Sew 
York,  5  Duer  (N.  Y.),  674  ;  Dantzeiser  v. 
Cook,  40  Ind.  65  (1872)  ;  Griffin  v.  New 
York,  9  N.  Y.  456  (1853)  ;  Requa  v. 
Rochester,  45  N.  Y.  129  (1871);  Serrot 
r.  Omaha  City,  1  Dillon  C.  C.  R.  312 
(1871)  ;  Dorlon  v.  Brooklyn,  46  Barb. 
604  ;  Doulson  v.  Clinton  City,  33  Iowa, 
397  (1871)  ;  Cleveland  v.  St.  Paul,  18 
Minn.  279  (1872)  ;  Hume  i;.  New  York, 
47  N.  Y.  639  (1872)  ;  McCarthy  v.  Syra- 
cuse, 46  N.  Y.  194  (1871)  ;  Smith  v.  New 
York,  66  N.  Y.  295  (1876)  ;  Todd  v. 
Troy,  61  N.  Y.  506  (1875);  Gorham  v.' 
Cooperstown,  59  N.  Y.  660  (1875)  ; 
Rapho  V.  Moore,  68  Pa.  St.  404  (1871)  ; 
Centralia  v  Krouse,  64  111.  19  (1872)  ;  s. 
c.  5  Ch.  Leg.  News,  123  ;  Dooley  v.  Sul- 
livan, 112  Ind.  451 ;  Ironton  v.  Kelley, 
38  Ohio  St.  50. 

As   TO  NECESSITY  OF  NOTICE  TO  CITY, 

or  the  lapse  of  sufficient  time  to  acquire 
knowledge  of  the  unsafe  conditimi  of  the 
street,  see,  also,  Ward  v.  Jefferson,  24 
Wis.  342  ;  Hubbard  v.  Concord,  35  N.  H. 
52  ;  lb.  74  ;  Reed  v.  Northfield,  13  Pick. 
(Mass.)  94;  Worster  v.  Canal  Br.  Prop., 
16  Pick.  541  ;  Hart  v.  Brooklyn,  36  Barb. 
226.  Approved,  Dantzeiser  v.  Cook,  40 
Ind.  65  (1872) ;  Weightmanr.  Washington, 
1  Black,  39,  62,  per  Clifford,  J.  ;  Man- 


§  1025 


LIABILITY  :    UNSAFE   STREETS  ;    NOTICE. 


129T 


neglect  to  take  care  except  through  its  officers  or  servants.     If  such 
a  body,  by  its  officers  or  servants,  has  the  means  of  knowing  that  a 


Chester  v.  Hartford,  30  Conn,  118  ;  Howe 
V.  Lowell,  101  Mass.  99  ;  Bloomingtou  v. 
Bay,  42  IlL  503,  509  (1867)  ;  Pa.  &  0. 
Canal   Co.    v.   Graham,    63    Pa.    St.    290 

(1869)  ;   Decatur  v.    Fisher,   53    111.    407 

(1870)  ;   Springfield  v.  Doyle,  76  111.  202 

(1875)  ;  Fahey  v.  Harvard,  62  Ul.  28 
(1871);  Kockford  v.  Hildebrand,  61  111. 
155  (1871)  ;  Chicago  v.  Fowler,  60  111. 
322  (1871)  ;  Sterling  v.  Merrill,  124  111. 
522  ;  Smith  v.  New  York,  66  N.  Y.  295 

(1876)  ;  Furnell  v.  St.  Panl,  20  Minn. 
117;  Bartlett  v.  Kittery,  68  Me.  358; 
Serrot   v.    Omaha,    1    Dillon    C.    C.   312 

(1871)  ;  Vandyke  v.  Cincinnati,  1  Dis- 
ney (Ohio),  532  (1873)  ;  Indianapolis  v. 
Scott,  72  Ind.  196  ;  Vamham  r.  Council 
BUifls,  52  Iowa,  698  ;  Salina  r.  Trosper, 
27  Kan.  544  ;  Dotton  v.  Albion,  50  Mich. 
129  ;  Bonine  v.  Piichmond,  75  Mo.  437  ; 
Eehberg  v.  Xew  York,  91  N.  Y.  137  ; 
Campbell  v.  Fair  Haven,  54  Vt.  336  ; 
Galveston  v.  Barbour,  62  Tex.  172  ;  "War- 
saw V.  Dunlap,  112  Ind.  576  ;  Turner  v. 
Newburgh,  109  N.  Y.  301 ;  Peru  D.French, 
55  lU.  318  ;  Chicago  r.  Murphy,  84  111, 
224  ;  Chicago  v.  Steams,  105  111.  554  ; 
Joliet  V.  Seward,  99  111.  267  ;  Madison 
Co.  Comm'rs  r.  Brown,  89  Ind,  48  ; 
Evansviller.  Wilter,  86  Ind.  414  ;  Logans- 
port  17.  Justice,  74  Ind.  378  (under  statute 
of  Indiana  notice  to  councilman  is  notice 
to  the  city)  ;  Lafayette  v.  Larson,  73 
Ind.  367 ;  McKeigue  v.  Janesville,  68 
Wis.  50  ;  McLimans  v.  Lancaster,  63  Wis. 
596  ;  Sheel  v.  Appleton,  49  Wis,  125  ; 
Bellamy  v.  Atlanta,  75  Ga.  167  ;  Kibele 
V.  Philadelphia,  105  Pa.  St.  41  (escaping 
gas)  ;  Vanderslice  v.  Philadelphia,  103 
Pa.  St.  102  (defect  in  sewer)  ;  Woodbury 
V.  Dist.  of  Columbia,  5  Mackey,  127  ; 
Larmon  v.  Dist.  of  Columbia,  5  Mackey, 
330  ;  Sherwood  r.  Dist.  of  Columbia,  4 
Mackey,  276  ;  Brunswick  r,  Braxton,  70 
Ga,  193  ;  Madison  v.  Baker,  103  Ind.  41  ; 
Aurora  v.  Bitner,  100  Ind.  398  ;  Indian- 
apolis r.  Murphy,  91  Ind.  382  ;  Carter  v. 
Monticello,  68  Iowa,  178  (notice  given 
to  a  member  of  a  tmcn  council  must  relate 
to  the  defects  which  caused  the  injury)  ; 
Goodson  V.  Des  Moines,  66  Iowa,  255 
(that  there  were  other  defects  in  a  sidewalk 


is  not  evidence  of  notice  of  the  one  com- 
plained of)  ;  Cook  V.  Anamosa,  66  Iowa, 
427  (a  city  is  not  charged  with  notice  of  a 
defect  not  apparent  to  ordinaiy  observers 
and  not  known  to  the  inhabitants  gener- 
ally) ;  Olsen  v.  Worcester,  142  Mass.  536  ; 
Waldron  r.  St.  Paul,  33  ilinn.  87  ;  Squires 
V.  Chillicothe,  89  Mo.  226  ;  Plattsmouth 
r.  Mitchell,  20  Neb.  228  ;  Kuntz  v.  Troy, 
104  N.  Y.  344  ;  Twogood  v.  New  York, 
102  N.  Y.  216  (policevian's  report  to  supe- 
rior officer  not  sufficient  notice)  ;  Good- 
fellow  V.  New  York,  100  N.  Y.  15  ;  Sauls- 
bury  V.  Ithaca,  94  N.  Y.  27  ;  Chase  r, 
Cleveland,  44  Ohio  St.  505  ;  Fortin  v. 
East  Hampton,  145  Mass,  196  ;  Hinckley 
t?.  Somerset,  145  Mass.  326  (the  fact  that 
a  wall  was  rebuilt  by  the  tmcn  authorities 
held  to  be  notice  of  its  being  of  insuffi- 
cient height)  :  Stanton  v.  Salem,  145 
Mass.  476  (the  burden  of  shoimTig  that  the 
defect  was  one  which  the  proper  officers 
had  knowledge  of,  or  might  have  had  by 
exercising  reasonable  care  and  diligence,  is 
upon  the  plaintiff ;  s,  p,  Hanscom  v.  Bos- 
ton, 141  Mass.  242)  ;  Pomfreyr.  Saratoga, 
104  N,  Y,  459,  where  Earl,  J,,  said  : 
"Municipal  authorities  ,  .  ,  do  not  fill 
the  measure  of  their  responsibility,  how- 
ever, by  acting  simply  when  they  have 
actual  notice  ;  but  they  owe  to  the  public 
the  duty  of  active  vigilance."  Infra,  sec, 
1034.  The  House  of  Lords,  uix)n  great 
consideration,  have  held  that  having  the 
means  of  knowledge,  and  negligently  re- 
maining ignorant,  is  equivalent,  in  creating 
a  liabiEty,  to  actual  knowledge.  Mersey 
Docks  V.  Gibbs,  11  H.  L.  Cas.  687,  701; 
s,  c.  L.  R.  1  H.  L.  93  (1866)  ;  Weisen- 
berg  V.  Appleton,  26  Wis.  56  (1870). 
Notice  not  necessary  when  city  is  in  fault. 
Springfield  v.  Le  Claire,  49  111.  476  (1866)  ; 
Barton  v.  Syracuse,  36  N.  Y.  54,  58,  per 
Bockcs,  J.  ;  Chicago  v.  Johnson,  53  111. 
91  (1869)  ;  Fumell  v.  St.  Paul,  20  Minn. 
117  (1873)  ;  Moore  v.  Minneapolis,  19 
Minn.  300  (1872)  ;  Fort  Wayne  v. 
Coombs,  107  Ind.  75  ;  Holmes  v.  Paris, 
75  Me.  559  ;  Houston  v.  Isaaks,  68  Tex. 
116,  holding  also,  that  the  rule  is  the 
same  where  the  charter  requires  notice  to 
be  given  before  suit.     In  Missouri  uotica 
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street  is  unfit  for  travel,  and  is  negligently  ignorant  of  its  state,  it  is 
guilty  of  negligence.^ 


is  not  necessary  where  the  city  has  given 
permission  to  an  individual  to  make  an 
excavation  in  a  street  for  building  pur- 
])oses.  Stephens  v.  Macon,  83  Mo.  345  ; 
see  Cleveland  v.  King,  132  U.  S.  295  ; 
s.  c.  below,  28  Fed.  Rep.  835.  Notice  of 
defect  occasioned  by  act  of  third  persons 
essential  to  liability.  Hume  v.  New  York, 
47  N.  Y.  639  (1872).  Same  point,  Fort 
Wayne  v.  De  Witt,  47  Ind.  396,  397 
(1874),  where  Buskirk,  C.  J.,  quoting  the 
text  (sees.  1024,  1025),  says,  "It  states 
the  law  upon  the  subject  with  gi'eat  accu- 
racy." Huntington  v.  Breen,  77  Ind.  29. 
Under  the  statute  of  West  Virginia,  notice 
to  the  city  is  not  necessary.  Sheff  v. 
Huntington,  16  W.  Va.  307. 

Where  a  person  was  injured  from  a 
defective  sidewalk,  caused  by  the  stringers 
upon  ivhich  the  boards  rested  being  decayed 
so  as  not  to  hold  nails,  in  consequence  of 
which  a  loose  board  tipped  when  stepped 
upon  by  a  companion  walking  with  the 
injured  person,  and  it  was  shown  that  the 
stringers  had  been  in  that  condition  for  a 
long  time  before  the  accident,  although  it  ■ 
was  not  shown  affirmatively  that  the  city 
knew  of  the  particular  board  being  loose 
at  the  time,  the  city  was  held  chargeable 
with  notice  of  the  unsafe  condition  of  the 
sidewalk,  and  to  have  been  guilty  of  neg- 
ligence in  not  having  it  repaired.  Aurora 
V.  Hillman,  90  111.  61  ;  Bloomington  v. 
Chamberlain,  104  111.  268.  Where  a  side- 
walk is  continuously  defective  for  a  con- 
siderable distance,  —  in  this  case  sixty 
feet,  — and  an  accident  occurs  at  one  end 
of  it,  evidence  of  its  condition  for  the 
whole  distance  is  admissible  to  show  that 
the  city  should  have  known  of  it.  Arm- 
strong V.  Ackley,  71  Iowa,  76. 

The  Supreme  Court  of  the  United 
States  has  held  that  proof  of  like  accidents 
which  occurred  at  the  same  place  in  a 
defective  sidewalk,  and  while  it  was  in 
the  same  condition  as  when  the  plaintiff 
was  injured,  is  admissible  in  his  favor. 
Dist.  of  Columbia  v.  Armes,  107  U.  S. 
619,  and  cases  cited.  See,  also,  Quinlan 
V.  Utica,  11  Hun,  217  ;  affirmed,  s.  c.  74 
N.  Y.  603  ;  Osborne  v.  Detroit,  32  Fed. 
Rep.  36  ;   Abilene  v.  Hendricks,  36  Kan. 


196  ;  Delphi  ».  Lowery,  74  Ind.  520  ; 
Gilmer  v.  Atlanta,  77  Ga.  688.  In  fFis- 
consin  such  proof  is  not  admissible. 
Phillips  V.  Town  of  Willow,  70  Wis.  6  ; 
see,  also,  Bloor  v.  Delafield,  69  Wis.  273. 
Proof  that  a  walk  was  out  of  repair  in  a 
"locality  near"  where  an  accident  oc- 
curred is  not  competent  to  charge  a  city 
with  notice  of  the  defect  causing  the  acci- 
dent.    Ruggles  V.  Nevada,  63  Iowa,  185. 

1  Harrison  Munic.  Man.  (5th  ed.)  486, 
492 ;  Mersey  Dock  H.  Co.  v.  Penhallow, 
7  H.  &  N.  329 ;  s.  c.  L.  R.  1  H.  L.  Cases, 
93.  See,  also,  Thompson  v.  N.  E.  Ry.  Co., 
3  L.  T.  N,  s.  618  ;  Submarine  Tel.  Co.  v. 
Dickson,  15  C.  B.  n.  s.  759  ;  Eapho  Tp. 
V.  Moore,  8  Am.  Rep.  202 ;  Adair  v, 
Kingston,  27  Up.  Can.  C.  P.  126  ;  Sher- 
wood  V.  Hamilton,  37  Up.  Can.  Q.  B. 
410;  Boyle  v.  Dundas,  27  Up.  Can.  C. 
P.  129  ;  Castor  v.  Uxbridge  Tp.,  39  Up. 
Can.  Q.  B.  113 ;  and  see  Powers  v.  Coun- 
cil Bluffs,  50  Iowa,  197  ;  Rowell  v.  Wil- 
liaras,  29  Iowa,  210 ;  Vanpelt  v.  Daven- 
port, 42  Iowa,  308.  It  is  no  defence  that 
they  appointed  a  proper  overseer  of  higli- 
>ways,  and  gave  him  means  and  authority 
to  keep  the  road  in  good  order.  The 
municipal  corporations  are,  as  it  were, 
themselves  the  overseers  of  the  highway, 
and  on  this  principle  bound  to  keep  it  in 
repair.  They  have  not  only  the  duty 
thrown  expressly  upon  them  of  keeping 
highways  in  repair,  but  have  all  neces- 
sary powers  given  to  them  for  enabling 
them  to  perform  that  duty.  The  corpor- 
ation must,  at  their  peril,  answer  for  the 
consequences  of  the  duty  not  being  per- 
formed. The  negligence  of  their  officers 
or  servants  is  no  answer.  Colbeck  v. 
Brantford  Tp.,  21  Up.  Can.  Q.  B.  276. 
Nor  is  it  any  excuse  that  the  alleged 
defect  arose  from  the  necessary  repairs  of 
the  highway  ;  for  in  such  a  case  there 
should,  when  necessary  to  safe  travelling, 
be  a  light  or  other  signal  to  warn  travel- 
lers of  existing  danger  in  the  use  of  the 
way.  Buffalo  v.  HoUoway,  7  N.  Y.  493  ; 
Hutson  V.  New  York,  9  N.  Y.  163  ;  Storrs 
V.  Utica,  17  N.  Y.  104  ;  Milwaukoe  v. 
Davis,  6  Wis.  377  ;  Smith  v.  Milwaukee, 
18  Wis.  63  ;   Pettigrew  v.  Evansville,  25 
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§  1026.  Doctrine  aa  to  Notice  and  Contributory  Negligence  sum- 
marized ;  When  Questions  for  the  Jury  ;  Burden  of  Proof.  —  In  the 
class  of  cases  in  which,  as  above  stated,  neglect  to  repair  defects 
caused  by  others  is  the  basis  of  the  liability,  two  important  elements 
are  usually  involved  :  1st.  Notice,  express  or  implied,  to  the  defend- 
ant corporation  ;  and  2d.  Whether  the  plaintiff  was  guilty  of  con- 
tributory negligence.  These  are  questions  of  fact  iii  all  cases  except 
where  the  facts  are  undisputed,  and  where,  although  undisputed,  the 
inference  to  be  deduced  from  them  is  clear  and  certain.  Although 
the  facts  are  not  controverted,  yet  if  difi'erent  minds  may  reasonably 
draw  therefrom  different  conclusions,  the  question  is  for  the  jury  as 
one  of  fact,  and  not  for  the  court  as  one  of  law.  This  statement  of 
the  law  is  substantially  taken  from  the  judgment  of  the  Supreme 
Court  of  the  United  States,  and  in  the  author's  opinion  it  gives  the 
true  rule  on  the  subject.^  It  is  everywhere  admitted  that  contri- 
butory negligence  on  the  part  of  the  plaintiff,  that  is  to  say,  the  want 
of  reasonable  care  on  his  part,  will  defeat  a  recovery.  ^lany  cases 
hold  that  the  burden  of  proving  due  care  rests  affirmatively  on  the 
plaintiff.  Other  cases  hold  the  reverse.  It  seems  to  the  author  that 
the  better  view,  where  the  question  is  not  controlled  by  statute,  is 
that  taken  by  the  Supreme  Court  of  the  United  States,  viz.,  that 
where  the  plaintiff's  contributory  fault  does  not  appear  clearly  upon 
his  own  testimony  the  burden  of  proof  to  establish  it  rests  on  the 
defendant.  In  other  words,  the  plaintiff  is  not  bound  to  prove 
affirmatively  that  he  was  himself  free  from  negligence.  Where  the 
plaintiffs  fault  is  relied  on  as  a  defence  to  defeat  a  recovery,  the 
burden  to  establish  such  defence  rests  with  the  defendant,  which, 
however,  may  be  shown  either  by  the  plaintiffs  evidence  or  by  the 
defendant's  or  by  both.^  For  the  general  doctrines  of  negligence, 
however,  in  its  more  detailed  application,  the  reader  must  consult 
the  works  devoted  to  that  subject.  What  constitutes  notice  or  facts 
from  which  it  may  be  inferred,  and  kindred  points,  will  be  found 
further  illustrated  in  the  notes.^ 

Wis.  223.  Where  a  statutory  obligation  *  "Washington  k  G.  Ry.  Co.  v.  Glad- 
is  imposed  on  a  person,  he  is  liable  for  mon,  15  WalL  401  (1872)  ;  Mailer  v. 
any  injury  that  arises  to  others  in  con-  Dist.  of  Columbia,  5  Mackey,  286. 
sequence  of  its  having  been  negligently  *  Haskell  v.  New  Gloucester,  70  Me. 
performed,  and  this  whether  it  was  per-  305  ;  Hume  v.  New  York,  47  N.  Y.  639  ; 
formed  by  himself  or  by  a  contractor  em-  Hayes  v.  New  York,  74  N.  Y.  264 ;  Mer- 
ployed  by  him.  Gray  v.  Pullen,  5  B.  &  S.  rill  v.  Portland,  4  Cliff.  C.  C.  138  ;  Au- 
970  ;  s.  c.  in  error,  lb.  980.  gusta  v.  Harper,  59  Ga.  151  ;  Johnson  v. 
1  Sioux  C.  &  P.  R.  R.  Co.  r.  Stout,  17  Milwaukee,  46  Wis.  568;  Benedict  v.  Fond 
Wall.  657  (1873)  ;  s.  c.  below,  2  Dillon,  du  Lac,  44  Wis.  495  (1878)  ;  Draper  v. 
294  ;  see,  also,  Montgomery  v.  Wright,  Ironton,  42  Wis.  696  ;  supra,  sec.  1020, 
72  Ala.  411.  note. 
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§  1027  (791).    Corporate  Liability  for  Acta  of  Contractors  and  of 
others.  —  Whether  the  duty  of  maintaining  the  streets  in  a  safe  con- 

The/act  that  the  traveller  knew  tJie  dan- 
i/er,  or  was  familiar  with  the  road,  is  a  cir- 
cumstance to  be  considered  in  determining 
the  question  whether  the  plaintiff  contrib- 
uted by  his  own  want  of  care  to  the  acci- 
dent. Harris.  Munic.  Man.  (5tli  ed.)  493, 
citing  Clayards  v.  Dethick,  12  Q.  B.  439  ; 
Reed  V.  Nortlifield,  13  Pick.  (Mass.)  94  ; 
Humphreys  v.  Armstrong  County,  56  Pa. 
St.  204  ;  Smith  v.  Lowell,  6  Allen  (Mass.), 
39 ;  Snow  v.  Housatonic  K.  R.  Co.,  8  Allen, 
441  ;  Frost  v.  Waltham,  12  Allen,  85  ; 
Clark  V.  Lockport,  49  Barb.  580  ;  Whitta- 
ker  V.  West  Boylston,  97  Mass.  273  ;  Fox 
V.  Sackett,  10  Allen,  535  ;  Hutton  v. 
Windsor,  34  Up.  Can.  Q.  B.  487.  Such 
knowledge  in  some  cases  has  been  held 
sufficient  to  raise  a  presumption  of  negli- 
gence on  plaintiff's  part,  so  as  to  rec^uire 
evidence  to  negative  the  presumption.  See 
on  this  subject  Fox  v.  Glastenbury,  29 
Conn.  204  ;  Folsom  v.  Underbill,  36  Vt. 
580  ;  Wilson  v.  Charlestown,  8  Allen,  137; 
Jacobs  V.  Bangor,  16  Me.  187  ;  Hanlon  v. 
Keokuk,  7  Iowa,  477  ;  Brown  v.  Jefferson, 
16  Iowa,  339  ;  Smith  v.  Lowell,  6  Allen, 
39  ;  Wilson  v.  Charlestown,  8  Allen,  137  ; 
Horton  v.  Ipswich,  12  Cush.  (Mass.)  488  ; 
James  v.  San  Francisco,  6  Cal.  528;  Winck- 
ler  V.  Gt.  Western  Ry.  Co.,  18  Up.  Can. 
C.  P.  250,  262  ;  Nicholls  v.  Gt.  Western 
Ry.  Co.,  27  Up.  Can.  Q.  B.  382  ;  Rastrick 
V.  Gt.  Western  Ry.  Co.,  lb.  396;  see,  also. 
Bridges  v.  No.  London  Ry.  Co.,  L.  R.  6 
Q.  B.  377  ;  Bellfontaine  Ry.  Co.  v.  Hunter, 
33  Ind.  335  ;  s.  c.  5  Am.  Rep,  201 ;  Adams 
V.  Lancashire  &  Y.  Ry.  Co.,  L.  R.  4  C.  P. 
739  ;  Gee  v.  Metrop.  Ry.  Co.,  L.  R.  8  Q. 
B.  177 ;  Cornish  v.  Toronto  Street  Ry. 
Co.,  23  Up.  Can.  C.  P.  355  ;  Black  well  v. 
Toronto  Street  Ry.  Co.,  38  Up.  Can.  Q. 
B.  172.  It  is  not  such  negligence  as  to 
prevent  a  recovery  thnt  the  traveller  did 
not  kiwiv  the  road,  and  yet  proceeded  on  a 
dark  night.  Williams  )'.  Clinton,  28  Conn. 
264  ;  ante,  sec.  1018,  note.  So  driving  in 
a  violent  storm  through  the  streets  of  a 
city  with  which  the  driver  was  unac- 
quainted was  held  not  of  itself  to  be  such 
negligence  as  to  prevent  recovery  by  him 
for  injuries  sustained  through  defect  in 
the  street.    Milwaukee  v.  Davis,  6  Wis. 


377.  Nor  driving  on  the  wrong  side  of 
the  road.  Damon  v.  Scituate,  20  Am.  Rep. 
315.  Being  blind,  Jialt,  or  deaf  is  not,  per 
se,  to  be  taken  as  evidence  of  contributory 
negligence.  All  persons,  however  blind, 
halt,  or  deaf,  have  a  right  to  act  on  the 
assumption  that  the  highway  is  reasonably 
safe.  Davenport  v.  Ruckman,  37  N.  Y. 
568  ;  Renwickv.  N.  Y.  Central  R.  R.  Co., 
36  N.  Y.  133.  See,  also,  Coatesi^.  Canaan, 
51  Vt.  131 ;  ante,  sees.  1007,  1019. 

There  are  extreme  cases,  in  which  the 
dangerous  character  of  a  highway  is  so 
great  and  so  mauit'est  that  courts  are  war- 
I'anted  in  holding  it  unsafe,  as  a  matter 
of  law.  Prideaux  v.  Mineral  Point,  43 
Wis.  513.  So  of  its  sufficiency,  also.  Mc- 
Maugh  V.  Milwaukee,  32  Wis.  200.  But 
almost  always  the  .sufficiencj'  of  a  high- 
way is  a  question  of  fact,  to  be  deter- 
mined by  the  jury  upon  evidence  of  its 
actual  condition.  Draper  v.  Ironton,  42 
Wis.  696.  The  opinion  of  witnesses  of  its 
sufficiency  or  insufficiency  is  inadmissi- 
ble. Montgomery  v.  Scott,  34  Wis.  338  ; 
Oleson  V.  Tolford,  37  Wis.  327  ;  Griffin 
V.  Willow,  43  Wis.  509.  Possibly  there 
might  be  cases  in  which  the  opinions  of 
experts  might  be  admissible  upon  matters 
going  to  the  sufficiency  of  a  highway. 
Generally,  however,  it  is  a  pure  question 
of  fact,  not  of  science  or  skill.  Benedict 
V.  Fond  du  Lac,-  44  Wis.  495  (1878) ;  s.  p. 
Chicago  V.  McGiven,  78  111.  347  (1875). 
Evidence  to  show  that  the  condition  of 
the  street  had  been  improved  subsequent 
to  the  injury  is  not  admissible  as  an  ad- 
mission of  negligence.  Cramer  v.  Burling- 
ton, 45  Iowa,  627  (1877). 

Upon  the  question  of  notice,  and  what 
is  sufficient  to  impart  or  imply  if,  it  is 
difficult  to  harmonize  all  of  the  cases.  But 
in  the  absence  of  notice,  or  the  existence 
of  the  defect  when  caused  by  thii-d  per- 
sons for  such  a  length  of  time  as  to  im- 
ply notice  or  establish  negligence,  the 
general  rule  is  that  there  is  no  liability 
on  the  corporation.  On  the  foregoing 
points,  as  well  as  the  officers  to  whom 
notice  must  be  given,  or  the  length  of 
time  the  defect  must  have  existed,  the 
readermay  also  consult:  Higert  w.  Green- 


§  1027    LIABIUTY ;    UNSAFE  STREETS ;    ACTS   OF   CONTRACTOBS.     1301 


dition  for  public  travel  and  use  is  specially  imposed  on  the  corpora- 
tion, or  is  deduced  in  the  manner  before  stated,  it  rests  primarily. 


castle,  43  Ind.  574  (1873)  ;  Boucher  v. 
New  Haven,  40  Cohd.  456  (1873);  Moore  r. 
Minneapolis,  19  Minn.  300  (1872);  Market 
r,  St.  Louis,  56  Mo.  189  (1874)  ;  Atlanta 
V.  Perdue,  53  Ga.  607  (1875)  ;  Chicago  v. 
McCarthy,  75  111.  602  (1875)  ;  Chicago 
V.  Langlass,  66  111.  361  (1873)  ;  Chicago 
r.  Crooker,  2  111.  App.  279  ;  Warren  v. 
Wiight,  3  111.  App.  602 ;  Studley  v.  Osh- 
kosh,  45  Wis.  380  ;  Hayes  v.  New  York, 
74  N.  Y.  264  ;  Fumell  v.  St.  Paul,  20 
Minn.  117  (1873)  (in  which  it  is  held  that 
the  city  is  bound  to  take  notice  of  the  de- 
cay of  wooden  sidewalks) ;  Barnes  r.  New- 
ton, 46  Iowa,  567  ;  Merrill  v.  Portland,  4 
CliflF.  C.  C.  138  ;  Farrell  r.  Oldtown,  69 
Me.  72  ;  Perkins  v.  Fayette,  68  Me.  152  ; 
Nobler. Richmond,  31  Gratt.  271;  Weight- 
man  V.  Washington,  1  Black  (U.  S.),  39; 
Eogers  v.  Shirley,  74  Me.  144;  Liffin  r. 
Beverly,  145  Mass.  549.  Notice  to  the 
city  of  open  and  notorious  defects  is  pre- 
sumed, lindholm  v.  St.  Paul,  19  Minn. 
245(1872);  Moore  r.  Minneapolis,  19  Minn. 
300  ;  Harris.  Munic.  Man.  (5th  ed.)  494, 
Supra,  sec.  1025,  note.  There  is  a  pre- 
sumption that  the  proper  officer,  when  in- 
formed approximately  of  the  location  of 
a  defect  in  a  street,  will  look  it  up  and 
remedy  it.  The  fact  of  his  being  informed, 
and  the  presumption  arising  therefrom 
may  justif)'  a  jury  in  finding  that  he  had 
actual  notice.  Welch  v.  Portland,  77  Me. 
384.  Report  of  a  street  commissioner  show- 
ing that  a  bridge  was  unsafe,  printed  and 
circiilated  by  the  citj',  held  admissible  to 
prove  notice  thereof  to  the  municipal 
officers.     Bond  v.  Biddeford,  75  Me.  538. 

If  the  defect  arise  othencise  than  from 
faulty  structure,  and  from  some  act  other 
than  the  direct  conduct  of  the  defendants  or 
their  servants,  and  be  a  recent  defect,  it  is 
generally  necessary  to  show  that  defendants 
or  their  servants  had  knowledge  thereof  or 
were  negligently  ignorant  of  it.  Harr. 
Munic.  Man.  (5th  ed.)  494  ;  Castor  r.  Ux- 
bridge;  39  Up.  Can.  Q.  B.  113;  New  York 
V.  Sheffield,  4  Wall.  189  ;  Griffin  v.  New 
York,  9  N.  Y.  456  ;  McGinity  v.  New 
York,  5  Duer  (N.  Y.),  674;  Hart  v. 
3ro»)klyn,  36  Barb.  226  ;  Dewey  r.  De- 
troit, 15  Mich.  307 ;  Prindle  v.  Fletcher, 


39  Vt  257  ;  Yale  v.  Hampden  &  B.  Tump. 
Co.,  18  Pick.  (Mass.)  357;  Davis  r.  Lamoille 
PI.  R.  Co.,  27  Vt.  602;  Goodnough  r. 
Oshkosh,  24  Wis.  549  ;  s.  c.  1  Am.  Rep. 
202  ;  Cooley  v.  Westbrook,  57  Me.  181  ; 
s.  c.  2  Am.  Rep.  30  ;  Weisenl)erg  r.  Ap- 
pleton,  26  Wis.  56  ;  s.  c.  7  Am.  Rep.  39; 
Curry  v.  Mannington,  23  W.  Ya.  1 4.  No- 
tice may  be  inferred  from  the  notoriety  of 
the  defect,  and  from  its  continuance  for 
such  a  length  of  time  as  to  lead  to  the 
presumption  that  the  projwr  officers  of  the 
municiijality  did  in  fact  know,  or  with 
proper  vigilance  and  care  might  have 
known,  the  fact.  This  latter  is  sufficient, 
because  this  degree  of  care  and  vigilance 
they  are  bound  to  exercise  ;  and  therefore 
if,  in  point  of  fact,  they  do  not  know  of 
such  defect,  when  by  ordinary  and  due 
vigilance  and  care  they  would  have  known 
it,  they  must  be  responsible,  as  if  they 
had  actual  notice.  Per  Shaw,  C.  J.,  in 
Reed  v.  Northfield,  13  Pick.  (Mass.),  94. 
See  further,  as  to  laigth  of  time  the  defect 
must  have  existed,  Albritton  v.  Huntsville, 
60  Ala.  486  ;  Johnson  v.  Milwaukee,  46 
Wis.  568;  Studley  v.  Oshkosh,  45  Wis. 
380  ;  Cusick  v.  Norwich,  40  Conn.  376 
(1873) ;  Rosenberg  r.  Des  Moines,  41  Iowa, 
415  (1875)  ;  Boucher  r.  New  Haven,  40 
Conn.  456  (1873)  ;  Littlefield  v.  Norwich, 

40  Conn.  406  (1873)  ;  Chicago  v.  Lang- 
lass,  66  111,  361  (1873) ;  Chicago  v.  Mc- 
Carthy, 75  111.  602  (1875)  ;  Atlanta  r. 
Perdue,  53  Ga.  607  (1875)  ;  Moore  v.  Min- 
neapolis, 19  Minn.  300  (1872)  ;  Market  v. 
St.  Louis,  56  Mo.  189  (1874) ;  Townsend 
r.  Des  Moines,  42  Iowa,  657  (1876);  Case 
V.  Waverly,  36  Iowa,  545  (1873);  Rice  v. 
Des  Moines,  40  Iowa,  638  (1875)  ;  Castor 
r.  Uxbridge,  30  Up.  Can.  Q.  B.  113  ; 
Dewey  v.  Detroit,  15  Mich.  307  ;  New 
York  r.  Sheffield,  4  Wall.  189  ;  Serrot  r. 
Omaha,  1  Dill.  C.  C.  R.  312;  Howe  r. 
Plainfield,  41  N.  H.  135.  If  the  defect 
be  palpable,  dangerous,  and  has  existed 
for  a  long  time,  the  jury  may  very  prop- 
erly infer  either  negligent  supervision  and 
ignorance  consequent  upon  and  chargeable 
to  such  neglect,  or  notice  of  the  defect 
and  a  disregard  of  the  duty  to  repair  it. 
Manchester  r.  Hartford,  30  Conn.   118. 
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as  respects  the  public,  upon  the  corporation,  and  the  obligation  to 
discharge  this  duty  cannot  be  evaded,  suspended,  or  cast  upon 
others,  by  any  act  of  its  own.     Tliereibre,  according  to  the  better 


See  further  Bloomington  v.  Bay,  42  111. 
503  ;    Howe    v.    Lowell,    101   Mass.    89  ; 
Donaldsons.  Boston,  16  Gray,  508;  Colley 
V.  Westbrook,    57  Me.   181  ;  s.  c.    2  Am. 
Eep.  30.     Where  an  injury  was  produced 
by  some  sudden  and  unexpected  cause,  it 
M'as  held  that  the  corporation   were  not 
liable  till  they  had  a  reasonable  opportu- 
nity to  repair  before  the  accident.     Hub- 
bard V.  Concord,  35  N.  H.  52  ;  Barton  v. 
Syracuse,  36  N.  Y.  54  ;  Springfield  v.  Le- 
Claire,   49  111.   476.     Notice  to  a  citizen 
is  not  to  the  corporation  (Donaldson   v. 
Boston,  16  Gray,  508),  although  held  other- 
wise in  Maine.     Springer  v.  Bowdoinham, 
7  Me.  442  ;  Mason  v.  Ellsworth,  32  Me. 
271.     Speaking  of  a  sewer,  Morrison,  J., 
said  :  "It  did  not  appear,  however,  when 
the  mud  accumulated  in  the  culvert,  or 
when  the  stone  fell  at  its  mouth,  and  the 
mere  existence  of  these  obstructions  was 
not,   in  my  opinion,  enough  to  establish 
negligence.     There  was  no  evidence  that 
the  defendants  or  their  officers  had  any 
notice  of  these   obstructions,   nor  did  it 
appear  that  they  were  of  so  notorious  a 
character,  or  had  continued  so  long,  as  to 
charge  the  defendants  with  constructive 
notice  of  them."     Bateman  v.  Hamilton, 
33  Up.  Can.  Q.  B.  251.     But  as  to  sewers, 
see   Barton    v.    Syracuse,    36   N.  Y.   54 ; 
Springfield  v.  LeClaire,  49  111.  476.    There 
is  no  presumption  of  law   as  to  notice. 
Boucher   v.   New  Haven,    40    Conn.    456 
(1873).     It  is  ordinarily  for  a  jury  to  de- 
cide  whether,    from    the    circumstances, 
there   was   notice.     Colley  v.  Westbrook, 
57  Me.  181  ;  s.  c.  2  Am.  Rep.  30  ;  Hall  v. 
Lowell,    10  Gush.   (Mass.;  260;    Stanton 
V.  Springfield,  12  Allen,   566;    Mosey  v. 
Troy,  61  Barb.  580 ;  Alletson  v.  Cliiches- 
ter,  L.  R.  10  C.  P.  319.     in  some  States  ex- 
istence of  the  defect  for  twenty-four  hours 
(Brady  v.   Lowell,  3  Gush.  (Mass.),  121  ; 
Monies  v.  Lynn,  124  Mass.  165  ;  compare 
Hutchins  v.    Littleton,    124   Mass.   289), 
reasonable   notice  (Whitehead  v.   Lowell, 
124  Mass.  281),  or  express  notice  (Tripp  v. 
Lyman,  37  Me.  250  ;  Bartlett  v.  Kittery, 
68  Me,  358),  is  necessary  by  statute  before 


there  can  be  any  right  of  action  against  the 
corporation.  fVhat  is  evidence  of  notice. 
Erd  V.  St.  Paul,  22  Minn.  443  ;  Grimes  v. 
Keene,  52  N.  H.  330  (1872).  Where  the 
encroachment  of  the  sea  destroyed  the 
road,  so  that  the  subject  of  repair  was  not 
in  existence,  it  was  held  that  there  was  no 
obligation  at  an  enormous  cost  to  rebuild 
the  road.  Regina  v.  Bamber,  5  Q.  B.  279  ; 
The  Queen  v.  Hornsea,  Dearsly  C.  C.  291 ; 
but  see  The  Queen  v.  Greenhow,  L.  R.  1 
Q.  B.  Div.  703.  If  the  cost  of  rebuilding 
the  road  or  making  the  necessary  repair 
would  exceed  the  statutable  limit  of  taxa- 
tion, it  may  be  that  there  would  be  no 
obligation  to  repair.  See  Grant  v.  Sligo 
Harbor  Comm'rs,  L.  R.  11  Ir.  C.  L.  R. 
190  ;  Butler  v.  The  Bray  Commissioners, 
lb.  181.  But  in  such  a  case  it  would,  it 
is  believed,  be  the  duty  of  the  corpor- 
ation so  to  close  up  the  road  that  there 
could  be  no  danger  in  using  or  attempting 
to  use  it.  See  Harrold  v.  Simcoe  &  0.  Ry. 
Co.,  16  Up.  Can.  C.  P.  43  ;  s.  c.  18  Up. 
Can.  C.  P.  9  ;  Harris.  Munic.  Manual  for 
Canada  (5th  ed. ),  494. 

In  the  preparation  of  this  chapter,  and 
occasionally  elsewhere,  the  author  has  de- 
rived valuable  material  from  Harrison's 
Municipal  Manual  for  Canada.  This  work 
consists  of  the  statutes  of  that  country 
applicable  to  its  municipal  corporations, 
with  annotations  by  the  late  Chief  Justice 
Harrison,  based  upon  the  English  and 
American  as  well  as  the  local  decisions. 
With  the  author's  permission  he  freely 
used  the  present  work,  for  which  he  grace- 
fully expressed  his  obligations,  and  ex- 
tended a  reciprocal  permission.  He  was  a 
learned  lawyer,  a  careful  writer,  and  an 
able  judge.  His  death,  which  occurred 
after  the  second  edition  of  this  work,  was 
deeply  lamented  in  his  own  country,  and 
as  he  was  a  co-laborer  in  the  same  field  it 
was  felt  by  the  author  as  a  personal  loss. 
It  is  a  melancholy  pleasure  to  record  this 
humble  tribute  to  his  memory  and  his 
labors.  A  fifth  edition,  carefully  edited 
by  Mr.  F.  J.  Joseph,  has  lately  (1889) 
appeared. 
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view,  where  a  dangerous  excavation  is  made  and  negligently  left 
open  (without  proper  lights,  guards,  or  covering),  in  a  travelled  street 
or  sidewalk,  hy  a  contractor  under  the  corporation  for  building  a 
sewer  or  other  improvement,  the  corporation  is  liable  to  a  person 
injured  thereby,  although  it  may  have  had  no  immediate  control 
over  the  workmen,  and  had  even  stipulated  in  the  contract  that 
proper  precautions  shoidd  be  taken  by  the  contractor  for  the  pro- 
tection of  the  public,  and  making  him  liable  for  accidents  occasioned 
by  his  neglect.^     It  is  immaterial,  as  respects  the  primary  liability 


1  Storrs  V.  Utica  (sewer  excavation), 
17  N.  Y.  104  (1858),  per  Comstock,  J.; 
Vogel  V.  New  York,  92  N.  Y.  10  ;  Brusso 
V.  Buffalo,  90  N.  Y.  679 ;  Wilson  v.  Wheel- 
ing, 19  W.  Va.  323;  Detroit «.  Corey  (sewer 
excavation),  9  Mich.  165  (1861),  where 
the  same  j)rinciple  was  applied,  and  the 
result  of  Storrs  r.  Utica  concurred  in,  al- 
though the  city  was  bound  to  let  the  con- 
tract to  the  lowest  bidder;  Campbell,  J., 
dissenting,  on  the  ground,  mainly,  that 
the  city,  being  required  to  let  to  the  low- 
est bitider,  could  not  itself  have  built  the 
sewer,  and  the  relation  of  principal  and 
agent  did  not  exist  between  the  city  and 
the  contractor,  — the  majority  holding  that 
such  relation  did  exist,  and  that  the  con- 
tractor had,  and  could  have,  no  right  to 
make  the  excavation,  except  as  the  agent 
of  the  city.  In  an  early  case  in  California 
(James  v.  San  Francisco,  6  Gal.  528  (1856), 
it  was  held  that  there  was  no  corporate 
liability  where  the  city  was  obliged  to  let 
the  contract  to  the  loicest  bidder;  and  the 
rule  in  California  is  now  settled  that  a 
contractor  engaged  in  constructing  sewers 
for  a  city  under  contract  let  by  the  city, 
in  performing  the  work  is  not  the  agent  or 
servant  of  the  city,  and  any  negligence  in 
performing  the  work  is  his  negligence,  and 
the  city  is  not  liable  for  injuries  sustained 
thereby.  O'Hale  v.  Sacramento,  48  Cal. 
212  (1874).  In  this  case  the  contractor 
left  an  excavation  in  the  street  without 
liglits  or  a  barrier,  into  which  the  plaintiff 
was  precipitated.  The  court  adhered  to  the 
rule  in  Boswell  v.  Laird,  8  Cal.  469  ;  Du 
Pratt  V.  Lick,  38  Cal.  691  ;  s.  p.  Krause 
i\  Sacramento,  48  Cal.  221  (1874).  The 
courts  in  Califoniia  do  not,  however,  seem 
to  regard  the  duty  of  keeping  streets  in 
repair  as  a  corporate  duty,  carrjing  with 
it  an  implied  liability  for  non-repair.   Win- 


bigler  v.  Los  Angeles,  45  Cal.  36  (1872) ; 
ante,  sec.  1024,  note.  See  Springfield  v. 
Le  Claire,  49  111.  476  (1866),  following 
Storrs  V.  Utica,  and  disapproving  Painter  v. 
Pittsburgh,  46  Pa.  St.  221,  cited  infra; 
s.  c.  3  Am.  L.  Reg.  (s.  s.)  350,  with  use- 
ful note  by  Mr.  (now  Judge)  Mitchell ;  Chi- 
cago V.  Eobbins,  2  Black,  418  ;  s.  c.  2  Am. 
L.  Reg.  (n.  s.)  529,  assumes  the  same  prin- 
ciple ;  Blake  v.  St.  Louis,  40  Mo.  569 
(1867),  which  overrules,  probably,  Barry  v. 
St.  Louis,  17  Mo.  121  (1852),  cited  infra; 
Welsh  V.  St.  Louis,  73  Mo.  71  (approving 
Blake r. St.  Louis,  and  "overruling,  prol> 
ably,"  Barry  v.  St.  Louis)  ;  Broadwell  v. 
Kansas  City,  75  Mo.  213  ;  St.  Paulr.  Seitz, 
3  Minn.  297,  308  (1 869),  per  Flandrau,  J.  ; 
Baltimore  t;  Pennington,  15  Md.  12(1859); 
Butler  V.  Bangor,  67  Me.  385  (1878);  Se- 
attle V.  Buzby,  2  Wash.  Ter.  25 ;  King  r. 
Cleveland,  28  Fed.  Rep.  835  (a  pile  of 
building  materials  left  in  a  street  without 
warning  lights  in  the  night  time);  s.  c. 
132  U.  S.  295  ;  Turner  v.  Newburgh,  109 
N.  Y.  301;  Baltimore  r.  O'Donnell,  53  Md. 
110  (rope  across  street  without  light); 
Ironton  v.  Kelley,  38  Ohio  St.  50  ;  Circle- 
ville  V.  Neuding,  41  Ohio  St.  465,  where 
city  was  held  liable  for  contractor's  negli- 
gence in  leaving  cistern  in  street  uufenced. 
s.  P.  Wilson  17.  Wheeling,  19  W.  Va.  323. 
Compare  Westchester  v.  Apple,  35  Pa.  St. 
284  (1860),  which,  in  its  result  and  rea- 
soning, is  opposed  to  the  general  doctrine 
of  the  courts  elsewhere,  and  rests  upon 
the  questionable  basis  that  a  city  corpora- 
tion has  the  right  to  disregard  its  duty  to 
the  public  to  keep  its  streets  in  a  safe  con- 
dition. Painter  v.  Pittsburgh,  mpra,  is 
against  the  principle  stated  in  the  text  ; 
but,  as  pointed  out  by  Mr.  (now  Judge) 
Mitchell  in  his  note,  the  ground  upon  which 
the  doctrine  of  the  text  rests  "was  appar- 
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of  the  corporation  in  such  a  case,  whether  it  has  or  has  not  inserted 
such  a  clause  in  its  agreement  with  the  contractor.  If,  however,  it 
has  taken  the  precaution  to  obtain  from  the  contractor  an  express 

ently  not  urged  in  the  argument,  and  is  not 
noticed  by  the  court."  In  the  case  of  Erie 
V.  Calkins,  85  Pa.  St.  247,  the  city  eni- 
ph)ye(l  a  contractor  to  make  a  sewer ;  by 
the  contract  the  power  was  reserved  for  the 
city  engineer  to  change  the  work,  &c.  ; 
the  contractor  was  bound  to  indemnify  the 
city  for  any  damages  by  reason  of  his  neg- 
lect, &c.  Plaintiff  was  injured  by  falling 
into  the  excavation,  left  carelessly  un- 
guarded, and  the  city  was  held  not  liable. 
A  municipal  corporation,  under  general 
charter  authority,  granted  a  license  to  dig 
a  ditch  and  lay  a  water-pipe  in  the  street 
to  conduct  water  from  the  residence  of  the 
licensee  to  certain  other  houses  which  he 
owned.  The  licensee  dug  a  ditch  near 
the  sidewalk  and  neglected  to  put  up 
proper  guards,  in  consequence  of  which 
plaintilF  was  injured.  It  was  held  that 
the  municipality  was  not  liable  although 
the  street  commissioner  or  other  authori- 
ties had  knowledge  that  the  license  was 
being  misused  or  abused.  Susquehanna 
Depot  V.  Simmons,  112  Pa.  St.  384  (1886). 
Says  the  court:  "If  the  excavation  had 
been  j)er  se  a  nuisance,  the  case  would 
have  been  different,  for  in  that  case  the 
public  authorities  would  have  been  bound 
to  abate  it  as  soon  as  they  had  knowledge 
of  the  obstruction.  But  not  being  a  nui- 
sance, but  lawful,  the  borough  cannot  be 
held  for  an  accident  happening  thereby, 
and  Florence  [the  contractor  of  the  licen- 
see]  alone  must  be  regarded  as  responsible 
for  the  injury  resulting  to  the  plaintiff 
from  his  neglect."  But  since  the  street 
commissioner  had  knowledge  of  the  ditch, 
and  that  it  rendered  the  street  unsafe, 
qucere,  whether  the  case  was  rightly  de- 
cided. Chicago  V.  Kobbins,  2  Black,  418; 
Shearm.  &  Red.  Neg.  (4th  ed.)  sec.  358. 
Barry  v.  St.  Louis,  17  Mo.  121  (1852),  re- 
ferred to  above.  The  latest  New  York 
case  there  cited  is  the  case  of  Bailey,  2 
Denio  (N.  Y.),  433  (1845),  and  the  prop- 
osition that  the  city  is  primarily  liable 
for  the  defective  or  dangerous  condition  of 
its  streets,  and  should  not  be  allowed,  in 
executing  a  work  attended  with  danger,  to 
shift  this  responsibility  by  contract,  does 


not  appear  to  have  been  presented  to  the 
court.  See  Harrisburgh  v.  Saylor,  87  Pa. 
St.  216.  The  text  cited  and  approved. 
Savannah  v.  Waldner,  49  Ga.  316,  321 
(1873).  In  accordance  with  the  rule  of  the 
text,  see  Nashville  v.  Brown,  9  Heisk.  1 
(1871);  s.  c.  24  Am.  Rep.  289,  where 
Nicholson,  C.  J.,  approves  Judge  MitchelVa 
criticism  on  Painter  v.  Pittsburgh  ;  Knox- 
ville  V.  Bell,  12  Lea,  157.  A  city  cannot, 
either  by  contract  or  ordinance,  divest  it- 
self of  the  duty  to  keep  its  streets  safe  for 
public  travel.  Watson  v.  Tripp,  11  R.  I. 
98 ;  s.  c.  23  Am.  Eep.  420  ;  Troy  v.  T.  & 
Lans.  R.  R.  Co.,  49  N.  Y.  657  ;  Pearson 
V.  Zable,  78  Ky.  170  ;  post,  sec.  1037. 
Nor  by  a  permit  to  lot-owner  t(j  deposit 
building  material  in  the  street.  Cleve- 
land V.  King,  132  U.  S.  295,  noted  sicpra, 
sec.  1024.  Additional  interesting  illus- 
tration of  the  primary  liability  of  the 
city.  See  Fink  v.  St.  Louis,  which  will  be 
found  briefly  stated  infra,  sec.  1037,  note; 
Shearm.  &  Red.  Neg.  (4th  ed.)  sees.  176, 
297,  298  ;  Jacksonville  v.  Drew,  19  Fla. 
106  (liability  of  city  for  defect  in  bridge 
in  care  of  contractor) ;  2  Thomps.  Neg. 
737-742. 

The  charter  of  Milwaukee  provided  that 
■when  an  injury  happens  in  the  city  by  rea- 
son of  any  defect  or  incumbrance  of  any 
street,  sidewalk,  &c.,  or  other  cause  for 
•which  the  city  would  otherwise  be  liable, 
if  such  defect,  &c.,  is  caused  by  the  dcfavlt 
of  any  person,  such  person  shall  he  prim  a- 
rily  liable.  This  provision  was  held  valid, 
but  not  applicable  where  the  defect  is 
caused  by  the  negligence  of  persons  mak- 
ing public  improvements  under  contract 
■with  the  city;  and  that  the  exemption  of 
the  city  from  liability  for  such  injuriea 
is  invalid  under  the  Constitution  of  tlie 
State,  as  granting  to  the  city  a  special  im- 
munity against  a  general  rule  of  law  to 
■which  other  municipal  corporations  are 
subject.  Hincks  v.  Milwaukee,  46  Wis. 
559  ;  Durkee  v.  Janesvillo,  28  Wis.  464 ; 
Amos  V.  Fond  du  Lac,  46  Wis.  695  ;  State 
V.  Bartlett,  35  Wis.  387  ;  Rooney  v.  Milw. 
Co.  Sup.,  40  Wis.  23  ;  Kimball  v.  Rosen- 
dale,  42  Wis.  407. 
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stipulation  of  this  character,  this  will  give  it,  on  being  held  liable 
(however  it  might  otherwise  be),  a  remedy  over  against  him.^  And 
so,  on  the  same  principle,  namely,  that  the  duty  to  keep  the  streets 
and  sidewalks  in  a  safe  condition  rests  upon  the  corporation  and 
cannot  be  surrendered  or  abdicated,  it  is  liable,  for  injuirks  caused 
hy  open  excavations  made  therein,  with  its  knowledge  or  consent, 
express  or  implied,  by  the  adjoining  lot-owner  for  the  purpose  of  an 
area  or  to  obtain  light  and  air  for  the  basement  or  cellar ;  but  in 
sucli  cases  the  corporation  has,  without  any  express  contract,  if  as 
against  the  defendant  it  is  not  itself  in  fault,  a  remedy  over  against 
tlie  owner  of  the  lot  or  building  for  whose  benefit  the  excavation 
was  made.^ 

§  1028  (792).  Liability  for  Acts  of  Contractors.  —  There  has  been 
much  controversy  as  to  the  liability  of  a  municipal  corporation  for 
the  negligence  or  wrongful  ads  of  contractors  under  it  in  the  execu- 
tion of  the  work  agreed  to  be  performed.  Ordinarily,  no  person 
other  than  the  one  immediately  or  actually  guilty  of  the  wrongful 
act  is  liable  therefor,  except  upon  the  ground  that  the  relation  of 
principal  and  agent,  or  master  and  servant,  existed  between  the 
person  or  corporation  sought  to  be  made  liable,  and  the  person  who 
did  the  act,  or  was  guilty  of  the  negligence  that  caused  the  injury. 
In  other  words,  the  principle  of  respondeat  superior  does  not  as  a 
rule  extend  to  cases  of  independent  contracts,  where  the  party  for 
whom  the  work  is  to  be  done  is  not  tlie  immediate  superior  of  those 
guilty  of  the  wrongful  act,  and  has  no  choice  in  the  selection  of 

1  Buffalo  r.  HoUoway,  7  N.  Y.  493  cavation  for  cellar),  29  Iowa,  210  (1870), 
(1852),  affirming  s.  c.  14  Barb.  101.  It  is  follo>ving  and  approving  Chicago  v.  Rob- 
here  held  that,  as  between  the  corporation  bins ;  Powers  v.  Council  Bluffs,  50  Iowa, 
and  contractor,  there  is  no  implied  agree-  197  ;  Oliver  v.  Kansas  City,  69  Mo.  79, 
ment  to  protect  the  public ;  but  is  this  approving  text ;  Wendell  r.  Troy,  39 
right  ?  See  Storrs  r.  Utica,  17  N.  Y.  10*  Barb.  329  ;  4  Abb.  Ct.  App.  563  ;  Fahey 
(18:8);  Blake  ».  Ferris,  N.  Y.  48  ;  Myers  r.  Harvard  (requisites  of  declaration),  62 
V.  Snyder,  Bright.  (Pa.)  489;  Beatty  17.  HI.  28  (1871);  Galesburg  r.  Higley,  61 
Gilmore,  16  Pa.  St.  463  (18.^1)  ;  Bi-ooklyn  IlL  287  (1871)  ;  Wilson  v.  Wheeling,  19 
V.  B.  City  R,  R.  Co.,  47  N.  Y.  475  (1872) ;  W.  Ya.  323  ;  Curry  v.  Mannington,  23 
Brusso  V.  Buffalo,  90  X.  Y.  679  ;  Herring-  W.  Va.  14  ;  post,  sec.  1035.  Under  pecu- 
ton  r.  Lansiugburg,  11 0  N.  Y.  145.  Liabil-  liar  circumstances  the  adjoining  owner  held 
ity  of  city  for  negligence  of  contractor  in  not  liable  for  accident  caused  by  defective 
the  repair  of  street  Logansport  r.  Dick,  70  sidewalks  over  area.  Jansen  v.  Atchison, 
Ind.  65  (1880)  ;  s.  c.  22  Alb.  L.  J.  183.  16  Kan.  358  (1876),  but  qucEre;  post,  sec. 

2  Chicago  r.  Robbins,  2  Blank,  418  ;  1036.  Degree  of  care  required  of  muni- 
s.  c.  4  Wall.  657  ;  2  Am.  L.  R-^g.  (k.  s.)  cipality  where  cellar  door  forms  part  of 
5-29  (1862),  distinguishing  Hilliard  v.  the  surface  of  a  side-walk.  Johnston  r. 
Richardson,  3  Gray  (Mass.),  349,  and  over-  Charleston,  3  S.  C.  232  (1871) ;  s.  c.  16 
ruling  Scammon  v.  Chicago,  25  111.  424,  Am.  Rep.  721  ;  Smalley  v.  Appleton  (un- 
on  this  point ;   Rowell  v.  WilUams  (ex-  safe  sidewalk),  43  Northwest.  Rep.  826. 
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workmen,  and  no  control  over  manner  of  doing  the  work  under  the 
contract.^ 

§  1029.  Same  subject.  Exception  where  "Work  is  necessarily 
dangerous.  —  The  general  rule  is  stated  in  the  preceding  section  ^ 
but  it  is  important  to  bear  in  mind  that  it  does  not  apply  where  the 
contract  directly  requires  the  performance  of  a  work  intrinsically  dan- 
gerous, however  skilfully  performed.  In  such  a  case,  the  party 
authorizing  the  work  is  justly  regarded  as  the  author  of  the  mischief 
resulting  from  it,  whether  he  does  the  work  himself  or  lets  it  out  by 
contract.^  But  employers  not  personally  giving  directions,  and  not 
entitled  to  give  directions,  respecting  the  manner  of  the  work,  but 
contracting  with  a  third  person  to  do  it,  are  not  liable  for  a  wrongful 


1  Infra,  sec.  1029,  and  cases. 

'^  Blake  v.  Ferris,  5  N.  Y.  48  (1851). 
See  Erie  v.  Calkins,  85  Pa.  St.  287  ;  s.  c. 
27  Am.  Rep.  642  ;  Painter  v.  Pitts- 
burgh, 46  Pa.  St.  213  ;  Harrison  v.  Col- 
lins, 86  Pa.  St.  153  ;  s.  c.  27  Am.  Eep. 
699  ;  Susquehanna  Depot  Bor.  v.  Simmons, 
112  Pa.  St.  384  ;  Cummins  -y.  Seymour,  79 
]nd.  491  ;  Scammon  v.  Chicago,  25  111. 
424 ;  Barry  v.  St.  Louis,  17  Mo.  121  ; 
Cuff  V.  Newark,  35  N.  J.  L.  17  ;  s.  c.  10 
Am.  Rep.  205  ;  King  v.  N.  Y.  Cent.  &  H. 
E.  R.  R.  Co.,  66  N.  Y.  181  ;  s.  c.  23 
Am.  Rep.  37  ;  Storrs  v.  Utica,  17  N.Y.  104 
(1858)  ;  and  note  well-grounded  doubts  of 
Comstock,  J.,  respecting  the  correctness  of 
the  application  of  the  doctrine,  so  well  stat- 
ed in  Judge  MulleU's  opinion  in  Blake's 
Case,  to  the  dangerous  work  of  excavating 
a  deep  hole  in  a  public  street.  Pack  v. 
New  York  (injury  by  blasting),  8  N.  Y. 
222  (1853)  ;  and  see  similar  case  of  Kelly 
V.  New  York,  11  N.  Y.  432,  both  approved 
in  Storrs  v.  Utica,  but  distinguished  ;  fol- 
lowed in  Herrington  v.  Lansingburg,  110 
N.  Y.  145  (1888),  where  a  city  having 
power  to  build  sewers  entered  into  a  con- 
tract with  certain  persons  to  construct  a 
sewer  through  one  of  its  streets,  with 
provision  therein  that  the  contractors 
should  pay  damages  caused  by  blasting : 
the  noise  of  the  blasting  frightened  the 
plaintiff's  horses  in  another  street,  causing 
him  to  be  severely  injured  in  attempting  to 
control  them,  and  it  was  held  that  the  city 
was  not  liable.  Following  and  applying 
Pack  V.  New  York,  supra,  Kelly  v.  Mayor, 


&c.,  supra,  and  McCafferty  v.  Spuyten 
Duyvil  &  P.  M.  R.  R.  Co.,  61  N.  Y.  178. 
See  also  Cincinnati  v.  Stone,  5  Ohio  St.  38 
(1855)  ;  Milliard  v.  Richardson,  3  Gray 
(Mass.),  349,  "which  contains,"  says  Mr. 
Justice  Davis  (in  Chicago  v.  Robbins,  2 
Black,  418),  "  a  most  elaborate  and  able 
discussion  of  the  doctrine  of  respondeat 
superior,"  with  a  full  review  of  the  author- 
ities. Harper  v.  Milwaukee,  30  Wis.  365 
(1872).  Liability  where  contractor  acts 
under  direction  of  the  city.  Chicago  v. 
Dermody,  61  111.431;  Chicago  r.  Joney, 
60  111.  383  ;  ante,  sec.  238,  and  note. 

8  Storrs  V.  Utica,  17  N.  Y.  104  (1858)  ; 
Lockwood  V.  New  York,  2  Hilton  (N.  Y.), 
66  (1858)  ;  Springfield  v.  Le  Claire,  49 
111.  476  (1866)  ;  sujira,  sec.  1024  ;  infra, 
sec.  1031,  and  cases  cited.  The  doctrine  of 
the  text  approved.  Savannah  v.  Waldner, 
49  Ga.  316,  323  (1873).  The  subjpct  is 
'discussed  in  Wright  v.  Holbrook,  52  N.  H. 
120  (1872);  s.  c.  13  Am.  Rep.  12  ;  Blake 
V.  St.  Louis,  40  Mo.  569  ;  Murphy  v.  Low- 
ell, 124  Mass.  564.  See,  also,  Harrisburg 
V.  Saylor,  87  Pa.  St.  216  ;  Whitney  v.  Clif- 
ford, i&  Wis.  138;  Carman  r.  Steub.  & 
Ind.  R.  R.,  4  Ohio  St.  939  ;  Joliet  v.  Har- 
wood,  86  111.  110,  approving  text ;  Circle- 
ville  V.  Neuding,  41  Ohio  St.  465  ;  Hotiston 
V.  Isaaks,  68  Tex.  116  ;  Dooley  v.  Sullivan, 
112  Ind.  451  ;  Logansportv.  Dick,  70  Ind. 
65  ;  Wilson  v.  Wheeling,  19  W.  Va.  324. 
As  to  liability  in  case  of  blasting  done  in 
a  street  by  a  citizen  in  violation  of  the  di- 
rections of  the  city  authorities,  see  Joliet 
V.  Seward,  86  111.  402. 
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or  negligent  act  in  the  performance  of  the  contract,  if  what  was 
acrreed  to  be  done  was  lawful,  and  does  not  constitute  a  nuisance  or 
is  not  intrinsically  dangerous.^  And  it  has  been  held  that  the  mere 
fact  that  the  contractor  is  paid  by  the  day  does  not  necessarily  des- 
troy the  independent  character  of  his  employment.^  If  one  renders 
service  in  the  course  of  an  occupation  representing  the  will  of  his 
employer  only  as  to  the  result  of  his  work,  and  not  as  to  the  means 
by  which  it  is  accomplished,  it  is  independent  employment.^ 

§  1030  (793).  Same  subject.  —  Accordingly,  the  later  and  better 
considered  cases  in  this  country  respecting  streets  have  firmly,  and, 
in  our  judgment,  reasonably,  established  the  doctrine  that,  where  the, 
work  contracted  for  necessarily  constitutes  an  obstrttction  or  defect  in 
the  street,  of  such  a  nature  as  to  render  it  unsafe  or  dangerous  for 
the  purposes  of  public  travel,  unless  properly  guarded  or  protected, 
the  employer  (equally  with  the  contractor),  where  the  injury  results 
directly  from  the  acts  which  the  contractor  engaged  to  perform,  is 
liable  therefor  to  the  injured  party.  But  the  employer  is  not  liable 
where  the  obstruction  or  defect  in  the  street  causing  the  injury  is 
wholly  collateral  to  the  contract-work,  and  entirely  the  result  of  the 
negligence  or  wrongful  acts  of  the  contractor,  sub-contractor,  or  his 
servants.  In  such  a  case  the  immediate  author  of  the  injury  is 
alone  liable.* 

1  Gray  v.  Pullen,  32  L.  J.  Rep.  (s.  s.)  11  N.  Y.  432.  See  also  Herrington  v.  Lan- 
Q.  B.  169  ;  Hilliard  v.  Richardson,  3  Gray  singburgh,  110  X.  Y.  145  (ISSS),  and  Cin- 
(Mass),  349  ;  Blake  v.  Ferris,  5  N.  Y.  48  ;  cinnati  v.  Stone,  5  Ohio  St.  38  (1855)  ;  St. 
Painter  v.  Pittsburgh,  46  Pa.  St.  213.  Paul  v.  Seitz,  3  Minn,  297  ;   Nashville  v. 

2  Forsyther.  Hooper,  11  Allen  (Mass.),  Brown,  9  Heisk.  1  ;  Erie  v.  Calkins,  85 
419  ;  Corbin  r.  America  Mills,  27  Conn.  Pa.  St.  247  (1878)  ;  Edmundson  v.  Pitts- 
274.  hnrgh,  M.  &  Y.  R.  R.  Co.  Ill  Pa.  St.  316 

8  Pack  r.  New  York,  8  N.  Y.    222 ;  (1885)  ;    Goudier   v.   Cormack,    2  E.  D. 

East  St.  Lonis  v.  Klug,   3  TIL   App.  90 ;  Smith  (N.  Y.),  254  ;   Detroit  v.  Corey,  9 

Barr>'  v.  St.  Louis,  17  Mo.  121  ;  Mercer  v.  Mich.  165  (1861),  concurring  in  result  of 

Jackson,  54  111.  397  ;   East  St.   Louis  v.  Storrs  v.  Utica ;   Springfield  v.  Tie  Claire, 

Giblin,  3  111.  App.  219  ;  Wood  v.  Mitchell  49  111.  476  (1866).     Compare  Clark  v.  Fry, 

Indep.  Sch.  Dist.,  44  Iowa,  27  ;   Harri.son  8  Ohio  St.  358  (1858).    Palmer  v.  Lincoln, 

V.  Collins,  86  Pa.  St.  153  ;   s.  c.  27  Am.  5  Neb.  136  (1876),  approves  and  applies 

Eep.  699.  the  doctrine  of  the  text.     In  a  discussion 

*  Bobbins  r.  Chicago,  4  "Wall.  6H7,  679  of  the  subject  in  the  Albany  Law  Journal  it 
(1866),  and  cases  cited  per  Clifford,  J.,  is  said  that  "  the  general  rule  is  that  where 
whose  statement  of  the  principle  is  sub-  a  person  lets  work  to  be  done  by  another 
stantially  adopted  in  the  text.  See,  also,  by  contract,  which  is  innocent  and  lawful 
on  prior  appeal,  2  Black,  418,  where  in  itself,  but  which  may,  if  carelessly  or 
Scammon  v.  Chicago,  25  111.  424,  is  on  one  negligently  done,  result  in  injury  to  anoth- 
point  disapproved ;  Storrs  v.  Utica,  17  N.  Y.  er,  he  is  not  charged  with  liability  if  such 
104  (1858),  approving  but  distinguishing  work  is  in  fact  carelessly  and  negligent- 
Pack  V.  New  York  (injury  by  blasting),  8  ly  performed  ;  but  he  is  liable  when  the 
N.  Y.  232  ;  Kelly  v.  New  York  (like  case),  work  to  be  done  necessarily  creates  a  nni- 
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§  1031.  Same  subject.  —  Conformably  to  the  distinction  above 
drawn,  a  corporation  is  liable  for  the  wrongful  act  of  the  contractor, 
under  circumstances  which  show  that  it,  as  clearly  as  the  contractor, 
was  the  author  and  promoter  of  the  injury ;  for  instance,  where  the 
prosecution  of  the  work  as  authorized  by  the  corporation  necessarily 
produces  the  injury,  the  corporation,  as  well  as  the  contractor,  is 
responsible  for  the  damage.-^ 


§  1032  (794).  Negligent  or  wrongful  Acts  by  abutting  Owners 
and  others.  —  No  person,  not  even  the  adjoining  owner,  whether  the 
fee  of  the  street  be  in  himself  or  in  the  public,  has  the  right  to  do 
any  act  which  renders  the  use  of  the  street  hazardous  or  less  secure 
than  it  was  left  by  the  nmnicipal  authorities.  Whoever  does  so, 
whether  by  excavations  made  in  the  sidewalk  by  the  abutter,^  or  by 
unsafe  hatchways  left  therein,*^  or  by  opening,  or  leaving  open,  an 


sance.  The  blasting  of  rocks  by  the  use 
of  gunpowder  or  other  explosives  in  the 
vicinity  of  another's  dwelling-house,  or  in 
the  vicinity  of  a  highway,  is  a  nuisance, 
and  the  person  doing  the  act,  or  causing  it 
to  be  done,  is  liable  for  all  injuries  that 
result  therefrom.  Hay  v.  Cohoes  Co., 
2  N.  Y.  159  ;  Reg.  v.  Mutters,  Leigh  & 
C.'s  C.  Cases,  491."  Some  close  distinc- 
tions have  been  drawn  in  the  application 
of  the  doctrine.  Thus  in  McCafferty  v. 
Spuyten  Duyvil  &  P.  M.  R.  K.  Co.,  61 
N.  Y.  178  ;  19  Am.  Rep.  267  (1874),  a 
railroad  company  let  by  contract  the  en- 
tire worh  of  constructing  its  road.  The 
contractor  sublet  a  portion  of  the  work. 
Through  the  negligence  of  men  employed 
by  the  sub-contractor  in  performing  the 
work,  stones  and  rocks  were  thrown  by 
a  blast  upon  plaintiff's  adjoining  prop- 
erty, injuring  it ;  and  it  was  held  that 
the  railroad  company  was  not  responsi- 
ble. The  court  says  that  this  is  not  a 
case  where  the  defendant  contracted  for 
work  to  be  done  which  would  necessarily 
produce  the  injuries  complained  of,  but 
such  injuries  were  caused  by  the  negligent 
and  unskilfid  manner  of  doing  it.  The 
cases  of  Pack  v.  New  York,  8  N.  Y.  222  ; 
Kelly  0.  New  York,  11  N.  Y.  432  ;  and 
Storra  v.  Utica,  17  N.  Y.  104,  are  cited  as 
authority ;  and  it  is  said  that  Hay  v.  Co- 
hoes Co. ,  supra,  is  not  applicable  to  the 
questions  involved  in  McCafferty  v.  Spuy- 
ten Duyvil  &  P.  M.   R.  R.  Co.     Note 


dissenting  opinion  of  Diviglit,  Comm'r. 
See,  also,  King  v.  N.  Y.  Cent.  &  H.  R. 
R.  R.  Co.  m  N.  Y.  181 ;  Herrington  v. 
Lansingburgh,  110  N.  Y.  145  (1888),  noted 
supra,  sec.  1028,  note  ;  Butler  v.  Hunter,  7 
H.  &  N.  826  ;  Reedie  v.  London  &  N.  W. 
Ry.  Co.,  4  Exch.  244 ;  Allen  v.  Willard, 
57  Pa.  St.  374  ;  St.  Paul  Water  Co.  v. 
Ware,  16  Wall.  566  ;  Bhimb  v.  Kansas 
City,  84  Mo.  112. 

^  See  cases  cited  in  the  preceding  note, 
and  also  Tiffin  v,  McCormack,  34  Ohio  St. 
638  (1878)  ;  Carman  v.  Steub.  &  Ind.  R. 
R.  Co.,  4  Ohio  St.  369  ;  Fay  v.  Davidson, 
13  Minn.  523  ;  Stone  v.  Cheshire  R.  R. 
Corp.,  19  N.  H.  427;  Lowell  v.  Boston 
&  L.  R.  R.  Corp.,  23  Pick.  24  ;  Shearm. 
&  Red.  Neg.  (4th  ed.)  sec.  298. 

2  Bush  V.  Johnston,  23  Pa.  St.  209 
(1854)  ;  Chicago  v.  Robbins,  2  Black, 
418  ;  s.  c.  4  Wall.  657  (1866)  :  Rowellu. 
Williams,  29  Iowa,  210  (1870),  following 
Chicago  V.  Robbins,  sit2)ra ;  Pfau  v.  Rey- 
nolds, 53  111.  212;  Ottumwav.  Parks,  43 
Iowa,  119  (1876)  ;  Dist.  of  Columbia  v. 
Bait.  &  Pot.  R.  R.  Co.,  1  Mackey,  314  ; 
ante,  sec.  660,  and  note. 

8  Severin  v.  Eddy,  52  111.  189  (1869). 
Where  it  is  equally  the  duty  of  the  city  and 
of  the  owner  to  keep  the  sidewalk  in  front 
of  the  premises  in  repair,  both  will  be  lia- 
ble jointly  or  severally  to  one  who  is  in- 
jured in  consequence  of  their  neglect  to 
do  so.  Peoria  v.  Simpson,  110  111.  294. 
Infra,  sees.  1034-1036. 
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area-way  in  the  pavement,^  or  by  undermining  the  street  or  side* 
walk,  or  by  placing  unauthorized  obstructions  thereon,  which  make 
the  use  of  the  street  unsafe  or  less  secure,^  is  guilty  of  a  nuisance, 
and  is  liable  to  any  person  who,  using  due  care,  sustains  any  special 
injury  therefrom ;  and  in  such  cases,  the  person  who  created  or  con- 
tinues the  nuisance  is  thus  liable,  irrespective  of  the  question  of 
negligence  on  his  part.^ 


§  1033.  Same  subject.  Respondeat  superior  not  applicable.  — 
In  accordance  with  the  princi^jles  stated  in  the  preceding  sections, 
the  owner  of  a  building  and  lot  is  liable  for  personal  injuries  sus- 
tained by  the  hreahing  of  a  flagstone,  or  defective  grating  forming 
part  of  the  sidewalk  adjoining  the  building  and  covering  an  ex- 
cavation made  in  the  sidewalk,  and  used  by  the  owner  for  private 
purposes.*     It  follows  that  it  is  no  answer  to  such  an  action,  that 


1  Beatty  v.  Gilmore,  16  Pa.  St.  463 
(1851)  ;  Durant  v.  Palmer,  29  N.  J.  L. 
644  (1862)  ;  Temperance  Hall  Assoc,  v. 
GOes,  33  N.  J.  L.  260 ;  Irvine  r.  Wood 
(coal-hole  in  sidewalk),  51  N.  Y.  224 
(1872)  ;  s.  c.  10  Am.  Eep.  603 ;  anU, 
sees.  699,  700,  1024,  note. 

2  Congreve  v.  Smith,  18  X.Y.79  (1858); 
Same  v.  Morgan,  lb.  84  ;  Harlow  v.  Hum- 
iston,  6  Cow.  (N.  Y.)  189  (1826) ;  Wood 
V.  Mears,  12  Ind.  515  (1859);  Ball  v. 
Armstrong  (building  material  in  gutter), 
10  Ind.  181 ;  Howe  v.  New  Orleans  (unsafe 
burnt  wall),  12  La.  An.  481  (1857)  ;  Par- 
ker r.  Macon  (unsafe  wall),  39  Ga.  725 
(1869).  See  Ottuniwa  r.  Parks,  43  Iowa, 
119  (1876).     Ante,  sec.  1024,  note. 

«  Congreve  r.  Smith,  18  N.Y.  79  (1858); 
Same  v.  Morgan,  lb.  84,  following  on  this 
point  Dygert  c.  Schenck,  23  Wend.  446, 
and  distinguished  from  Daniel  v.  Potter,  4 
C.  &  P.  262,  which  involved  "  no  question 
of  liability  for  a  consequential  injury  from 
a  direct  invasion  of  the  street,  or  wrongful 
act."  Per  Strong,  J.,  18  N.  Y.  86.  See, 
also,  Davenport  r.  Rnckman,  10  Bosw. 
(N.  Y.)  20,  37  N.  Y.  568  ;  Gridley  r. 
Bloomington  (broken  flagstone  over  walk), 
68  111.  47  (1873) ;  Irvine  v.  Wood  (defec- 
tively covered  coal-hole  in  sidewalk),  51 
X.  Y.  224  (1872)  ;  s,  c.  below,  4  Rob. 
(N.Y.)  138;  5  Rob.  482;  Calder  r. 
Smalley,  66  Iowa,  219  (defectively  covered 
coal-hole).  Xo  one  is  at  liberty  to  leave 
an  excavation  of  any  kind  adjoining  a 
VOL.  II.  —  42 


highvoay,  if  it  render  the  highway  unsafe 
for  the  use  of  travellers.  Barnes  r.  Ward, 
9  C.  B.  392  ;  Hadley  v.  Taylor,  L.  R.  1 
C.  P.  53.  See,  also,  on  the  general  sub- 
ject, Cornwall  v.  Metrop.  Comm'rs  of  Sew- 
ers, 10  Ex.  771  ;  Hardcastle  v.  So.  York- 
shire Ry.  Co.,  4  H.  &  N.  67.  Supra,  sec. 
981,  note.  Note,  on  this  point,  the  guard- 
ed language  of  ilr.  Justice  Davis,  obiter, 
in  Chicago  v.  Robbius,  2  Black  (U.  S.), 
418  (1862).  In  New  York  it  is  held  that 
a  municipal  corporation  may  recover  from 
a  person  who  has  negligently  or  unlaw- 
fully created  an  obstruction  in  a  street, 
the  money  which  it  has  been  comjjelled 
to  pay  as  damages  for  injuries  sustained 
by  individuals  ;  that  the  city  had  granted 
to  such  person  the  right  to  use  the  street 
temporarily,  and  that  it  gave  him  no  notice 
of  suits  against  it  by  persons  injured,  can- 
not be  urged  by  way  of  defence  to  such  an 
action.  Port  Jervis  r.  P.  J.  First  National 
Bank,  96  N.  Y,  550.     AnU,  sec.  1012. 

*  Congreve  v.  Smith,  18  X.  Y.  79 
(1858)  ;  Same  v.  Morgan,  lb.  84  ;  Dygert 
V.  Schenck,  23  Wend.  446.  Even  if  there 
be  authority  from  the  city  corporation  to 
make  the  excavation,  this  implies  "that 
it  is  to  be  done  with  proper  precautions  to 
prevent  accidents  to  travellers,"  and  such 
a  work  is  lawful  only  so  long  as  it  is  safe. 
Bobbins  r.  Chicago,  4  Wall.  657,  679,  per 
Clifford,  J.  ;  s.  p.  in  s.  c.  2  Black,  418. 
It  is  not  a  negligent  or  wrongful  act  for  a 
city  to  silently  allow  the  owner  of  prop- 
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the  work,  including  the  defective  covering,  was  done  for  the  owner 
at  a  fixed  price  by  contractors,  who  agreed  to  do  it  properly.  The 
doctrine  of  respondeat  superior  has  no  application  to  such  a  case. 
And  because  the  owner  is  bound,  at  his  peril,  to  keep  the  excava- 
tion covered  so  as  to  be  as  safe  as  if  it  had  not  been  made,  he  is  not 
discharged  from  liability  by  the  fact  that,  having  provided  a  suf- 
ficient covering,  it  was,  without  his  knowledge,  fractured  or  ren- 
dered unsafe  by  the  wrongful  acts  of  others,^ 


erty  abutting  on  a  street  properly  to  con- 
struct a  coal-vault  under  the  sidewalk. 
Lafayette  v.  Blood,  40  Ind.  62  (1872). 
See  ante,  chap,  xviii.  on  Streets. 

1  Congreve  v.  Morgan,  18  N,  Y,  84 
(1858).  The  owner  and  tenant  maj'  be 
both  liable  and  suable  jointly.  Ii-vine  v. 
Wood,  51  N,  Y.  224  ;  s.  c.  10  Am.  Rep. 
603  ;  5  Rob.  (N.  Y.)  482  ;  s.  c.  4  Rob. 
138  ;  Eakin  v.  Brown,  1  E.  D.  Smith 
(N.  Y.),  44.  The  cases  in  New  York  upon 
which  the  doctrine  of  the  text  rests,  are  de- 
nied to  be  sound  by  the  Supreme  Court  of 
Michigan,  in  the  case  of  Fisher  v.  Thirkell, 
21  Mich.  1  (1870).  In  that  case  the  owner 
of  a  building,  who  for  his  own  advantage 
and  conveniejice  had  made,  without  any 
express  municipal  assent  {ante,  sec.  699),  a 
scuttle  or  hole  in  the  sidewalk,  opening 
into  a  vault  connecting  with  the  cellar, 
was  held  not  to  be  liable  for  an  accident 
to  a  traveller,  caused  by  its  being  out  of 
repair,  it  appearing  that  it  was  safely  con- 
structed originally,  and  that  it  was  allowed 
to  become  out  of  repair  by  the  tenant  un- 
der a  lease  which  did  not  contain  any  cov- 
enant on  the  part  of  the  lessor  to  keep  the 
premises  in  repair.  The  court  regard  such 
excavations  properly  made  and  guarded 
as  lawful,  unless  made  in  contravention  of 
some  law  or  authorized  municipal  regula- 
tion, and  to  draw  after  them  no  such  con- 
sequence as  that  the  party  making  them 
.shall  be  responsible  for  all  injuries  result- 
ing from  the  want  of  entire  safety.  Since 
these  are  made  for  the  exclusive  benefit  of 
the  owner  of  the  building,  the  author  sees 
nothing  unreasonable  in  the  doctrine  that 
he  is  bound  to  see  that  they  are  kept  in 
repair,  and  do  not  become  nuisances  by  be- 
coming dangerous.  Ante,  sec.  700.  There 
may  be  the  additional  liability  of  the 
tenant  and  of  the  municipality  in  proper 
cases. 


Where  a  city  permits  a  cellar-way  to  be 

constructed  in  the  sidewalk  of  one  of  its 
principal  streets,  which  cellar-way  is  not 
guarded  in  any  manner  except  by  a  trap- 
door, and  is  dangerous  for  persons  travel- 
ling on  said  sidewalk  when  said  trap-door 
is  not  closed,  and  when  the  city  permits 
the  person  occupying  the  adjoining  lot  and 
those  acting  under  him  to  open  or  close  said 
trap-door  at  their  option,  the  city  is  liable 
for  any  injury  that  may  occur  by  reason 
of  any  person  falling,  without  fault  on  his 
part,  into  said  cellar-way,  when  said  trap- 
door is  left  open.  Smith  v.  Leavenworth, 
15  Kan.  81  (1875).  Whether  it  is  negli- 
gence for  which  a  city  is  liable,  for  the 
city  council  to  allow  cellars  under  its 
sidewalks,  in  front  of  shops,  is  a  question 
for  the  jury,  in  an  action  against  the  city 
by  one  injured  by  falling  into  such  a 
cellar.    Augusta  v.  Harper,  59  Ga.  151. 

The  owner  of  a  building  is  not  liable  for 
defects  in  sidewalk  occasioned  by  natural 
causes,  as  by  accumulations  of  ice  and  snow 
thereon.  Kirby  v.  Boylston  Market  As- 
soc, 14  Gray  (Mass.),  249.  Respective 
liability  of  owner  and  tenant.  Shearm.  & 
Red.  Neg,  ( 4th  ed. )  sec,  699  et  seq.  Ante, 
sees,  1006,  1012,  and  notes.  Infra,  sec. 
1034,  note.  Hartford  v.  Talcott,  48  Conn. 
525,  holding  also  that  the  fact  that  a  city 
ordinance  retjuired  property  owners  to 
clear  sidewalks  of  ice  and  snow,  under 
penalty,  did  not  create  a  liability  upon 
them  for  injuries  caused  thereby.  Com- 
pare ante,  sec.  308.  Supra,  sees.  1006, 
1012,  and  notes.  In  Irvine  v.  Wood,  51 
N.  Y.  224  (1872) ;  s.  c.  10  Am.  Rep.  603, 
it  was  held  that  lessor  and  lessee  might 
be  joined  as  defendants  under  the  circum- 
stances there  appearing. 

Defects  in  ways  caused  by  railroad  com' 
panics.     Infra,  sec.  1037. 
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§  1034  (795).  Ultimate  Liability.  —  The  ultimate  liability  in 
such  cases  is  upon  the  author  or  continuer  of  the  nuisance;  but  if 
the  party  injured  elects  to  proceed  agsdnst  the  municipal  corpora- 
tion for  failing  in  its  duty  to  keep  the  streets  and  sidewalks  in  a 
safe  condition  for  public  travel,  aud  there  is  no  statute  dispensing 
with  notice  as  a  condition  of  liability,  he  must  show  notice  to  the 
corporation  of  the  obstruction  or  defect,  or  at  least,  neglect  of  duty 
in  not  ascertaining  it^     If  the  person  injured  fail  in  his  action 


^  Supra,  sec.  1024  ;  ante,  sec.  721  ;  Mc- 
Giuity  V.  New  York,  5  Duer  (N.  Y.),  674 
(1856)  ;  Giiffin  v.  N.Y.,  9  X.Y.  456  ;  Port- 
land l:  Richardson,  54  Me.  46  (1866)  ; 
Veazie  v.  Penobscot  R.  R.  Co.,  49  Me.  119  ; 
Chicago  V.  Robbins,  2  Black  (U.  S.),  418 
(1862)  ;  s.  c.  4  Wall.  657  (1866)  ;  Durant 
V.  Palmer,  29  X.  J.  L.  544  (1862)  ;  Ster- 
ling V.  Thomas,  60  111.  264  (1871)  ;  Johns- 
ton V.  Charleston  (degree  of  municipal  dil- 
igence and  care),  3  S.  C.  332  (1871)  ; 
s.  c.  16  Am.  Rep.  721  ;  Haskell  v.  Penn 
Yan,  5  Lans.  (N.  Y.)  43.  No  liability 
by  owner  of  land  if  in  the  use  of  his 
laud  he  places  logs  outside  of  the  Ugai 
highway,  but  within  the  road  as  fenced. 
Harlow  v.  Humistou,  6  Cow.  (N.  Y.) 
189  (1826),  note.  Manchester  r.  Quimby, 
60  N.  H.  10,  holding  that  the  fact  that 
a  city  has  granted  permission  to  an  in- 
dividual to  obstruct  a  street  is  not  a 
waiver  of  his  liability  to  the  city  for  dam- 
ages it  has  been  compelled  to  pay  for  in- 
juries caused  by  such  obstruction.  In  an 
action  against  a  town  for  injuries,  the 
question  whether  the  town  can  recover 
from  the  owner  of  the  adjoining  premises 
is  not  materiaL  Purple  v.  Greenfield,  138 
Mass.  1. 

LlABIUTY  FOR  ACT  OF  AGENT  OK  SER- 
VANT. Harlow  v.  Humiston,  6  Cow,  (N. 
Y.)  189  (1826);  Samyn  v.  McCloskey,  2 
Ohio  St.  536  (1853). 

Liability  as  between  owner  and 
TENANT.  Durant  v.  Palmer,  5  Dutch.  (N. 
J.)  544  (1862);  Shipley  v.  Fifty  Associates, 
:06  Mass.  194  (1870);  Milford  r.  Hol- 
brook,  9  AUen  (Mass.),  17;  Lowell  v. 
Spaulding,  4  Cush.  (Mass.)  277  (1849); 
LoweU  V.  Short,  lb.  275;  Kirby  v.  Boyl- 
ston  Market  Assoc.,  14  Gray  (Mass.),  249 
(1859);  Stephani  v.  Brown,  40  IlL  428 
(1866);  Chicago  r.  O'Biennan,  65  111. 
160;  Cheetbam  r.  Hampson,  4  D.  &E.  T.  R. 


318;  Fisher  v.  Thirkell,  21  Mich.  1  (1870); 
Irvine  v.  "Wood  (coal-hole  in  sidewalk),  51 
N.  Y.  224  (1872) ;  s.  c.  10  Am.  Rep.  603; 
Jennings  r.  Van  Schaick,  108  N.  Y.  530 
(coal-hole  in  sidewalk).  While  it  is  clear 
that  one  who  would  be  liable  over  to  the 
city  if  it  is  compelled  to  pay  damages  for 
an  injury  caused  by  a  defect  in  a  side- 
walk which  he  is  bound  to  repair,  could 
not  maintain  an  action  against  the  city 
for  an  injury  to  himself  by  such  defect ; 
yet  this  rule  cannot  be  extended  to  a 
plaintiff  who  was  lessee  of  two  rooms  in  the 
house  and  had  no  right  in  or  control  over 
the  coal-cellar,  a  defect  in  the  covering  of 
which  caused  the  injury,  and  who  was  not 
under  any  duty  or  obligation  to  repair  the 
sidewalk,  nor  liable  to  any  one  for  an 
injury  caused  by  a  defect  in  it  Burt  r. 
Boston,  122  Mass.  223  (1877),  citing 
Kirby  v.  Boykton  Market  Assoc.,  14  Gray, 
249 ;  Shipley  r.  Fifty  Associates,  106 
Mass.  194;  Leonard  v.  Storer,  115  Mass. 
86;  Larue  v.  Farren  Hotel  Co.,  116  Mass. 
67;  Bartlett  v.  Boston  Gasl.  Co.,  117  Mass. 
533,  distinguished.  Supra,  sec.  1006,  note. 
To  the  general  rule  as  to  the  non -liability 
of  landlord,  the  authorities,  says  the  Su- 
preme Court  of  Illinois,  recognize  these 
exceptions  :  1.  Where  the  landlord  has,  by 
an  express  agreement  between  the  tenant 
and  himself,  agreed  to  keep  the  premises 
in  repair,  so  that  in  case  of  a  recovery 
against  the  tenant,  he  would  have  his 
remedy  over,  then,  to  avoid  circuity  of 
action,  the  party  injured  by  the  defect  and 
want  of  repair  may  have  his  action  in  the 
first  instance  against  the  landlord;  but 
such  express  agreement  must  be  distinctly 
proved.  See  Lowell  v.  Spaulding  ;  Fisher 
r.  Thirkell;  Cheetbam  v.  Hampson,  supra. 
2.  Where  the  premises  are  let  with  a  nui- 
sance upon  them,  by  means  of  which  the 
injury  complained  of   is  received.       See 
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against  the  municipality,  this  is  no  bar  to  an  action  by  him  against 
the  author  of  the  nuisance.-^ 

§  1035.  Action  over. —  If  a  municipal  corporation  he  held  liable 
for  damages  sustained  in  consequence  of  the  unsafe  condition  of  the 
sidewalks  or  streets,  it  has  a  remedy  over  against  the  person  hy  whose 
wrongful  act  or  conduct  the  sidewalk  or  street  was  rendered  unsafe, 
unless  the  corporation  was  itself  a  wrong-doer,  as  between  itself  and 
the  author  of  the  nuisance ;  ^  and  if  the  latter  had  notice  of  the  pen- 


Stephani  v.  Brown,  siipra,  and  Gridley  v. 
Bloomington,  68  111.  47  (1873).  Owner 
held  liable  for  unsafe  "awning  "  whicli  he 
allowed  or  suffered  the  tenant  to  put  up. 
Jessen  v.  Sweigert,  66  Cal.  182;  supra, 
sec.  1013. 

Liability  for  a  dangerous  and  unguarded 
excavation  near  a  frequented  sidewalk  or 
street.  Ante,  sees.  1024,  note  ;  1033,  note. 
Norwich  v.  Breed,  30  Conn.  535  (1862). 
Compare  Howland  v.  Vincent,  10  Met. 
(Mass. )  371 ;  Hardcastle  v.  So.  Yorkshire  R. 
R.  Co.,  4  H.  &  N.  67  ;  Hounsel  v.  Smyth, 
7  Com.  B.  (n.  s.)  729  ;  Victory  v.  Baker, 
67  N.  Y.  366  ;  Beck  v.  Carter,  68  N.  Y. 
283  ;  Bunch  v.  Edenton,  90  N.  C.  431  ; 
Halpin  v.  Kansas  City,  76  Mo.  335  ;  Hawes 
I'.  Fox  Lake,  33  Wis.  438  ;  Drew  v.  Sutton, 
55  Vt.  586  ;  Kelly  v.  Columbus,  41 
Ohio,  263  ;  Scranton  v.  Hills,  102  Pa.  St. 
378.  Shearm.  &  Red.  Neg.  (4th  ed.) 
sec.  715,  and  cases.  Manderschid  v.  Du- 
buque, 29  Iowa,  73  (1870);  Ottumwa  v. 
Parks,  43  Iowa,  119  (1876);  ante,  sec. 
986  ;  Haughey  v.  Hart,  62  Iowa,  96 ; 
Parker  v.  Macon  (unsafe  wall),  39  Ga.  725 
(1869);  Howe  v.  New  Orleans  (unsafe 
wall),  12  La.  An.  481;  RoAvell  v.  Williams, 
29  Iowa,  210;  Shearm.  &  Red.  Neg.  (4th 
ed.)  sees.  285,  347.  No  liability  against 
the  owner  for  maintaining  an  area-cover  in 
a  highway  where  this  existed  at  the  time 
of  the  dedication  of  the  highway  to  the 
public.  Fisher  v.  Prowse,  110  Eng.  Com. 
L.  (2  B.  &  S. )  770,  and  cases  reviewed  by 
Blackburn,  J.  See  Beach  v.  Frankenber- 
ger,  4  W.  Va.  712;  ante,  sees.  1003  et  scq., 
and  notes. 

Municipal  liability  for  personal  injuries 
caused  by  falling  into  trench  near  public 
building.  Larrabeev.  Peabody,  128  Mass. 
661  (1880),  s.  c.  22  Alb.  Law  Jour.  83 ; 


Daily  v.  Worcester,  131  Mass.  452  ; 
Barnes  v.  Chicopee,  138  Mass.  367.  Mu- 
nicipal liability  for  defects  in  public  places. 
Clark  t'.  Waltham,  128  Mass.  567  (1880); 
Lincoln  v.  Boston,  20  N.  E.  Rep.  (Mass.) 
329.  No  municipal  liability  for  the  un- 
safe condition  of  a  private  way  used  by  tJie 
public.  Goodwin  v.  Des  Moines,  55  Iowa, 
671  (1880);  s.  c.  23  Alb.  L.  J.  76,  distin- 
guished from  Burnhani  v.  Boston,  10 
Allen,  290  ;  Covington  v.  Bryant,  7  Bush, 
248  ;  Oliver  v.  Worcester,  102  Mass.  489  ; 
and  Young  v.  Harvey,  16  Ind.  314.  A 
provision  in  a  charter  exempting  a  city 
from  liability  for  injuries  caused  by  defec- 
tive streets,  until  all  legal  remedies  have 
been  exhausted  against  the  person  causing 
the  defect,  is  strictly  con.strued.  Ray- 
mond V.  Sheboygan,  70  Wis.  318  ;  Hines 
V.  Fond  du  Lac,  71  Wis.  74  ;  Henker  v. 
Fond  du  Lac,  71  Wis.  616  ;  McFarlane  v. 
Milwaukee,  51  Wis.  691.  It  does  not, 
however,  apply  to  cases  where  the  city 
itself  is  at  fault.  Papworth  v.  Milwau- 
kee, 64  Wis.  389. 

1  Severin  v.  Eddy,  52  111.  189  (1869). 

2  Chicago  V.  Robbins,  4  Wall.  657 
(186G);  s.  c.  2  Black,  418;  Portlands. 
Richardson,  54  Me.  46  (1866),  and  cases 
cited  ;  Milford  v.  Holbrook,  9  Allen 
(Mass.),  17  ;  Brooklyn  v.  B.  City  R.  R. 
Co.,  47  N.  Y.  475  (1872);  Brookville  v. 
Arthurs  (Pa.),  18  Atl.  Rep.  1076  (1890)  ; 
s.  c.  1  Chicago  Law  Journ.  (n.  s.)  Ill  ; 
Rochester  v.  Montgomery,  72  N.  Y.  65  j 
Gridley  v.  Bloomington,  68  111.  47  ;  Dist. 
of  Columbia  v.  Bait.  &  Pot.  R.  R.  Co.,  1 
Mackey,  314;  Catterlin  v.  Frankfort,  79 
Ind.  547  ;  Elkhart  v.  Wickwire,  87  Ind. 
77  ;  McNaughton  v.  Elkhart,  85  Ind.  384; 
Taylor  v.  Lake  Shore  &  M.  S.  R.  R.  Co., 
45  Mich.   74   (special  provision  in  city 
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dency  of  the  action  against  the  municipality,  and  could  have  de- 
fended it,  he  has  been  held  to  be  concluded  as  to  the  existence  of 
the  defect  or  nuisance  in  the  street,  and  as  to  the  liability  of  the 
corporation  to  the  plaintiff  in  consequence  thereof,  and  as  to  the 
amount  of  damage  or  injury  it  occasioned.^  But  although  duly 
notified,  he  is  not,  says  the  Supreme  Court  of  the  United  States, 
"  estopped  from  showing  that  he  was  under  no  obligation  to  keep 
the  street  in  a  safe  condition,  and  that  it  was  not  through  his  fault 
that  the  accident  happened."  * 


charter).  Action  over.  Shearm.  &  Red. 
Neg.  (4th.  ed.)  sec.  301  ;  2  Tbomps.  Neg. 
789 ;  infra,  sec.  1037. 

1  Boston  V.  Worthington,  10  Gray,  496 
(1859);  Milfordr.  Holbrook,  9  Allen,  17; 
Portland  v.  Richardson,  54  Me.  46  1866); 
Veazie  r.  Penobscot  R.  R.  Co.,  49  Me. 
119;  Troy  r.  Troy  &  L.  R.  R.  Co.,  49 
N.  Y.  657  (1872);  Brooklyn  v.  B.  City 
R.  R.  Co.,  47  N.  Y.  475,  and  cases  cited. 
lb.  431. 

The  city  may  recover  against  the  au- 
thor of  the  defect,  who,  being  notified, 
neglected  to  defend,  not  only  the  amount 
of  the  judgment  recovered  against  it,  but 
also  reasonable  expenses  in  defending  that 
action,  including  counsel  fees.  West- 
field  r.  Mayo,  122  Mass.  100  (1877);  s.  c. 
22  Am.  Rep.  292,  where  the  subject  is 
instructively  considered  by  Lord,  J.  A 
notice  from  the  town  to  the  defendant, 
stating  that  an  action  had  been  begun 
against  it  by  the  party  injured,  the  site  of 
the  injury,  the  court  in  which  the  action 
was  brought,  and  calling  upon  the  de- 
fendant to  defend  the  action,  is  sufficiently 
full  and  precise.  "West  field  v.  Mayo,  122 
Ma-ss.  100  (1877);    Milford  v.  Holbrook, 

9  Allen,    17 ;    Boston   v.    Worthington, 

10  Gray,  496.  As  a  general  rule,  when 
a  party  is  called  upon  to  defend  a  suit 
founded  upon  a  wrong  for  which  he 
is  held  responsible  in  law  without  mal- 
fea.«iance  on  his  part,  but  because  of  the 
wrongful  act  of  another,  against  whom  he 
has  a  remedy  over,  if  he  has  notified  the 
other  to  appear  and  defend  the  suit,  coun- 
sel fees  are  the  natural  and  necessary  con- 
sequence of  the  wrongful  act  of  the  other, 
and  may  be  recovered  as  part  of  the  dam- 
ages. West  field  r.  ilayo,  supra;  Reggio 
V.  Braggiotti,  7  Cush.  (Mass.)  166  ;  Baxen- 


dale  V.  London,  C.  k  D.  Ry.  Co.,  L.  R. 
10  Ex.  C.  35  ;  Fisher  r.  Val  de  Travers 
Asphalte  Co.,  L.  R.  1  C.  P.  Div.  511, 
distinguished.  See  Lowell  v.  Boston  &  L. 
R.  R.  Coq).,  23  Pick.  24,  holding  that  the 
municipal  corporation  is  not  in  pari  delicto 
with  the  party  by  whose  direct  act  the 
defect  exists,  s.  P.  Brookville  r.  Arthurs 
(Pa.),  18  Atl.  Rep.  1076  (1890);  s.  c.  1 
Chicago  Law  Joum.  (n.  s.)  111.  If  the 
injured  party  shall  first  recover  from  the 
city,  the  person  causing  the  injury  appear- 
ing in  the  action  and  defending,  the  meas- 
ure of  damages  in  an  action  against  him 
b}'  the  city  is  the  amount  of  the  judgment, 
interest,  and  taxable  costs.  L'^nless  an 
appeal  from  the  judgment  shall  have  been 
taken  by  the  city  at  his  instance,  he  is 
not  liable  for  the  costs  thereof.  Ottumwa 
r.  Parks,  43  Iowa,  119  (1876). 

«  Chicago  p.  Robbins,  2  Black  (F.  S.), 
418  (1862),  per  Bams,  J.;  s.  c.  4  Wall, 
657  (1866),  in  both  of  which  it  is  held 
that  it  is  not  necessary  that  the  notice  should 
have  been  express  or  formal.  Catterlin  r. 
Frankfort,  79  Ind.  547;  Keokuk  v.  K. 
Indep.  Sch.  Dist.,  53  Iowa,  352.  Effect 
of  record  in  former  action.  King  v.  Chase, 
15  N.  H.  1 ;  Littleton  r.  Richardson,  34 
N.  H.  179,  187  (1856),  and  cases  cited, 
where  the  subject  is  fully  examined.  Bos- 
ton V.  Worthington,  10  Gray  (Mass.),  496; 
Brooklyn  v.  B.  City  R.  R."Co.,  47  N.  Y. 
475  (1872);  Westchester  r.  Apple,  35  Pa. 
St.  234  ;  Portland  v.  Richardson,  54  Me. 
46  (1866);  Troy  v.  Troy  &  L.  R.  R.  Co., 
supra.  If  defendant  is  not  estopped  by 
the  record  of  the  former  suit,  it  must  be 
shown  that  the  municipality  was  legally 
liable  for  the  injury  for  which  a  recovery 
was  had  against  it.  Cases  supra  ;  Shearm. 
&  Red.  Neg.  (4th  ed.)  sec.  301. 
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§  1036.  Same  subject.  —  It  has  been  held  that,  where  an  injury 
has  resulted  from  a  defect  in  the  sidewalk,  negligently  permitted  by 
the  city  to  continue,  and  for  which  the  city  is  compelled  to  pay, 
there  is  no  recourse  over  in  favor  of  the  city  against  the  ovmer  of  the 
lot  in  front  of  which  the  defect  existed,  and  no  liability  on  the  part 
of  such  owner  to  the  party  injured,  arising  from  the  mere  fact  of 
ownership.  Before  the  lot-holder  can  be  held  responsible,  there 
must  appear  some  neglect  of  a  legal  duty  on  his  part,  or  he  must 
have  trespassed  upon  the  sidewalk  by  obstruction  upon  the  surface, 
made  excavation  beneath,  or  done  some  act  rendering  the  same 
unsafe,  and  such  negligence,  obstruction,  excavation,  or  act  must 
have  caused  the  injury.^ 

§  1037.  Where  Street  is  rendered  defective  by  the  Act  of  a 
Railroad  Company ;  Action  over.  —  Towns  and  cities  in  the  New 
England  States  are  obliged,  as  we  have  seen,  by  statute,  to  keep 
their  highways  and  streets  in  repair  ;2  and  railroad  companies  in 
the  same  States  have  frequently  been  authorized  by  law  to  construct 
their  roads  over  public  highways  and  streets,  the  effect  of  which  may 
be  to  cause  the  latter  to  be  out  of  repair.  Under  these  circum- 
stances the  question  arises,  If  a  person  suffers  damage  by  reason  of 
a  defective  highway  or  street,  thus  occasioned,  who  is  responsible,  — 
the  railroad  company  which  caused  the  defect,  or  the  town  or  city 
which  is  charged  with  the  general  duty  of  maintaining  and  keeping 
in  repair  the  public  ways  ?  The  course  of  decision  is  to  hold  the 
town  or  city  primarily  responsible  to  the  person  sustaining  the 
injury,  thus  compelling  it,  when  held  liable,  to  seek  indemnity  from 
the  railroad  company.^     In  such  a  case  the  railroad  company  is 

^  Jansen    v.    Atchison,    16    Kan.    358  holds  good  in  some  other  States.     Camp- 

(1876).     The  text  states  with  slight  alter-  bell  v.  Stillwater,  32  Minn.  308;  Steuben- 

ations  the  point  decided  in  the  language  ville  v.  McGill,  41  Ohio  St.  235  ;  Aston  v. 

of  the  head-note  prepared  by  the  judges.  McClure,  102  Pa.  St.  322.    State  v.  Gor- 

Ante,  sees.  1027,  note,  1033,  note.  ham,  37  Me.  451,  holds  the  .same  doctrine 

2  Atite,  sees.  1000-1017.  as  to  bridges.     See  further  on  this  subject, 

'  Phillips  V.  Veazie,  40  Me.  96  (1855);  ante,  sees.  707,  708,  and  note  ;  also,  sec. 

Wellcome  v.  Leeds,  51  Me.  313  ;  Currier  933,   note  ;    Kittredge   v.  Milwaukee,   26 

V.    Lowell,    16    Pick.    170   (1834),    cited  Wis.  46.     As  to  liability  for  defects  a<  <Ae 

infri ;  Elliott  v.  Concord,   27  N.  H.  204  cro^sinq.     Davis  v.  Leominster,   1  Allen 

(1853);  Winship  v.   Enfield,    42   N.    H.  (Mass.),  182;  supra,  sec.  996,  note. 
197;  Batty  t).  Duxbury,  24  Vt.  155(1852);  The  traveller  may,  of  course,  elect  to 

Willard  r.  Newbury,  22  Vt.  458  (1850);  proceed  at  once  against  the  railroad  com» 

Barber  v.  Es.sex,   27  Vt.  62  ;  Roxbury  v.  pany  if  he  chooses.     Lowell  v.  Boston  & 

Boston  &  P.  R.  R.  Corp.,  6  Cush.  (Mass.)  L.  R.  R.  Corp.,  23  Pick.  24,  31 ;  Elliott  v. 

430  ;  Redfield  on  Railways,  391  ;  People  Concord,  27  N.  H.  204  (1853),  construing 

V.  Brooklyn,  65  N.  Y.  349  (1876) ;  Sides  statute.     See,  also,  Willard  v.  Newbury, 

V.  Portsmouth,  59  N.  H.  24.     The  rule  22  Vt.   458 ;  Batty  v.  Duxbury,   24  Vt. 
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liable  to  fJie  town  or  citj  for  its  neglect,  or  that  of  its  workmen, 
and  for  the  neglect  of  the  workmen  of  a  contractor  who  had  agreed 
to  construct  the  railroad  for  a  stipulated  sum-  But  the  town  or  city 
can  onlj  recover  of  the  railroad  company  single  damages,  although  it 
had  to  pay  double  damages;  nor  can  it  recover  ftt)m  the  railroad 
company  the  costs  and  expenses  of  the  action  brought  by  the  traveUer 
against  it,  unless  the  action  was  defended  at  the  request  of  the  rail- 
road company,  or  for  its  benefit^ 


155.  The  primaiy  dat^  is  in  tlie  dtj, 
altboog^  as  betwwm  it  and  a  stre^  rail- 
way company  the  latter  is  bound  to  repair. 
Watson  V.  Tripp,  II  B.  L  98  (1874);  &  a 
83  Am.  Bep.  420,  foDoving  cases  abore 
cited,  and  distinguishing  npon  the  statutes 
applicahle.  Sawyer  v.  Xorthfield,  7  Cosh. 
490;  White  «.  Qoiney,  97  Mass.  430. 
See  Mupra,  see.  1027.  MamdatmMS  held  to 
lie  to  compel  railroad  company  to  lerel 
and  grade  the  street  so  as  to  render  the 
nse  therec^at  die  railroad  eroesing  safe  and 
conrenient  for  the  pabli&  Indianapolis  & 
C.  E.  B.  Co.  *.  State,  37  Ind.  489.  Ante, 
sec.  836.  In  the  same  State  a  raflimd  com- 
pany  vas  held  liable  in  damages  for  injoiy 
occasioned  by  reaaim  of  the  eoiutnutiom  of 
a  Toiatd  raUroad-tradt  alam§  a  ttreet  of  a 
attft  ikerebg  eamsimg  tke  water  from  rams 
arndfreAda  toJUno  tqmt  adjaead  rod  e»- 
tate,  and  also  for  injury  occasioned  by 
reaaoo  of  the  constmctitm  of  an  embank- 
ment on  a  street  approaching  a  street  cnn»- 
ingof  said  trsd^  in  firont  <rf' a  lot  in  a  d^ 
oocn|Hed  by  a  direOing-hodse,  thereby  ren- 
dering the  approach  to  the  lot  in  front  on 
sacb  street  impossible  for  cania^s,  wagons, 
and  rehieles,  and  inctrnvenient  for  foot 
passengers.  Indianapidls,  B.  &  W.  By.  Coi 
V.  Smith,  52  Ind.  428  (1876).  See  chapter 
on  Street^  cmtej  as  to  the  ri^ts  and  liabil- 
ities <^  raihimy  companies  in  sach  casesL 
These  depend  npon  tiie  extent  of  legisla- 
tire  authority  conferred  npon  the  com- 
panies, the  extent  to  which  it  may  be 
eonstitotionally  confored,  and  whether 
the  Talid  statntiny  anthority  has  been 
properly  porsoed.     See^ni;  sec  1050. 

In  Maaaadaaetts  a  town  is  not  respon- 
sible for  injnries  sustained  by  a  traveller 
on  a  highway  1^  the  nauumg  of  tke  earn 
of  a  railroad  company  aerots  tke  kigkwajf. 
Vinal  V.  Dorchester,  7  Gray,  421  (1856). 
The  case  of  Currier  v.  Lowell,  16  Pick. 


170,  carries  the  lialnlity  of  towns  to  its 
extreme  limits.  /&,  per  Skawo,  C.  J. 
JSar  by  reason  of  a  tdegnqik,  poll  erected 
by  anthority  of  tiie  law  within  the  limits 
of  the  highway.  Toung  «.  Tarmootii, 
9  Gr^  (Mass.),  386  (1857);  mUe,  sec. 
698. 

I  Lowell  r.  Boston  &  L.  B.  B.  Co.,  23 
Pidc.  24  (1839),  growing  out  of  Currier  v. 
Lowdl,  16  Pick.  170  (1839) ;  s.  P.  Lowell 
V.  Short,  4  Cosh.  (Mass.)  275  (1849) ;  Same 
V.  Spanldiog,  Ji.  277;  Willard  v.  Newbury, 
22  YL  458.  See  (m  this  subject,  Bex  «. 
St.  George  Plar.,  3  Camph.  222  (1812) ; 
Bex  V.  LiTcxpod,3  Eas^  86  (1802);  Little- 
ton V.  Bichardaon,  34  N.  H.  179  (1S56). 
Bemedt/  aotr  against  anthor  of  nuisance. 
Ante,  aees.  1032-1036. 

In  a  ease  against  the  city  of  SL  Louis 
it  appeared  that  by  the  charter  the  city  had 
exdusive  control  orer  its  own  sewers^  and 
it  was  also  authorized  to  allow  or  refuse 
to  allow  railway  companies  to  construct 
their  roads  alcmg  the  streets.  The  city 
gave  its  assent  to  tiie  constmetion  of  an 
underground  railroad  in  one  of  its  streets, 
resenring  the  ri^t  to  supervise  the  re- 
moTal  and  reconstruction  of  any  sewer 
that  mi^t  become  necessary.  It  became 
necessary  in  the  ptogieas  of  the  work  to 
remoTe  and  reconstruct  a  sewer.  By 
reasm  oi  the  nej^igence  of  the  railway 
company's  amtnctor  in  rebuilding  the 
sewer,  the  foundation  of  the  plaintiff's 
house  fronting  on  the  street  g»Te  way. 
The  dty  was  held  liable  for  the  injury, 
and  it  was  no  defence  that  its  officers  had 
£uled  to  exexdae  supervisifm  and  rontrol 
over  the  work.  It  was  nc^ect  of  duty  not 
to  hare  done  so.  link  v.  St.  Louis,  71 
Mo.  52 ;  s.  c  23  Alk  K  J.  77.  General 
doctrine  as  to  the  primary  liability  of  the 
dty  as  respects  tiie  pnbiie.  St^ra,  sec. 
1027. 
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Civil  Liability  in  respect  of  Surface-  Water,  Drains,  and  Sewers. 

§  1038  (797).  Overflow  of  Water  on  Private  Property  ;  Distinc- 
tion between  Natural  Stream's  and  Surface  Water.  —  In  this  connec- 
tion may  be  considered  the  liability  of  municipal  corporations  for 
injuries  to  private  property  in  consequence  of  being  overflovjed  with 
water  caused  by  improvements  made  or  work  done  upon  the  streets, 
under  their  authority.  And  here  it  is  important  to  distinguish  be- 
tween Tiatural  streams  flowing  in  channels  between  defined  and 
actual  banks,  and  surface  water,  caused  by  rain  or  melting  snow ; 
for  the  law  relating  to  them  is  essentially  different,  and  the  powers 
of  the  municipality  much  greater  with  respect  to  the  latter  than  the 
former.!     Assuming  the  stream  to  be  of  the  former  character,  and 


Where  a  city  council  gave  a  railroad 
company  the  right  to  construct  its  track 
along  a  public  street,  and  the  company, 
under  the  right  so  conferred,  made  exca- 
vations  along  such  street,  so  that  the 
plaintiffs  were  deprived  of  convenient 
access  to  and  from  the  street  and  their 
lots,  and  the  lots  and  tenements  thereon 
were  subject  to  injury  by  the  caving  and 
falling  of  the  street  and  lots,  it  was  held 
by  the  Supreme  Court  of  Illinois  (as  to 
the  line  of  decision  therein  in  such  cases 
see  infra,  sec.  1041,  note)  that  the  city 
was  liable  to  the  plaintiffs,  in  an  action  on 
the  case,  for  the  injury  caused  by  such 
excavations.  Breesc,  J.,  says,  "The  case 
of  Moses  V.  Pittsburgh,  Ft.  W.  &  C.  R.  R. 
Co.,  21  111.  516,  and  that  of  Murphy  v. 
Chicago,  29  111.  279,  were  decided  long  an- 
terior to  the  adoption  of  the  present  Con- 
stitution, and  are  essentially  modified  by 
Nevins  v.  Peoria,  41  111.  502,  and  also  by 
Indianapolis,  B.  &  W.  Ry.  Co.  v.  Hartley, 
67  111.  439.  We  are,  as  time  advances,  the 
more  convinced  of  the  justice  of  the  views 
announced  by  this  court,  — that,  in  the  ex- 
ercise of  power  conferred  upon  a  nmnicipal 
authority,  private  rights  must  be  regarded; 
that  individual  property  is  not  at  the 
mercy  of  municipal  power."  Pekin  v. 
Brereton,  67  111.  477  (1873).  See,  also, 
Stack  V.  East  St.  Louis,  85  111.  377  (1877), 
and  Cumberland  v.  Willison,  50  Md.  138. 
Ante,  sec.  990  ct  scq. 

1  3  Kent  Com.  439,  440;  2  Washb.  Real 
Prop.  64,  pi.  40;  1  West.  Jur.  12,  Article 
ou  "  Surface  Waters."     See  Rose  v.  St. 


Charles,  49  Mo.  509  (1872),  as  to  "liv- 
ing" and  "permanent"  stream.  Imler  v. 
Springfield,  55  Mo.  119,  127  (1874);  Barns 
V.  Hannibal,  71  Mo.  449  ;  Flagg  v.  Wor- 
cester, 13  Gray,  601,  607  (1859),  and  cases 
there  cited  by  Merrick,  J.  ;  Goodale  ». 
Tuttle,  29  N.  Y.  459  (1864);  Gould  ». 
Booth,  66  N.  Y.  62  (1876),  noted  infra, 
sec.  1041,  note  ;  Kellogg  v.  Thompson,  66 
N.  Y.  88  (1876)  ;  Vanderweile  v.  Taylor, 
65  N.  Y.  341  (1875).  Text  approved. 
Helena  v.  Thompson,  29  Ark.  569,  574 
(1874),  hy  English,  C.J.  "The  rule  is 
different  as  to  .surface-water."  Little 
Rock  V.  Willis,  27  Ark.  572  ;  Macomber 
V.  Godfrey  (water-course  what?),  108 
Mass.  219  (1871);  s.  c.  11  Am.  Rep.  349  ; 
Briscoe  v.  Drought,  11  Ir.  C.  L.  R.  250  ; 
Wood  V.  Ward,  3  Exch.  (W.  H.  &  G.) 
748  ;  Hoyt  v.  Hudson,  27  Wis.  656  ;  s.  o. 
9  Am.  Rep.  473.  Van  Pelt  v.  Davenport, 
42  Iowa,  308  (1875)  ;  s.  c.  20  Am.  Rep. 
622,  appears,  although  the  facts  are  not 
very  fully  reported,  to  have  been  a  case 
where  surface-water  was  set  hack  on  the 
plaintifTs  premises  (below  the  level  of  the 
street)  in  consequence  of  the  insufficient 
size  of  the  culvert  constructed  across  & 
ravine  by  the  city  in  the  course  of  extend- 
ing its  streets,  and  constructed  for  the  ptir- 
pose  of  conducting  away  the  surface- 
water.  Before  the  cnlvert  was  made  the 
surface-water  flowed  along  the  ravine 
without  injury  to  the  plaintiff.  In  heavy 
showers  the  culvert  was  too  .small  to  carry 
off  all  the  water  rapidly  enough  to  pre- 
vent its  flowing  back  on  the  property  of 
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that  the  municipality  is  without  any  valid  legislative  powers  chan- 
ging what  would  otherwise  be  the  legal  rights  of  the  parties,  its  au- 
thorities under  the  general  power  to  grade  and  improve  streets,  or 
construct  public  improvements  beneficial  to  it,  cannot  deprive  others 
of  their  legal  rights  in  respect  of  the  water-course,  or  injure  the 
property  of  others  by  badly  constructed  and  insufficient  culverts  or 
passageways  obstructing  the  free  flow  of  the  water,  without  being 
liable  therefor.^ 


the  plaintiff.  The  conrt  held,  as  we 
understand  the  opinion,  that  the  city  was 
bound  to  use  reasonable  care,  judgment, 
and  skill  in  determining  the  size  of  the 
culvert  (the  point  in  controversy  in  the 
case),  otherwise  it  would  be  liable  ;  and  it 
further  held  that  it  had  discharged  its 
whole  duty,  so  as  to  relieve  it  from  lia- 
bility, if  it  had  committed  the  matter  of 
the  size  to  a  comj^tent  civil  engineer, 
who  drafted  plans  providing  for  a  culvert 
which,  in  his  judgment,  would  be  large 
enough,  but  in  which  it  afterwards  ap- 
peared he  was  mistaken.  See  also,  Hoehl 
V.  Muscatine,  57  Iowa,  444  ;  post,  sees. 
1046-1051  a. 

I  Ban-on  v.  Baltimore,  2  Am.  Jur.  203, 
approved  in  Stetson  v.  Faxon,  19  Pick. 
147,  158  (18-37)  ;  and  see,  also,  Thayer  v. 
Boston,  76.  510  ;  Gardner  v.  Newburgh 
(diverting  water-course),  2  Johns.  (N".  Y.) 
Ch.  162  (1816)  ;  Kellogg  v.  Thompson 
(diverting  water-course  from  highway), 
66  N.  Y.  88  (1876)  ;  Phinizy  v.  Augusta 
Council,  47  Ga.  260  (1872).  See  Indian- 
ajwlis  V.  Lawyer,  38  Ind.  348  (1871)  ; 
Rice  V.  Evansville,  108  Ind.  7  ;  Crawfords- 
ville  V.  Bond,  96  Ind.  236  ;  Kemper  v. 
Ix)uisville,  14  Bush,  87  ;  Bams  v.  Hanni- 
bal, 71  Mo.  449  ;  Pye  v.  Mankato,  36 
Miim.  373  ;  ilorse  v.  Worcester  (bill  in 
equity  by  property  owner  against  munici- 
pality ,  139  Mass.  389  (1885);  Stanchfield 
V.  Newton,  142  Mass.  110  (1886).  A  city 
owning  the  bed  of  a  river  and  having  the 
right  to  divert  and  sell  water  to  its  citi- 
zens held  not  liable  for  damages  to  private 
property  caused  by  a  sudlen  and  unex- 
pected overflow.  Moore  v.  Los  Angeles, 
72  Cal.  287  ;  ante,  sec.  146,  note  ;  supra, 
sec.  986  ;  Shearm.  &  Red.  Neg.  (4th 
ed.)  sec.  274. 

Insufficient  or  defectpte  wateb- 
•WATs  OR  CULVERTS.     Haynes  v.  Burling- 


ton, 38  Vt.  350  (1865) ;  Helena  r.  Thomp- 
son, 29  Ark.  569  (1874);  Groton  v.  Haines, 
36  N.  H.  388 ;  Oilman  v.  Laconia,  55 
N.  H.  130(1875);  s.  c.  20  Am.  Rep.  175; 
Aurora  v.  Love,  93  111.  521 ;  Wheeler  v. 
Worcester,  10  Allen,  591  (1865),  where 
Colt,  J.,  states  carefully  some  of  the  duties 
of  a  municipal  corporation  in  bridging  a 
water-course.  Stack  v.  East  St.  Louis,  85 
111.  377  (1877);  Mootry  v.  Danbury,  45 
Conn.  550  ;  Parker  v.  Lowell,  11  Gray, 
353  (1858)  ;  Perry  r.  Worcester  (action  of 
tort  for  back-water),  6  Gray,  544  (1856) ; 
Sprague  v.  Worcester,  13  Gray,  193  (1859) 
(same  bridge  as  in  case  last  cited);  Law- 
rence r.  Fairhaven,  5  Gray,  110  ;  Talbot  v. 
Whipple,  7  Gray,  122  ;  Rochester  W. 
Lead  Co.  v.  Rochester  (poorly  constructed 
culvert),  3  N.  Y.  463  (1850),  explained  by 
Denio,  C.  J.,  in  Mills  r.  Brooklyn  (in- 
adequate sewer),  32  N.  Y.  489  (1865)  ; 
s.  c.  5  Am.  L.  Reg.  (x.  s.)  33,  and  note ; 
distinguished  in  Seifert  v.  Brooklyn,  101 
N.  Y.  136  ;  post,  ."^ec.  1051,  note  ;  Gould 
r.  Booth,  66  N.  Y.  62  (1876)  ;  Smith  v. 
Ji'ew  York  (obstruction  in  sewer),  QQ  N.  Y. 
295  (1876);  Kobs  v.  Minneapolis,  22  Minn. 
159,  164  (1375);  Powft^r.  Council  Bluffs, 
50  Iowa,  197  ;  Ross  v.  Madison  (insufB- 
cient  culvert),  1  Ind.  281  (1848)  ;  s.  c.  3 
Ind.  236  (1851)  ;  Dayton  v.  Pease,  4  Ohio 
St.  80  (1854)  ;  Philadelphia  r.  Randolph, 
4  Watts  &  S.  (Pa.)  514  ;  Collins  v.  Phila- 
delphia, 93  Pa.  St.  272  ;  Rose  v.  St.  Charies 
(back-water),  supra.  Good  faith  and  hon- 
est exercise  of  judgment  are  no  defence 
in  an  action  caused  by  inadequate  artificial 
water-way.  Perry  v.  Worcester,  supra. 
Liability  does  not  extend  to  exfraordinamj 
freshets  (Sprague  v.  Worcester,  supra), 
except  such  as,  looking  at  the  history  of 
the  stream  in  this  respect,  may  be  "  rea- 
sonably expected  occasionally  to  occur." 
Per  Chancellor  WalvmrtK,  Xew  York  ». 
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§  1039  (798).    Liability   in    respect    of    Surface-water.    —   As    to 

surface-water,  quite  different  principles  apply.  This  the  law  very 
largely  regards  fas  Lord  Tenterden  in  an  analogous  case  phrased  it) 
as  a  common  enemy,  which  every  proprietor  may  fight  or  get  rid  of 
as  best  he  may.  The  reports  contain  many  instances  in  wliicli 
it  has  been  sought  to  make  municipal  corporations  liable  for  dam- 
ages caused,  in  various  ways,  by  surface-water  to  private  property. 
Eeference  will  first  be  made  to  cases  in  which  the  work  of  grading 
or  improving  the  streets  has  been  the  caiise  of  the  injury.  Where  the 
damage  has  resulted  solely  as  a  consequence  of  the  proper  execu- 
tion of  a  legal  power  by  the  corporation,  it  falls  within  the  princi- 
ples already  discussed,^  and  there  is  no  implied  liability  therefor. 


Bailey,  2  Denio  (N.  Y.),  433,  followed  by 
Madison  v.  Ross,  3  Ind.  236  (1851).  See, 
also.  Smith  v.  New  York,  66  N.  Y.  295 
(1876)  ;  Lynch  v.  New  York,  76  N.  Y. 
60  ;  Cumberland  v.  Willison,  50  Ind.  138  ; 
Johnston  v.  Dist.  of  Columbia,  118  U.  S. 
19.  Where  land  is  wrongfully  overflowed 
the  true  measure  of  damages  is  the  fair 
rental  value  of  the  ground  which  was  over- 
flowed, and  not  the  possible,  or  even  prob- 
able, profits  that  might  have  been  made 
had  the  land  not  been  overflowed.  Chicago 
V.  Huenerbein,  85  111.  594  ;  Loughran  v. 
Pes  Moines  (overflow  from  sewers),  72 
Iowa,  382.  Where  a  city  is  liable  for 
damages  resulting  from  its  having  adopted 
a  defective  plan  for  a  drain,  the  damages 
accrue  to  him  who  owned  the  property  at 
the  time  of  the  injury,  and  his  right 
thereto  is  not  affected  by  his  having  sold 
the  property,  after  having  instituted  a 
suit  for  damages.  Seymour  v.  Cummins, 
119  Ind.  148  (1889). 

1  Ante,  sees.  988-990;  post,  sees.  1040, 
1048  et  seq. ;  Wakefield  v.  Pawtucket,  12 
K.  I.  75  ;  Inman  v.  Tripp,  11  R.  I.  520, 
noticed  infra,  sec.  1041,  note  ;  Smith 
V.  Tripp,  13  R.  I.  152  ;  Gilfeather  v. 
Council  Bluff's,  69  Iowa,  310  ;  Bloom- 
ington  t;.  Brokaw,  77  111.  194  (1875).  The 
fact  that  a  city  authorized  the  construction 
of  a  railway  upon  a  street  will  not  render 
it  liable  for  damages  caused  by  surface- 
water  flowing  upon  private  premises  when 
the  embankment  which  turned  it  upon 
them  was  not  located  upon  the  street. 
Callahan  v.  Des  Moines,  63  Iowa,  705. 
Where  an  ordinance  required  abutting 
owners  *.o  construct  sidewalks,  curbs,  and 


gntters  at  their  own  expense,  and  accord- 
ing to  prescribed  plans,  one  who  con- 
structed a  gutter  of  cobblestones  instead 
of  flat  stones,  as  specified,  was  not  allowed 
to  recover  damages  from  the  city,  caused 
by  the  percolation  of  water  through  the 
gutter  as  laid  upon  his  property.  Watson 
V.  Kingston,  114  N.  Y.  88  (1889).  See 
as  to  surface-waters  generally  a  useful 
article  by  Mr.  J.  C.  Thomson,  23  Am. 
Law  Rev.  372  (1889),  where  the  authori- 
ties are  collected.  In  this  article  the 
writer  points  out  that  the  remark  of  Lord 
Tenterden  referred  to  in  the  text  was 
originally  made  in  Rex  v.  Comm'rs  of 
Sewers  of  Pagham,  8  B.  &  C.  355,  360, 
where  those  commissioners  had  erected 
certain  works  to  prevent  encroachment  by 
the  sea,  the  effect  of  which  was  to  force 
the  water  against  another  portion  of  the 
coast.  The  action  was  mandamus  to  com- 
pel the  commissioners  to  have  damages 
assessed,  or  to  erect  further  works.  Lord 
Tenterden  said  (lb.  p.  360):  "The  sea  is 
the  common  enemy  to  all  proprietors  on 
that  part  of  the  coast.  .  .  .  I  am  of  opin- 
ion that  the  only  safe  rule  to  lay  down  is 
that  each  land-owner  for  himself  may  erect 
such  defences  for  the  land  under  his  care 
as  the  necessity  of  the  case  requires,  leav- 
ing it  to  others,  in  like  manner,  to  protect 
themselves  against  the  common  enemy." 
Mr.  Thomson  thinks  that  the  expression 
does  not  apply  so  appropriately  to  surface- 
waters  as  in  the  case  before  Lord  Tenter- 
den, since  surface-waters  might  be  more 
fitly  denominated  a  common  nuisance.  A 
common  nuisance  is  very  much  like  a 
common  enemy,  and  the  phrase  "common 
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§  1040.  Same  subject.  —  Authority  to  establish  grades  for  streets, 
and  to  grade  them,  involves  the  right  to  make  changes  in  the 
surface  of  the  ground,  which  may  affect  injuriously  the  adjacent 
property  owners ;  but  where  the  power  is  not  exceeded,  there  is  no 
liability,  unless  created  by  special  constitutional  provision  ^  or  by 
statute  (and  then  only  in  the  mode  and  to  the  extent  provided), 
for  the  consequences  resulting  from  the  power  being  exercised  and 
properly  carried  into  execution.  On  the  one  hand,  the  owner  of 
the  property  may  take  such  measures  as  he  deems  expedient  to 
keep  surface-water  off  from  him,  or  turn  it  away  from  his  premises 
on  to  the  street ;  and,  on  the  other  hand,  the  municipal  authorities 
may  exercise  their  lawful  powers  in  respect  to  the  graduation,  im- 
provement, and  repair  of  streets,  without  being  impliedly  liable  for 
the  consequential  damages  caused  by  surface-water  to  adjacent 
property.^ 

§  1041  (799).  Same  subject.  Omission  to  provide  Drains.  —  It 
is  clear  that  there  is  no  liability  on  the  part  of  a  municipal  corpo- 
ration for  not  exercising  the  discretionary  or  legislative  powers  it  may 
possess  to  improve  streets,  and,  as  part  of  such  improvement,  to 
construct  gutters  or  provide  other  means  of  draining  for  surface-iraters, 
so  as  to  prevent  them  from  flowing  upon  the  adjoining  lots.^     And 

enemy  "  has  been   often   applied  by  the  of  another,  it  is  not  liable  for  conseqnen- 

courts  to  surface-waters.  tial  damages  by  surface-water  caused  by 

Ncgligeiice  is  the  ground  of  the  liability  grading  and  improving  streets,  although 

for  DEFECTIVE  SEWERS  where  a  liability  is  increased  quantities  of  surface-water  may 

Jield  to  exist.     Smith  v.  New  York,  66  N.  be  collected  thereon.    There  is  no  liability 

Y.  295    (1876);  Barton  ».   Syracuse,   36  in  such  case  unless  the  work  is  negligently 

N.  Y.  54;  McCarthy  i'.  Syracuse,  46  N.  Y.  performed.    Weis  r.  Madison,  75  Ind.  241. 

194  ;  Nims  r.  Troy,  59  N.  Y.  500  ;  Seifert  If  a  city  adopts  a  proper  plan  for  con- 

V.  Brooklyn,  101  N.  Y.  36,  explaining  pre-  structing  a  drain,  and  allows  the  contract 

vions  New  York  cases.      Post,  sec.  1051,  tor  to  use  his  own  methods  and  means  for 

note  ;  Thurston  v.  St.  Joseph,  51  Mo.  510  its  construction,  it  is  not  liable  for  dam- 

(1873)  ;  s.  c.   11   Am.   Eep.   463  ;  infra,  ages  resulting  from  his  negligence  ;   but 

sees.  1048-1051  a,  and  cases  cited.  where  the  plan  is  a  defective  one,  and  the 

1  Ante,  sees.  989  et  seq.  contractor  constructs  the  drain  according 

2  Text  approved.  Cairo  &  V.  R.  R.  to  the  plan,  the  city  is  liable  for  an  injury 
Co.  V.  Stevens,  73  Ind.  278  ;  Wilson  v.  resulting  from  its  negligence  in  devising 
New  York,  1  Denio,  595,  598  ;  Lynch  v.  the  plan.  Seymour  v.  Cummins,  119 
New  York,  76  N.  Y.  60  ;  Field  v.  West  Ind.  148.  See,  generally,  O'Brien  v.  St. 
Orange,  36  N.  J.  Eq.  118  ;  Foster  v.  St.  Paul,  25  Minn.  331,  distinguishing  Lee  ». 
Louis,  71  Mo.  157  ;  Stanchfield  v.  Newton,  Minneapolis,  22  Minn.  13,  Alden  r.  Minne- 
142  Mass.  110.  In  Davis  v.  Crawfords-  apolis,  24  Minn.  254,  and  RadcliflTs  Ex.  v. 
ville,  119  Ind.  1   (1888),  Elliott,  C.  J.,  Brooklyn,  4  N.  Y.  195. 

citing  the  prior  cases,  states  the  rule  in  '  LjTich  v.   New  York,   76  N.  Y.  60, 

Indiana  to  be  that  while  a  city  is  liable  approving  text;  Wilson  v.  New  York,   1 

in  damages  if  it  collects  water  in  an  arti-  Denio  (N.  Y.),    595  (1845),  cited  infra, 

ficial  channel  and  pours  it  upon  the  land  sees.   1043-1045  ;  Mills  v.    Brooklyn,  32 
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even  when  the  work  of  grading  the  streets  has  been  entered 
upon,  there  is  not  ordinarily,  if  ever,  any  liability  to  the  adjoining 
owner  arising  merely  from  the  non-action  of  the  corporation  in  not 
providing  means  for  keeping  surface-waters  from  property  situate 
below  the  established  grade  of  the  street.^  There  are,  indeed,  cases 
which  go  further,  and  assert  that  there  is  no  such  liability  where, 
in  making  improvements  upon  streets  or  elsewhere,  authorized  hy 
law,  surface-waters  are  purposely  turned  from  one's  own  land  to 
that  of  another,  —  from  the  street  directly  upon  the  adjacent  prop- 
erty owner.2 


K,  Y.  489  (1865);  the  above  cases  ex- 
plained and  distinguished,  Seifert  v.  Brook- 
lyn, 101  N.  Y.  36  ;  post,  sec.  1051,  note  ; 
Flagg  V.  Worcester,  13  Gray,  601  (1859)  ; 
Eoll  V.  Augusta,  34  Ga.  326  (1866) ;  Carr 
V.  Northern  Liberties,  35  Pa.  St.  324 
(1860) ;  Grant  v.  Erie,  69  Pa.  St.  420  ; 
Allentown  v.  Kramer,  73  Pa.  St.  406 ; 
Smith  V.  New  York,  66  N.  Y.  295  ;  Fair 
V.  Philadelphia,  88  Pa.  St.  309  ;  Mont- 
gomery Council  V.  Gilmer,  33  Ala.  116 
(1858)  ;  s.  c.  26  Ala.  665  ;  Atchison  v. 
Challiss,  9  Kan.  603,  overruling  Leaven- 
worth V.  Casey,  McCahon  (Kan.  Ter. ), 
124  ;  Bennett  v.  New  Orleans  (omission 
to  repair  draining  machine),  14  La.  An. 
120  (1859)  ;  supra,  see.  753  ;  Aurora  v, 
Pulfer,  56  111.  270  (1870)  ;  Schattner  v. 
Kansas  City,  53  Mo.  162  (1873)  ;  Spring- 
field V.  Spence,  40  Ohio  St.  665.  Hender- 
son V.  Minneapolis,  32  Minn.  319,  where  a 
change  of  grade  had  rendered  the  old 
drains  and  sewers  useless  to  carry  off  the 
water  from  plaintifTs  land.  It  was  held 
that  the  city  was  not  liable  for  not  provid- 
ing a  means  of  caiTying  off  the  water. 
Glossop  V.  Heston  Local  Board,  L.  R.  12 
Ch.  Div.  102  ;  Att'y-Gen.  v.  Dorking 
Union,  L.  R.  20  Ch.  Div.  595,  construing 
acts  of  Parliament,  and  holding  that  the 
remedy  for  failure  of  the  board  to  discharge 
an  imperative  duty  in  respect  of  drains  and 
sewers  was  mandarmis  and  not  injunction. 
1  Same  authorities  ;  supra,  sees.  949, 
990 ;  Wilson  v.  New  York,  1  Denio,  595  ; 
L)mch  V.  Mayor,  &c.,  76  N.  Y.  60  ;  Imler 
V.  Springfield,  55  Mo.  119  (1874)  ;  Baxter 
V.  PFOvidence,  12  R.  I.  310,  approving 
text ;  8.  c.  17  Am.  Rep.  645.  Compare 
Aurora  v.  Reed,  57  111.  29  (1870),  and 
Illinois  cases  there  referred  to.     Stewart 


V.  Clinton,  79  Mo.  603 ;  Kehrer  v.  Rich- 
mond,  81  Va.  745,  quoting  text. 

In  Gould  V.  Booth,  66  N.  Y.  62,  65 
(1876),  Church,  C.  J.,  says  :  "The  author- 
ities  are  uniform  in  maintaining  a  distinc- 
tion between  an  interference  with  a  running 
stream,  and  the  exercise  of  lawful  dominion 
over  oiu's  man  property  which  consequen- 
tially interferes  with  surface  drainage." 
And  in  the  case  last  cited,  the  Court  of 
Appeals  held  that  commissioners  of  high- 
ways were  not  liable  (where  no  action  was 
given  by  statute)  to  the  owner  of  land 
adjoining  a  highway  for  damages  caused 
by  a  culvert,  in  an  embankment  construct- 
ed by  them,  which  was  insufficient  to  caiTy 
off  the  surface-water.  Moran  r.  McCleams, 
63  Barb.  185,  distinguished.  Supi-a,  sees. 
1038,  1039. 

2  Turner  17.  Darmouth,  13  Allen  (Mass.), 
291  (1866)  ;  Franklin  v.  Fisk,  lb.  211; 
Greeley  v.  Me.  Cent.  R.  R.  Co.,  53  Me. 
200  (1865)  ;  Dickinson  v.  Worcester,  7 
Allen,  19  (1863);  Gannon  v.  Hargadon, 
10  Allen,  106;  Flagg  v.  Worcester,  13 
Gray,  601;  Barry  v.  Lowell,  8  Allen,  127; 
Parks  V.  Newburyport,  10  Gray,  28  ;  Ban- 
gor r.  Lansil,  51  Me.  521  (1863).  Com- 
pare Brine  v.  Gt.  West.  Ry.  Co.,  110  Eng. 
Com.L.  (2B.  &S.)  402  (1862);  Pennoyer 
V.  Saginaw,  8  Mich.  534  (1860)  ;  Pettigrew 
r.  Evansville,  25  Wi.s.  223  (1870);  Hoj't 
V.  Hudson,  27  Wis.  656  (1871);  s.  c.  9 
Am.  Rep.  473 ;  Lambar  r.  St.  Louis,  1 5 
Mo.  610  (1852) ;  Adams  v.  Walker,  34 
Conn.  466  (1867)  ;  Ken.sington  Comm'rs 
V.  Wood,  10  Pa.  St.  93  (1848);  Ellis  r. 
Iowa  City,  29  Iowa,  229  (1870);  Nevins 
V.  Peoria,  41  III.  502 ;  Aurora  v.  Reed,  57 
111.  21  ;  s.  c.  11  Am.  Rep.  1  ;  Aurora  v. 
Gillett,  66  111.  132  ;  Bloomington  v.  Bro- 
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§  1042.  Liability  for  Positive  Acts.  —  We  agree  to  the  doctrine 
that  the  municipality  is  not  hound  to  protect  from  surfacc-icatcr  those 
who  may  be  so  unfortunate  as  to  own  property  below  the  level  of 
the  street ;  nor  is  the  duty  a  perfect  one,  to  adopt  a  system  or  mode 
of  drainage  which  will  have  this  effect ;  and  if  one  be  adopted,  there 
is  in  general,  as  hereafter  shown,  no  liability  except  as  to  minis- 
terial duties  in  connection  therewith.  It  is  possible  there  may  be 
no  middle  ground ;  but  we  are  unable  to  assent  to  the  doctrine  that 
by  reason  of  their  control  over  streets,  and  the  power  to  grade  and 
improve  them,  the  corporate  authorities  have  the  absolute  and  un- 
conditional legal  right  intentionally  to  divert  the  water  therefrom, 
as  a  mode  of  protecting  the  streets,  and  to  discharge  it,  by  artificial 
means,  in  increased  quantities  and  with  collected  force  and  de- 
structiveness,  upon  the  property,  perhaps  improved  and  occupied, 
of  the  adjoining  owner.^ 


kaw,  77  ni.  194  (1875) ;  Alton  r.  Hope, 
68  IlL  167  (1873) ;  O'Brien  v.  St.  Paid, 
25  Minn.  331 ;  Stack  v.  East  St.  Louis,  85 
IlL  377  (1877) ;  supra,  sec.  1038,  note  ; 
Mootry  v.  Danbury,  45  Conn.  550  ;  Young 
V.  Leedom,  67  Pa.  St.  351  (1871). 

In  Innian  r.  Tripp,  11  R.  I.  520  (1877); 
8.  c.  23  Am.  Rep.  520,  the  city  of  Prov- 
idence Jthe  real  defendant),  in  exercising 
its  power  to  grade  its  streets,  caused  sur- 
face-water which  formerly  flowed  in  other 
streets,  and  other  surface-water  which  had 
previously  collected  in  a  pond  at  some 
distance  from  the  plaintiffs  property,  to 
be  turned  and  carried  into  the  street  in 
front  of  the  plaintifTs  property,  along 
which  it  flowed,  running  thence  into  the 
plaintiflTs  cellar  and  well,  the  plaintiff's 
property  being  situate  at  the  lowest  point 
on  the  street  ;  and  it  was  held  that  the 
city  was  liable  for  damages,  thus  occa- 
sioned by  what  the  court  regarded  as  the 
invasion  of  the  plaintiff's  rights  of  prop- 
erty. Durfee,  C.  J.,  denies  that  the  city 
"  had  the  right  to  grade  its  streets  so  as 
to  collect  the  water  fix)ra  a  wide  area, 
some  of  it  from  distant  puddles  or  ponds, 
and  bring  it,  charged  with  the  filth  of  the 
streets,  to  the  margin  of  the  plaintiff's 
land,  and  then  empty  it  upon  his  land, 
and  into  his  cellar  and  well,"  and  cites 
and  approves  Nevins  v.  Peoria,  41  111. 
502  ;  Pettigrew  r.  Evans^nlle,  25  Wis. 
223  ;  s.  c.  3  Am.  Rep.  50 ;  Ashley  v. 
Port  Huron,  35  Mich.  296  ;  s.  c.  20  Am. 


Rep.  628  ;  s.  c.  15  Alb.  L.  J.  81.  Seifert 
V.  Brooklyn,  101  N.  Y.  36;  Smith  v. 
Tripp,  13  R.  I.  152.  If  the  necessity 
for  the  drainage  is  caused  by  the  city, 
the  doctrine  of  the  text  (sec.  1041)  that  it 
is  not  bound  to  supply  drainage  does  not 
apply.  lb.,  per  Cooley,  J.  Shearm.  & 
Red.  Neg.  (4th  ed. )  sec.  274  ;  infra,  sees. 
1045,  1051,  note.  See,  also,  Shawneetown 
V.  Mason,  82  111.  337  (1876);  s.  c.  25  Am. 
Rep.  321  ;  supra,  sec.  1038,  note. 

1  See  and  compare  on  this  point,  in  ad- 
dition to  the  cases  last  referred  to,  Flagg  ». 
Worcester,  13  Gray  (Mass.),  601  (1859), 
and  Livingston  v.  McDonald,  21  Iowa, 
160  (1866);  Bentz  r.  Armstrong,  8  Watts 
k  S.  (Pa.)  40  (1844),  Kva&iksoi Kennedy, 
J.;  Brine  r.  Gt.  Western  Ry.  Co.,  110 
Eng.  Com.  L.  (2  B.  &  S.)  402  ;  infra, 
sees.  1043-1046  ;  Foot  v.  Bronson,  4  Lan- 
sing (N.  Y.),  47  (1871).  The  author  al- 
lows the  last  sentence  in  the  text  to  stand 
as  originally  written.  The  many  cases 
since  decided,  cited  in  the  notes,  have 
found  and  defined  the  "  middle  giound  " 
therein  referred  to,  and  adjudged  the  law 
to  be  as  stated  in  the  text.  Lynch  v.  Xew 
Y^ork,  76  N.  Y.  60,  approving  text.  If 
a  municipal  corporation  *'  in  constructing 
streets,  sewers,  drains,  and  gutters  causes 
the  surface-water  of  a  large  territory,  which 
did  not  naturally  flow  in  that  direction,  to 
be  gathered  into  a  body  and  precipitated 
on  to  the  premises  of  an  individual,  occa- 
sioning damage  thereto,"  it  has  been  held 
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§  1043  (800).   Same  subject.  — If,  in  consequence  of  filling  streets 
and  cross-streets  to  the  established  grade  line,  water  is  collected  in 


liable.  Citing  Byrnes  v.  Cohoes,  67  N.  Y. 
204  ;  Bastable  v.  Syracuse,  8  Hun,  587  ; 
8.  c.  72  N.  Y.  64  ;  Noonan  v.  Albany,  79 
N.  Y.  470,  475  ;  Field  v.  West  Orange, 
36  N.  J.  Eq.  120  ;  s.  c.  29  Alb.  L.  J. 
397.  Per  Euger,  C.  J.  Seifert  v.  Brook- 
lyn, 101  N.  Y.  136,  143  ;  Herring  v.  Dist. 
of  Columbia,  3  Mackey  (Dist.  Col.),  572; 
Blakely  v.  Devine,  36  Minn.  53  ;  Pye  v. 
Mankato,  36  Minn.  373  ;  Peters  v.  Fergus 
Falls,  35  Minn.  549  ;  Rutherford  v.  Hol- 
ley,  105  N.  Y.  632  ;  Noble  v.  St.  Albans, 
56  Vt.  522  ;  McClure  v.  Red  Wing,  28 
Minn.  186  ;  Hitchins  v.  Frostburg,  68 
Md.  100  (1888),  approving  text.  It  was 
held  on  general  principles,  and  not  as  we 
understand  it  in  virtue  of  any  constitu- 
tional provision,  to  be  the  doctrine  in 
Missouri,  which  was  regarded  as  consistent 
with  previous  decisions,  that  a  municipal 
corporation  cannot,  in  the  construction  of 
its  streets,  collect  surface-water,  and  then 
by  means  of  drains  and  conduits  discharge 
it  in  a  body  upon  the  lands  of  an  adjoin- 
ing proprietor,  without  being  liable  in 
damages.  EaT/,  C.  J.,  dissented,  in  an 
elaborate  opinion  reviewing  the  prior  cases 
and  the  general  subject.  Rychlicke  v. 
St.  Louis,  11  Southwest.  Rep.  1001  (1889); 
s.  c.  29  Cent.  Law  J.  289;  Davis  v.  Craw- 
fordsville,  119  Ind.  1  (1889),  and  cases 
cited ;  Cooley  on  Torts,  580  ;  ante,  sees. 
995  a-995  c.  In  JFisconsin  it  is  well  set- 
tled that  a  lot-owner  will  not  be  permitted 
to  restrain  a  municipality  from  construct- 
ing drains  along  streets  or  culverts  across 
theip,  or  from  grading  or  otherwise  im- 
proving the  streets,  merely  because  such 
acts  when  completed  would  increase  the 
flow  of  surface-water  upon  his  land.  Heth 
V.  Fond  du  Lac,  63  Wis.  228  ;  Waters  v. 
Bay  View,  61  Wis.  642  ;  Allen  v.  Chip- 
pewa Falls,  52  Wis.  430. 

Under  the  Municipal  Act  of  Upper 
Canada,  which  provides  for  "  compensa- 
tion to  the  owners  of  real  property  taken 
or  used  by  the  corporation  in  the  exercise 
of  its  powers  in  respect  to  streets,  drains, 
&c.,  for  damages  necessarily  resulting  from 
the  exercise  of  such  powers,"  it  is  not  in 
the  power  of  the  municipal  corporation 
to   drain  a  highway  upon   the  adjoining 


proprietor,  without  making  compensation. 
Brown  v.  Sarnia,  11  Up.  Can.  Q.  B.  87  ; 
lb.  125  ;  Perdue  v.  Chinguacousy  Corp., 
25  Up.  Can.  Q.  B.  61  ;  Harr.  Munic.  Man. 
(5th  ed.)  359,  522.  But  there  is  no  lia- 
bility for  injuries  jro7n  natural  causes, 
such  as  violent  and  unusual  storms. 
Snook  V.  Brantford,  14  Up.  Can.  Q.  B. 
255.  The  power  to  repair  highways  must 
be  reasonably  exercised.  Reed  v.  City  of 
Hamilton,  5  Up.  Can.  C.  P.  269  ;  Croft 
V,  Peterborough,  lb.  35.  A  municipal 
council  has  no  right  to  bring  down  water 
in  any  quantity  upon  the  land  of  an  indi- 
vidual, and  leave  the  water  to  stagnate 
there,  without  showing  that  it  could  not 
otherwise  have  been  got  rid  of,  and  with- 
out showing  that  it  was  not  in  the  power 
of  the  council  to  lead  the  water  away  from 
the  plaintiff's  land  after  the  council  had 
conducted  it  there.  See  Brown  v.  Sarnia, 
11  Up.  Can.  Q.  B.  87  ;  Perdue  v.  Chin- 
guacou.sy  Corp.,  25  Up.  Can.  Q.  B.  61  ; 
Rowe  V.  Rochester,  29  Up.  Can.  Q.  B. 
590  ;  Attorney-General  v.  Hackney  Local 
Board,  L.  R.  20  Eq.  626. 

A  corporation  has  no  greater  right  than 
an  individual  to  collect  the  surface-water 
from  its  lands  and  streets,  and  discharge 
it  upon  the  land  of  another.  Byrnes  v. 
Cohoes,  67  N.  Y.  204  ;  Seifert  v.  Brook- 
lyn, 101  N.  Y.  136,  143,  per  Euger,  C.  J.; 
Attorney-General  v.  Leeds,  L.  R.  5  Ch. 
App.  583  ;  Noonan  v.  Albany,  79  N.  Y. 
470 ;  s.  c.  21  Alb.  L.  J.  774  ;  approved 
Hitchins  v.  Frostburg,  68  Md.  100  (1888). 
The  principle  of  Noonan  v.  Albany  has 
been  adopted  elsewhere.  West  Orange  v. 
Field,  37  N.  J.  Eq.  (10  Stew.)  600;  Hud- 
dleston  v.  West  Bellevue,  111  Pa.  St. 
110  ;  Burton  v.  Chattanooga,  7  Lea,  739  ; 
Manning  v.  Lowell,  130  Mass.  21  ;  Gilli- 
son  V.  Charleston,  16  W.  Va.  282 ;  Am 
I'.  Kansas  City,  15  Fed.  Rep.  236  ;  Addy 
V.  Janesville,  70  Wis.  401  ;  post,  sec. 
1045,  and  cases  in  note.  A  city  may  be 
enjoined  from  discharging  water  from  gut- 
ters, &c.,  on  private  lands.  Field  v.  West 
Orange,  36  N.  J.  Eq.  118.  A  city  is  lia- 
ble for  negligent  discharge  of  sewage  on 
private  property.  Seifert  v.  Brooklyn,  101 
N.  Y.  136  ;  post,  sec.  1051,  note.    A  town 
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ponds  or  pools  upon  the  adjoining  lots,  which  are  thus  brought  below 
the  level  of  the  streets,  the  corporation  is  not  liable  for  damages 
thereby  occasioned,^  —  not  even,  it  has  been  held,  where  it  would 
have  been  practicable,  in  the  judicial  judgment,  to  have  prevented 
it  by  the  construction  of  tunnels,  openings,  or  drains;  but  upon 
the  last  point  the  cases  are  conflicting.^ 


in  Massachusetts  is  not  liable  for  damages 
,  caused  by  surface-water  which  percolates 
from  catch-basins  or  gutters,  constructed 
by  its  agents,  through  the  soil  into  an  ad- 
joining cellar.  Kennison  v.  Beverly,  146 
Mass.  467  (1888). 

Rights  and  liabilities  as  respects  sur- 
face-water of  the  oicners  of  higher  and 
lower  city  lots,  as  between  themselves.  Van- 
derweUe  v.  Taylor,  65  N.  Y.  341  (1875); 
Bentley  v.  Annstrong,  8  Watts  &  S.  40. 
See  Goodale  v.  Tuttle,  29  N.  Y.  459 
(1864);  Washb.  on  Easements,  358.  The 
owner  of  a  higher  lot  is  not  bound  to  drain 
bis  lot  or  connect  it  with  a  sewer  in  order 
to  protect  the  owner  of  a  lower  adjoining 
lot  from  the  natural  flow  of  surface-water. 
Vanderweile  r.  Taylor,  65  X.  Y.  341 
(1875).  The  case  was  distinguished  from 
those  where  there  has  been  an  artificial 
increase  of  the  flow  of  water  to  another's 
injuiy,  as  in  Rylands  v.  Fletcher,  3  H.  of 
L.  Cas.  (Eng.  and  I.  App.)  330.  Smith 
V.  Fletcher,  3  Eng.  R.  305  ;  Livingston  v. 
McDonald,  21  Iowa,  160  (1866),  where 
the  subject  is  fully  discussed. 

*  Clark  r.  Wilmington,  5  Harring. 
(Del.)  243  (1849);  followed  in  Magarity 
V.  Wilmington,  5  Hous.  (Del.)  530  ;  Gil- 
feather  V.  Council  Bluff's,  69  Iowa,  310  ; 
Morris  v.  Council  Bluff's,  67  Iowa,  343  ; 
Hoard  r.  Des  Moines,  62  Iowa,  326  ;  Fre- 
burg  V.  Davenport,  63  Iowa,  119  ;  supra, 
sec.  990.  Contra,  Weeks  v.  Milwaukee,  10 
Wis.  242  (1860),  modified  in  Smith  v. 
Milwaukee,  18  Wis.  63  (1864),  and  rest- 
ing on  doubtful  grounds.  See,  also,  Kev- 
ins V.  Peoria,  41  111.  503,  and  Aurora  r. 
Eeed,  57  111.  29  (1870).  The  case  of  Hoyt 
V.  Hudson,  27  Wis.  656  (1871)  ;  s.  c.  9 
Am.  Rep.  473,  holds,  in  a  carefully  pre- 
pared opinion  by  I>ixo7>,  C.  J.,  reviewing 
and  classifying  the  cases,  that  where  the 
passage  of  surface-water  through  a  ravine 
or  otherwise  is  obstructed  by  the  corjwra- 
tion  in  the  exercise  of  its  power  to  grade 
and  improve  streets,  the  adjacent  land- 


owner, injured  in  consequence,  has  no  ac- 
tion against  the  municipality.  And  such 
is  undoubtedly  the  correct  general  rule, 
though  it  is  suggested  that  there  inay  be 
an  exception  in  the  case  of  a  hilly  region 
drained  through  a  narrow  gorge.  Bowlsby 
r.  Spear,  31  N.  J.  L.  351  ;  Hoyt  v.  Hud- 
son, supra.  But  this  could  at  most,  it  is 
believed,  make  it  the  duty  of  the  corpora- 
tion to  provide,  if  practicable,  a  culvert. 

2  WUson  V.  New  York,  1  Denio  (N.  Y.), 
595,  is  the  leading  case  holding  this  doc- 
trine. It  is  expressly  approved  by  Denio, 
C.  J.,  in  Mills  v.  Brooklyn,  32  N.  Y.  489 
(1865),  who  says  that  it  has  always  been 
referred  to  (in  that  State)  as  an  accurate 
exposition  of  the  law  ;  distinguished,  Sei- 
fert  r.  Brooklyn,  101  N,  Y.  136  ;  Gould 
V.  Booth,  66  N.  Y.  65  (1876);  s.  p.  Clark 
r.  Wilmington,  5  Harring.  (Del.)  243 
(1849);  Baxter  v.  Providence,  12  R.  I. 
310,  approving  text ;  supra,  sec.  990. 
Contra.  Cotes  v.  Davenport,  9  Iowa,  227 
(1859).  Approved,  Templin  v.  Iowa  City, 
14  Iowa,  59  ;  Weeks  r.  Milwaukee,  cited 
in  preceding  note  ;  Xevins  v,  Peoria,  41 
111.  502  (1866)  (noted  ante,  sees.  990,  note, 
1037,  note),  where  Latcrence,  J.,  dis- 
approves of  Wilson  V.  New  York,  supra, 
but  admits  that  the  rule  there  declared 
has  been  quite  generally  adopted.  Mears 
r.  Wilmington,  9  Ired.  L.  73,  82,  also 
disapproves  of  Wilson  v.  New  York,  on 
the  ground  that  it  overlooks  the  implied 
condition  that  the  work  should  be  done 
properly.  But  who  is  to  judge  whether  it 
would  have  been  practicable  to  have  pro- 
vided for  the  drainage  of  the  lots  in  mak- 
ing the  improvement,  —  the  city  authori- 
ties, as  maintained  in  the  New  York  cases, 
or  the  judicial  tribunals  ?  Nevins  v.  Peo- 
ria, approved  in  Bloomington  v.  Brokaw, 
77  III  194  (1875);  Jacksonville  v.  Lam- 
bert, 62  111,  519  (1872);  Dixon  r.  Baker, 
65  m.  518  (1872);  s.  c.  16  Am.  Rep.  591, 
and  the  cases  cited  in  Mr.  Thompson's 
note.     lb.  593.    See  Brine  v.  Gt.  Western 
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§  1044.  Same  subject.  —  In  Missouri  the  question  distinctly 
arose,  whether  a  municipal  corporation  in  grading  a  street  which 
was  higher  than  the  adjoining  property  was  bound  to  keep  a  drain 
or  ditch  open  while  the  work  was  in  progress,  so  as  to  prevent  the 
surface-water  on  the  street  from  flovjing  upon  the  adjoining  improved 
property,  if  this  could  be  done  by  ordinary  care  on  the  part  of  the 
city  and  at  a  reasonable  expense ;  and  it  was  decided  that  the  cor- 
poration owed  no  such  duty  to  the  abutting  proprietor  j  that  it  was 
the  duty  of  such  proprietor  to  protect  himself.^ 

§  1045.  Same  subject.  Sewers.  —  In  a  well-considered  case  in 
Michigan,  while  it  is  admitted  that  a  municipal  corporation  is  not 
impliedly  liable  for  incidental  injuries  to  private  property,  resulting 
from  the  exercise  of  its  legislative  powers,  such  as  grading  streets, 
where  the  property  is  in  no  way  invaded,  yet  such  a  corporation  is 
responsible  for  direct  injuries  to  private  property  caused  hy  a  cor- 
porate act  in  the  nature  of  a  trespass  or  nvAsance.  And  therefore  a 
city  is  liable  for  an  injury  to  the  premises  of  the  plaintiff  by  flood- 
ing it  with  water,  not  only  where  such  injury  is  caused  by  neglect 
to  keep  a  sewer  in  repair,  but  as  well  where  it  is  the  negligent  or 
necessary  result  of  the  constructing  of  the  sewer.^ 

Ey.   Co.,  110  Eng.  Com,   L.   (2  B.  &  S.)  Hay    v.  Cohoes,  2  N.  Y.  159  ;  Pettigrew 

402(1862);   szijora,  sees.  988,  note,  1041  ;  v.    Evansville,    25    Wis.    223;    Pekin   v. 

Brown  v.  Sarnia,  11  Up.  Can.  Q.  B.  87  ;  Winkle,    77    111.     56  ;    Shawneetown  v. 

supra,  sec.  988,  note  ;  Perdue  v.  Chiiigua-  Mason,  82  111.  337  ;  ante,  sec.  989  et  seq. 

cousy  Corp.,  25  Up,  Can.  Q.  B.  61  ;  Har-  The  confusion  arising  from  the  inaccurate 

per  V.   Milwaukee,   30  Wis.   365   (1872);  use  of  the  term  "judicial,"  as  applied  to 

Hoyt  V.   Hudson,    27  Wis.   656;    infra,  the  legislative  or  discretionary  duties  of 

sec.    1046.     The   doctrine   of  the   courts  corporate  bodies,  is  pointed  out  by  Cain})- 

contrary  to  that  stated  in  the  text  is  that  hell,  J.,  in  People  v.   Bennett,  29  Mich, 

where  by  raising  the  grade  of  a  street  (see  451. 

ante,  sees.  989  et  seq.,  1040)  the  existing  ^  Imler    v.    Springfield,    55    Mo.    119 

drainage  is  destroyed,  and  property  ad-  (1874).     The  court  in  this  case  reaffirm 

joining  is   damaged  by  the  collection  of  St.   Louis  v.  Gurno,  12  Mo.  414  (1849), 

surface-water  caused  thereby,  the  city,  be-  approve  of  Wilson  v.  New  York,  1  Denio, 

ing  bound  to  provide  a  temporary  escape  595,  and  of  the  statement  of  the  law  in 

for  the  water,  is  not  relieved  by  the  con-  the  text  (sees.  1041,  1042),  and  disapprove 

struction  of  a  culvert  which  at  once  be-  New  York  v.  Furze,  3  Hill  (N,  Y. ),  612. 

came   stopped  up.     Ross  v.   Clinton,   46  Stewart  v.   Clinton,    79   Mo.    603.     The 

Iowa,  606  (1877),  approving  Cotes  v.  Dav-  prior  cases  in  Missouri  are  reviewed  in 

enport,  9  Iowa,  227;  Damour  v.  Lyons,  Rychlicke  v.  St.  Louis  (Mo.),  11  South- 

44  Iowa,   278  (1876);  Wallace  v.  Musca-  west.  Rep,  1001  (1889),  noted  supra,  sec. 

tine,  4  G.  Greene,  373  ;  Aurora  v.  Gillett,  1042,  note.      Shearm.  &  Red,  Neg.  (4th 

56  111.  132  ;  Aurora  v.  Reed,  57  111.  30  ;  ed.)  sec.  283,  and  note. 
Elgin  V.  Kimball,  90  111.  356;   Pekin  v.  2  Ashley  v.  Port  Huron,  35  Mich.  296 

Brereton,  67  111.  467  ;  Pumpelly  v.  Green  (1877),  where  the  cases  are  classified  and 

Bay  &  Miss.    Canal  Co.,  13   Wall.  166;  distinguished  by  CooZcy,  C,  J.,  citing  niter 

BadclifTs  Ex.  v.  Brooklyn,  4  N.  Y.  195  ;  alia,  Pumpelly  v.  Green  Bay  &  Miss,  Canal 
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§  1046  (801).  Non-action  ;  Defective  Drains  and  Sewers.  —  Since 
the  duty  on  the  part  of  a  municipality  of  providing  drainage  for 
surface-water  or  constructing  sewers  is  in  its  nature  judicial  or  quasi 
jiulicialy  OTy  more  accurately  speaking,  legislative,  requiring  the  exer- 
cise of  judgment  as  to  the  time  when  and  the  mode  in  which  it 
shall  be  undertaken,  the  claims  of  respective  localities  as  to  order 
of  commencement  when  it  cannot  all  be  effected  at  once,  and  the 
best  plan  which  the  means  at  the  disposal  of  the  corporation  ren- 
ders it  practicable  to  adopt,  it  follows,  upon  legal  principles,  that 
the  corporation  is  not  liable  to  a  civil  action  for  wholly  failing  to 
provide  drainage  or  sewerage}  nor,  probably,  for  any  defect  or  want 


Co.,  13  Wall  166  ;  Arimond  v.  Same,  31 
Vis.  316  ;  Eaton  v.  Boston,  C.  &  M.  R.  R. 
Co.,  51  X.  H.  504  ;  Dillon  Manic  Corp. 
sees.  1039-1041,  notes;  Eowe  v.  Ports- 
mouth, 56  X.  H.  291  ;  s.  c.  3  Am.  L.  T., 
482;  Vale  Mills  v.  Nashua,  63  X.  H.  136 
(a  city  held  liable  for  discharging  a  public 
sewer  upon  private  land  and  into  a  mill- 
pond).  Same  principle.  Seifert  v.  Brook- 
lyn, 101  N.  Y.  136  ;  infra,  sees.  1046, 
note,  1051,  note. 

In  delivering  judgment  in  Ashley  v. 
Port  Huron,  Mr.  Chief  Justice  Cooley  says, 
"  It  is  very  manifest  from  this  reference 
to  authorities,  that  they  recognize  in  mu- 
nicipal corporations  no  exemption  from 
responsibility  where  the  injury  an  indi- 
vidual has  received  is  a  direct  injury  ac- 
complished by  a  corporate  act,  which  is  in 
the  nature  of  a  trespass  upon  him.  The  right 
of  an  individual  to  the  occupation  and  en- 
joyment of  his  premises  is  exclusive,  and 
the  public  authorities  have  no  more  liberty 
to  trespass  upon  it  than  has  a  private  in- 
dividual. If  the  corporation  send  people 
with  picks  and  spades  to  cut  a  street 
through  it,  without  first  acquiring  the 
right  of  way,  it  is  liable  for  a  tort  ;  but  it 
is  no  more  liable  under  such  circumstances 
than  it  is  when  it  pours  upon  his  land  a 
flood  of  water  by  a  public  sewer  so  con- 
structed that  the  flood  must  be  a  necessary 
result.  The  one  is  no  more  unjustifiable, 
and  no  more  an  actionable  wrong,  than 
the  other.  Each  is  a  trespass,  and  in  each 
instance  the  city  exceeds  its  lawful  juris- 
diction. A  municipal  charter  never  gives 
and  never  could  give  authority  to  appro- 
priate the  freehold  of  a  citizen  without 
compensation,  whether  it  be  done  through 
VOL.  II.  —  43 


an  actual  taking  of  it  for  streets  or  build- 
ings, or  by  flooding  it  so  as  to  interfere 
with  the  owner's  possession.  His  property 
right  is  appropriated  in  the  one  ease  as 
much  as  in  the  other.  Pumpelly  v.  Green 
Bay  &  Miss.  Canal  Co.,  13  Wall.  166  ; 
Arimond  v.  Same,  31  Wis.  316  ;  Eaton  v. 
Boston,  C.  &  M.  R.  R.  Co.,  51  X.  H.  504. 
A  like  excess  of  jurisdiction  appears  when 
in  the  exercise  of  its  powers  a  municipal 
corporation  creates  a  nuisance  to  the  in- 
jury of  an  indiv-idual.  The  doctrine  of 
liability  in  such  cases  is  familiar,  and  was 
acted  upon  in  Pennoyer  r.  Saginaw,  8 
Mich.  534.  The  recent  case  of  Rowe  r. 
Portsmouth,  decided  by  the  Supreme  Court 
of  New  Hampshire  (56  N.  H.  291;  s.  c.  22 
Am.  Rep.  464),  is  in  accord  with  the  views 
we  have  expressed.  See  Am.  L.  T.  and 
Rep.,  vol.  iii.  p.  482."  Cooley  on  Torts, 
chap,  xix.,  on  Nuisances,  contains  a  classi- 
fication of  the  cases  and  an  instructive 
discussion  of  them.  The  decisions  deny- 
ing liability  where  the  injury  is  caused  by 
a  defective  plan  of  sewerage  are  referred 
to,  infra,  sees.  1046-1051  a. 

1  Mills  V.  Brooklyn,  32  N.  Y.  489 
(1865);  .s.  c.  5  Am.  Law  Reg.  (x.  s.)  33, 
with  note  of  Mr.  (now  Judge)  Mitchell; 
WUson  V,  New  York,  1  Denio  (N.  Y.), 
595  ;  supra,  sees.  949,  953,  note  ;  these 
cases  distinguished,  Seifert  ».  Brooklyn, 
101  N.  Y.  136,  noted  ante,  sec.  948,  note. 
Child  V.  Boston,  4  Allen  (Mass.),  41,  52 
(1862);  Carr  v.  Northern  Liberties,  35  Pa. 
St.  324  (1860);  Montgomery  Council  v. 
Gilmer,  33  Ala.  116  (1858)  ;  s.  c.  26  Ala. 
665 ;  Atchison  v.  Challiss,  9  Kan.  603 
(1872),  overruling  Leavenworth  v.  Casey, 
McCahon  (Kan.  Ten),  124  ;  McCarthy  v. 
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of  ■efficiency  in  the  plan  of  sewerage  or  drainage  adopted ;  ^   nor, 
according  to  the  prevailing  view,  for  the  insufficient  size  or  want  of 


Syracuse,  46  N.  Y.  194  (1871)  ;  St.  Al- 
bans V.  Noble,  56  Vt.  525  ;  Henderson  v. 
Minneapolis,  32  Minn.  319.  For  failure 
of  a  local  board  to  perform  the  mandatory 
duty  under  an  Act  of  Parliament  to  cause 
to  be  made  such  sewers  as  may  be  neces- 
sary for  efl'ectually  draining  their  district, 
and  to  cause  all  sewers  to  be  kept  so  as 
not  to  be  a  nuisance  injurious  to  health, 
etc.,  the  remedy  for  non-action  was  held  to 
be  hy  mandamus  and  not  injunction,  man- 
datory, or  otherwise.  It  was  admitted, 
however,  that  if  the  board  by  any  act 
caused  a  nuisance  which,  independently  of 
statute,  would  give  a  cause  of  action  to 
any  person,  they  would  be  liable  in  dam- 
ages, or  might  be  restrained  by  injunc- 
tion, unless  the  board  could  justify  the  act 
under  the  powers  given  to  it  by  the  statute. 
Glossop  V.  Heston  &  I.  Local  Bd.,  L.  R, 
12  Ch.  Div.  102  (1879)  ;  s.  p.  Att'y-Gen. 
V.  Dorking  Union,  L.  R.  20  Ch.  Div.  595, 
distinguished ;  Charles  v.  Finehley  Local 
Bd.,  L.  R.  23  Ch.  Div.  767  (1883);  Att'y- 
Gen.  V.  Acton  Local  Bd.,  L.  R.  22  Ch. 
Div.  -221  (1882).  Bill  in  equity  by  prop- 
erty owner  against  municipality  sustained. 
Morse  v.  Worcester,  139  Mass.  389  (1885). 
"Sewer"  and  "drains,"  distinguished  by 
Act  of  Parliament,  construed  in  Bateman 
V.  Poplar  Dist.  Bd.  of  W.,  L.  R.  33  Ch. 
Div.  360  (1886).  "Sewage  works"  de- 
fined. Wimbledon  Local  Bd.  v.  Croydon 
Rural  San.  Authority,  L.  R.  32  Ch.  Div. 
421.  Executive  officers  of  a  city  have  no 
authority  to  convert  a  private  drain  into  a 
public  sewer,  or  to  bind  the  city  by  prom- 
ises in  relation  thereto ;  and  although  the 
city  acquires  property  on  which  a  private 
drain  exists,  this,  without  more,  does  not 
make  the  drain  a  public  sewer  so  as  to 
impose  upon  the  city  the  duty  to  remove 
obstructions  therein  for  the  benefit  of  a 
licensee.  Kosmak  v.  New  York  (Ct.  of 
Appeals),  22  Northeast  Rep.  945  (1889). 
Where  an  ordinance  called  for  the  con- 
struction of  a  dry  retaining  wall  along  a 
street  the  grade  of  which  had  been  raised, 
but  granted  to  the  owners  of  abutting 
property  the  privilege  of  liaving  the  wall 
in  front  of  their  property  built  of  masonry 
at  their  expense,  an  owner  who  refused  to 


avail  herself  of  the  privilege  was  held  to 
have  no  action  against  the  city  for  dam- 
ages caused  by  the  escape  of  water  through 
the  dry  wall  upon  her  land.  Watson  v. 
Kingston,  114  N.  Y.  88  (1889).  AnU, 
sees.  826,  836. 

^  Same  cases  ;  Johnston  v.  Dist.  of  Co- 
lumbia, 118  U,  S.  19  (1885)  ;  Child  v. 
Boston,  4  Allen  (Mass.),  41  (1862),  cited 
infra,  sees.  1048  etseq.,  which  was  three 
times  argued.  The  admirable  opinion  of 
Mr.  Justice  Hoar  illustrates  several  phases 
of  the  question  of  corporate  liability. 
"Upon  mature  deliberation  we  are  all  of 
opinion  that  the  defendants  (the  city  of 
Boston)  are  not  responsible  for  any  defect 
or  want  of  efficiency  in  the  pla^i  of  drain- 
age adopted."  lb.  p.  51  ;  Shearm.  &  Red. 
Neg.  (4th  ed.)  sec.  274.  In  Child  v.  Bos- 
ton, just  cited,  the  plaintiffs  property  was 
repeatedly  flooded  by  the  failure  of  the 
city  of  Boston  to  extend  the  waste  weir,- 
part  of  its  sewer  system  (which  weir  origi- 
nally emptied  into  the  basin  of  the  Back 
Bay),  through  new  made  land,  so  as  to 
keep  an  open  place  of  discharge  into  the 
basin  (the  city  having  the  power  to  extend 
it,  and  notice  of  the  injury).  It  was  held 
the  plaintiff  was  entitled  to  recover,  on  the 
ground,  as  the  court  placed  it,  that  the 
fault  was  not  in  the  plan,  but  in  the  negli- 
gent failure  of  the  city  to  construct  the 
sewer  according  to  the  plan,  which  contem- 
plated that  the  weir  should  be  extended 
and  kept  open  to  the  edge  of  the  upland 
as  changes  on  the  shore  might,  from  time 
to  time,  require.  In  Johnston  v.  Dist.  of 
Columbia,  above  cited,  the  plaintiffs  lot 
was  overflowed  with  sewer  water.  The 
ground  of  complaint  was  that  the  city  had 
"knowingly  constructed  and  continued 
upon  an  unreasonable  and  defective  plan  a 
sewer  of  inadequate  capacity  for  its  pur- 
pose." Evidence  to  show  that  the  sewer 
was  insufficient  in  case  of  a  freshet  or  great 
fall  of  rain,  when  it  was  avowedly  offered 
to  show  that  "the  plan  on  which  sewer 
had  been  constructed  by  the  defendant 
had  not  been  judiciously  selected,"  was 
held  to  be  incompetent  and  immaterial. 
This  was  the  only  point  in  judgment.  The 
opinion  refers  to  Child  v.  Boston  and  Mills 
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capacity  of  gutters  or  drains,  for  the  purpose  intended,  that  is,  for 
carrying  off  surface-water,  particularly  if  the  adjoining  property  is 
not  in  any  woi-se  position  than  if  no  gutters  or  drains  whatever  had 
been  constructed.^     So  the  text  substantially  stood  in  the  previous 


V.  Brooklyn,  and  approves,  arguendo,  the 
principles  there  laid  down.  Critically  con- 
sidered, the  case  is  not,  as  we  view  it,  an 
authority  for  or  against  the  proposition 
that  a  city  may  be  liable  for  negligence  in 
continuing  a  sewer  which  creates  a  nuis- 
ance upon  the  adjacent  or  connected  prop- 
erty, because  its  size  is  inadequate  for  its 
regular  and  normal  requirements.  Merri- 
field  V.  Worcester,  110  Mass.  216 ;  s.  c. 
14  Am.  Rep.  592 ;  Daniels  ».  Denver,  2 
Col.  669  (1875)  ;  Horton  v.  Nashville,  4 
Lea  (Teun. ),  47  ;  Herring  v.  Dist.  of  Co- 
lumbia, 2  Mackey,  87  ;  Bannagan  v.  Dist. 
of  Columbia,  lb.  285  ;  Johnston  v.  Dist. 
of  Columbia,  1  Mackey,  427  ;  Savannah 
r.  Spears,  66  Ga.  304  ;  Wicks  v.  DeWitt, 
64  Iowa,  130  ;  Brewster  v.  Davenport,  51 
Iowa,  427  ;  Smith  v.  Gould,  61  Wis.  31. 
The  corporation  is  not  responsible  for  any 
error  or  want  of  judgment  upon  which 
its  system  of  drainage  was  devised.  Per 
Denio,  C.  J.,  in  Mills  v.  Brooklyn,  32  N. 
Y.  489  (1865),  who  distinguishes  such  a 
case  from  one  where  there  is  a  waiU  of 
skill  in  constructing  the  work  when  en- 
tered upon.  McCarthy  v.  Syracuse,  46 
N.  Y.  194  (1871).  These  cases  and  others 
in  New  York  are  reviewed,  explained,  and 
distinguished  by  Suger,  C.  J.,  in  Seifert 
T.  Brooklyn,  101  N.  Y.  136.  See  supra, 
sec.  988,  note;  infra,  sec.  1048  et  seq. 
Text  approved  by  Wagrier,  J. ,  Thurston  v. 
St.  Joseph,  50  Mo.  519  (1873)  ;  Saxton  v. 
St.  Joseph,  60  Mo.  153  ;  Foster  v.  St. 
Louis,  71  Mo.  157. 

A  sewer  which  is  so  constructed  that, 
during  rains,  it  throws  filth  upon  private 
property,  is  a  nuisance  for  maintaining 
which  a  city  is  liable  in  damages  to  the 
lot-owner.  Reid  r.  Atlanta,  73  Ga.  523  ; 
Smith  V.  Atlanta,  75  Ga.  110  ;  supra,  sec. 
1045,  note  ;  infra,  sec.  1051.  Cooley  on 
Torts,  chap.  xix.  Where  municipal  au- 
thorities have  adopted  a  plan  for  a  sewer 
in  good  faith  and  within  their  authority, 
the  courts  will  not  interfere  with  it  by 
injunctimi,  if  injury  from  it  is  doubtful, 
eventual,  or  contingent.    Morgan  r.  Bing- 


hampton,  102  N.  Y.  500.  In  Indiana  a 
"municipal  corporation  is  responsible  for 
negligence  in  devising  the  plan  of  a  sewer, 
as  well  as  for  negligence  in  carrying  the 
plan  into  execution,  but  it  is  not  responsi- 
ble for  mere  errors  of  judgment.  If  tlie 
inadequacy  in  the  size  of  a  sewer  is  owing 
to  the  omission  to  exercise  ordinary  skill 
and  care  in  planning  and  performing  the 
work,  the  municipal  corporation  is  liable  ; 
but  if  the  inadequacy  of  the  sewer  is  attrib- 
utable to  a  mere  error  of  judgment,  there 
is  no  liability."  Elliott,  J.,  in  Rice  ». 
Evansville,  108  Ind.  7  ;  citing  North  Ver- 
non V.  Voegler,  103  Ind.  314;  Crawforda- 
ville  V.  Bond,  96  Ind.  236  ;  Evansville 
V.  Decker,  84  Ind.  325 ;  Cummins  v.  Sey- 
mour, 79  Ind.  491  ;  Weis  v.  Madison,  75 
Ind.  241  ;  Indianapolis  t.  Buffer,  30  Ind. 
235.  The  same  judge  in  a  later  case, 
where  he  learnedly  reviews  the  authorities, 
said,  "  While  our  cases  have  always  held 
that  municipal  corporations  are  liable  for 
negligence  in  devising  a  plan,  they  have 
from  first  to  last  declared  that  there  is 
no  liability  unless  there  is  negligence." 
Terre  Haute  v.  Hudnut,  112  Ind.  542. 
It  remains  to  be  seen  how  far  the  proposi- 
tion that  actionable  negligence  can  be 
predicated  in  respect  of  devising  a  plan 
of  sewers,  irrespective  of  negligence  in 
maintaining  a  plan  demonstrated  to  be 
insufficient,  will  be  accepted  elsewhere. 
See  and  compare  sees.  1047-1051  a,  infra; 
Shearm.  &  Red.  Neg.  (4th  ed.)  sees.  272, 
273,  274,  as  to  liability  for  sewers  defec- 
tively planned. 

^  Same  authorities,  particularly  Mills 
r.  Brooklyn,  which  is  the  leading  case  on 
this  point.  Here  the  plaintiflF's  lot  was 
below  the  level  of  the  streets ;  the  city 
buUt  temporary  drains  and  sewers  ;  but 
these  proved  to  be  insufficient  in  size  "to 
carry  off  the  surface-water  from  the  plain- 
tifTs  lot  and  house,  which  came  down  in 
rain  storms,"  and  they  were  several  times 
inundated  with  surface  water.  The  sewer 
as  laid  operated  to  relieve  the  plaintifTs 
lot;  but  it  was  not  adequate,  and  it  was 
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editions.     We  now  add  that  the  later  cases  tend  strongly  to  es- 
tablish, and  may,  we  think,  be  said  to  establish,  and  in  our  judg- 


*'  in  no  worse  condition  than  it  would 
have  been  if  no  sewer  at  all  had  been  con- 
structed." The  court  held  that  the  city 
was  not  liable  ;  and  the  reason  was  "  that 
city  would  not  have  been  liable  if  it  had 
done  nothing,  and  is  of  course  not  liable 
for  the  insufficient  character  of  the  work, 
which  was  constructed  ...  to  discharge  all 
the  water  which  it  was  intended  to  carry 
off."  New  York  cases  reviewed,  10  Alb. 
L.  J.  401,  and  by  Ruger,  C.  J.,  in  Seifert 
V.  Brooklyn,  101  N.  Y.  136.  See,  also, 
Bariy  V.  Lowell,  8  Allen,  127  (1864),  dis- 
tinguished from  Child  v.  Boston,  sicpra  ; 
Flagg  V.  Worcester,  13  Gray,  601  (1859)  ; 
note  to  Mills  v.  Brooklyn,  32  N.  Y.  489 
(1865)  ;  s.  c.  5  Am.  Law  Reg.  (n.  s.)  33, 
44  ;  Watson  v.  Kingston,  114  N.  Y.  88 
(establishing  grade  and  adopting  plans  for 
improving  a  street),  following  Urquhart  v. 
Ogdensburg,  91  N.  Y.  67,,  and  holding 
city  not  to  be  liable;  Atchison  v.  Challiss, 
9  Kan.  603  ;  Dermont  v.  Detroit,  4  Mich. 
435  (1857)  ;  Judge  v.  Meriden,  38  Conn. 
90  (1871),  (note  dissent  of  the  chief  jus- 
tice) ;  McCarthy  v.  Syracuse,  46  N.  Y. 
194  (1871)  ;  s.  p.  Van  Pelt  v.  Davenport, 
42  Iowa,  308  (1875);  ante,  sec.  1038,  note, 
where  this  case  is  referred  to  ;  Rozell  v. 
Anderson,  91  Ind.  591  ;  German  Theol. 
School  V.  Dubuque,  64  Iowa,  736  ;  Wright 
V.  Wilmington,  92  N.  C.  156  ;  Collins  v. 
Philadelphia,  93  Pa.  St.  272.  In  Carr  v. 
Northern  Liberties,  35  Pa.  St.  324  (1860), 
it  was  held  that  a  municipal  corporation 
was  not  liable  for  neglecting  to  provide  a 
sufficient  number  of  inlets  to  its  sewers 
(constructed  for  drainage  purposes),  which 
were  sufficient  when  constructed,  but  which 
have  ceased  to  be  so  in  consequence  of  the 
greater  extent  of  territory  since  graded 
and  built  u[)on.  Same  princi[)le.  Grant  v. 
Erie,  69  Pa.  St.  420  (1871)  ;  s.  c.  8  Am. 
Rep.  272  ;  Fair  v.  Philadelphia,  88  Pa.  St. 
309.  Text  cited  and  followed.  Daniels  v. 
Denver,  2  Col.  669  (1875)  ;  Denver  v. 
Capelli,  4  Col.  25  ;  Bannagan  v.  Dist.  of 
Columbia,  2  Mackey,  285.  See,  also,  Ran- 
lett  V.  Lowell,  126  Mass.  431  ;  Steinmeyer 
V.  St.  Louis,  3  Mo.  App.  256.  But  see 
and  compare  on  this  point,  Seifert  v. 
Brooklyn,   101   N.  Y.   136 ;   Fleming  v. 


Manchester,  44  Law  Times  (n.  s.),  517. 
In  Americus  v.  Eldridge,  64  Ga.  524,  the 
court  decided  that  an  adjacent  property 
owner  was  not  entitled  to  an  injuiiction  to 
prevent  the  construction  of  a  sewer  by  the 
city,  on  the  ground  that  as  planned  it  was 
too  small,  and  threatened,  when  completed, 
to  flood  his  lot.  A  person  cannot  recover 
damages  from  a  city  for  a  nuisance  caused 
by  a  sewer  which  was  built  by  himself,  or 
jointly  by  himself  and  others,  on  the 
ground  that  the  city  had  acquiesced  in  its 
construction.  Richards  v.  Waupun,  59 
Wis.  45. 

A  municipal  corporation,  it  has  been 
observed,  would  act  judiciously  in  insist- 
ing on  having  drains  made  under  the  di- 
rection of  their  officers  and  by  their  own 
workmen  and  contractors,  instead  of  the 
private  proprietors  ;  for  it  would  not  do  to 
allow  all  persons  to  break  into  a  main 
sewer  and  make  drains  at  their  discretion. 
Besides  the  inconvenience,  the  health  of 
the  community  would  suffer  from  such  a 
course,  for  the  nuisance  occasioned  by  de- 
fective drainage  may  often  give  lise  to  a 
widespread  evil,  injuring  many  more  than 
the  persons  on  whose  premises  the  cause 
of  the  nuisance  exists.  It  seems  a  neces- 
sary policy,  therefore,  for  such  a  corpora- 
tion to  keep  the  matter  in  its  own  hands. 
But  then,  if  the  corporation  does  for  such 
good  purposes  prevent  proprietors  from 
making  the  drains  they  require,  and  oblige 
them  to  have  them  done  by  the  cor- 
poration engineer  and  contractors,  it  is 
manifestly  just  and  necessary  that  the  cor- 
poration should  see  that  the  work  is  done 
as  it  ought  to  be.  Reeves  v.  Toronto,  21 
Up.  Can.  Q.  B.  160  ;  Harris.  Mun.  Man. 
(5th  ed.)  439.  See  on  the  general  subject 
Stainton  v.  Metrop.  Bd.  of  Works,  23 
Beav.  225  ;  3  Jur.  N.  s.  257  ;  Cator  v. 
Lewisham  Dist.,  5  B.  &  S.  115  ;  Darby  v. 
Crowlaiid,  38  Up.  Can.  Q.  B.  338  ;  Cogh- 
lan  V.  Ottawa,  1  App.  (Can.)  R.  54. 
Where  a  drain  was  so  unskilfully  con- 
structed  by  the  corporation  contractors  a.s 
not  to  carry  off  water,  but  to  carry  filth 
from  the  main  sewer  into  plaintiffs  cellar, 
which  for  months  he  had  endured,  it  was 
held  that  he  was  entitled  to  sue  the  cor- 
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ment  rightly  to  establish,  that  a  city  may  be  liable  on  the  ground 
of  negligence  in  respect  of  public  sewers,  solely  constructed  and 
controlled  by  it,  where  by  reason  of  their  insufficient  size,  clearly 
demonstrated  by  experience,  they  result  under  ordinary  conditions 
in  overflowing  the  private  property  of  adjoining  or  connecting 
owners  with  sewage,  and  that  the  principle  of  exemption  from 
liability  for  defect  or  want  of  efficiency  of  plan  does  not,  as  more 
fully  stated  below  (sections  1051,  1051  a),  extend  to  such  a  case.^ 

§  1047.  Same  subject.  —  It  is,  perhaps,  impossible  to  reconcile 
all  of  the  cases  on  this  subject,  and  courts  of  the  highest  respect- 
ability have  held  that  if  the  sewer,  wJuitever  its  plan,  is  so  con- 
structed by  the  municipal  authorities  as  to  cause  a  positive  and 
direct  invasion  of  the  plaintiff's  private  property,  as  by  collecting 
and  throwing  upon  it,  to  his  damage,  water  or  sewage  which 
would  not  otherwise  have  flowed  or  found  its  way  there,  the  cor- 
poration is  liable.^    This  exception  to  the  general  doctrine,  when 

poration  for  the  recovery  of  substantial 
damages,  though  no  by-law  for  the  making 
of  the  drain  was  proved.  Reeves  r.  To- 
ronto, 21  Up.  Can.  Q.  B.  160.  So  if,  in 
the  construction  of  a  drain  by  corporation 
contractors,  quantities  of  earth  be  thrown 
up  and  permitted  to  continue,  so  that,  in 
times  of  rain,  mud  and  water  were  driven 
on  plaintiffs  messuage,  he  was  held  enti- 
tled to  sue  the  corporation  for  damages. 
Farrell  v.  London,  12  Up.  Can.  Q.  B.  347. 
See,  also,  Perdue  v.  Chinguacousy  Corp., 
25  Up.  Can.  Q.  B.  61 ;  post,  sec.  1048. 
As  to  power  to  compel  drainage  and  assess 
cost  thereof  under  Canadian  Municipal 
Act,  McCutchon,  In  re,  22  Up.  Can.  Q.  B. 
613  ;   Morse  v.  Haynes,  lb.  107. 

1  See  cases  cited  in  notes  to  this  sec- 
tion ;  also  sees.  1047,  1051,  and  notes; 
Shearm.  &  Red.  ^eg.  (4th  ed.)  sees.  273- 
275,  287. 

'•'  Ashley  v.  Port  Huron,  35  Mich.  296 
(1877) ;  s.  c.  24  Am.  Rep.  552,  and  note, 
where  the  cases  are  reviewed  and  the  siib- 
ject  instructively  examined  by  Cooley,  C.  J. 
The  facts  are  not  very  fully  stated,  but  the 
case  appears  to  be  one  where  by  means  of 
a  sewer  cut  by  the  city,  water  in  increased 
quantities  was  collected,  and  discharged 
upon  private  property.  In  such  cases, 
the  municipal  liability  would  seem  to  be 
much  more  clear  than  for  liability  for 
turface-water  set  back  on  private  property 


below  the  level  of  the  street  solely  by  rea- 
son of  culvert  or  drains  built  accoi-ding 
to  the  plan  adopted  by  the  council,  but 
which  proved  to  be  of  insufficient  capacity. 
Cooley,  C.  J.,  seems  to  admit  that  the 
judgment  is  in  conflict  with  Wilson  v.  New 
York  {supra,  sec.  1045,  note)  ;  but  when 
the  facts  are  regarded,  this  would  seem  not 
necessarily  to  be  so.  The  late  case  of  Sei- 
fert  V.  Brooklyn,  101  N.  Y.  136,  holds  the 
city  liable  in  cases  falling  within  the  prin- 
ciple stated  in  the  text.  Post,  sec.  1051, 
note.  Rowe  v.  Portsmouth  (obstrucrion 
of  sewer),  56  N.  H.  291 ;  s.  c.  22  Am.  Rep. 
464 ;  Thurston  v.  St.  Joseph,  51  Mo.  510 
(1873)  ;  s.  c.  11  Am.  Rep.  463  ;  Pum- 
pelly  V.  Green  Bay  k  Miss.  Canal  Co.,  13 
Wall.  168,  181  (1871)  ;  ante,  sec.  991, 
note  ;  Nevins  v.  Peoria,  41  III.  502  (1866); 
Pettigrew  r.  Evansville,  25  Wis.  223,  and 
cases ;  Weis  r.  Madison,  75  Ind.  241  ; 
Parker  r.  Nashua,  59  N.  H.  402  ;  North 
Vernon  ».  Voegler,  89  Ind.  77;  Evansville 
V.  Decker,  84  Ind.  325,  and  cases  ;  Cooley 
on  Torts,  chap.  xix.  ;  ante,  sees.  1043, 
note,  1045,  note,  1046  and  note,  1048, 
note.  That  the  defects  which  cause  dam- 
age are  a  part  of  a  general  plan  of  con- 
strucrion  of  sewers  as  adopted  by  a  city, 
constitutes  no  defence  to  an  action  for 
damages  caused  by  an  overflow.  See  Lehn 
r.  San  Francisco,  66  Cal.  76  ;  Taylor  v. 
Austin,  32  Minn.  247. 
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properly  limited  and  applied,  seems  to  be  founded  on  sound  prin- 
ciples, and  will  have  a  salutary  effect  in  inducing  care  on  the  part 
of  the  municipality  to  prevent  such  injuries  to  private  property,  and 
will  operate  justly  in  giving  redress  to  the  sufferer  if  such  injuries 
are  inflicted.  Accordingly,  although  a  municipality  having  the 
power  to  construct  drains  and  sewers  may  lawfully  cause  them  to 
be  built  so  as  to  discharge  their  refuse  matter  into  the  sea,  or  nat- 
ural stream  of  water,  yet  this  right  must  be  so  exercised  as  not  to 
create  a  nuisance  public  or  private.  If  a  public  nuisance  is  created, 
the  public  has  a  remedy  by  a  public  prosecution ;  and  any  individ- 
ual who  suffers  special  injury  therefrom  may  recover  therefor  in  a 
civil  action.  If,  therefore,  deposits  from  sewers  constructed  by  a 
city  cause  a  peculiar  injury  to  the  owner  of  a  wharf  or  dock,  by 
preventing  or  materially  interfering  with  the  approach  of  vessels 
and  the  accustomed  and  lawful  use  of  the  wharf  or  dock,  the  city 
is  liable  to  the  latter  in  damages.^ 

§  1048   (802).    Liable   for  Neglect  of   Ministerial  Duties.  —  It  is 

agreed  that  wherever  the  duty  as  respects  drains  and  sewers  ceases  to 
he  legislative  or  judicial,  or  quasi  judicial,  and  becomes  ministerial, 
then,  although  there  be  no  statute  giving  the  action,  a  municipal 

Flooding  lands  by  neglect  to  keep  sewer  ognizes  both  the  wharf  and  the  sewer  as 
in  repair  clearly  imposes  a  liability  on  the  lawful  and  authorized  structures,  and  con- 
corporation.  See  Barton  v.  Syracuse,  36  eludes  by  holding  that  the  city,  under  the 
N.  Y.  54  (1867),  and  cases  cited  infra,  sec.  statute  empowering  it  to  construct  sewers, 
1048,  note  ;  Nims  v.  Troy,  59  N.  Y.  500  ;  "  has  the  right  to  construct  their  opening 
Oilman  v.  Laconia,  55  N.  H.  130  (1875)  ;  into  the  public  docks,  and  to  use  them  in 
s.  c.  20  Am.  Rep.  175,  where  the  previous  a  reasonable  manner  for  conducting  and 
cases  in  the  State  are  reviewed,  and  Ball  depositing  therein  refuse  matters  and  ira- 
V.  Winchester,  32  N.  H.  435,  explained  purities,  but  it  is  its  duty  to  cause  such 
and  limited.  Rowe  v.  Portsmouth,  56  docks  to  be  cleared  of  such  deposits  when- 
N.  H.  291  ;  8.  c.  22  Am.  Rep.  464.  ever  they  become  an  obstruction  to  nava- 

^  Franklin  "Wharf  Co.  v.  Portland,  67  gation  or  injurious  to  the  public  health." 

Me.  46  (1877)  ;   s.  c.  24  Am.  Eep.  1,  and  In  Merrimac  River  Canal  Prop.  v.  Lowell, 

note  of  Mr.  Thompson  ;   Emery  v.  Lowell,  7  Gray,  223,  the  city  was  held  liable  in 

104  Mass.  13  ;    Haskell  v.  New  Bedford,  tort  for   draining  water   through   sewers 

108  Mass.  208  ;    Brayton   v.   Fall  River,  into  the  canal  of  a  private  corporation  to 

113  Mass.  218  ;  s.  c.  18  Am.  Rep.   470  ;  the  injury  of  the  canal.    Extent  of  liability 

Morse  v.  Worcester,  139  Mass.  389  ;  Gil-  in  Massachusetts  in  such  cases  to  a  riparian 

lery  v.  Madison,  63  Wis.  510  ;    Barron  v.  proprietor  for  the  pollution  of  the  stream. 

Baltimore,   2  Am.  Jour.  103,  cited  ante,  Merrifield  v.  Worcester,    110   Mass.  216 

sec.  74,  note ;  Kranz  v.  Baltimore,  64  Md.  (1872)  ;  a.  c.  14  Am.  Rep.  692. 
491 ;  s.  c.  2  Atl.  Rep.  908  ;  Richardson  v.  Drainage  of  surface-water  by  ditches 

Boston,  19  How.  (IT.  S.)  270.     The  opin-  into  a  stream  which  is  the  natural  outlet 

ion  of  the  court  in   the  Franklin  Wharf  of  such  water  gives  no  right  of  action  to  a 

case,  supra,  delivered   by  Dickerson,  J.,  riparian  proprietor  below.    Waffle  v.  N.  Y. 

treats  the  public  right  of  navigation  as  Cent.  R.  R.  Co.,  53  N.  Y.  11  (1873)  ;  s.  a 

paramount  to  the  right  of  sewerage,  rec-  13  Am.  Rep.  467  ;  ivfra,  sec.  1049,  note. 
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corporation  is  liable  to  the  same  extent  and  on  the  same  principles 
as  a  private  person  or  corporation  would  be  under  like  circum- 
stances, for  the  negligent  discharge  or  the  negligent  omission  to 
discharge  such  duty,  resulting  in  an  injury  to  others.^ 


1  Barton  c.  Syracuse,  36  N.Y.  54(1867); 
37  Barb.  392  ;  Ninis  v.  Troy,  59  N,  Y.  500 
(1875),  cites  and  follows  text  ;  Kobs  v. 
Minneapolis,  22  Minn.  159,  164  (1875)  ; 
Henderson  v.  Minneapolis,  32  Minn.  319  ; 
Denver  v.  Capelli,  4  Col.  25  ;  South  Bend 
V.  Paxon,  65  Ind.  228  ;  Child  v.  Boston, 
4  Allen,  41  (1862) ;  Emery  v.  Lowell,  104 
Mass.  13  (1870) ;  Brayton  v.  Fall  River, 
113  Mass.  218  ;  "Washburn  Manuf.  Co.  r. 
Worcester,  116  Mass.  458  ;  Boston  Roll- 
ing Mills  V.  Cambridge,  117  Mass.  396  ; 
McGregor  (city  of)  v.  Boyle,  34  Iowa,  268 
(1872).  Compare  Dermont  v.  Detroit,  4 
Mich.  435  (1857)  ;  Montgomery  Council  r. 
Gihuer,  33  Ala.  116  (1858)  ;  8.  c.  26  Ala. 
665  ;  Jones  v.  New  Haven,  34  Conn.  1 ; 
Logansport  v.  Wright,  25  Ind.  512  ;  Ham- 
ilton V.  Columbus,  52  Ga.  435  (1874);  Har- 
per V.  Milwaukee,  30  Wis.  365  ;  Watei-s  v. 
Bay  View,  61  Wis.  642  ;  Dixon  v.  Bak- 
er, 65  111.  518  (1873)  ;  Kibele  v.  Phila- 
delphia, 105  Pa.  St.  41  ;  Vanderslice  v. 
Philadelphia,  103  Pa.  St.  102  ;  Savannah 
V.  Ciearj',  67  Ga.  153  ;  Savannah  v. 
Spears,  66  Ga.  304  ;  Fink  v.  St.  Louis, 
71  Mo.  52  ;  Hardy  v.  Brooklyn,  91  N.  Y. 
435  ;  Winn  v.  Rutland,  52  Vt.  481 ; 
Smith  V.  Alexandria,  33  Gratt.  208.  In 
Harper  v.  Milwaukee,  supra,  the  court  say: 
"  In  general  a  municipal  corporation  has 
no  more  right  than  a  natural  person  to 
create  and  maintain  a  nuisance,  and  is  lia- 
ble for  injuries  occasioned  thereby  in  any 
case  where  a  private  person  would  be  lia- 
ble under  like  circumstances."  See,  also, 
South  Bend  v.  Paxon,  67  Ind.  228  ;  North 
Vernon  v.  Voegler,  89  Ind.  77  ;  Crawfords- 
ville  V.  Bond,  96  Ind.  236  ;  Quincy  v. 
Jones,  76  111.  231  ;  Imler  v.  Springfield, 
55  Mo.  119  ;  Farrell  v.  London,  12  Up. 
Can.  Q.  B.  343  ;  Jones  v.  Bird,  5  B.  &  Al. 
837  ;  Drew  v.  New  River  Co.,  6  C.  &  P.. 
754  ;  Grocers'  Co.  v.  Donne,  3  Bing.  N.  C. 
84 ;  Coe  V.  Wise,  7  B.  &.  S.  831  ;  but  see 
Ward  V.  Lee,  7  E.  i;  B.  426  ;  Clothier  v. 
Webster,  12  C.  B.  (y.  s.)  790 ;  Perdue  v. 
Chinguacousy  Corp.,  25  Up.  Can.  Q.  B. 
61,  65,  66  ;   Meek  v.  Whitechapel  Bd.  of 


Works,  2  F.  &  F.  144  ;  Scroggie  v.  Guelph, 
36  Up.  Can.  Q.  B.  534  ;  supra,  sees.  949, 
1047. 

Judicial  or  quMsi-judidal  and  minis- 
terial duties  discriminated.  Ministerial 
duties,  as  distinguished  from  those  which 
are  discretionary  or  quasi  judicial,  are  such 
as  are  "  absolute,  certain,  and  imperative." 
Per  Denio,  C.  J.,  in  Mills  f.  Brooklyn,  32 
N.  Y.  489  (1865)  ;  Lewenthal  v.  New- 
York,  5  Lans.  (N.  Y.)  532.  See  Donohue 
r.  New  York,  3  Daly  (N.  Y.)  165  ;  McCar- 
thy V.  Syracuse,  46  N.  Y.  194  (1871); 
Clemence  v.  Auburn,  66  N.  Y.  334  (1876). 
All  acts  involved  in  the  necessary  perform- 
ance of  a  duty  prescribed  by  ordinance  are 
ministerial.  Danbury  k  N.  R.  R.  Co.  r. 
Norwalk,  37  Conn.  109  (1870)  ;  Amy  v. 
Des  Moines  Co.  Sup.,  11  Wall.  136  (1870). 
Ante,  sec.  237,  note,  as  to  personal  liability 
of  officers  for  torts.  A  corporation  may  be 
said  to  did  judicially  in  selecting  and  adopt- 
ing a  plan  on  which  a  public  work  shall  be 
constructed  ;  yet  as  soon  as  it  begins  to 
carry  out  that  plan,  it  acts  ministerially, 
and  is  bound  to  see  that  the  work  is  done 
in  a  reasonably  safe  and  skilful  manner. 
Rochester  W.  Lead  Co.  v.  Rochester,  3 
N.  Y.  463  ;  Barton  v.  Syracuse,  36  N.  Y. 
54  ;  Lacour  v.  New  York,  3  Duer  (N.  Y.), 
406  ;  Lloyd  v.  New  York,  5  N.  Y.  369  ; 
Jones  V.  New  Haven,  34  Conn.  1 ;  Parker 
V.  Lowell,  11  Gray,  353  ;  Wilson  v.  New 
York,  1  Denio  (N.  Y.),  595;  Seifert  v. 
Brooklyn,  101  N.Y.  136,  reviewing  and  dis- 
tinguishing previous  New  York  cases.  In- 
fra, sec.  1051  ;  Logansport  v.  Wright,  25 
Ind.  512  ;  Martin  r.  Brooklyn,  1  Hill  (N. 
Y. ),  545  ;  Mellen  v.  Western  R.  R.  Co.,  4 
Gray,  301  ;  Mills  v.  Brooklyn,  32  N.  Y. 
489  ;  Child  v.  Baston,  4  AUen,  41  ;  Wheel- 
er V.  Worcester,  10  Allen,  591  ;  Eastman 
V.  Meredith,  36  N.  H.  284  ;  Mears  v.  Wil- 
mington, 9  Ired.  L.  73 ;  Delmonico  v. 
New  York,  1  Sandt  (N.  Y.)  222  ;  Munn 
V.  Pittsburgh,  40  Pa.  St.  364  ;  Memphis  v. 
Jjosser,  9  Humph.  (Tenn.)  757  ;  Detroit  r. 
Corey,  9  Mich.  165  ;  Grant  r.  Brookh-n, 
41  Barb.  381.     See,  also,  Holliday  v.  St. 
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§  1049.  Same  subject.  Liable  for  Neglect  to  repair.  —  In  accord' 
ance  tvith  the  above  distinction  between  legislative  or  judicial  duties 
on  the  one  hand,  and  ministerial  duties  on  the  other  (a  distinction 
plain  in  theory,  but  oftentimes  difficult  of  application  to  particular 
cases),  a  municipal  corporation  is  liable  for  negligence  in  the  minis- 
terial duty  to  keep  its  sewers  (which  it  alone  has  the  power  to  con- 
trol and  keep  in  order)  in  repair,  as  respects  persons  whose  estates 
are  connected  therewith  by  private  drains,  in  consequence  of  which 
such  persons  sustain  injuries  which  would  have  been  avoided  had 
the  sewers  been  kept  in  a  proper  condition.^  If  the  sewer  is  negli- 
gently permitted  to  become  obstructed  or  filled  up,  so  that  it  causes 
the  water  to  back-flow  into  cellars  connected  with  it,  there  is  a 
liability  therefor  on  the  part  of  the  municipal  corporation  having 
the  control  of  it,  and  which  is  bound  "  to  preserve  and  keep  in 
repair  erections  it  has  constructed,  so  that  they  shall  not  become 
a  source  of  nuisance  "  to  others.^     The  work  of  constructing  gutters. 


Leonard's  Par.,  11  C.  B.  (n.  s.)  192  ;  Par- 
sons V.  Bethnal  Green,  17  L.  T.  (n.  s.)  211; 
Harrison  Munic.  Man.  (5th  ed)  522.  In 
Indiana  it  is  held  that  "in  actions  against 
municipal  corporations  for  injuries  result- 
ing from  the  negligent  construction  or 
maintenance  of  sewers,  the  plaintiff  must 
show  that  he  was  free  from  contributory 
negligence."  Fort  Wayne  v.  Coombs,  107 
Ind.  75,  and  cases  cited,  disapproving 
Koll  V.  Indianapolis,  52  Ind.  547,  on  this 
point. 

1  Child  V.  Boston,  4  Allen,  41  (1862)  ; 
supra,  sees.  980,  1045,  1046,  1047.  There 
is  considered  to  be  no  liability  in  Massa- 
chusetts on  the  part  of  a  city  for  failing  to 
keep  a  public  cesspool  and  sewer  in  repair, 
in  consequence  of  which  waste  water  ac- 
cumulates and  flows  into  neighboring  cel- 
lars not  connected  with  the  sewer.  Barry  v. 
Lowell,  8  Allen,  127  (1864),  distinguished 
from  Child  v.  Boston,  supra.  But  where 
the  reason  on  which  this  distinction  rests 
does  not  apply,  and  where  the  work  would 
be  regarded  as  a  corporate  one,  the  duty  to 
prevent  it  becoming  a  nuisance  might  be 
such,  we  think,  as  to  impose  a  liability  on 
the  coq)oration  for  injuries  which  would 
not  have  been  suffered  had  it  been  kept  in 
order.  Supra,  sec.  986.  See  Searing  v. 
Saratoga,  39  Hun  ( N.  Y. ),  307.  Municipal 
liability  in  respect  of  sewers  is  very  fully 
discussed  by  Biddle,  J.,  in  Roll  v.  Indian- 
^olis,  52  Ind.  547  (1876).     Bat  see  this 


case  criticised  in  Fort  "Wayne  v.  Coombs, 
107  Ind.  75.  Text  approved  by  Wagner, 
J.,  in  Thurston  v.  St.  Joseph,  51  Mo.  519 
(1873)  ;  s.  c.  11  Am.  Rep.  463  ;  and  in 
Kranz  v.  Baltimore,  64  Md.  491 ;  Hitch- 
ins  V.  Frostburg  (approving  text),  68  Md. 

100  (1888)  ;  Semple  v.  Vicksburg,  62 
Miss.   63. 

2  Barton  v.  Syracuse,  36  N.  Y.  54 
(1867)  ;  Smith  v.  New  York  (sewer  of 
adequate  size  obstructed  by  nmd  and  sand 
of  which  city  had  notice  ;  held  liable),  66 
N.  Y.  295  (1876)  ;  McCarthy  v.  Syra- 
cuse, 46  N.  Y.  194  ;  Hines  v.  Lockport, 

50  N.  Y.  236  ;  Nims  v.  Troy,  59  N.  Y. 
500  (1875);  Xew  York  v.  Furze,  3  Hill 
(N.  Y.),  612  (1842),  explained  in  Wilson 
V.  New  York,  1  Denio  (N.  Y.),  595  (1845), 
and  in  Mills  v.  Brooklyn,  32  N.  Y.  489 
(1865),  and  the  ground  of  the  decision 
stated  as  in  the  text.     Seifert  v.  Brooklyn, 

101  N.  Y.  136,  reviewing  and  distinguish- 
ing previous  New  York  cases ;  infra,  sec. 
1051,  note  ;   s.  p.  Thurston  v.  St.  Joseph, 

51  Mo.  510  (1873)  ;  Imler  v.  Springfield, 
55  Mo.  119,  128  (1874) ;  Denver  r.  dapelli, 
4  Col.  25.  City  cannot  discharge  drainage 
into  a  mill-race  owned  by  others  (Colum- 
bus r.  Hydr.  Woolen  Mills  Co.,  33  Ind. 
435,  1870),  but  may  connect  its  sewerage 
with  any  natural  flow  of  water,  and  is  not 
liable  for  the  falling  in  of  a  sewer  (with 
which  it  has  connected  its  own)  which  it 
did  not  build,  and  which,  being  on  pri- 
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drains,  and  sewers  is  ministerial,  and  when,  as  is  usually  the  case, 
the  undertaking  is  a  corporate  one,  the  corporation  is  responsible  in 
a  civil  action  for  damages  caused  by  the  careless  or  unskilful  man- 
ner of  performing  the  work.^ 


§  1050.  Same  subject  — The  principle,  indeed,  is  a  general  one, 
that  while  there  is  no  implied  liability  for  damages  necessarily 
occasioned  by  the  construction  of  any  municipal  improvement 
authorized  by  law,  yet  if  the  work  thus  authorized  he  not  executed  in 
a  proper  or  skilful  manner,  there  will  arise  a  common-law  liability 
for  all  damages  not  necessarily  incident  to  the  work,  and  which  ar© 
chargeable  to  the  unskilful  or  improper  manner  of  executing  it'-^ 


vate  property,  it  has  no  right  to  enter  to 
repair,  and  wliere  the  injury  is  not  shown 
to  have  resulted  from  the  connection  of 
the  city's  sewer  with  the  old  sewer,  the 
fall  of  which  caused  the  injury.  Mnnn  v. 
Pittsburgh,  40  Pa.  St.  364  (1861).  Supra, 
sec.  1047.  To  establish  a  liability  for  de- 
fect in  sewer,  the  plaintifiF  must  show  fault 
in  construction  or  negligence  in  removing 
obstructions.  Smith  r.  New  York,  66 
N.  Y.  295  (1876)  ;  s.  c.  23  Am.  Kep.  53. 
Seifert  v.  Brooklyn,  supra. 

A  municipal  corporation  cannot  dis- 
charge its  sewers  upon  private  property  ; 
and  where  a  city  caused  its  sewers  to 
empty  into  a  small  water-course  running 
through  the  plaintiflTs  property,  thereby 
conducting  to  and  emptying  upon  such 
property  a  greater  body  of  water  than  the 
natural  flow  through  the  water-course,  to 
the  injury  of  the  property-owner,  it  is 
prima  facie  liable  therefor.  O'Brien  v.  St. 
Paul,  18  Minn.  176  (1872)  ;  s.  p.  Eobs 
V.  Minneapolis,  22  Minn.  159  (1875),  in 
which  the  city  was  held  liable  for  cutting 
a  ditch  across  a  street,  thereby  causing 
an  unusual  quantity  of  water  to  be  turned 
with  destructive  force  upon  the  premises 
of  the  plaintiff.  Presumption  of  authority 
in  street  commissioners  to  cut  the  ditch. 
lb.  In  Waffle  v.  N.  Y.  Cent.  R  R.  Co., 
58  Barb.  413,  it  was  decided  that  a  person 
may  drain  his  own  land  into  a  running 
stream  without  liability,  although  such 
drainage  may  cause  at  rimes  an  increase 
of  water  in  the  stream  to  the  damage  of 
the  owners  below.  This  case  distinguished 
in  Gould  v.  Booth,  66  X.  Y.  62,  65  (1876); 
supra,   sec    1048.      Liability  of  city  for 


drain  at  end  of  wharf.  Richardson  «- 
Boston,  19  How.  270  ;  ante,  sec.  110, 
note ;  supra,  sec.  1048,  and  note. 

1  Supra,  sees.  949,  983,  1040,  1046, 
1048.  In  Child  v.  Boston,  4  Allen,  41 
(1862),  it  is  held  that  the  mayor  and 
aldermen  of  Boston,  in  building  sewers, 
act  as  public  statutory  officers,  and  not  as 
agents  of  the  city  ;  but  generally  the 
power  to  construct  sewers  is  private  or 
corporate,  and  it  was  admitted  and  held 
to  be  such  in  Child  v.  Boston,  by  Hoar,  J., 
lb.  p.  52.  This  is  very  clearly  explained 
by  Manning,  J.,  in  Detroit  r.  Corey,  9 
Mich.  165,  184  (1861) ;  Mills  ».  Brooklyn, 
32  N.  Y.  489  (1865) ;  Dermont  v.  Detroit, 
4  Mich.  435  (1857)  ;  Ross  v.  Madison,  1 
Ind.  281 ;  Kensington  Comm'rs  v.  Wood, 
10  Pa.  St.  93,  95 ;  Bronson  r.  Wallingford, 
54  Conn.  513  ;  ante,  sec.  58.  The  neces- 
sity for  covered  public  sewers  in  streets  in 
cities  with  compact  populations,  and  their 
special  uses,  seem  to  the  author  to  make 
the  duties  of  cities  in  respect  thereof  cor- 
porate rather  than  public,  as  that  distinc- 
tion has  been  pointed  out  in  other  portions 
of  the  present  chapter.  Ante,  sees.  966, 
967,  974  et  seq. 

A  city  with  express  power  to  construct 
sewers  and  to  provide  drainage,  in  order  to 
find  an  outlet  for  sewage  beyond  the  city, 
was  held,  in  the  absence  of  any  restric- 
tion, express  or  implied,  to  have  the 
incidental  right  to  make  a  contract  with 
a  land-owner,  in  order  to  secure  such  an 
outlet.  Coldwater  v.  Tucker,  36  Mich. 
474  (1877);  s.  c.  24  Am.  Rep.  601, 

■-*  Same  authorities  cited  in  la.<5t  note. 
Supra,  sees,  983,  988,  990  et  seq.;  Brine  o. 
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§  1051.  Result  summed  up  as  to  Municipal  Liability  for  Injuries 
caused  by  Surface-water  and  defective  Sewers.  —  A  review  of  the 
authorities,  in  the  light  of  the  true  principles  of  law  applicable  to 
the  subject  of  municipal  liability  for  injuries  caused  by  surface- 
water  and  defective  sewers,  justifies  the  author,  he  conceives,  in 
laying  down  the  following  general  propositions,  leaving  cases  not 
covered  by  them  to  be  determined  upon  their  special  circum- 
stances :  — 

1.  Where  the  municipality  keeps  within  the  limits  of  its 
streets  and  within  the  limits  of  its  jurisdiction,  and  the  injury 
caused  by  surface-water  is  wholly  incidental  to  and  consequen- 
tial upon  the  exercise  of  its  lawful  powers,  there  is  no  implied 
or  common-law  liability.     This  is  everywhere  admitted. 

2.  Where  the  injury  is  occasioned  by  the  plan  of  the  im- 
provement, as  distinguished  from  the  mode  of  carrying  the 
plan  into  execution,  there  is  not  ordinarily  any  liability.  This 
also  is  everywhere  admitted  to  be  generally  true,^  but  it  is 
subject,  however,  in  the  judgment  of  many  courts,  to  the 
qualifications  stated  in  the  subsequent  paragraphs  of  this 
section. 

3.  In  the  case  last  supposed,  there  will  be  a  liability  if 
the  direct  effect  of  the  work,  particularly  if  it  be  a  sewer  or 

Great  "Western  Ry.  Co.,  110  Eng.  Com.  L.  L.  Cases,  713  et  seq.  ;   Morse  v.  Worces- 

(2  B.  &  S.)  402,  411,  per  Cromplon,  J.,  ter,   139  Mass.   389  ;    Broom  Coram,   on 

cited  11  H.  of  L.  Cases,  714  ;    Sprague  v.  Com.  Law  (4tli  ed.),  660,  where  the  recent 

"Worcester,  13  Gray,  193  (1859),  per /S'Aaw,  English  cases  are  cited ;   Shearm.  &  Red. 

C.  J.  ;   Perry  v.  "Worcester,  6   Gray,    544  Neg.  (4th  ed.)  chap.  xiv.  :    "Incorporated 

(1856),   and   cases   cited;    Proprietors  of  Public  Trustees. " 

Locks,  &c.  V.  Lowell,  7  Gray,  223  ;  Flagg         i  Gilluly  v.  Madison,  63  Wis.  518.     In 

V.  "Worcester,  13  Gray,  601,  605  ;  followed  Weis  v.  Madison,  75  Ind.  241,  the  leading 

in  Kennison  v.  Beverly,   146   Mass.   467  case  in  Indiana  upon  the  subject  of  this 

(1888)  ;   McGregor  r.  Boyle,  34  Iowa,  268  section,  ^ar/,  J. ,  after  quoting  paragraph  2, 

(1872)  ;  Emery  v.  Lowell,   104  Mass.  13  said  :    "  If  we  are  to  understand  that  it 

(1870)  ;    Murphy  v.  Lowell,    128   Mass.  refers  to  the  mere  plan  of  the  improve* 

396  ;   City  Council  v.  Gilmer,  33  Ala.  116  ment,  without  reference   to  the  perform- 

(1858)  ;  s.  c.  26  Ala.  665  ;  Barton  v.  Sy-  ance  of  the  work  under  it,  there  can  be  no 

racuse,  36  N.   Y.  54   (1867)  ;  Conrad  v.  question  as  to  the  correctness  of  the  rule 

Ithaca,  16  N.  Y.  158  ;   Cowley  v.  Sunder-  as  stated.     There  is,  however,  a  broad  and 

land,  6    H.   &  N.    565   (1861);    Carr  v.  plain  distinction  between  judicial  or  legis- 

Northern  Liberties,  35  Pa.  324  ;  Atchison  lative  acts  and  ministerial  ones.     The  con« 

V.  Challiss,  9  Kan.  603  ;   Judge  v,  Meri-  struction  of  a  plan  may  be  a  judicial  act ; 

den,  38  Conn.  90  ;   Denver  v.  Rhodes,  9  the  performance  of  the  work  is  certainly  a 

Col.  554.     Further  as  to  the  right  to  main-  ministerial  act.     This  court  has  repeatedly 

tain  actions  against  bodies  executing  public  recognized  and  enforced  the  doctrine,  that 

works  under  legislative  authority,  for  the  a  municipal  corporation  is  not  liable  for 

improper  mod*;  in  which  their  powers  have  the  exercise  of  a  legislative  power,  but 

been  exercised,  see  opinion  of  Blackburn,  that   it   is  liable   for  the  negligent   per« 

J.,   in    Mersey  Docks   Cases,    11    H.   of  formauce  of  ministerial  acts." 
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drain,  is  to  collect  an  increased  body  of  water,  and  to  precipi- 
tate it  or  sewage  on  private  property,  to  its  injury.^  But 
since  surface-water  is  a  common  enemy,  which  the  lot-owner 
may  fight  by  raising  his  lot  to  grade,  or  in  any  other  proper 
manner,  and  since  the  municipality  has  the  undoubted  right 
to  bring  its  streets  to  grade,  and  has  as  much  power  to  fight 
surface-water  in  its  streets  as  the  adjoining  private  owner,  it 
is  not  ordinarily,  if  ever,  impliedly  liable  for  simply  failing  to 
provide  culverts  or  gutters  adequate  to  keep  surface-water  off 
the  adjoining  lots,  helmo  grade,  particularly  if  the  injury  is 
one  which  would  not  have  occurred  had  the  lots  been  filled 
so  as  to  be  on  a  level  with  the  street  The  cases  are  not  in 
harmony  on  the  point  last  presented,  but  the  above  is  believed 
by  the  author  to  be  the  correct  doctrine.^ 

4  There  is  a  municipal  liability  where  the  property  of  private 
persons  is  flooded,  either  directly  or  by  water  or  sewage  being 
set  back,  when  this  is  the  result  of  the  negligent  execution  of 
the  plan  adopted  for  the  construction  of  gutters,  drains,  cul- 
verts, or  sewers,  or  of  the  negligent  failure  to  keep  the  same 
in  repair  and  free  from  obstruction,  and  this  whether  the  lots 
are  below  the  grade  of  the  streets  or  not  The  cases  support 
this  proposition  with  great  unanimity.^ 

5.  Perhaps  the  adjudged  cases  have  not  always  kept  as 
closely  in  view  as  they  ought  the  difference  between  drains 
as  part  of  street  improvements  constructed  to  dispose  of  sur- 
face-water and  common  or  public  sewers  constructed  to  provide 
for  and  dispose  of  the  sewage  of  cities.     "Where  such  sewers  are 

*  This  sentence  of  the  text  is  qnoted  in  exemption  from  liability  for  the  mistaken 
Seifert  r.  Brooklyn,  101  N.  Y.  136  (1886),  exercise  of  functions  of  a  judicial  orlegisla- 
and  upon  the  principle  therein  expressed,  tive  character,  asserted  in  Mills  v.  Brook- 
as  applied  to  sewers  in  cities,  the  judgment  lyn,  32  N.  Y,  489,  495  ;  Wilson  v.  New 
in  that  case  rests.  Here  the  city  built  a  York,  1  Denio,  595,  598  ;  Lynch  r.  New 
main  sewer  in  1868.  Experience  showed,  York,  76  N.  Y.  60.  The  review  by  Ritger, 
soon  after  it  was  completed,  that  its  ca-  C.  J.,  of  these  and  the  other  principal  cases 
pacity  was  not  sufBcient,  and  it  resulted  in  New  York  bearing  upon  the  question 
in  overflowing  private  property.  Not-  clears  the  subject  in  the  State  of  New  York 
withstanding  this  the  city  continued  to  of  some  obscurity,  and  places  it  in  a  more 
build  and  attach  new  lateral  sewers  until  certain  light.  Aiite,  sees.  1045,  1046. 
the  inundations  of  private  property  oc-  ^  The  text  r^arded  "as  a  clear  and 
cnrred  eight  or  ten  times  a  year, —  a  fact  correct  statement  of  the  rule,  supported 
well  known  to  the  corporation.  The  by  the  decided  weight  of  authority."  "Weis 
city  corporation  was,  under  these  circum-  r.  Madison,  75  Ind.  241. 
stances,  held  liable  for  inundations  of  the  '  GUluly  r.  Madison,  63  Wis.  518  ; 
plaintifTs  property  in  1884  by  sewage.  Hitchius  v.  Frostburg,  68  Md.  100  (1888), 
The  court  rightly  held,  we  think,  that  approving  text, 
the  case  was  not  within  the  principle  of 
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built  and  solely  controlled  by  a  municipality,  many  cases,  as 
shown  in  the  sections  of  the  text  relating  to  this  subject,  have 
held  that  the  municipality  is  liable  for  direct  inundations  of 
connecting  property  with  water,  filth,  and  sewage,  where  the  sewer, 
although  it  may  have  been  built  pursuaui  to  a  plan  adopted 
by  the  municipality,  is  negligently  maintained  by  it  after  the 
sewer  has  been  shown  by  experience  to  be  insufficient,  under 
ordinary  conditions,  to  prevent  such  a  nuisance  and  direct  in- 
jury to  the  plaintiff's  property.  In  view  of  the  purpose  of 
sewers,  their  indispensableuess  to  property  owners  in  cities, 
their  vital  relation  to  the  public  health,  the  exclusive  nature 
(as  the  power  is  usually  conferred)  of  the  municipal  author- 
ity to  construct  and  to  control  them,  the  power  and  means 
(where  these  exist  in  the  municipality)  to  provide  a  remedy, 
and  the  utter  helplessness  of  the  property  owner,  if  no  remedy 
is  provided,  liability  to  a  private  action  for  negligence  is 
doubtless  a  salutary  rule,  and  one  which  in  the  author's  judg- 
ment is,  under  the  conditions  above  stated,  and  where  no  con- 
trary legislative  intent  appears,  entirely  consistent  with  legal 
principles. 

§  1051  a.  Same  subject.  —  In  such  case  the  injury  to  the  prop- 
erty owner  is  manifest.  It  is  caused  by  the  sole  act  or  neglect  of 
the  municipal  authorities.  They  alone  have  the  power  to  remove 
the  cause.  The  property  owner  is  substantially  remediless  unless 
he  can  quicken  and  secure  corporate  action  by  means  of  a  civil  suit 
for  damages.  The  city  as  the  corporate  representative  of  the  fas- 
ciculus of  local  interests  which  make  sewers  a  necessity  for  the 
benefit  of  all  of  the  inhabitants  of  the  municipality,  is  the  author  of 
the  injury  which  the  plaintiff  in  the  case  supposed  sustains  in  the 
attempt  to  benefit  all.  The  dictate  of  justice  is  that  no  person 
should  suffer  unequally,  and,  if  he  does,  that  all  should  make  com- 
pensation. If  the  city  has  the  power  and  the  means  by  taxation  or 
otherwise  to  remedy  the  defective  sewer,  and  yet,  under  the  condi- 
tions above  defined  and  limited,  continues  such  sewer,  it  must  on 
legal  principles  be  liable,  unless  it  can  justify  its  act  or  omission  by 
its  legislative  powers  and  duties  relating  thereto.  Certain  it  is 
that  these  powers  were  not  given  with  any  such  intent.  Under  the 
usual  constitutional  limitations  on  legislative  action  it  is  at  least 
doubtful  whether  powers  so  injurious  to,  and  so  destructive  of, 
private  rights  could  be  directly  conferred,  and  if  not,  how  can  they 
be  held  to  be  obliquely  granted,  or  to  be  embraced  in  large  and 
general  grants  of  authority  ?     Such  delegations  of  authority  are  to 
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be  construed  favorably  to  the  rights  of  the  citizen,  and  may,  we 
think,  reasonably  be  considered  as  implying  a  condition  that  it  shall 
not  be  exercised  so  as  to  inflict  unnecessary  or  at  all  events  negli- 
gent injuries  upon  private  property. 

§  1052.  Conclusion.  —  And  here,  according  to  its  plan,  this  work 
is  brought  to  a  close.  Mr.  Willcock,  in  concluding  a  similar 
treatise  upon  the  Municipal  Corporations  of  England,  before  the 
Eeform  Act,  disgusted  with  their  petty  disputes,  intrigues,  and  cor- 
ruptions, declared  that  they  had  long  since  ceased  to  have  any  bene- 
ficial operation,  and  added  :  "  I  have  travelled  through  this  work  as 
a  merchant  from  Medina  to  Damascus,  —  a  weary  waste  of  way ; 
there  is  as  little  to  gratify  the  mind  in  the  investigation  as  to  please 
the  eye  in  the  desert."  Such  has  not  been  our  experience  in  the 
present  work :  on  the  contrary,  the  extensive  field  over  which  we 
have  passed  has  presented  at  every  turn  new  and  interesting  subjects 
for  contemplation.  Our  municipalities,  in  their  creation  and  opera- 
tions, stand  closely  related  both  to  the  States  and  to  administrative 
law.  They  offer  to  the  statesman,  the  legislator,  and  the  jurist 
questions  of  perplexing  intricacy  and  deepest  moment.  How 
thoroughly  our  municipal  institutions  are  wrought  into  the  frame- 
work of  our  government  and  administration,  how  important  the 
functions  they  are  made  habitually  to  perform,  how  closely,  in  the 
exercise  of  their  diversified  powers,  and  in  the  discharge  of  their 
varied  duties,  they  touch  the  daily  life  and  affect  the  most  impor- 
tant interests  of  the  citizen  and  of  the  property  owner,  cannot  fail 
to  impress  the  most  inattentive  observer.  They  are  quickened  by 
the  spirit  of  modern  times,  and  in  all  their  multiform  purposes,  both 
public  and  corporate,  they  illustrate  its  activity,  enterprise,  and  pro- 
gress. Walled  towns  belong  to  a  past  age.  The  violence  and  inse- 
curity of  that  age  have  passed  away,  but,  in  their  place,  our  chartered 
corporations,  particularly  our  large  cities,  are  encountering  the  perils, 
not  less  alarming,  of  corruption  and  fraud  on  a  gigantic  scale,  en- 
gendered by  the  large  revenues  and  official  patronage  at  their  dis- 
posal, aided  by  the  disinclination,  often  the  steady  refnsal,  of  the 
substantial  citizens  to  take  an  active  part  in  the  management  of 
municipal  affairs.  How  best  to  govern  our  cities  is  a  problem  in 
statesmanship  not  yet  fully  solved ;  but  it  is  clear  that  for  many  of 
the  excesses  to  which  municipal  bodies  are  prone  the  courts  afford, 
in  the  usual  state  of  legislation,  the  most  effectual,  and  frequently 
the  only,  remedy.  It  is  impossible  to  rise  from  the  survey  of 
the  authority  of  the  judicial  tribunals  over  them,  to  keep  them 
within  their  chartered  limits,  to  enforce  their  rights  on  the  one 
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hand,  and  to  enforce  rights  against  them  on  the  other,  without  pro- 
found admiration  for  the  learning  and  conservative  wisdom  of 
the  judges,  as  displayed  in  their  reported  judgments,  the  princi- 
ples whereof  we  have  sought  to  extract,  arrange,  and  embody  in 
these  pages. 
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The  referances  are  to  tbe  sections.    Sections  1  to  565,  inclnsive,  are  in  Volame  I. ;  Bcstkms 
656  to  1052,  inclusire,  are  in  Volume  II. 


ABATEMENT, 

of  suits  by  public  officers,  237  n.  on  p.  321. 

of  mandamus  proceedings  in  case  of  death  or  resignation,  861  a-861  d. 
in  case  of  change  in  membership  of  council,  881. 
ABOLISHING  CORPORATIONS.     (See  Dissolution  of  Corporation.) 
ABUTTER   (see  Certiorari;   Contracts;   Equity;   Eminent  Domain; 
Local  Improvements;  Streets;  Taxation), 
has  property  rights  in  streets,  587  b,  656  a,  656  b,  663  n.  on  p.  792,  690, 
723  c,  730. 

right  of  access  is  property,  587  b,  663  n.,  723  c,  730. 
whether  easement  in  street  may  include  unobstructed  view,  734  a,  u. 
remedies  in  respect  to  his  rights  and  easements  in  sti'eets,  663,  664,  686  n^ 

723  d. 
may  recover  for  injuries  to  his  easements  of  access,  light,  and  air,  712,  730, 

992  n. 
may  be  deprived  of  easement  of  access,  &c.,  by  eminent  domain,  666  n. 
title  to  middle  of  street,  633  n.,  663  n. 
respective  rights  of  the  abutter  and  of  the  public  in  streets,  656  a,  723  a. 

result  of  the  New  York  cases  stated,  656  b. 
effect  of  fee  of  street  being  in  abutter  or  municipality,  663,  664  a,  689  n., 

702-704  a,  722-726. 
right  in  respect  of  public  squares,  660  n.,  661  n.,  663. 
jurisdiction  in  equity  at  instance  of,  611,  644  n.,  661,  666,  907  n.,  994. 
whether  several  distinct  owners  may  join  in  a  suit,  661  n.,  907  n.  on  p. 
1093. 
whether  abutter  can  maintain  ejectment  where  dedication  is  complete, 

663  n. 
as  to  reverter  on  vacation  of  street,  589  n.,  653  n.,  666  n. 
use  of  street  by  abutter  under  license  from  city,  liability  of  city,  953  n. 
as  to  right  to  soil  or  minerals  in  streets,  633  n.,  664  n.,  687-689,  989  n. 
nuisance  upon  street,  adjoining  owner  may  maintain  action  for  damages, 
660. 
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cannot  treat  as  nuisance  and  fill  up  sewer  built  by  municipal  authority, 

660  n. 
use  of  street  for  railroad,  consent  of  abutter  essential,  701  a-701  c,  720. 
(See  Railroads.) 
compensation  to  abutter,  702-704  a,  711. 

petition  of  abutters  to  use  of  street  by  railway  company  may  ba  requis- 
ite, 706  n. 
nature  of  right  of  railroad  company  in  street  as  against,  709  n. 
whether  construction  and  operation  of  railroad  may  be  enjoined, 

703  n.,  706  n.,  708,  718  n.,  720  n.,  723  c,  n.,  723  d,  n. 
unauthorized  use,  remedy  in  trespass  or  ejectment,  663  n.,  703  n. 
railway  liable  to  action  for  unreasonable  use  of  street,  723  n. 
rights  and  remedies  with  respect  to  elevated  railways  in  streets,  723  a- 

723  d. 
railway  operated  by  electricity  supplied  through  overhanging  wires, 
n.  on  p.  893. 
right  to  compensation  for  use  of  streets  for  telegraph  poles,  698  a,  734  c, 

n.  on  p.  893. 
assessment  for  local  improvements,  752  et  seq.     (See  Taxation  and 
Local  Assessments.) 

conditions  precedent  to  abutter's  liability,  811,  812. 
may  enjoin  collection  of  unequal  assessment,  923  n. 
when  assessment  cannot  be  validated  against,  77,  78. 
irregularities  may  have  effect  to  invalidate  assessment  against,  936. 
as  to  estoppel  by  joining  in  petition  for  improvement,  800  n.,  990  n. 
assent  or  petition  of  abutters  is  jurisdictional,  800-802. 
liability  to  assessment  for  improving  highway  as  a  street,  677  n. 
notice  of  proceedings  for  assessment  of  benefits,  606  n.,  802  a-804. 
whether  whole  cost  of  improvement  may  be  imposed  upon,  753,  761. 
construction  of  "adjacent"  and  "adjoining,"  752  n.  on  p.  915. 
assessments  for  benefits  received  from  opening  of  street,  617,  752. 
rights  with  respect  to  contracts  of  city  for  local  improvements,  810. 
mandamus  for  delay  in  completing  street  improvements,  609  n. 
proceedings  to  lay  out  streets,  when  remedy  by  certiorari  and  when  in 
equity,  611  n. 
power  to  pave  streets  at  expense  of,  796,  797.     (See  Streets.) 
on  public  common  liable  for  expense  of  paving  whole  street,  799  n. 
assessment  against,  for  cost  of  making  sewers,  808,  809.     (See  Sewers.) 
apportionment  of  cost  of  public  wells  and  cisterns,  690  n. 
not  entitled  to  compensation  for  damages  from  change  of  grade,  989  et  seq 
(See  Streets.) 
exception  to  the  rule  in  Ohio,  72En.,  990  n.  on  p.  1226. 
effect  of  special  constitutional  provisions  on  right  to  compensation, 

995  «-995  c 
liability  of  board  of  public  works  for  change  of  grade,  974  n.  on  p, 

1196. 
injunction  to  restrain  work  of  grading,  990  n.,  994, 995  c,  n.  on  p.  1242, 
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no  right  to  lateral  support  of  soil  of  street,  672,  990  n.  on  pp.  1225,  1226, 

991. 
not  entitled  to  damages  for  indirect  injury  to  his  trade,  992  n. 
overflow  of  surface  water,  right  to  compensation,  988  n.,  989  n.,  990  n.  on  p. 

1223,  992  n.,  103S-1045.     (See  Surface  Water.) 
remedy  for  destruction  of  shade  and  ornamental  trees,  663  n.,  990  n.  on 

p.  1222. 
power  of  city  to  compel  building  of  sidewalk,  798. 

no  right  in  abutter  to  raise  or  lower  sidewalk  or  street,  661  n. 
failure  to  remove  unsafe  sidewalk  after  notice,  804  n. 
not  bound  to  keep  sidewalk  in  repair  unless  by  virtue  of  statute  re- 
quirement, 1012. 
as  to  duty  to  clear  snow  from  sidewalk,  394,  1006  n.,  1012  n.»  1033  n. 
liability  to  person  injured  by  reason  of  snow  or  ice  on  sidewalk, 
1006. 
liable  for  injury  from  snow  or  ice  falling  from  roof,  1006  n. 
not  liable  for  defects  in  sidewalk  occasioned  by  natural  causes,  1033  n. 
negligent  or  wrongful  acts  of  abutters,  liability  to  person  injured,  1032. 
cannot  defend  on  ground  that  work  was  done  by  contractors,  1033. 
bound  to  keep  sufficient  covering  over  excavation  in  sidewalk,  1033. 
liability  as  between  owner  and  tenant,  1034  n. 
where  area-cover  existed  at  time  of  dedication  of  highway,  liability  for 

maintaining,  1034  n. 
as  to  right  of  action  over,  in  favor  of  city,  1036. 
may  construct  underground  house-vaults  in  streets,  656  b,  699,  700. 

municipality  may  impose  conditions,  688  n.,  690  n.,  768  n. 
rights  in  respect  to  doors,  shutters,  iron  gratings,  &c.,  734. 
rights  as  to  porches  and  bay  windows  in  or  over  streets,  734  a,  734  b. 
use  by  another  for  business  purposes  of  street  in  front  of,  661  n.,  730  n. 

on  p.  886. 
building  of  wharf  by  municipality  no  invasion  of  rights  of,  110,  634  n. 
liability  of  city  to,  for  constructing  viaduct  in  street,  990  n.  on  p.  1221. 
ACCEPTANCE  OF  CHARTERS.    (See  Charter.) 
ACCEPTANCE  OF  PUBLIC  WORK  BY  THE  CORPORATION, 

effect  of,  464,  483  n.,  812. 
ACCRETION.     (See  Alluvion.) 
ACKNOWLEDGMENT 

of   plat,    when    essential   to    valid   statutory    dedication,   628.      (See 
Dedication.) 
ACQUISITION  OF  PROPERTY.     (See  Eminent  Domain  ;  P^opertt.) 
ACT  OF  CORPORATE  BODY, 

what  is,  90. 
ACT  OF  LEGISLATURE.  (See  Charter  ;  Constitutional  Provisions  ; 

Curative  Act;  Legislature;  Taxation.) 
ACTION  AND  LIABILITY   (see   Contracts;    Chap.  XXIII.  on  Civil 
Actions    and    Liabilities  ;    Defences  ;    Parties  ;  Pleadings  ; 
Practice;  Remedy), 
VOL.  II.  —  44 
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when  private  action  lies  against  municipal  corporations,  66,  98  n.,  935 
et  seq. 

distinction  between  public  and  private  capacity,  66,  831  n.,  966-968. 

liability  of  municipal  officers  to  actions,  236,  237,  859,  910  n. 
of  municipal  corporation  to  officers,  235,  236  n. 
officers  to  corporation  and  to  others,  236,  237  and  notes,  305  n.,  859. 
for  omissions  of  officers,  935  n. 

evidence  in  such  actions,  237  n. 

when  corporation  may  defend  actions  against  its  officers,  147,  148,  479  n. 

suits  by  public  officers,  237  n. 

one  municipal  corporation  may  sue  another,  935  n. 

one  municipality  may  recover  contribution  from  another,  938. 

corporate  name  in  suits,  176,  181,  237  n.,  822  n.,  871  n.,  884  n. 

use  of  name  of  city  by  board  of  park  commissioners,  598  n. 

whether  municipal  corporations  are  affected  by  statute  of  limitations,  667-' 
675,  815  n. 

agreement  by  attorney  to  refer  a  cause  binding  on  municipality,  456  n. 

in  bar  of  action  on  debt  city  cannot  set  up  its  willingness  once  to  pay, 
506  n. 

in  actions  generally,  original  records  or  authenticated  copies  competent 
evidence,  304.     (See  Evidence.) 

in  collateral  action  parol  evidence  not  admissible  to  contradict  corporate 
record,  299. 

action  of  replevin  for  official  documents,  right  to  office  cannot  be  deter- 
mined in,  302  n. 

actions  on  official  bonds,  defences,  216. 

statute  may  require  presentation  or  demand  before  suit,  937. 

charter  may  prescribe  time  within  which  suit  shall  be  brought,  675  n., 
937. 

when  performance  of  obligation  becomes  impossible  by  act  of  law  no 
action  will  lie,  69  n.  on  p.  120. 

when  proof  of  organization  not  necessary  for  maintenance  of  action,  84  n. 

actions  to  enforce  ordinances,  408  et  seq.      (See  Complaints  ;   Ordi- 
nances.) 

actions  on  contracts  for  local  improvements,  480-483,  810. 
to  recover  taxes  and  assessments,  789  n.,  815-818. 
upon  express  contracts,  935-937.    (See  Contracts.) 

liability  on  implied  contracts,  938. 

actions  on  bonds  and  coupons,  486  and  n.,  509  n.     (See  Bonds,  Muni- 
cipal; Coupons.) 

limitations  of  actions  on,  486  n.,  512  n. 

on  ordinary  warrants,  in  whose  name,  487.  (See  Orders  and  Warrants.) 

to  recover  back  illegal  taxes,  939-947. 

time  in  which  to  bring  action,  66  n.  on  p.  109.     (See  Taxation.) 

corporation  cannot  maintain  action  on  invalid  penal  bond,  458. 

attorney-general  cannot  maintain  action  for  money  fraudulently  taken 
from  municipality,  68  n.  on  p.  113,  913. 
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action  against  city  for  recovery  of  stock  or  an  accounting,  ex  contractu, 

966  n. 
action  for  services  rendered  and  materials  furnished,  right  of  city  to  set 

off,  937  n. 
to  enforce  payment  of  debts  due  from  dissolved  corporation,  170. 
new  town  bound  by  result  of  action  against  parent  town,  187  n. 
to  recover  money  voluntarily  paid,  112  n.,  939-942. 

what  is  a  voluntary  payment,  112  n.,  941  n. 
enactment  that  no  costs  shall  be  recovered  against  city  invalid,  765  n., 

822  n. 
private  action  for  breach  of  duty  imposed  by  by-law,  308  n.  on  p.  387. 
liability  for  torts,  710,  948  et  seq.     (See  Tobts.) 
action  to  prevent  illegal  corporate  acts,  in  whose  name,  909  et  seq. 
doctrine  of  implied  corporate  liability,  66,  459  et  seq.,  481  n.,  961  et  seq., 

980  et  seq. 
liability  as  property  owner,  985-986. 
for  damages  to  private  property  from  negligence,  986  n. 
of  corporation  for  acts  done  by  direction  of  the  cotmcil  without  by-laws, 

309  n. 
liability  for  injuries,  distinction  between  municipal  and  quasi  corporations 

in  respect  to,  26,  27,  961  et  seq.,  983,  986  et  seq. 
civil  liability  of  quasi  corporations,  961,  962,  966  n.,  996-999,  1017  n.  on 

p.  1282. 
no  liability  for  consequential  damages  from  authorized  acts,  987  et  seq. 
whether  neglected  duty  involves  liability  depends  upon  its  nature,  965  a, 

mi,  980. 
liability  in  respect  to  opening  streets,  609,  610.     (See  Emi2«:xt  Domain  ; 

Streets.) 
for  damages  caused  by  grading,  989-995  c.     (See  Streets.) 
civil  liability  in  resjiect  to  defective  streets,  996-1037.     (See  Streets.) 

that  corporation  is  indebted  up  to  constitutional  limit  no  defence,  137. 
liability  in  respect  to  surface  water,  drains,  and  sewers,  1038-1051  a, 

(See  Sewers  and  Drains;  Surface  Water.) 
liability  to  patentee  of  invention  for  infringements,  966  n. 
mode  of  enforcing  liabilities  of  New  England  towns,  576,  849  n.,  962  n. 
ACTS  (see  Actions;  Meetings;  Office  and  Officer;  Qcobcm), 
must  be  transacted  at  corporate  meeting,  259,  270  n.,  455. 
quorum  essential  to  valid  action,  292. 
concurrence  requisite,  282,  288. 
may  be  ratified  by  subsequent  legal  meeting,  268  n. 
of  corporation  under  statute  not  in  force,  318  n. 
after  a  valid  adjournment  illegal,  269  n. 
of  de  facto  council  valid,  296. 
judicial  and  ministerial,  distinction  in  respect  to  majority  principle,  283 

and  n. 
corporate  body  may  rescind  previous  acts,  290. 
in  pari  materia,  how  construed,  8S  n. 
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ACTS  —  continued. 

of  corporation  must  be  pleaded  and  proved,  83. 

may  be  proved  by  parol,  298,  300,  301. 
of  boards  of  public  agents,  parol  evidence  competent,  300  n. 
void,  when  beyond  scope  of  power,  89, 168,  968-970.    (See  Ultra  Vires.) 
prohibition  as  a  remedy  against  illegal  corporate  proceedings,  611  n., 

930. 
unauthorized  or  illegal  corporate  acts,  remedies  to  prevent,  correct,  and 

redress,  906  et  seq. 
by  direction  of  council  without  by-laws,  liability,  309  n. 
no  liability  for  consequential  damages  from  authorized  acts,  987  et  seq. 
acts  and  declarations  of  officers,  evidence  for  or  against  the  corporation, 

237  n.  on  p.  321.     (See  Evidknce.) 
liability  of  public  officers  for  acts  judicial  in  their  nature,  237  n.  on 
p.  324. 
for  acts  involving  the  exercise  of  discretion,  237  n.  on  p    325.     (See 

Discretion.) 
for  acts  of  subordinates,  237  n.  on  p.  324. 
of  de  /ac^o officers  valid,  189  n.,  197  n.,  215,  221  n.,  256  n.,  276,  417,  531, 

763  n.,  892  n.,  970  n. 
acts  of  officers  in  respect  to  nuisances,  379. 
unauthorized  acts  may  be  ratified,  463,  464,  465. 
ADJOINING  OWNER.     (See  Abutter.) 
ADJOURNMENT.     (See  Meeting.) 

power  to  adjourn  corporate  meetings,  265,  269,  287. 
should  appear  of  record,  269  n. 

after  valid  adjournment  no  business  can  be  legally  transacted,  269  n. 
requirement  of  votes  by  ayes  and  nays  held  not  to  apply  to  motions  for, 
-      291  n. 
what  may  be  done  at  adjourned  meeting,  287. 
proof  of  adjournment  by  parol,  298. 
presumption  of  regularity  of,  287  n. 
ADMISSION  TO  OFFICE.     (See  Mandamus.) 
ADOPTION  OF  ORDINANCES,  309.     (See  Ordinances.) 
ADVERSE  POSSESSION.     (See  Limitation  of  Actions.) 
AGENTS  (see  Contracts;  Ratification;  Respondeat  Superior), 
may  be  invested  with  what  power,  96,  445,  452. 

application  of  majority  principle  w'here  corporate  power  has  been  dele- 
gated to,  283. 
town  committee  agent  of  the  town,  283  n.  on  p.  361. 
power  of  county  commissioners  to  appoint  agent  by  parol,  301  n. 
boards  of  public  agents,  acts  may  be  shown  by  parol,  300  n. 
actions  against,  corporate  records  competent  evidence,  304. 
officers  are  the  agents  of  the  corporate  body,  531. 
principles  of  the  law  of  agency  applicable  to  their  acts,  exception,  531. 
water  committee  agents,  not  officers,  of  city,  59  n. 
power  of  legislature  to  appoint  agent  for  municipal  corporation,  71. 
State  may  appoint  agent  to  build  bridge  to  be  paid  for  by  municipality,  74. 
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when  cities  in  executing  police  dnties  are  agents  of  the  State,  141  n.  on 
p.  213,  975. 

parent  town  agent  of  new  town  in  defending  action,  187  n. 

authority  of  agent  may  be  implied,  213  n. 

power  to  make  contracts  for  corporation,  96, 445  et  seq.    (See  Contracts.) 

liability  of  the  municipality,  935. 

those  dealing  with,  bound  to  ascertain  nature  and  extent  of  authority, 
447. 

appointment  of  agent  may  be  inferred,  450  n. 

authority  to  negotiate  sale  of  bonds,  450  n. 

power  of  eminent  domain  conferred  upon  a  merely  public  agent,  608  n. 

dedication  of  land  to  public  use  by  agent  of  owner,  635  n. 

licensee  of  the  corporation  not  its  agent,  953. 

trespass  by  agent  involves  no  corporate  liability,  when,  970  n. 

unsafe  streets,  liability  for  act  of  agent  or  servant,  1034  n. 
AGRICULTURAL  LANDS, 

extension  of  boundaries  so  as  to  include,  185  n. 

within  corporate  limits,  taxation  of,  794,  795. 
AID  TO  RAILWAYS  (see  Boxds,  Municipal;  Railroads), 

evil  effects  of,  12,  153-164. 

municipal  railway  aid  bonds,  508-554. 
ALABAMA, 

liability  of  municipal  corporations  to  garnishment  process,  101  n. 

validity  of  municipal  subscriptions  to  stock  of  railroads,  153  n. 

whether  municipality  can  prescribe   punishment  for  offence  punishable 
under  State  law,  368  n.  on  p.  438. 

doctrine  as  to  assessments  for  local  improvements,  752  n.  on  p.  916. 

mandamus  to  compel  levy  of  taxes,  849  n. 

construction  of  provision  requiring  compensation  to  be  made  for  proper^ 
"  injured,"  995  c,  n. 
ALDERMAN  (see  Officer), 

office  at  common  law,  218. 

integral  part  of  an  old  English  corporation,  35. 

is  a  "  civil  officer,"  59  n. 

acting  as  mayor,  208  n. 

not  individually  liable  for  passing  unauthorized  ordinance,  235  n.,   237 
n.  on  p.  326. 

mandamus  does  not  lie  to  compel  performance  of  official  duties  regfularly, 
828  n. 

quo  warranto  against,  elected  on  wrong  day  refused,  839  n.,  901. 
ALIENATION.     (See  Dedication  ;  Property.) 
ALLEYS.     (See  Streets.) 
ALLUVION, 

rights  to,  within  corporate  limits,  106  et  seq.,  563  n.,  634. 
AilENDMENT, 

of  municipal  charters,  51,  85. 

to  charter  is  a  public  act,  83  n. 
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AMENDMENT  —  con^m«erf. 

of  corporate  records,  294-297.     (See  Records  and  Documents.) 

ex  parte  amendment  of  records,  296. 

mandamus  to  compel  clerk  to  amend  record,  296  n. 

after  record  has  been  read  and  approved,  297. 

of  records  nunc  pro  tunc,  297  n. 

of  writ  and  information  in  mandamus  proceedings,  870  n.,  872  n. 
AMERICAN   CITIES   AND  TOWNS 

defined,  9. 

considered  as  business  corporations,  15. 
AMERICAN   STATES, 

Constitutions  of,  recognize  right  of  local  government,  3  a,  9,  11,  12,  58 
et  seq. 
AMOTION  AND  DISFRANCHISEMENT,  238-256.     (See  Office  and 
Officer.) 

distinction  between  the  two,  238. 

English  doctrine  of  disfranchisement  inapplicable  in  this  country,  238, 
239. 

corporation  itself  has  no  power  to  disfranchise  a  citizen,  239. 

power  of  amotion  in  this  country,  242,  243,  250. 

power  to  amove  a  common-law  incident  of  all  corporations,  240. 

by  whom  power  to  be  exercised,  241-244. 

majority  of  legal  quorum  may  amove,  280. 

power  to  amove  must  be  strictly  pursued,  245. 

express  power  of  removal  excludes  any  implied  power,  245. 

implied  power  of  removal  for  cause,  249,  251. 

what  oifences  will  justify  exercise  of  power,  251. 

scope  of  implied  power  of  removal,  252. 

what  are  sufficient  causes  for  removal,  252  n.,  254  n. 

sufficiency  of  cause  is  a  question  for  the  court,  252. 

power  to  expel  construed  and  limited,  246,  247. 

power  to  remove  includes  power  to  suspend,  247  n. 

proceedings  to  amove,  253. 

charter  mode  must  be  pui-sued,  253  n. 

when  notice  of  proceedings  to  amove  requisite  and  when  it  may  be  dis- 
pensed with,  249-255. 

writ  of  prohibition  against  mayor  in  cases  of  removal,  254  n. 

requisites  of  a  valid  proceeding  to  amove,  254  n.,  255. 

whether  judgment  of  council  in  amotion  proceedings  conclusive,  255  n. 

when  removed  officer  entitled  to  mandamus,  255. 

mandamus  proper  remedy  of  suspended  member  of  council,  248  n. 

mandamus  to  compel  corporation  to  amove  an  officer,  251  n. 

United  States  courts  cannot  restrain  city  authorities  from  removing  city 
officer,  245  n. 

county  authorities  cannot  remove  treasurer,  245  n. 

effect  of  valid  amotion,  256. 

removed  officer  may  be  ousted  on  quo  tcarranto,  256. 

jurisdiction  as  to  amotion  belongs  to  the  common-law  courts,  255  n. 
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AMOTIOX   AND   DISFRANCHISEMENT  — con/inued. 

as  to  personal  liability  of  oflBcers  who  take  part  in  amotion  proceed- 
ings, 255  n. 
AMOUNT   OF  DAMAGES 

for  property  taken  for  streets,  etc.,  622-625.    (See  Damages  ;  Eminent 
Domain;  Streets.) 
AMUSEMENTS  (see  Exhibitions), 

power  to  license  and  tax,  357,  360,  748,  750  n. 
ANCIENT   CITIES, 

historical  view  of,  1. 
ANCIENT  ROME, 

historical  sketch,  3  a. 
ANIMALS  (see  Ordinances  ;  Police  Powers  and  Regulations), 
power  to  impound  and  forfeit,  150,  348-351. 
power  must  be  strictly  pursued,  150,  348,  351  n. 
"  pound  "  defined,  150  n. 

when  notice  or  legal  proceedings  necessary,  348-350. 
ordinance  takes  effect  whether  owner  a  resident  or  not,  348  n.,  351  n.,  35& 
by-laws  to  prohibit  animals  running  at  large,  321  n.,  329. 

city  not  responsible  for  acts  of  person  employed  to  enforce,  975  n. 
city  not  liable  for  injury  caused  by  animals  running  at  large,  950. 
owner  may  be  made  liable  for  damages,  142  n. 
power  to  fine  owner  of  animals  at  large,  348  n.,  402. 
the  keeping  of  dogs  may  be  regulated  and  licensed,  141  n.,  150  n.,  358  n. 
power  to  regulate  the  keeping  of,  is  police  power,  141  n. 
towns  may  be  made  liable  for  damage  done  by  dogs,  150  n. 
power  to  regulate  the  keeping  of  cows,  369  n. 
by-law  imposing  fine  for  keeping  swine  Mrithin  corporate  limits,  374  n. 

on  p.  446. 
obstruction  of  sidewalks  by  swine,  680  n. 

exhibition  of  wild  animals  on  public  street  is  a  nuisance,  730  n.  on  p.  885. 
as  to  liability  of  city  for  granting  license  for  exhibition,  975  n.,  1011  a. 
exhibition  of  stud-horse  in  street  is  a  nuisance,  375. 
cruelty  to,  city  may  prohibit  under  general  welfare  clause,  404. 
defects  and  obstructions  in  street  tending  to  frighten,  liability,  1011. 
liability  where  runaway  horse  is  injured  by  reason  of  defect  in  street,  1015. 
slaughtering  of  animals,  323  n.,  362  n.,  369  n.,  405  n.  on  p.  473. 
ordinance  prohibiting  the  rendering  of  carcasses  of  animals  within  the 

city  valid,  326. 
dead  animals  are  not  nuisances  per  se,  374  n.  on  p.  450. 
authority  to  one  person  to  convert  to  his  own  use  dead  animals,  to  the 
exclusion  of  owners'  rights,  unconstitutional,  319  n.  on  p.  398. 
ANNEXATION.    (See  Boundaries.) 

APPEAL  (see  Bail  ;  Certiorari  ;  Municipal  Courts  ;  Writ  of  Error), 
summary  proceedings  where  right  to  jury  trial  is  given  by  appeal,  439. 

(See  Jury.) 
from  action  of  court  of  general  jurisdiction  in  confirming  appraisements, 
440. 
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APPEAL  —  continued. 

by  city  without  having  given  supersedeas  bond,  477  n. 

power  of  city  attorney  to  take  appeal  from  judgment,  479  n. 

mayor  has  no  incidental  power  to  execute  appeal  bond,  208  n. 

from  proceedings  of  inferior  tribunals,  440,  929,  930  n. 

from  proceedings  to  open  streets,  611,  926. 

remedy  for  injury  from  regrading  held  to  be  by  appeal,  990  n.  on  p.  1227. 

effect  of  appeal  by  city  in  action  for  damages  from  unsafe  street,  1035  n. 

effect  on  right  to  mandamus,  830  n.,  846  n. 

corporate  appeal  from  mandamus  proceeding  against  council,  884  n. 

in  mandamus  proceedings,  884  n. 

certiorari  not  granted  where  object  can  be  attained  by  appeal,  926  n.,  929. 

certiorari  not  a  substitute  for  an  appeal,  927.     (See  Certioraki.) 
APPORTIONMENT, 

of  damages  among  lots  benefited,  616.     (See  Eminent  Domain.) 

of  cost  of  public  wells  and  cisterns,  690  n. 

of  taxation  to  secure  uniformity,  737.     (See  Taxation.) 
APPRAISEMENT, 

for  opening  streets,  &c.,  confirmation  by  court  of  general  jurisdiction,  ap- 
peal, 440.     (See  Eminent  Domain.) 
APPROPRIATION 

of  private  property.     (See  Actions  ;  Eminent  Domain  ;  Streets.) 
APPROPRIATION  OF  MONEY, 

limit  on  power  of  council,  30,  89  n.,  149,  479  n. 

illegal  appropriation  restrained,  914-922. 

duty  of  city  council  to  make  needful  appropriations,  740  n. 

made  for  two  objects,  one  lawful,  the  other  not,  when  void,  917  n. 
ARBITRATION, 

power  to  submit  to,  478,  621  n. 

as  to  power  of  legislature  to  compel  municipalities  to  submit  claims  to,  67  n. 
AREA, 

under  sidewalks,  656  &,  699,  700. 

city  may  impose  conditions  in  respect  to  excavation  of,  688  n.,  690  n.,  768  n. 

liability  of  abutter  for  leaving  open  an  area-way  in  pavement,  1032. 

owner  not  liable  for  maintaining  area-cover  which  existed  at  time  of 
dedication  of  street,  1034  n. 
ARKANSAS, 

legislature  cannot  delegate  power  to  create  municipal  corporations,  41  n. 

powers  of  cori>oration  courts  in  respect  to  criminal  charges,  435. 

constitutional  provision  as  to  taxation  and  local  assessment  construed,  747. 

rule  in  regard  to  consequential  damages  for  changing  grade  of  streets, 
990  n.  on  p.  1224. 

construction  of  provision  requiring  compensation  to  be  made  for  property 
"  damaged,"  995  c,  n. 
ARREST, 

power  of  police  oflBcers  to  make,  210,  211. 

when  city  council  may  authorize,  210  n. 

without  warrant,  210  n.,  211,  414  n. 


INDEX.  1349 

The  references  are  to  the  scctioM.    VoL  I.  §§  1-655 ;  VoL  II.  §§  556-1052. 
ARREST  —  continued. 

city  not  liable  for  arrest  which  is  illegal,  975. 
ASSAULT, 

by  ofl&cers,  no  corporate  liability  for,  463,  975. 
municipal  power  to  punish,  368,  434,  435,  436  n.,  437. 
ASSEMBLY,  CORPORATE.     (See  Meetings,  Corporate.) 
ASSESSMENT  AND  TAXATION.     (See  Taxation.) 
ASSUMPSIT  (see  Action  AND  Liability;  Contracts), 
enforcement  of  by-laws  by  action  of,  408,  410,  413  n. 

taxes  by  action  of,  806,  817. 
for  recovery  back  of  illegal  taxes,  939  et  seq. 
liability  of  municipality  upon  implied  assumpsit,  459,  461,  462,  479,  935  xl. 

938,  939.     (See  Contracts.) 
for  notes  issued  to  circulate  as  money,  municipality  not  liable  in,  447  n. 
specialty  contracts,  form  of  remedy  against  town,  456. 
maker  of  coupons  suable  in,  512  n. 
records  of  corporation  as  evidence  in  action  of,  305. 
ATTACHMENT  FOR  CONTEMPT, 

when  officer  disobeys  rule  to  allow  inspection  of  records,  303. 
in  case  of  disobedience  of  writ  of  mandamus,  881-883. 
ATTACHMENT   OF  PROPERTY, 

municipal  revenues  not  subject  to  writ  of  attachment,  100. 
whether  municipal  coi-poration  liable  to  garnishment,  101. 
ATTORNEY  (see  Contracts), 

power  of  municipal  corporation  to  employ,  147  n.,  479. 
liability  of  corporation  to,  230  n.,  292  n.,  479. 
compensation  of  city  attorney,  233  n.,  479. 

suit  for  violation  of  ordinance,  verification  of  complaint  by  deputy,  413  n. 
agreement  by,  to  refer  cause,  binding  on  corporation,  456  n. 
power  of  city  attorney  to  pray  an  appeal,  479  n. 
proof  of  employment,  479  n. 

employment  upon  quantum  meruit,  effect  of  election  as  city  attorney,  479. 
mayor  may  be  employed  as,  by  resolution  of  council,  292  n. 
power  to  tax,  793. 

license  tax  upon  non-resident,  317  n. 
ATTORNEY-GENERAL, 

cannot  maintain  action  for  money  fraudulently  taken  from  municipality, 

68  n.  on  p.  113,  913. 
right  to  file  quo  warranto  information  for  usurpation  of  ofl&ce,  890  n.,  898, 

904  n. 
power  to  file  bill  in  equity  to  prevent  or  redress  abuse  of  corporate  powers, 
909-913,  924. 
ATTORNEY  IN  FACT  (see  Agent), 

when  appointment  need  not  be  under  seal,  190. 
AUCTION  —  AUCTIONEER, 

state  license  as  well  as  city  license  may  be  required,  86. 

ordinance  prohibiting  sale  except  to  highest  bidder,  319  n.  on  p.  398,  466, 

authority  to  regulate  and  license  auction  sales,  357  n. 
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rule  against  combinations  to  prevent  bidding,  470. 

city  may  impose  tax  on  sales  or  require  license  for  selling,  793  n. 

sale  of  franchise  to  operate  railway  on  streets  by,  466  n. 

auctioneer  defined,  357  n.  on  p.  426. 

licensed  auctioneer  held  not  liable  to  payment  of  pawnbroker's  license, 
361  n. 

council  may  enact  penal  ordinance  requiring  auctioneers  to  procure  li- 
censes, 396  n. 

sales  by,  on  streets  may  be  prohibited,  680. 

licensed  auctioneer  not  corporate  agent,  953. 
AUTHORITY, 

scope  of  legislative  authority  over  municipal  corporations,  57-80. 

of  legislature  over  municipal  officers,  58,  58  a. 
with  respect  to  funds  and  revenues,  62. 

corporate  autbority  must  be  exercised  by  proper  body,  274. 

to  enact  ordinances  delegated  to  municipalities,  308. 

to  repair  public  buildings  construed,  140. 
AVOCATIONS  (see  Licenses  ;  Occupations), 

power  to  license  and  tax,  357-362,  366  n.,  746  n.,  764,  768,  785,  791-793. 
(See  Taxation.) 
AWNING, 

municipal  power  with  respect  to,  319  n.  on  p.  398,  680  n. 

not  necessarily  a  nuisance,  374  n.  on  p.  449. 

liability  for  unsafe,  1013,  1034  n. 
AYES  AND  NAYS, 

whether  charter  requirement  of  vote  by,  directory  or  mandatory,  291. 

must  be  entered  in  journal,  291  n. 

nunc  pro  tunc  entry,  291. 

held  not  to  apply  in  motions  to  adjourn,  291  n. 

effect  of  such  requirement  on  power  to  make  parol  contract,  291  n. 

construction  of  special  provision,  450  n. 


BAIL, 

city  not  liable  where  recorder  wrongfully  refuses,  975  n. 
BAKERS, 

powers  relating  to,  347  n.,  357  n.,  361  n.,  392. 

unwholesome  bread,  392. 
BALLOT  (see  Election), 

mode  of  voting  by,  195,  198. 

papers  in  England,  furnished  by  mayor,  198  n. 
BALTIMORE, 

McDonough's  devise  for  education  of  the  poor,  569. 
BANK, 

power  of  Congress  to  incorporate,  38. 

taxation  of  bank  and  bank  stock,  750  n.,  790. 

city  cannot  tax  bank  wholly  owned  by  the  State,  740  n.,  790. 
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BANQUETS   AND   ENTERTAINMENTS, 

no  implied  power  in  municipality  to  give,  149. 
BAWDY   HOUSES, 

power  to  regulate  or  suppress,  88  n.,  314  n.,  376,  396,  436. 

punishment  of  offence  of  keeping,  316  n. 

power  to  license,  328  n. 

persons  may  be  prohibited  by  ordinance  to  visit,  368  n.  on  p.  441. 
BAY   WINDOWS, 

extending  over  building  line,  right  to  construct,  734  a,  734  b. 
BEASTS.     (See  Axi.mals;  Ordixaxces.) 
BENEFITS    AND    DAMAGES.      (See   Damages;    Emixext    Domaixj 

Taxatiox.) 
BERLIN, 

government  of  city  of,  7  a,  n. 

sources  of  revenue  of,  12  a,  n.,  701  b. 
BEVERAGES, 

power  to  regulate  and  license  sale  of,  363-365.     (See  Liquors.) 
BILLIARDS, 

power  to  license  billiard  playing,  375  n. 

tax  upon  billiard  tables,  747. 
BLACKSMITH   SHOP, 

city  may  order  it  to  be  closed  because  a  nuisance,  374  n.  on  p.  450. 
BLASTING, 

liability  for  damages  caused  by,  974  n.,  1029  n.,  1030  n. 
BOARD   OF    HEALTH  (see  Health;  Nuisaxces). 

powers  and  evidence  of  acts  of,  371  n. 
BOARD  OF   PUBLIC   WORKS, 

a  quasi  corporation,  293  n. 

required  to  keep  a  record  of  its  proceedings,  293  n. 
BOATS  AND  VESSELS, 

power  to  tax,  787,  788. 

health  ordinances  in  respect  to,  370,  371  n. 
BONDS,  MUNICIPAL  (see  Borrowing  Moxey;  Coxditioxs  Precedextj 
Contracts;  Debts;  Mandamus;  Railroads), 

negotiable,  express  power  to  municipality  to  issue,  127  n.,  153-164,  484, 
485,  507  a,  509. 

as  to  implied  power  to  issue,  118,  488,  507,  509. 

must  be  issued  for  a  public  purpose,  508. 

in  aid  of  private  enterprises  void,  159  n.,  736  n. 

taxpayer  may  enjoin  issue  of  State  bonds,  923  n. 

municipal  bonds  described,  486. 

different  classes  of,  509. 

in  aid  of  works  of  internal  improvement,  50S-510. 

for  securing  natural  ga.s  for  public  and  private  use,  515  n. 

legality  of,  when  issued  for  toll  bridge,  510.     (See  Bridge.) 

issued  to  pay  for  land  taken  for  street,  interest  not  chargeable  against 
property  benefited,  755  n. 
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authorized  bond  of  school-directors  signed  with  their  individual  names, 
452  n. 

city  cannot  be  compelled  to  issue  its  bonds  against  its  will,  when,  72, 
544  n.,  746  n. 

legislative  prohibition  as  to  issue  of  additional  bonds,  when  a  contract,  69. 

funding  bonds  to  replace  illegal  warrants,  validity,  529  a,  n.  on  p.  611. 

power  of  agent  to  sell,  450  n. 

course  of  decision  of  United  States  Supreme  Court  as  to  railroad  aid- 
bonds,  158,  160,  164,  511,  515. 
result  of  its  decisions  stated,  518. 
leading  cases  on  this  subject  in  that  court  noticed,  520  et  seq. 

State  court  decisions  referred  to,  153  n  ,  550-552. 

force  of  State  court  decisions  in  the  Federal  courts,  515,  517,  544  n. 

general  result  stated,  553. 

negotiable  character  of  railroad  aid-bonds,  160,  512,  513,  518. 

negotiability  not  destroyed  although  corporate  seal  is  attached,  192  n. 

what  constitutes  completed  subscription  to  stock  of  railroad  company, 
538,  540,  541. 
mode  of  subscription,  540. 

conditions  precedent  to  exercise  of  power  to  issue,  163,  519,  526,  545. 

power  to  issue,  essential  to  validity,  119, 163,  518,  519,  542,  545,  548,  553. 
must  be  expressly  conferred,  161,  507,  507  a. 

void  against  bona  fide  holders,  when,  163,  546. 

want  of  power  as  a  defence  to,  518,  519,  526,  545,  548. 
cannot  be  cured  by  recitals,  546. 

non-compliance  with  conditions  in  act  authorizing  issue  of,  519. 

over-issue    contrary   to    statute    or    constitutional    limitation,     135  n., 
527-529  a. 

construction  of  constitutional  provisions,  529  a,  n.,  542  n. 

issued   in  violation   of  express   statute  or  constitutional  provision   are 
void,  531. 

as  to  proceedings  preliminary  to  issuing  of,  532  n.  on  p.  618. 

failure  to  give  notice  of  election,  or  notice  for  required  time,  163,  525. 

constitutional  limitation  on  power  of  legislature  and  constitutional  inhibi- 
tion upon  municipality,  distinction,  540  n. 

authority  to  issue,  does  not  authorize  contribution  to  railroad  by  indors- 
ing its  bonds,  919  n. 

issue  before  law  authorizing  it  took  effect,  542  n.  on  p.  633. 

where  bonds  on  their  face  import  compliance  with  the  law,  533. 

issue  of  new  bonds  in  place  of  old,  477  n. 

presumption  that  bonds  are  issued  under  circumstances  which  give  re- 
quisite authority,  536. 

registration  statutes;  effect  of  fraudulent  antedating,  543. 

legislature  may  validate  bonds  otherwise  void,  522  n.,  544. 

onus  to  prove  assent  of  taxpayers,  526,  532,  537,  550  n. 

provision  requiring  assent  of  two-thirds  of  qualified  voters,  construed, 
157  n.  on  p.  231,  511  n.,  519  n.,  542  n. 
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phrase  "  majority  of  legal  voters  "  construed,  44  n.  on  p.  79. 

petition  of  taxpayers,  532  n.  on  p.  618. 

as  against  purchasers,  record  cannot  be  contradicted  by  parol,  299  n. 

annulment  of  power  to  issue  by  constitutional  provision  or  legislative 

action,  539,  540. 
mandamus  to  enforce  issue  and  delivery  of,  752  n.,  826,  831  n. 
to  compel  town  to  guarantee  railway  bonds,  831  n. 
issue  of  bonds  may  be  enjoined,  519. 

right  of  attorney-general  to  bring  suit  to  prevent  illegal  issue,  912  n. 
taxpayer  may  prevent  issue  of  void  bonds  by  a  municipality,  919  n. 
suit  by  taxpayers  to  declare  bonds  void,  burden  of  proof,  526  n. 
plaintiff  not  entitled  as  matter  of  right  to  temporary  injunction  restrain- 
ing issue,  914  n. 
•waiver  of  irregularities  in  issue,  554. 
cannot  be  issued  in  blank  as  to  date,  512  n. 
creditor's  rights  as  depending  on  legislation  at  date  of  issue,  854'. 
holder  presumed  to  have  acquired  the  bonds  for  value  and  in  good  faith, 

526  n. 
when  executed  by  persons  purporting  to  he  de  facto  officers,  531.     (See 

Acts;  Office  and  Officer.) 
bonds  signed  by  ex-mayor  held  invalid,  294  n.,  331  n.,  509  n.  on  p.  577, 

519  n. 
where  bonds  are  made  payable  at  a  place  unauthorized,  514  n. 
non-compliance  with  condition  precedent,  popular  vote,  &c.,  519  et  seq. 
estoppel  by  recital  to  show  non-compliance  with  condition  precedent, 
520-526.     . 

in  favor  of  bona  fide  holder,  164,  292,  457,  520-549,  551. 

by  recitals,  520-536,  546. 

summary  of  doctrine  of  United  States  Supreme  Court,  549. 

by  recital  to  set  up  defence  of  over-issue,  527-529  a. 

other  grounds  of  estoppel,  537. 

by  former  final  judgment  on  demurrer,  522  n. 

recital  of  wrong  act  of  legislature  as  authority  for  issue,  523  n. 

recital  of  facts  which  officers  had  no  authority  to  determine,  524  n. 

by  recital  of  matter  of  fact,  530. 

town  cannot  set  up  that  it  was  not  legally  incorporated,  530  n. 

effect  of  recital  by  authorized  officers,  530  n. 

municipality  not  estopped  to  deny  that  issue  was  authorized  by 
proper  vote,  530  n. 

statement  in  county  records  contrary  to  recitals,  effect,  530  n. 

rationale  of  estoppel,  531. 

municipality  estopped  to  deny  validity  of  railroad  consolidation,  540  n. 

laches,  acquiescence,  &c.,  as  grounds  of  estoppel,  547,  548. 

as  to  estoppel  by  payment  of  interest,  542  n.,  548,  551. 

ratification  by  acts  of  the  county  authorities,  548  n. 

no  estoppel  to  set  up  defence  of  ultra  vires,  936.     (See  Estoppel.) 

as  to  estoppel  by  decree  entered  upon  consent  of  mayor,  935  n. 
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prescribed  mode  for  levying  taxes  to  pay  is  part  of  the  obligation,   69  n., 
854.     (See  Mandamus.) 

taxation  of  additional  property  to  pay,  69  n. 

authority  to  levy  and  collect  special  tax  to  pay,  cannot  be  repealed, 

554  n.,  854. 
taxation  of  property  outside  of  corporate  limits  to  pay,  737  n. 
amendment  of  act  so  as  to  require  taxation  of  personal  as  well  as 

real  property,  737  n. 
mandamus  to  levy  tax  on  all  taxable  property  to  pay  improvement 

bonds,  850  n.  on  p.  1033. 
charter  limitation  on  power  to  levy  tax  to  pay,  effect  of  subsequent 

constitutional  provision,  851  n. 
bondholder  not  entitled  to  mandamus  for  collection  of  tax  under  abro- 
gated statute,  851  a. 
right  of  creditor  to  viandamus  for  tax  levy,  849-853.  (See  Mandamus.) 
provisions  for  collection  of  special  tax  become  part  of  the  contract,  854. 
may  be  sued  on  by  assignee  in  Federal  court,  513  n.,  935  n. 
colorable  transfer  will  not  give  jurisdiction,  513  u.,  935  u. 
remedy  of  bondholder  is  by  mandamus,  not  in  equity,  855. 
in  Federal  court;  prior  judgment  required,  856,  860. 
enforcement  by  mandamus,  effect  of  Boutwell's  case,  861  a. 
collection  of  tax  by  State  officers  to  pay  bonds  registered  in  office  of  State 

auditor,  924  n. 
distinction  between  bonds  and  warrants  as  to  mode  of  enforcement,  862, 

863  and  notes, 
legislature  may  require  city  to  pay  its  bonds,  72,  76,  554  n.,  746  n.     (See 

Constitutional  Provisions;  Curative  Acts;  Legislature.) 
payment  of  commission  to  purchaser  not  warranted  by  act  authorizing 

sale  at  not  less  than  par,  89  n. 
when  validity  not  affected  by  failure  to  publish  ordinance,  331  n. 
given  by  city  to  replace  illegal  currency  held  valid,  448. 
if  city  sells  its  void  bonds,  implied  assumpsit  to  repay  purchase-money, 

when,  461  n.,  462,  938. 
power  to  guarantee  must  be  expressly  conferred,  471. 
may  be  made  payable  beyond  limits  of  the  State,  506  n.,  512  n. 
mode  of  pleading  in  action  upon,  509. 

corporation,  when  not  relievable  in  equity  against  its  bonds,  509  n. 
principle  of  lis  pendens  not  applicable,  514. 
fraud  as  a  defence,  onus  to  prove  ownership  for  value,  554  n. 
where  lost  or  stolen,  555. 

power  to  mortgage  property  to  secure  bonds,  579, 
State  tax  upon  bonds  of  resident  debtor  held  by  a  non-resident,  742  n. 
general  government  cannot  tax  bonds  held  by  city  for  municipal  pur- 
poses, 774  n. 
as  to  taxation  of  city's  own  bonds,  786  n. 

agreement  of  railroad  to  pay  interest  does  not  relieve  county  of  primary 
liability,  853  n. 
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effect  of  irregularities  in  exercise  of  power,  936. 

bona  Jide  purchaser  of  void  bonds  may  recover  purchase  money,  938,  see 
461  n.,  462. 

purchaser  chargeable  with  notice  of  law  authorizing,  851  n. 
BONDS,   OFFICIAL  (see  Appeal;  Office  and  Officer), 

power  to  require,  and  validity  of,  214-216  and  notes. 

council  must  not  delay  decision  on  sufficiency  of  sureties,  214  n. 

effect  of  signing  in  blank,  214  n. 

giving  of,  condition  precedent,  214  n.,  215  n. 

when  bonds  of  de  facto  officers  binding,  215  n.,  216  n.,  276  n. 

principal  and  sureties  estopped  by  recitals,  215  n. 

conditions  of,  216. 

surety  liable  only  for  acts  done  within  officer's  term,  216  n. 

liability  when  bonds  are  not  required  by  law,  216. 

when  antedated  to  cover  entire  term,  216  n. 

courts  do  not  favor  mere  technical  defences,  216. 

as  to  breach  of,  216  n. 

officers  are  usually  required  to  give,  236. 

mandamus  to  compel  action  upon,  214  n.,  840  n. 

whether  official  bond  was  received  or  refused  may  be  shown  by  parol, 
301  n. 

approval  of,  mandamus  will  not  lie  to  revise  exercise  of  power,  830  n. 
BOOKS  AND  PAPERS  (see  Evidence  ;  Recoeds  and  Documents), 

mode  of  compelling  delivery,  302,  848. 

mandamus  appropriate  remedy,  302,  848. 

mode  of  enforcing  right  of  inspection,  303,  848. 
BOROUGHS, 

in  England,  historical  sketch  of,  8. 

incorporation  and  representation  in  parliament,  8. 

what  the  term  includes,  8  n.  on  p.  17. 

how  constituted,  35. 

regulation  of,  in  Pennsylvania,  41  n.  on  p.  73. 

effect  of  change  of  borough  into  a  city,  85  n. 

borough  courts  in  England,  426. 

quo  warranto  to  oust  councilman,  chief  burgess  competent  relator,  90O  n. 
BORROWING  MONEY  (see  Bonds,  Municipal;  Charter;  Contracts; 
Debts), 

constitutional  provision  restricting  power,  50. 

extent  of  legislative  power  over  municipal  indebtedness,  69  n.  on  p.  120. 

effect  of  grant  of  power,  70. 

as  to  implied  power  to  borrow  money,  117-126. 

difference  between  creating  a  debt  and  borrowing  monej  stated,  118  n. 

doctrine  as  to,  in  Federal  courts,  122-124. 

what  is  a  borrowing,  127  n.,  129,  938  n. 

does  not  include  power  to  issue  notes  to  circulate  as  money,  127. 

construction  of  constitutional  power  of  the  general  government,  127  n. 

express  power  of,  gives  right  to  issue  negotiable  securities,  127, 129, 488, 507. 
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limitations  on  power  to  create  debts,  129  n.,  130-138. 

when  special  authority  will   impliedly  repeal   charter  limitations,   162, 

554  n,  769. 
effect  of  special  authority  on  charter  limitation  on  rate  of  taxation,  162, 

554  n.,  769. 
borrowing  money  to  aid  railroads.  (See  Bonds,  Municipal;  Railroads.) 
construction  of  special  power  to  borrow  money,  128,  129,  447  n.,  488  n., 

553  n. 
what  the  power  to  borrow  money  authorizes,  471  n.,  488  n.,  508  n.,  741. 
conditions  precedent  to  exercise  of  power,  550. 
BOSTON  (see  New  England  Towns), 
history  of  change  from  town  to  city,  28. 
effect  was  to  continue,  not  to  dissolve,  the  corporation,  560  n. 
principal  features  of  charter,  28  n.  on  p.  51. 
authority  to  reclaim  laud  under  water  and  to  erect  wharves :  Lecraw  case, 

109  n. 
taxation  for  private  purposes:  Boston  Fire,  159  n. 
violation  of  ordinances  may  be  prosecuted  in  name  of  commonwealth, 

414  n. 
BOUNDARIES  (see  Chap.  VIII.  on  Boundaries), 
annexation  of  territory  to  a  town,  effect,  43  n. 
question  of  annexing  portion  of  adjoining  county  may  be  submitted  to 

vote,  44  n.  on  p.  78. 
act  specially  extending  limits  of  a  particular  city  unconstitutional,  46. 
effect  of  change  of,  on  corporate  existence,  85,  170  n.,  171,  172  n. 
corporate  boundaries  must  be  defined,  182. 
on  rivers,  182  n.,  728  n. 

to  low-water  line,  182  n. 
duty  of  towns  where  middle  of  road  is  dividing  line,  184  n. 
delegation  of  power  to  local  bodies  to  fix  and  change  boundaries,  182, 

183,  185  n.  on  p.  269. 

whether  power  may  be  conferred  upon  the  courts,  182  n.,  183. 
not  two  like  municipal  corporations  in  same  limits,  184 
boundary  line  fixed  by  user,  184  n. 
legislative  power  to  change,  185,  189. 
rights  of  creditors  must  be  respected,  63. 

annexation  of  territory,  and  taxation,  63,  185,  186,  794,  795,  897  n. 
effect  of  change  of,  on  homestead  right  and  rural  lands,  185  n. 
power  to  divide  towns,  187. 

corporate  property  and  debts  on  division  of  territory,  188. 
exercise  of  powers  beyond  corporate  limits,  182  n.,  184  n.,  358  n.,  446, 

907  n.,  908  n. 
assessment  of  lands  beyond  corporate  limits,  63  n.,  598  n.,  737  n. 
•when  cause  of  nuisance  originates  beyond,  powers  of  board  of  health,  874  n. 

on  p.  448. 
municipal  court  cannot  sit  outside  the  corporate  limits,  430  n. 
power  to  purchase  and  hold  real  estate  beyond,  565. 
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city  authorized  compolsorily  to  acquire  lands  beyond,  597  n. 

dedication  of  streets  bordering  on  navigable  streams,  634. 

boundaries  enlarged  or  reduced,  effect  as  to  dedicated  property,  642  n.  on 

p.  761. 
mandamus  to  compel  oflBcera  to  receive  and  file  petition  for  change  of, 

8:31  n. 
validity  of  act  extending  boundaries  cannot  be  tried  in  quo  tcarranto 
against  oflBcer,  897  n. 
BOUNTY.     (See  Public  Defexce.) 
BOWLING  ALLEY, 

power  to  prohibit  keeping  of,  375. 

license  and  tax,  357  n.  on  p.  425,  747. 
BREAD, 

power  to  forfeit,  347  n.,  392. 

regulate  weight  and  price,  357  n.,  392. 
prevent  sale  of  unwholesome,  392. 
BREAKWATER 

to  protect  street,  city  may  contract  for,  443  n. 
BREWERS, 

sale  of  beer  by,  365  n. 
BRIBE, 

expulsion  for  receiving,  246,  248. 
indictment  for,  933  n. 

effect  of  conflict  between  charter  provision  and  subsequent  code,  87  n. 
BRIDGE  (see  Actiox  axd  Liability  ;  Streets), 

legislature  may  compel  or  authorize  a  municipality  to  build,  71,  74,  602  n. 

grants  m  aid  of,  charitable,  567  n.,  572  n. 

whether  a  work  of  internal  improvement,  bonds  to  build,  510. 

donation  for  erection  of,  566  n. 

liability  of  town  to  indictment  for  not  erecting,  933. 

mandamus  to  compel  city  to  take  charge  of  and  maintain,  74,  865  n. 

mandamus  with  respect  to  building  of,  836. 

erection  of,  to  connect  two  cities  may  be  a  "  city  purpose,"  74  n. 

acquisition  by  municipality  of  stock  in  a  bridge  company,  74  n. 

on  division  of  towns,  expense  of  erecting  and  maintaining,  187. 

duty  of  adjacent  towns  bounding  on  a  river,  182  n.,  728  n. 

right  to  contribution  where  one  municipality  is  sued  for  neglect  to 
repair,  938.  < 

no  right  under  general  welfare  clause  to  aid  in  construction,  397. 
county  bridges  cannot  be  sold  on  foreclosure  of  mechanic's  lien,  577. 
toU  bridge  may  be  condemned  and  taken  as  part  of  public  road,  586. 
power  of  county  to  aid  in  construction  of,  510,  678  n. 
ordinance  inflicting  fine  for  injury  to,  681. 
powers  and  duties  of  municipalities  in  respect  to,  728,  997  n. 
definition,  728  n. 

duty  of  individual  who  builds  bridge  for  his  own  benefit,  728  n. 
in  respect  to  bridging  streams  which  intersect  city  streets,  728  u. 
VOL.  II  — 45 
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duty  where  bridge  is  constructed  with  a  draw,  728  n. 

question  whether  particular  structure  is  a  bridge  is  for  the  jury,  728  n. 

power  to  construct  free  bridges  over  streets,  729. 

city  must  have  express  authority  to  levy  tolls,  729. 

imposition  of  tax  to  pay  for,  737  n. 

not  a  local  improvement,  752  n.  on  p.  917. 

right  of  cities  to  tax  bridges  over  navigable  rivers,  786  n.,  789  n. 

grant  to  railroad  to  lay  track  over,  power  of  city  subsequently  to  impose 

charges,  789  n. 
common-law  responsibility  to  repair,  728,  996  n.,  997,  998. 
whether  mandamus  or  indictment  proper  remedy  in  case  of  non-repair, 

728  n.,  836  n.,  933  n.,  934. 
liability  for  failure  to  keep  in  safe  condition,  728,  961  n.,  963  n.,  1017  n. 
cities  of  New  York  and  Brooklyn  liable  for  negligence  of  employees  of 

bridge  trustees,  974  n. 
power  to  grade  street  does  not  authorize  obstruction  by  approaches  to, 

990. 
city  held  liable  where  bridge  company  erected  bridge  on  street,  995  c,  n. 

on  p.  1241. 
as  to  negligence  in  adopting  insufficient  plan,  997  n.,  998  n.,  1024  n. 
city  not  liable  for  defect  in  bridge  owned  by  State,  1005  n.,  1009  n. 
where  street  was  raised  so  as  to  make  height  of  railroad  bridge  insufficient, 

1024  n. 
defective  bridges  and  causeways  are  actionable,  1024  n.  on  p.  1296. 
primary  liability  of  town  for  defects,  1037  n. 
BRITAIN, 

cities  in,  8. 
BROTHEL.     (See  Bawdy  Houses.) 

BUILDINGS    (see   Charter;    Dedication;    Eminent  Domain;    Fire; 
Ordinances;  Public  Buildings;  Streets), 
compensation  for,  upon  the  lands  taken,  625  n, 
as  to  prescriptive  right  of  lateral  support  of  soil  of  street,  672,  990  n.  on 

pp.  1225,  1226,  991. 
erection  of  building  which  encroaches  on  street  creates  a  nuisance,  659  n., 

660,  734  n.     (See  Bay  Windows.) 
moving  buildings  on  suitable  streets  permissible,  730  n. 
BUILDING  MATERIALS, 

cumbering  of  streets  with,  7?ft)-733. 

ordinance  permitting,  protects  from  prosecution  and  civil  action,  732. 
city  not  relieved  of  liability  by  reason   of  granting  permit,  1024  n., 
1027  n. 
BURIAL  GROUNDS  (see  Cemeteries;  Dedication), 
law  of  burials,  372. 

municipal  power  over,  142  n.  on  p.  215,  314,  372,  373. 
BUTCHERS  (see  Markets), 

power  to  license  and  regulate,  358  n.,  362,  386,  387  n.,  396  n. 
definition  of  term,  317  n. 
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regulation  of  sale  of  meat,  357  n.,  358  n.,  386,  387  n.,  390  n.,  396  n., 
757  n.,  793  n. 
BY-LAWS  (see  General  Laws;  Ordinances  or  By-Laws), 
subject  treated,  vol.  I.  chap.  xii. 

CABLE   RAILWAY.     (See  Railroads.) 
CALIFORNIA, 

general  municipal  incorporation  act  of,  41  n. 

corporations  must  be  created  by  general  laws,  45  n. 

constitutional  provision  respecting  general  and  special  laws  construed,  46 
and  note,  49  n. 

right  of  local  self-government,  58  a,  n. 

constitutional  provisions  as  to  uniformity  of  taxation,  78  n. 
creation  of  indebtedness,  134  a. 

validity  of  municipal  subscriptions  to  stock  of  railroads,  153  n. 

definition  of  term  "  municipal  fine  "  as  used  in  Constitution,  338  n.,  411  n. 

whether  municipality  can  prescribe  punishment  for  offence  punishable 
under  State  law,  368  n.  on  p.  441. 

municipal  courts  in,  427  n.  on  p.  493. 

"  city  slip  cases,"  sales  of  property  under  void  ordinances,  578,  938. 

assessments  for  local  improvements,  rule  as  to  benefits,  625  n. 

constitutional  provision  as  to  taxation,  755. 

manrlamus  to  compel  county  board  to  aUow  money  judgment,  849  n. 

doctrine  as  to  right  of  taxpayer  to  equitable  relief,  920  n. 

liability  of  city  for  change  of  grade,  990  n.  on  p.  1225. 

construction  of  provision  requiring  compensation  for  property  ♦'  damaged," 
995  c,  n. 
CALLING  ELECTION, 

mode  of,  194. 
CANADA, 

construction  of  Municipal  Act  vesting  highways,  &c.,  in  manicipality, 
662  n.,  997  n. 

petition  of  abutters  for  local  improvements,  800  n. 

remedy  for  misappropriation  of  corporate  funds,  910  n. 

duty  of  parishes  and  counties  to  keep  roads  and  bridges  in  repair,  996  n. 

Harrison's  Municipal  ^lanual,  and  notice  of  the  author  thereof,  1026  n. 
on  p.  1302. 
CAN.\L, 

company  not  a  public  corporation,  56. 

construction  of,  by  the  State  through  a  street,  653  n. 

mandamus  to  compel  appraisers  to  estimate  damages,  865  n. 

company  liable  for  injury  caused  by  insufficient  bridge,  997  n. 
CANDIDATES.     (See  Elections;  Office  and  Officer.) 
CANNON, 

city  not  liable  for  damages  caused  by  firing  of,  in  public  street,  959  n., 
970. 
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CANVASSERS.     (See  Elections;  Mandamus;  Quo  Warranto.) 
CAPITAL, 

taxation  of  capital  employed  in  merchandise,  784. 
CARTMEN, 

who  are,  357  n. 
CARTS.     (See  Vehicles.) 
CASTING   VOTE, 

when  presiding  officer  has,  270,  288  n. 
CATTLE.     (See  Animals;  Ordinances.) 
CAUSEWAY.     (See  Bridge.) 
CEMETERIES, 

powers  and  ordinances  respecting,  142  n.  on  p.  215,  314,  372,  373. 

laying  streets  and  highways  through,  372  n. 

local  assessments  for  improvement  of  adjoining  streets,  372  n. 

in  cities  are  not  per  se  nuisances,  373. 

condemnation  of  lands  for  cemetery  purposes,  373,  595  n. 

purchase  (without  special  grant)  of  extra-territorial  lands  for,  565. 

condemnation  of  lands  of  cemetery  association  for  street,  602  n. 

dedication  of  land  for,  648. 

exempt  from  taxation,  773. 

but  not  from  assessment  for  street  improvement,  777. 
CERTIFICATE   OF   ELECTION.     (See  Elections.) 
CERTIORARI  (see  Appeal), 

when  it  lies  to  inferior  tribunals,  440,  550  n.,  611,  925-929. 

scope  of  the  remedy,  925-929. 

will  not  be  granted  where  object  can  be  attained  by  appeal,  926  n.,  929. 

writ  is  pi-opeily  directed  to  the  corporation  by  name,  927  n. 

what  the  writ  removes,  928. 

proceedings  reviewable  by,  790  n.,  926,  927. 

what  the  revisory  court  may  inquire  into,  928. 

delay  may  defeat  right  to  writ,  929  n. 

in  proceedings  in  respect  to  extension  of  town  limits,  182  n. 
in  respect  to  streets  and  local  improvements,  611,  804,  926. 

irregular  condemnation  proceedings  may  be  set  aside  on,  605. 

when  remedy  of  abutter  is  by,  611  n. 

errors  and  irregularities  in  tax  proceedings  corrected  on,  923,  926. 

proper  to  review  proceedings  of  special  statutory  board,  926  n. 

in  election  contests,  205,  926. 

to  review  proceedings  of  council  in  removing  officer,  926  n. 

legality  of  convictions  in  municipal  courts  revised  on,  926. 
CHANCERY.     (See  Equity  ;  In.junction.) 
CHARITY  (see  Trustees  and  Trust  Property), 

municipal  corporation  may  be  charitable  trustee,  64,  567-572. 

chancery  may  appoint  new  trustee,  64,  567. 

instances  of  charitable  gifts  and  trusts  sustained,  567-572.    See  910  et  seq, 

legislature  may  divest  municipality  of  power  to  administer  trust,  567. 
and  may  appoint  new  trustee,  567. 
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equity  may  compel  corporation  to  administer  trust,  567. 

legislature  or  chancery  may  appoint  trustees,  573  n. 

equity  has  jurisdiction  over  public  charitable  trusts  in  England,  567  n. 

charitable  institutions  liable  to  local  assessments,  777. 

attorney-general  may  bring  suit  to  enjoin  misappropriation  of  a  charitable 

fund,  912. 
city  not  liable  for  acts  of  employees  of  public  charitable  institutions,  977. 
CHARIVARI.     (See  Obdisasces.) 
CHARLESTON  FIRE, 

issue  of  bonds  to  aid  persons  desiring  to  rebuild,  736  n. 
CHARTER   (see  Ord:xaxces;  Powers  and  Duties), 
origin  of,  in  the  Middle  Ages,  4. 
of  community  in  France,  6. 
of  municipalities  in  Spain,  7. 
of  towns  and  boroughs  in  England,  8,  35. 
outline  of  ancient  charter,  6. 
charter  of  incorporation,  defined,  32,  82. 
outline  features  of  ordinary  municipal  charters,  39. 
importance  of  careful  study  of  charter  provisions,  39. 
may  be  granted  by  the  king  in  England  or  by  act  of  parliament,  32. 
difference  between  regal  and  parliamentary  municipal  corporations,  32. 
what  powers  may  be  conferred  by  the  king's  charter,  33. 
the  king  cannot  grant  extraordinary  powers,  33. 

but  parliament  may,  30. 
parliament  may  confirm  void  clauses  in  royal  charters,  33. 
power  of  the  crown  over  municipal  charters,  33,  65. 
control  of  parliament  over  royal  charters  unlimited,  34,  65. 
effect  of  English  General  Municipal  Corporations  Act  of  1835,  36. 
when  charter  first  granted  in  England,  35. 
number  and  frequency  of  corporate  creations,  37  a. 
power  of  Congress  and  the  Territories  to  grant,  38. 
the  Territories  cannot  grant  private  charters,  38  n. 
special  laws  granting,  39. 

general  incorporation  acts  substituted  for  special  charters,  41. 
advantages  of  general  acts  over  special  charters,  41. 
summary  of  the  general  acts  of  some  of  the  States  given,  41  n. 
special  constitutional  provisions  in  respect  to  charters,  45,  51. 

authorizing  certain  cities  to  frame  charters,  self-acting,  41  n.  on  p.  72. 
general  laws  and  special  charters,  effect  of  conflict  between,  87,  88,  770. 
special  leg^lation  ordinarily  controls  general  legislation,  87  n. 
charter  conferring  exclusive  jurisdiction  operates  to  repeal  general  law,  88 n. 
legislative  power  over  municipal  charters,  63-65. 
for  legislature  to  determine  how  much  power  shall  be  conferred,  60  n. 
recognition  of  the  corporation  of  a  city  in  the  Constitution  does  not  make 

the  charter  a  constitutional  one,  45. 
effect  when  granted  in  same  act  that  creates  a  private  corporation,  55. 
municipal  charters  judicially  noticed,  83. 
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proof  of  charters,  bow  made,  84. 

proof  of,  by  user,  reputation,  and  legislative  recognition,  84. 

what  powers  municipal  corporations  possess,   89.     (See  Powers  and 

Duties.) 
acceptance,  how  established  in  England,  34. 

necessary,  when  granted  by  the  king,  34,  65,  82. 

how  shown,  and  effect  thereof,  34,  270  n. 

after  acceptance  crown  cannot  resume  grant,  34. 

not  necessary  when  the  corporation  is  created  by  parliament,  34,  65. 

or  by  the  legislatures  of  the  States,  44,  82. 

but  legislature  may  make  acceptance  necessary,  44,  895  n. 

such  legislation  is  constitutional,  44. 

may  be  implied  in  proper  cases,  44  n.,  270  n. 

not  necessarily  essential  in  a  municipal  corporation,  44. 

private  corporations  cannot  be  compelled  to  accept  charter,  44,  53. 
but  public  and  municipal  may  be  thus  compelled,  54. 

power  of  legislature  to  alter,  after,  53. 

may  be  made  dependent  on  result  of  election,  44  n. 

provision  as  to  who  shall  adopt  must  be  strictly  complied  with,  44  n. 

quo  warranto,  where  no  legal  acceptance,  895  n. 
forfeiture  of  charter,  how,  165,  167,  168,  896. 
forfeiture  and  surrender  of,  165,  167. 
revival  by  new  charter,  174. 
question  whether  charter  is  forfeited  cannot  be  raised  in  action  to  enforce 

ordinance,  411  n. 
subject  to  amendment,  85.     (See  Constitutional  Provisions;   Con- 
tracts; Dissolution;   Legislature;  Mandamus.) 
effect  of  repeals  and  amendments,  68  n.  on  p.  Ill,  68  a,  85,  169,  169  a. 
repeal  does  not  deprive  corporation  of  property  acquired,  68  a. 
when  change  of  charter  does  not  affect  existing  ordinances,  85. 
effect  of  repealing  clause  in  revised  charter,  86. 
repeals  by  implication,  86. 
effect  of  repeal  or  substitution  of  new  charter  on  rights  of  creditors,  170- 

173. 
municipality  cannot  extinguish  its  debts  by  organizing  under  new  charter, 

170  n.  on  p.  252,  172  n. 
unconditional  repeal  abolishes  all  offices,  221  n. 

may  provide  that  right  to  create  liabilities  shall  depend  on  vote  of  people,  44. 
not  a  contract  between  the  State  and  municipality,  54,  56  n.,  189,  967. 
how  particular  provisions  construed,  87. 
prescribes  the  name  of  the  corporation,  175,  177. 
usually  defines  boundaries  of  corporation,  39,  182,  183. 
provisions  as  to  seal  and  power  to  alter  it,  190. 

place  and  time  for  holding  elections,  194. 

special  tribunal  to  decide  election  contests,  200. 

in  respect  to  officers,  207. 
prescribes  powers  and  duties  of  mayor,  208. 
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requirement  as  to  notice  of  meetings  must  be  followed,  2fi3,  264. 
makes  provision  in  respect  to  constitution  of  council,  meetings,  &c.,  270. 
requirement  of  vote  by  ayes  and  nays,  291. 
no  ordinance  necessary  where  charter  prohibition  is  complete,  308  n.  on 

p.  386. 
ordinances   must   be   adopted    in    manner    prescribed    by,   309.      (See 

Okdixances.) 
usually  provides  for  local  tribunals,  427. 
jurisdiction  of  municipal  courts  under  specif  charters,  438  n. 
special  charter  power  as  to  wharves,  27,  103,  110.     (See  Wharves.) 

ferries,  114.     (See  Ferries.) 

borrowing  money,  117,  162,  447  n.,  488,  507,  507  a,  554  n.,  769. 

indebtedness,  130. 

rewards  for  offenders,  139. 

public  buildings,  140. 

police  regulations,  141. 

prevention  of  fires,  143. 

quarantine  and  health,  144. 

gas  and  water  supply,  27,  146. 

indemnifying  officers,  147,  447  n. 

furnishing  entertainments,  149. 

impounding  animals,  150. 

party  walls,  151. 

the  public  defence,  152. 

aid  to  railway  companies,  153,  161  n.      (See  Bonds,  Municipal? 
Contracts;  Mandamus;   Railroads.) 

licensing  sale  of  liquors,  363. 
general  welfare  clause  in  municipal  charter,  construed,  396-407. 

can  confer  no  authority  to  enlarge  or  abrogate  special  limitations, 
315,  316. 
corporate  capacity  to  contract,  443  et  seq. 
contracts  must  be  in  accordance  with,  447,  449. 
contracts  to  violate  charter  are  void,  447  n. 
one  dealing  with  corporation  most  see  that  charter  has  been  complied 

with,  463. 
provisions  as  to  contracts  for  grading,  etc.,  conditions  precedent,  449  n., 

769  n. 
as  to  corporate  capacity  to  acquire  and  hold  property,  562  et  seq. 
source  of  power  in  respect  to  property  rights,  563. 
requisites  as  to  conveyances  mu.st  be  observed,  581. 

limitation  on  power  of  taxation  removed  by  subsequent  constitution,  87  n., 
851  n. 

constitutional  restriction  held  not  to  repeal  charter  power,  740  n. 
general  revenue  laws  and  special  charter  provisions  construed,  770-772. 
express  power  in  respect  to  road  labor  not  limited  by  general  law,  678. 
railways  in  streets,  special  provision  construed,  718. 

charter  power  of  municipalities  as  to,  719. 
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disregard  of  charter  provision  as  basis  for  bill  in  equity  by  attorney- 
general,  912. 

provisions  as  to  time  of  commencing  actions,  66  n.,  937. 
requiring  presentations  of  claims,  937. 

as  to  limitations  of  actions,  675  n.,  937.     (See  Limitations  of 
Actions.) 

effect  of  failure  to  comply  with  such  provisions,  937. 
CHARTER  DAY.     (See  Elections.) 
CHOSE  IN  ACTION  (see  Contracts;   Orders  or  Warrants), 

power  to  tax,  790  n. 
CHURCH.     (See  Religious  Societies.) 
CHURCH  SQUARE.     (See  Dedication.) 
CINCINNATI, 

McMicken's  devise  for  education  of  poor  children,  570. 
CIRCUS.     (See  Exhibitions  ) 
CISTERN  (see  Streets), 

right  to  construct,  in  street  for  public  use,  690. 

city  not  liable  for  failure  to  provide  and  keep  in  repair,  976. 
CITIZEN, 

what  constitutes  a,  9  n.,  40. 

defined  in  English  Municipal  Corporations  Act,  36. 
CITY  ATTORNEY.    (See  Attorney;  Contracts;  Office  and  Officer.) 
CITY   CORPORATION    (see    Charter  ;    Corporations  ;    Office   and 
Officer), 

how  distinguished  from  quasi  corporations,  22,  961  et  seq. 

difference  as  to  liability  to  actions,  961  etseq.,  966,  974-983,  997-1002, 
1017-1023  6. 
CITY  COUNCIL.     (See  Council;  Meetings.) 
CITY  ENGINEER.     (See  Engineer.) 
CITY  HALL,  30.     (See  Public  Buildings.) 
CITY  OFFICERS  (see  Office  and  Officer), 

how  elected,  207  n. 
"CITY  PURPOSES" 

defined,  49  n.,  74  n.,  746,  760  n. ;  People  v.  Kelly,  76  N.  Y.  475. 
CITY  RAILWAYS.     (See  Railroads.) 
"CITY  SLIP  CASES," 

in  California,  as  to  mode  of  disposing  of  corporate  property,  578,  938. 
CIVIL  CORPORATIONS, 

gi-ades  and  classes,  25. 
CIVIL  LAW, 

doctrine  in  respect  to  alienation  of  dedicated  property,  652. 

as  to  adverse  possession  when  municipality  is  concerned,  670. 
CIVIL  OFFICERS  (see  Office  and  Officer), 

aldermen  and  common  councilmen  are,  59  n. 

what  is  a  "  civil  office,"  207  n. 
CLAIMS  (see  Contracts  ;  Mandamus), 

payment  of  claims  not  enforceable  in  law,  75,  76. 
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against  county  collecting  officer,  settlement  may  be  opened  and  adjusted, 
75  n. 

an  audited  claim  is  not  a  loan,  136  a,  n. 

settlement  of  disputed  claims,  477. 

submission  of,  to  arbitration,  67  n.,  478,  621  n. 

allowance  by  county  board  is  not  final  and  conclusive,  504  n. 

■when  particular  claim  is  to  be  paid  out  of  special  fimd,  505. 

demand  of  payment  before  action,  937,  963  n. 

provision  not  applicable  to  actions  for  torts,  937,  959  n. 
CLASSIFICATION, 

of  municipal  corporations,  9, 18-20,  22-25,  41, 52n.,  56.    (See  Charter; 
County  ;  Quasi  Corporations.) 

of  corporations  with  respect  to  power  to  take  and  hold  real  estate,  563  n. 

of  municipal  securities,  485,  509. 
CLERK.     (See  Office  and  Officer  ;  Records  and  Documents.) 
CLOUD  ON  TITLE, 

equity  will  interfere  to  prevent,  611,  924. 
COAL.     (See  Mineral  Deposits.) 
COASTING, 

on  public  street  not  necessarily  a  nuisance,  374  n.  on  p.  449. 

whether  city  is  liable  for  injuries  resulting  from,  949  n.,  951  n.,  980  n. 
COLLATERAL  INHERITANCE  TAX 

held  not  a  tax  upon  property,  774  n. 
COLLECTION  OF  TAXES.     (See  Taxation  and  Local  Assessment.) 
COLLECTOR.     (See  Office  and  Officer.) 
COLLISION, 

liability  of  city  where  boat  was  under  control  of  independent  department 
of  government,  977  n. 
COLORADO, 

constitutional  provision  as  to  power  of  counties  to  create  indebtedness, 
134  a,  529  a,  n. 

constitutional  provision  in  respect  to  railroad  tracks  in  streets,  701  a,  n. 

rule  as  to  damages  caused  by  change  of  grade,  990  n.  on  p.  1224. 

construction  of  provision  requiring  compensation  for  property  "  damaged," 
995  c,  n. 
COMMERCE, 

quarantine  regulations  not  repugnant  to  commerce  clause  of  Federal  Con- 
stitution, 371  n. 

taxation  which  results  in  regulation  of  interstate  commerce  is  void,  743-74& 

license  tax  on  owners  of  tow-boats,  void,  when,  319  n.  on  p.  397,  743  n- 
COMMERCIAL  TRAVELLERS, 

as  to  power  of  the  State  to  exact  license  tax,  744. 
COMMISSION 

of  officer  prima  facie  evidence  of  title,  892. 
COMMISSIONERS  (see  County;  Mandamus;  Quasi  Corporations), 

board  of,  created  for  "  municipal  purposes,"  49. 

a  quasi  public  corporation,  390  n. 


1366  INDEX. 

The  references  are  to  the  sections.    Vol.  1,  §§  1-555  ;  Vol.  II  §§  556-1053. 
COMMISSIONERS  —  continued. 

in  condemnation  proceedings,  qualification  and  appointment,  607,  620. 
COMMITTEE  (see  Agents;  Contracts), 
power  of  council  to  appoint,  96,  289. 
notice  to  appear  before,  289  n. 
when  majority  may  act,  283. 
delegation  of  powers  to,  96  n.,  289  n.,  450. 
duty  to  decide  election  contests  cannot  be  delegated  to,  200  n. 
compensation  for  customary  services  when  entitled  to  no  salary,  59  n.,  229 
expenses  of,  in  endeavoring  to  obtain  legislation,  89  n.,  91  n.,  910  n. 
power  of,  to  make  contracts,  452  n. 
majority  must  sign  contract,  452  n. 

when  majority  may  contract  with  one  of  their  own  number,  283  n. 
contract  made  by  less  than  majority  binds  neither  party,  283  n. 
one  member  cannot  bind  the  corporation,  459  n. 
personal  liability  on  contract  of  committee  of  citizens,  453  n. 
town  committee  agent  of  the  town,  283  n. 
council  may  order  sewer  to  be  built  by,  289  n.,  308  n. 
report  of  committee  as  evidence  against  the  corporation,  305. 
ratification  of  acts  of,  382  n.,  464. 
COMMONALTY, 

integral  part  of  an  old  English  corporation,  35. 
COMMON  COUNCIL.    (See  Council;  Meetings,  Corporate.) 
COMMON  LAW  (see  Negligence), 
basis  of  the  laws  of  the  States,  8  a. 
corporations  at  common  law,  in  England,  32. 
liability  for  negligence  of  municipal  officers,  66. 
rule  of  strict  construction  as  to  powers  which  touch  the  common-law  rights 

of  citizens,  91. 
effect  of  dissolution  at,  169. 
requisites  of  valid  corporate  meeting,  258-261. 
implied  or  common-law  liability.    (See  City  Corporation.) 
by-laws  must  not  conflict  with  the  general  principles  of,  366. 
actions  to  recover  penalty  for  violation  of  ordinance,  408-410. 
doctrine  as  to  municipal  courts,  424,  425,  431. 
extent  of  the  right  of  trial  by  jury  at  common  law,  432  n.     (See  Jury  ; 

Municipal  Courts.) 
power  to  purchase  and  hold  real  estate,  561,  562. 
definite  and  certain  grantee  necessary,  560,  627. 
dedication,  630-632. 
action  by  abutter  for  use  of  street  by  steam  railway,  extent  of  recovery, 

723  d. 
responsibility  to  repair  bridges,  728. 
quo  warranto  proceedings  at  common-law,  888. 

jurisdiction  to  restrain,  review,  or  set  aside  corporate  proceedings,  907. 
remedy  by  certiorari,  925. 
no  common-law  liability  for  consequential  damages  from  change  of  grade, 

989,  990. 
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responsibility  iu  respect  to  repair  of  highways  and  bridges,  728,  996  n.. 
997,  1000. 
COMMON  RIGHT, 

ordinances  must  not  contravene,  325,  326. 
COMMONS.    (See  Chapter  ox  Dedication,  &^etseq]  Public  S<juakes.) 
COMPENSATION  (see  Coxtracts), 

for  land  taken,  612  et  seq.     (See  Emixext  Domazx.) 
of  officers,  229  et  seq.     (See  Office  and  Officer;  Salart.) 
COMPLAINTS  (see  Ordixaxces  ;  Pleadixg), 

requisites  of,  to  enforce  ordinances,  413,  414,  415. 

for  violation  of  ordinance  in  respect  to  stands  in  streets,  387  n. 
to  enforce  by-laws  to  be  made  on  oath,  408. 
by-law  need  not  be  pleaded  in  full,  413  n. 
mode  of  declaring  on  bonds  and  coupons,  486  n.,  509  n. 
COMPROMISE, 

of  disputed  claims,  power  to  make,  477. 
COMPULSION, 

illegal  taxes  paid  under,  recoverable  back,  939-947, 
defined,  943. 
COMPULSORY 

creation  of  indebtedness,  71-74  a,  544  n.,  831  n.     (See  Coxstitutioxal 
Provisioxs  ;  Coxtracts  ;  Legislature.) 
CONCURRENCE 

required  in  corporate  acts,  282,  288,  872  n, 
CONDEMNATION  OF  LAND.     (See  Emixext  Domain,  Chap.  XVL) 
CONDITIONS  PRECEDENT, 

to  issue  of  bonds,  effect  of  non-compliance,  519-526. 
municipality  may  be  estopped  to  deny  compliance  with,  164,  548, 
when  compliance  with,  necessary,  163,  550-552,  675  n,  on  p,  804,  769  n. 
presumption  of  compliance  or  waiver,  554. 
to  exercise  of  power  of  eminent  domain,  605,  612. 
to  abutter's  liability  for  local  assessment,  811,  812. 
CONGRESS  (see  Gexeral  Goverxmext), 
power  to  create  municipal  corporations,  38, 

tax  such  corporations,  54  n.  on  p.  94,  100  n.,  774  n.,  775, 
punish  for  contempt,  246  n. 
control  of  streets  in  city  of  Washington  primarily  vested  in,  657  n. 
CONNECTICUT, 

quo  warranto  against,  8. 

tovras  in,  28  n.  on  p.  47.     (See  New  Exglaxd  Towxs.) 
constitutional  provision  as  to  compensation  of  public  officers,  59  n. 
liability  of  municipal  corporations  to  garnishment  process,  101  n. 
common-law  right  to  fish  in  the  navigable  rivers.  325. 
the  public  have  simply  an  easement  in  highways,  651  n. 
doctrine  as  to  right  of  taxpayer  to  equitable  relief,  917. 
rule  as  to  liability  for  change  of  grade,  990  n,  on  p.  1224. 
defective  streets,  1000  and  n. 
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CONSEQUENTIAL  INJURIES.     (See  Actions,  Chap.  XXIII.  Sec.  987 

et  seq.  ;  Damages  ;  Streets.) 
CONSIDERATION, 

after  warrant  issued,  municipality  not  estopped    to  set  up  defence  of 

failure  of,  504. 
retention  of  consideration  for  bonds  may  work  estoppel,  548. 
CONSOLIDATION 

of  railroads,  effect  on  validity  of  municipal  subscription,  541. 
CONSPIRACY, 

accused  entitled  to  jury  trial  in  first  instance,  439. 
CONSTABLE.     (See  Office  and  Officer.) 
CONSTITUTIONAL  PROVISIONS  (see  Bonds,  Municipal;  Charter, 

Legislature), 
power  of  the  legislature  over  municipalities  supreme,  except  as  limited  by 

the  constitution,  45,  54,  65. 
New  York  constitutional  provision  as  to  creating  corporations,  47. 
when  corporations  required  to  be  created  by  general  law,  45,  48. 
special  constitutional  provisions  construed,  45-51,  529  a,  n.,  598  n. 
some  constitutions  forbid  the  granting  of  special  charters,  45,  598  n. 
charter  may  be  submitted  to  the  voters  of  the  locality  for  acceptance  or 

rejection,  44. 
provision  against  special  legislation  not  violated  by  general  incorporation 

acts,  41. 
provisions  as  to  general  and  special  laws,  45-49. 

term  "  municipal  purpose  "  construed,  49,  760  n.     (See  City  Purposes.) 
requiring  object  of  legislative  act  to  be  expressed  in  its  title,  51. 

purpose  of,  and  judicial  construction,  51  and  note, 
extent  of  legislative  power  over  corporations  and  their  rights  considered, 

52  et  seq.,  68,  68  a,  831  n.,  see  chap.  iv.  passim. 
adoption  of  new  constitution  does  not  abrogate  a  special  charter,  85  n. 
charter  provisions  inconsistent  with  amendments  to  constitution,  void, 

87  n.,  314  n. 
constitutional  limitations  on  power  to  create  debts,  130,  527-529  a. 
limitations  on  State  indebtedness,  138. 
police  power  of  the  State  must  be  exercised  in  subordination  to  Federal 

Constitution,  142.     (See  Police  Power  and  Regulations.) 
in  respect  to  elections  and  qualification  of  electors,  195. 
where  ordinances  prescribe  term  of  imprisonment  which  may  exceed  con- 
stitutional limit,  410  n. 
summary  convictions  constitutional,  411,  432. 
trial  by  jury  in  municipal  courts,   432-439.     (See  Jury;  Municipal 

Courts.) 
when  legislative  act  becomes  a  contract,  Dartmouth  College  case,  53,  68. 
contract  rights  of  creditors  cannot  be  impaired  by  subsequent  laws,  69, 

70,  851.  and  note,  854-857. 
contracts  not  affected  by  adoption  of  new  constitution,  69  n. 

effect  of  constitutional  reduction  of  limit  of  taxation,  69  n.,  229,  851. 
limitations  on  power  to  issue  bonds,  135  n  ,  462  n.,  525  n.  on  p.  600^  529  a,  854. 
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CONSTITUTIONAL   PROVISIONS  —  continued. 

provision  requiring  two- thirds  of  qualified  voters  to  assent  construed, 

511  n.,  542  n. 
annulment  of  power  to  aid  railroads,  539,  540. 

limitation  on  power  of  legislature  and  inhibition  upon  municipality, 
distinction,  540  n. 
how  far  municipal  corporations  are  within  the  protection  of  as  to  contracts 

and  property,  57,  68,  68  a,  80,  831  n. 
special  statute  provisions  of  forfeiture,  for  the  use  of  a  county,  not  a 

contract,  57. 
respecting  eminent  domain,  58-5  et  seq. 

construction  of  provisions  requiring  damages  to  be  assessed  by  a  jury, 
618  n.,  620. 
requiring  compensation  for  property   "injured"    or  "damaged," 
618  n.,  990  n.,  995  a-995  c  and  notes, 
special  provisions  respecting  street  railways  and  railway  tracks,  701  a  - 

701c. 
provisions  restricting  power  of  assessment,  taxation,   &c.,  50,  598  n. 

(See  Re-Assessment;  Taxation  and  Local  Assessments), 
charter  limitation  on  power  of  taxation  removed  by,  87  n.,  851  n. 
special  provisions  as  to  taxation  and  local  assessments,  127  n.,  746-760. 
as  affecting  question  of  damages  for  change  of  grade  construed,  990  n. 
summaiy  collection  of  taxes,  constitutional,  813. 
CONSTRUCTION 

of  municipal  powers,  rule  of,  86,  89,  90,  91,  93.     (See  Chakteb.) 
by-laws,  rule  of,  420.    (See  Ordinances.) 
CONTAGIOUS   DISEASES.     (See  Health.) 
CONTEMPT   (see  Attachment  fob  Contempt  ;  Mandamus), 
power  to  punish  for,  246  n.,  270  n. 

board  of  canvassers  cannot  be  punished  for,  when,  202  n. 
a  municipal  corporation  cannot  be  guilty  of,  907  n. 
CONTESTED  ELECTIONS.     (See  Elections;  Mandamus;  Office  and 

Offickr;  Quo  Warranto.) 
CONTRACTOR    (see   Contracts  ;     Local    Impbovements  ;    Streets  ; 
Taxation  and  Local  Assessments), 
rights  of,  480-483. 

liability  for  acts  of,  974  n.     (See  Respondeat  Supebior.) 
when  no  cause  of  action  against  city,  480,  481  and  n. 
upon  repeal  of  ordinance  directing  street  improvement,  contractor  may  be 

enjoined  from  proceeding,  314  n. 
implied  liability  in  favor  of,  459,  461  n. 

lien  for  moneys  due  on  contracts  for  erection  of  public  buildings,  577  n. 
suit  to  collect  a.ssessment  not  subject  to  set-off,  810,  815  n. 
subrogated  to  rights  of  city  as  to  lien  on  adjoining  property,  822  n. 
not  entitled  to  personal  judgment  against  lot-owners,  815  n. 
for  repair  of  roads,  indictment  for  neglect  of  duty,  933  n. 
effect  of  irregularities  in  exercise  of  powers  by  corporation,  936,  968  n. 
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liable  tx)  abutter  for  making  excavation  in  street  without  proper  authority, 
971  n. 

contractor  under  the  State  cannot  justify  commission  of  trespass,  987  n. 

negligence  or  want  of  skillin  grading  street  must  be  proved,  990  n.  on 
p.  1225. 

corporate  liability  for  acts  of,  1027-1031. 

exception  to  general  rule  where  work  is  necessarily  dangerous,  1029. 

liability  where  city  is  bound  to  let  contract  to  lowest  bidder,  1027  n. 
CONTRACTS    (see    Actions  ;    Bonds,    Municipal  :    Lowest    Bidder  ; 
Mandamus), 

subject  of,  treated  in  chap.  xiv. ,  442  et  seq. 

extent  of  power  to  contract,  and  how  conferred,  443,  447. 

power  to  make,  must  be  ascertained,  447. 

mode  of  exercising  power,  449. 

must  be  in  accordance  with  charter,  447,  449  and  note. 

must  be  made  with  proper  body  or  person,  455. 

valid  contracts  will  be  enforced,  9  n. 

limited  power  of  quasi  corporation,  22  n.,  24  n. 
of  New  England  towns,  30. 

constitutional  provisions  in  respect  to,  50. 

legislative  control  over,  69  et  seq.,  831  n.,  see  chap.  \y.  passim.    (See  Con- 
stitutional Provisions;  Legislature.) 

constitutional  rights  of  creditors  and  others,  63,  67,  68  a,  69,  70,  80,  474, 
851  n.,  854-857. 

power  to  borrow  money,  117-129,  447  n.,  507,  507  a. 

limitation  on  power  to  become  indebted,  130-138,  527-529  a. 

when  legislative  act  a  contract,  53. 

municipal  charter  not  a  contract  between  the  State  and  the  corporation, 
54,  56  n.,  189,967. 

how  far  municipal  corporations  under  protection  of  constitutional  pro- 
visions in  respect  to,  57,  68  a. 

special  provisions  of  forfeiture,  for  use  of  a  county  or  municipal  corpora- 
tion, not  a  contract,  57. 

act  conferring  a  public  trust  and  title  to  land  as  an  incident,  not  a  con- 
tract, 68. 

rights  under,  not  affected  by  repeal  of  chai'ter,  68  a,  290,  463  n.,  314.    (See 
Repeal.) 

legislative  grant  of  exclusive  right  to  supply  gas  or  water,  68  a,  n.  on  p.  117. 

contracts  made  on  faith  of  taxes  to  be  levied,  69  n.,  851  n.,  854-857. 

effect  of  constitutional  reduction  of  limit  of  taxation  on  existing  con- 
tracts, 69  n.,  229,  851  et  seq. 

authority  to  city  to  fund  its  floating  debt,  when  a  contract,  69. 

legislative  prohibition  as  to  issue  of  additional  bonds,  69. 

when  performance  made  impossible  by  act  of  law,  69  n.  on  p.  120. 

power  of  taxation  cannot  be  restricted  if  it  impairs  the  obligation  oi, 

69  n.,  851  n.,  854-857. 
not  affected  by  adoption  of  a  new  constitution,  69  n. 
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•when  mode  for  levying  taxes  to  pay  bonds  is  prescribed  it  is  a  part  of  the 

obligation,  69  n.,  851  n.,  854-857. 
corporate  franchises  founded  on  grants  which  are  contracts,  68  n.  on  p. 

114. 
when  mandatory  statutes  interfere  with  private  contracts  of  municipality, 

75.  . 

compulsory  contracts,  71-74  a,  544  n.,  831  n. 
for  the  payment  of  money  beyond  the  current  year,  134,  134  a. 

covering  a  series  of  years,  131,  136,  136  a. 
the  State's  plenary  power  not  restricted  by  contracts  of  the  municipality, 

170. 
effect  of  dissolution  of  corporation  on  contracts,  68  a,  165  n.,  169,  169  a, 

170. 
effect  of  division  or  change  of  corporate  boundaries  on  contracts  and 
debts,  185  n.,  189. 

not  under  seal,  when  valid,  192,  450,  456.     (See  Seal.) 
power  of  agents  and  committees  to  make  contracts,  96,  445,  450,  452, 
456. 

mode  of  execution  by  agents,  452-458. 

as  to  liability  on,  unless  within  agent's  power,  445,  935. 

agent's  powers  to  make  must  be  ascertained,  447. 

when  corporation  bound,  192,  4.52-458. 
of  agents  may  be  ratified,  458  n.,  463-465. 
ratification  may  be  implied,  458  n.,  461  n. 

when  personal  liability  attaches  to  agent,  237  n.  on  p.  323,  452-458. 
to  set  aside  contract  of  agent  for  fraud,  the  fraud  must  be  clearly 

proved,  4.52  n. 
no  liability  when  made  by  unauthorized  agents,  133,  935. 
elections  to  office  are  not  in  the  nature  of,  200  n. 
compensation  of  municipal  officers,  implied  contract,  229,  230,  850  n, 

on  p.  1032.     (See  xVsscmpsit.) 
for  extra  compensation  to  officers,  234. 
individual  liability  of  officers,  237  and  note, 
with  municipal  officers,  444,  458. 
with  attorneys  at  law,  292  n.,  479  and  notes, 
when  majority  of  committee  may  contract  with  one  of  their  own 

number,  283  n.     (See  Committee.) 
by  less  than  majority  of  committee  binds  neither  party,  283  n. 
committee  must  not  exceed  its  power,  452  n. 

appointed  by  a  meeting  of  citizens  personally  liable,  453  n. 
majority  of  aldermen  acting  individually  cannot  bind  city  by,  455. 
one  member  cannot  bind  the  corporation,  4.59  n. 
in  violation  of  ordinances  are  illegal,  308  n.  on  p.  386. 
as  to  power  to  contract  to  enforce  ordinances,  385. 
contracts  by  ordinance  or  resolution,  or  vote,  232  n.,  450,  474,  540  n., 

716,  721  n. 
mode  of  varying  or  modifying  by  parol,  451.  •• 
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when  made  by  ordinance,  must  be  repealed  in  same  mode,  451.     (See 

Repeal.) 
ordinances  fixing  salaries  not  in  the  nature  of  contracts,  231. 

exception  to  rule,  232. 
authority  to  contract  may  be  implied,  443,  447. 

implied  contracts,  when  and  bow  deducible,  192,  458  n.,  459-461, 

938.     (See  Assumpsit.) 
illustrations  of  implied  liability,  460,  461  n.,  479,  938,  939. 
liability  on  implied  contracts,  459-461,  938.     (See  Assumpsit.) 
no  implied  contract  to  reimburse  officers  their  expenses  in  suit  ille- 
gally ordered  to  be  brought,  447  n. 
obligation  to  pay  water  rents  rests  on  implied  contract,  821  n. 
authorized  contracts,  rights  and  liabilities  under,  472,  935-937. 
when  corporation  may  avail  itself  of  rights  of  individuals,  935  n. 
in  what  name  to  be  made  and  enforced,  179,  181,  237  n. 
entering  into  contract  with  corporation  precludes  plea  of  nul  del  corpora- 
tion, 43  a,  n. 
suit  by  corporation    upon,   admission   that  it  was   duly  entered  into, 

449  n. 
time  within  which  to  bring  action  may  be  prescribed,  937. 
in  excess  of  lawful  power,  void,  130  n.,  149,  152,  447,  457,  935. 
in  violation  of  by-laws  or  charter,  void,  308  n.,  447,  685.     (See  Ultra 

Vires.) 
void,  how  legalized,  448. 
against  public  policy  void,  444,  458,  470. 

when  wholly  or  partly  executed  estoppel  may  operate,  444,  575  n. 
illegal  contract  as  groundwork  of  estoppel,  660  n.  on  p.  785. 
to  surrender  legislative  discretion,  void,  447  n.,  458,  685.    (See  Powers.) 
not  to  exercise  part  of  their  public  franchises,  void,  443  n. 
instances  of  illegal  and  void  contracts,  458. 

ratification  of  unauthorized  contract,  77  n.,  96  n.,  457  n.,  463-465,  578,  938. 
illegal  agreement  for  payment  out  of  particular  fund  will  not  vitiate  the 

contract,  469  n. 
when  vote  ratifying  contract  cannot  be  rescinded,  68  a,  290  n.,  314,  463  n. 

(See  Repeal.) 
seal  attached  to  unauthorized  contract,  190  n.,  457  n. 
disbursing  officer  cannot  refuse  to  oay  for  work  done  under  invalid  con- 
tract, when,  885  n. 
where  corporation  receives  and  retains  consideration  of  uZ^ra  vires  contract, 

implied  assumpsit,  935  n.     (See  Ultra  Vires.) 
restoration  qf  consideration  received  under  ultra  vires  contract,  462  n., 

527-529  a. 
as  to  liability  on  contracts  that  are  ultra  vires,  462, 935,  936, 969  a,  973  a,  n. 
municipal  corporation  may  set  up  defence  of  ultra  vires,  457,  458,  462, 

504,  935. 
when  executory  contract  with  municipality  may  be  assigned,  443  n. 
license  to  sell  liquor  not  a  contract,  316  u.,  363  n.  on  p.  432. 
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corporation  may  contract  to  do  an  act  at  any  other  place,  447  n. 

or  make  one  prospective  in  its  terms,  447  n. 
within  statute  of  frauds,  449. 
municipality  may  contract  by  parol,  450. 
written  proposal,  bid  and  acceptance  held  sufficient,  449  n. 
when  ayes  and  nays  of  council  requisite,  291,  450  n. 
exemption  from  future  assessments,  457  n. 

individuals  may  agree  to  pay  portion  of  expense  of  public  improvement,  458. 
acceptance  necessary  to  complete,  470. 
letting  to  lowest  bidder,  466-470.     (See  Lowest  Bidder.) 
are  construed  with  reference  to  the  chartered  powers  of  the  city,  480  n. 
when  city  not  liable  on  contracts  of  police  and  school  boards,  481  n. 
stipulation  reserving  control  over,  483. 
negotiable  bonds,  aid  to  railways.      (See  Bonds,   Municipal;  RAUi- 

ROADS.) 

ordinary  warrants  (see  Orders  or  Warrants). 

obligations  of,  not  impaired  by  subsequent  decisions,  517. 

how  far  city  can  authorize  irrevocable  use  of  its  streets,  97,  314  u.,  450  n., 

658. 
application  of  statutes  of  limitation,  675. 
vote  to  subscribe  for  stock  of  railroad  held  not  to  create  a  contract,  538- 

541,  866  n. 
writ  of  prohibition  will  not  lie  to  prevent  execution  of,  930  n. 
grant  to  railway  to  use  streets,  when  a  contract,  705  n.,  715,  716,  723  n. 

(See  Railroads.) 
covenant  by  railway  company  to  keep  pavement  in  repair,  721. 
power  of  taxation  cannot  be  so  exercised  as  to  impair  obligation  of,  742. 
effect  of  limitations  on  rate  or  amount  of  taxation,  162,  769  n.,  851,  851  a. 
promises  to  pay  rewards  for  offenders,  139,  234  n.,  479  n. 
to  repair,  erect,  and  furnish  public  buildings,  140.  (See  Public  Buildings.) 

purchase  fire-engines,  &c.,  143.     (See  Fire.) 

procure  supply  of  water,  146,  443  n.,  697.     (See  Water  and  Water 
Works.) 

gas,  443  n.,  473,  474,  691.     (See  Gas  and  Gas  Companies.) 

indemnify  officers  of  the  corporation,  147,  148,  447  n.,  479  n. 
creating  monopolies,  362,  385  n.,  443  n.,  469, 691-697.    (See  Monopolies.) 
having  reference  to  the  preservation  of  the  public  health,  144  n. 
of  board  of  health,  371  n. 

city  may  procure  loan  of  arms  and  give  bond  for  their  return,  407. 
to  purchase  market  site,  382,  447,  561,  63.5. 
for  breakwater  to  protect  street,  443  n. 

to  grade  streets  and  to  build  sidewalks,  443  n.     (See  Streets.) 
to  pay  value  of  liquor  destroyed  by  order  of  council  held  valid,  443  n. 
for  use  of  city's  instrumentalities  in  private  service,  443  n. 
for  drainage  beyond  corporate  limits,  446,  1049  n.     (See  Boundaries.) 

market  grounds,  447. 
for  local  improvements,  452,  480-483,  769  n.,  800,  801,  810. 
VOL.  II.  — 46 
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The  references  ai«  to  the  sections.    Vol.  I.  §§  1-665 ;  Vol.  II.  §§  666-1061 
CONTRACTS  —  con^muerf. 

for  patented  inventions,  467,  468,  966  n. 

of  suretyship,  471.     (See  Suretyship.) 

to  sell  property,  475. 

to  purchase  property,  476. 

to  settle  disputed  claims,  477.     (See  Arbitration.) 

for  extra  compensation,  233,  477. 

•where  records  are  silent,  parol  evidence  to  show  contract,  963  n.  on  j>. 
1175.     (See  Evidence.) 

damages  resulting  from  performance  of  work  as  required  by,  city  liable, 
974  n. 

defects  in  streets,  liability  of  city  where  bound  to  let  work  to  lowest 
bidders,  1027  n.     (See  Lowest  Bidder.) 

city  cannot  by  contract  divest  itself  of  duty  to  keep  street  safe  for  travel, 
1027  n.  on  p.  1304,  see  97. 

mandamus  will  not  lie  to  enforce  private  contract  rights,  830  n. 
CONTRIBUTION, 

one  municipality  may  recover  from  another,  938. 
CONTRIBUTORY  NEGLIGENCE.     (See  Negligence;  Streets.) 
CONVENIENCE, 

ordinances  relating  to  public  health,  safety,  and,  369  et  seq. 
CONVEYANCE  (see  Property), 

mode  of  executing  and  proof  of,  578,  581,  582. 

tax  deed.    (See  Taxation.) 
CONVICTION  (see  Jury;  Municipal  Courts;  Ordinances), 

summary  conviction  valid,  411,  432  et  seq. 

'requisites  of  summary  convictions,  414  n. 

must  be  for  same  offence  for  which  defendant  is  prosecuted,  415  n. 

what  record  of  conviction  before  corporation  courts  should  show,  441  n. 

revision  of,  on  certiorari,  926. 
COPIES  (see  Evidence), 

of  votes  and  ordinances,  clerk  proper  officer  to  authenticate,  304  n. 
CORNICE 

of  a  building  may  be  a  nuisance  which  city  should  abate,  1013  n. 
CORPORATE  BOUNDARIES.     (See  Boundaries.) 
CORPORATE  COURTS.     (See  Municipal  Courts.) 
CORPORATE  EXISTENCE   (see  Charter;   Dissolution  of  Corpora- 
tion), 

whether  corporate  existence  can  be  collaterally  questioned,  43  a,  185  n., 
418,  894,  896  n.,  900  n. 

not  interrupted  in  consequence  of  change  in  the  council,  166  n. 

doctrine  of  forfeiture  of,  has  no  application  to  municipal  corporatiops,  168, 
896. 

when  subject  to  legislative  control,  74  a,  n.,  186.     (See  Constitutional 
Provisions;  Legislature.) 
CORPORATE  MEETINGS.    (See  Meetings  ;  also,  Chap.  X.) 
CORPOR.\TE  POWERS.     (See  Charter;  Ordinances;  Powers.) 
CORPORATE  PROPERTY.     (See  Property,  Chap.  XV.) 
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The  references  are  to  the  sections.    VoL  L  §§  1-655  ;  Tol.  n.  §{  56&-106a. 

CORPORATE  PURPOSE  (see  City  Purposes), 

construction  of  constitutional  provision  as  to  taxation  for,  746. 
CORPORATE  SEAL.     (See  Seal.) 

CORPORATIONS  (see  Charter;  County;  Municipal  Cobpobations ; 
Quasi  Corporations), 
membership  in,  how  constituted,  9  n.,  40. 
defined  and  classified,  18. 
term  does  not  include  States,  31. 
in  England,  creation,  and  several  kinds  of,  32. 
creation  by  special  charter,  32. 

in  the  United  States  by  legislative  enactment,  37. 
of  the  power  of  Congress  to  create,  38. 
creation  by  general  incorporation  acts,  41. 

implication,  .32,  42,  43. 
may  exist  by  prescription  in  the  United  States,  37. 
existing  law  of  corporations  of  modem  growth,  37  a. 
number  and  frequency  of  corporate  creations,  37  a. 

Territorial  corporation  not  affected  by  subsequent  adoption  of  a  State  con- 
stitution, 38  n. 
intention  to  establish  a  body  politic  must  clearly  appear,  42. 
no  precise  form  of  words  requisite,  42,  43. 

absence  of  express  provisions  respecting  the  incidents,  immaterial,  42. 
certain  powers  absolutely  essential,  42. 

not  a  corporation  if  charter  or  act  relied  on  negatives  essential  prop- 
erties, 42. 
intent  of  legislature  can  be  shown  constructively,  43. 

but  intention  must  satisfactorily  appear,  43. 
the  phrase  "  any  body  politic  or  corporate  "  includes  public  corporations,  47. 
private  corporations  are  result  of  contract,  52  n. 
acceptance  of  charter  granted  by  the  king  necessary,  34. 

not  necessary,  unless  required,  when  granted  by  legislature,  44. 
when  required  to  be  created  by  general  law,  48,  598  n. 
title  of  acts  or  charters  of  incorporation,  51. 
special  constitutional  provisions  as  to  corporations,  45-51. 
extent  of  legislative  power  over,  54,  55,  63,  65,  68,  68  a.    (See  Constitu- 
tional Provisions  ;  Contracts  ;  Legislatube.) 
public  and  municipal  distinguished,  22. 

public  and  private  corporations  defined,  and  difference  stated  and  illus- 
trated, 52-54,  56. 

quasi  distinguished  from  private  and  municipal,  25.     (See  Quasi 
Corporations.) 
distinction  between  municipal  and  qttasi  corporations,  23. 
as  respects  implied  liability  ex  delicto,  961-967. 
as  to  li  ibility  for  unsafe  streets  and  sidewalks,  996. 

comments  on  doctrine  of  implied  liability  as  respects  different 
classes  of,  1023  b. 
implied  power  to  borrow  money  and  issue  negotiable  paper,  117,  118  n., 
125  u.     (See  Borrowing  Money.) 
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The  references  are  to  the  sections.    Vol.  I.  §§  1-556 ;  Vol.  II.  §§  55&-1052. 
CORPORATIONS  —  continued. 

how  far  protected  by  charter  from  exercise  of  police  power,  142.     (See 

Police  Power  and  Regulations.) 
dissolution  of  corporations,  165.     (See  Dissolution  of  Corporation.) 
classified,  with  respect  to  power  to  take  and  hold  real  estate,  563  n. 
eminent  domain  power  as  applicable  to  private  corporations,  588. 
may  dedicate  land  to  public  use,  635. 
State  taxation  of  foreign  corporations,  745. 
license  tax  by  municipalities,  749. 
COST, 

of  granting  licenses  chargeable  to  licensee,  358  n. 
of  collecting  assessments  and  taxes,  765. 
COSTS, 

of  prosecution  to  enforce  penalty,  421  n. 
in  proceedings  to  open  streets,  603  n. 

enactment  that  no  costs  shall  be  recovered  against  city,  invalid,  765  n.,  822  n. 
in  quo  warranto  proceedings,  905  n. 
COTTON  MERCHANTS, 

ordinance  requiring  record  of  sales  to  be  kept,  void,  319  n. 
COUNCIL  (see  Meetings), 

is  representative  body,  36,  39,  270. 

represents  the  corporation  at  large,  242,  259,  270,  884  n. 

charter  enumerates  the  powers  of,  39. 

citizens  cannot  confer  powei's  not  granted  by  charter,  89  n. 

discretionary  powers  not  ordinarily  subject  to  judicial  control,  94.     (See 

Powers.) 
cannot  delegate  public  powers,  96,  779.     (See  Delegation  of  Powers.) 
act  reducing  immber  of  councilmen,  postponement  of  provisions,  85  n. 
how  elected,  195,  270. 

tribunal  to  decide  election  contests,  200-204. 
as  to  power  to  investigate  legality  of  election,  204  n.,  205  n. 
■when  it  has  decided  contest,  council  cannot  reopen  the  question,  200  n., 

204  n.,  205  n.  on  p.  288. 
powers  as  election  canvassers,  205  n. 
constitution  of,  in  England,  8,  36  n. 

municipal  council,  270,  273,  871. 
when  mayor  integral  part,  260,  271,  871. 
when  a  member,  272,  273. 
right  to  preside,  270,  272. 
approval  of  proceedings,  271  n. 
mayor's  presence  and  function,  English  doctrine  not  applicable  here, 

271. 
when  mayor  is  part  of  the  law-making  power  his  concurrence  essen- 
tial, 309,  482  n. 
power  of  presiding  officer  to  maintain  order,  271  n. 
the  corporate  authority  must  be  exercised  by  proper  body,  274. 
mode  of  organizing  when  new  members  are  to  be  admitted,  275  n. 
conflicting  councils,  remedy,  275. 
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COUNCIL  —  continued. 

acts  of  de  facto  councils  valid,  276.     (See  Acts;  Office  and  Officeb.) 

common-law  rules  as  to  quorums  and  majorities,  277,  278,  292  n. 

what  constitutes  a  quorum,  illustrated,  279-281.     (See  Quorum.) 

■when  majority  must  concur  and  may  bind,  282-284. 

withdrawal  of  members  leaving  no  quorum,  283,  284. 

quorum  essential  to  valid  action,  292. 

when  members  disqualified  to  act,  292. 

number  pr&sent  and  acting,  how  proved,  292  n. 

where  members  present  refuse  to  vote,  majority  of  quorum,  292  n. 

mode  of  proceeding  when  convened,  2S8. 

when  council  consists  of  two  boards  their  concuiTence  necessary,  288. 

bound  by  knowledge  communicated  to  previous,  288  n. 

repeal  of  by-law  by  majority,  288  n. 

powers  in  respect  to  their  committees,  289. 

charter  requirement  of  votes  by  ayes  and  nays,  291. 

determination  of  questions  should  be  by  formal  vote,  291  n. 

cannot  do  informally  that  which  it  has  no  power  to  do  directly,  309  n, 

on  p.  389. 
motives  for  adopting  ordinances  not  subject  to  judicial  inquiry,  311. 
acts  of,  may  be  impeached  for  fraud,  311. 
has  incidental  power  to  enact  appropriate  by-laws,  315. 
adjournment  of  regular  meeting,  265,  287. 
appointment  of  officers  by,  207  n.,  212  n.,  289  n. 

clerk  pro  tern.,  293. 
authorized  to  elect  certain  officers,  when  may  appoint  them  by  resolution, 

212. 
whether  council  has  power  to  amove,  242.     (See  Amotion.) 
power  to  punish  for  contempt,  246  n. 
re-election  of  expelled  member,  248. 
certiorari  to  review  proceedings  in  removing  officer,  926  n.,  927  n. 
legislature  may  deprive  of  power  to  elect  police  force,  58  n. 
may  appoint  agents  with  power  to  make  contracts,  96.     (See  Agents,- 

Contracts.) 
may  ratify  offer  of  reward  made  by  mayor,  139. 
power  to  fit  up  and  furnish  meeting-room,  140. 
as  to  power  of  new  council  to  amend  record  of  preceding,  297. 
neglect  to  keep   record  will  not  prejudice  rights   of  creditors,  300  n. 

(See  Evidence  ;  Records  and  Doccmexts.) 
proper  evidence  of  its  official  doings,  300  n.,  963  n.  on  p.  1175. 
mode  of  exercising  power  to  pass  ordinances,  307  n. 
jurisdiction  of,  confined  to  the  municipality,  308  n.  on  p.  387. 
how  to  be  exercised,  308  n.  on  p.  387. 
courts  recognize  judicially  what  councils  are  competent  to  do,  308  n.  on 

p.  387. 

unauthorized  employment  of  a  person  by  committee,  ratification,  382  n. 
if  required  to  give  notice  of  meetings  for  condemnation  purposes,  duty 
cannot  be  delegated  to  clerk,  606  n. 
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COUNCIL  —  continued. 

may  award  larger  sum  for  damages  than  assessed  by  the  jury,  621. 
can  contract  only  by  ordinance,  resolution,  or  order,  660  n.  on  p.  785. 
may  be  enjoined  from  enforcing  illegal  order  for  vacation  of  street,  666  n. 
may  direct  its  officers  to  proceed  against  an  establishment  as  a  nuisance, 

378  n. 
is  judge  of  necessity  for  changing  or  abandoning  market,  384. 

and  for  establishing  or  changing  grade  of  streets,  686. 
proof  of  action  establishing  grade  of  street,  686  n. 
power  in  respect  to  local  improvements,  800  n.,  801. 
mandamus  to  compel  prosecution  of  local  improvement,  831  n. 
holding  or  appointment  of  special  election  compelled  by  mandamus,  839, 

865. 
mandamus  to  compel  canvassing  of  votes,  840. 
to  admit  a  councilman  duly  elected,  843. 
where  the  act  is  one  which  council  has  no  legal  duty  to  perform,  844  n. 
direction  of  mandamus  to,  871,  872,  877  n. 
judgment  in  mandamus  against,  884. 

change  in  membership  does  not  abate  mandamus  proceedings,  884. 
decision  as  to  eligibility  of  members,  not  reviewable  on  quo  warranto 

202  n. 
quo  warranto  to  test  right  of  member  to  a  seat,  890. 
and  to  determine  right  of  person  to  preside  or  vote,  890. 
voter  may  be  relator  in  quo  warranto  against  councilmen,  900  n. 
when  it  cannot  be  reached  by  writ  of  prohibition,  930  n. 
COUNCILMEN.     (See  Alderman;  Office  and  Officer.) 
COUNTER-CLAIM, 

suit  to  collect  assessments  not  subject  to,  810,  815  n. 
COUNTY  (see  Action  and  Liability;  Orders;   Quasi  Corporations), 
how  distinguished  from  municipal  corporation  proper,  22,  23,  25,  66. 
extent  of  legislative  power  over,  45  n.  on  p.  80,  54,  60-62. 
limitations  on  legislative  power,  68  n. 
is  a  quasi  corporation,  563  n. 
created  for  public  political  purposes,  23,  52  n. 
mere  agency  of  government,  61  n. 
question  whether  portion  of  adjoining  county  shall  be  annexed  may  be 

submitted  to  the  people,  44  n.  on  p.  78. 
not  answerable  for  neglect  of  county  commissioners,  23  n. 
when  rights  of  county  are  threatened  redress  must  be  sought  in  its  name, 

661  n. 
remedy  of  State  where  supervisors  omit  to  perform  a  particular  duty,  881. 
mandamus  to  compel  officers  to  receive  and  file  petition,  831  n. 
costs  of  suit  against  an  officer,  147  n. 
power  to  city  to  license  and  tax  ferries  not  exclusive  of  like  right  In, 

116  n. 
grants  to  people  of,  or  for  use  of,  560,  573. 
city  and  county  as  tenants  in  common,  562  n.  on  p.  659. 
may  take  and  hold  title  to  real  estate,  563  n. 
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COUNTY  —  continued. 

certiorari  to  review  proceedings  of  special  board  in  apportioning  property 
between  counties,  926  u. 

liability  as  property  owner  for  negligence,  986. 

grants  for  court-house,  573,  636  n. 

special  grant  for  court-house  and  jail,  566  n.,  575  n. 

may  be  compelled  to  build  court-house,  74  a,  n. 

incorporated  city  may  be  authorized  to  build  court-house  for,  74  a,  n. 

public  building  not  subject  to  sale  on  foreclosure  of  mechanic's  lien,  577. 
remedy  of  mechanic  is  mandamus,  oil. 

mandamus  by  inhabitants  to  compel  building  of  court-house,  865  n. 

•where  jail  becomes  a  nuisance,  not  liable,  23  n.,  963  n. 

liability  for  injuries  resulting  from  unsafe  condition  of  county  buildings, 
963. 

not  liable  for  escape  of  prisoners  by  reason  of  insufficiency  of  jail,  963  n. 

special  act  providing  for  location  of  county  seat,  when  valid,  48. 

seat  cannot  be  changed,  when,  140  n.  on  p.  211. 

contested  county  seat  elections,  jurisdiction  in  equity,  202  n.  on  p.  286, 
205  n.  on  p.  289. 

as  to  reverter  of  dedicated  land  on  removal  of  coonty  seat,  650  n.,  653  n. 

tax  to  compensate  property  owners  damaged  by  removal  of  county  seat, 
736  n. 

mandamus  with  respect  to  location  of  county  seat,  835. 

erection  of  court-house  at  a  place  not  the  county  seat,  taxpayers  may  en- 
join, 919  n. 

rights  in  public  squares  of  a  town,  645  and  n.,  647. 

abutters  cannot  enjoin  the  authorities  from  leasing  part  of  county  square, 
661  n. 

county  roads  within  city  limits,  676-679. 

streets  need  not  be  recorded  in  the  county  records,  678  n. 

use  of  county  funds  to  aid  in  construction  of  bridges,  678  n. 

duty  as  respects  highways  and  bridges,  728  n.,  836,  996-999. 

indictment  for  non-repair  of  bridges,  934. 

liable  for  consequential  damages  from  erection  of  bridge,  995  c,  n.  on 
p.  1243. 

as  to  common-law  obligation  to  repair  highways  and  bridges,  996,  997 
and  n. 

when  contracts  for  the  benefit  of  a  county  not  within  protection  of  consti- 
tutional provision,  57. 

as  to  liability  on  implied  contract,  938  n.,  963  n. 

where  records  are  silent,  when  contract  may  be  shown  by  parol,  963  n. 

may  be  required  to  pay  portion  of  expense  of  city  police  force,  61. 

creditors  of,  cannot  be  required  to  surrender  their  evidences  of  indebted- 
ness and  accept  new  ones,  70  n. 
but  legislature  may  refuse  to  provide  funds  to  pay  the  old  indebted- 
ness, 70  n. 

establishment  of  county  fund,  70  n. 

may  be  required  to  issue  bonds  to  pay  indebtedness,  74  n. 
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legislature  may  give  legal  effect  to  moral  obligation  of  one  county  to 

reimburse  another,  75  n. 
power  to  issue  commercial  paper,  122  n.,  123,  127  n.,  507. 
whether  liable  for  infringements  of  patents,   966   n.     (See  Patented 

Articles.) 
held  not  liable  for  injury  caused  by  defective  ferry-boat,  997  n. 
refund  of  money  paid  by  assessors  on  an  illegal  assessment,  148. 
power  to  aid  railroad  companies,  153-164,  507  a,  509. 
legislative  power  in  respect  to  railroad  stock  subscribed  and  paid  for,  61. 
authority  to  take  railroad  stock  and  issue  bonds  may  be  repealed,  when,  70. 
power  to  issue  negotiable  securities,  509. 
mandamus  to  compel  issue  of  bonds,  826,  831  n. 
whether  vote  to  subscribe  for  stock  of  railroad  constitutes  a.  contract, 

866  n. 
mandamus  to  compel  subscription  to  railroad  stock,  866  n. 
bill  by  taxpayers  to  annul  illegal  railroad  subscription,  919  n. 
■warrants  or  orders,  485,  487  el  seq. 

may  contract  to  pay  for  services  in  county  warrants,  488  n. 
mandamus  to  compel  issue  and  payment  of  orders  or  warrants,  849  n.  on 

p.  1030. 
enforcement  of  warrants  or  orders  in  Federal  court,  863. 
allowance  of  claim  by  county  board  not  final  and  conclusive,  504  n. 
may  be  authorized  to  create  a  debt  for  establishment  of  a  park,  598  n. 
■where  claim  is  properly  presented  and  no  action  taken,  suit  by  holder, 

963  n. 
as  to  recovery  back  after  payment  of  claims  allowed  by  supervisors,  945. 
city  cannot  tax  public  property  of,  740  n.,  773  n.,  777  n. 
in  Virginia,  duty  concerning  taxation,  740  n. 
power  to  release  lien  of  taxes  must  be  conferred  by  statute,  782  n. 
mandamus  and  suits  in  favor  of  creditors  of,  849,  850  n. 
mandamus  against,  to  enforce  judgment  against  township,  850  n. 
civil  liability  of,  961,  962  n.,  966  n.,  996-999,  1017  n.  on  p.  1282. 
limited  liability  in  respect  to  torts,  963.     (See  Torts.) 
liability  for  neglect  of  officials,  &c.,  963  n. 
principle  of  respondeat  superior  inapplicable,  963  n. 
COUNTY  COMMISSIONERS  (see  County), 
power  to  appoint  agent  by  parol,  301  n. 
extent  of  powers,  621  n. 
COUPONS, 

form,  signature,  &c.,  512  n. 

negotiability  of,  512  n.,  513. 

interest  on,  506. 

■where  lost  or  stolen,  555. 

payment  of  taxes  in  coupons,  &c.,  815  n.,  924. 

viandamus  to  compel  treasurer  to  receive  coupons  for  taxes,  831  n. 

how  sued  on,  486  and  n.,  509  n.  on  p.  576,  512  n. 

when  action  barred,  486  n.     (See  Bonds,  Municipal.) 
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judgment  requisite  to  eutitle  holder  to  mandamus  from  Federal  courts, 

860. 
no  recovery  can  be  had  where  transferred  to  give  Federal  court  jurisdic- 
tion, 935  n. 
COURT  HOUSE.     (See  Countt;  Dedication;  Public  Buildings.) 
COURTS  (see  Certiorari;  Muxicipal  Courts), 

duties  of,  in  regard  to  municipal  corporations,  16,  168. 
rules  of  construction  as  to  municipal  powers,  adopted  by,  91,  93. 
not  for,  to  determine  when  general  law  can  be  made  applicable,  48  n. 
discretion  of  legislature  in  conferring  power  of  taxation,  &c.,  not  review- 
able by,  50  and  n. 
will  assume  execution  of  a  municipal  trust  on  dissolution  of  corporation,  64. 
will  judicially  notice  charter  of  a  municipal  corporation,  83. 
discretionary  powers  of  municipality  not  subject  to  control  of,  94,  95. 
jurisdiction  in  election  contests,  200-205. 

do  not  favor  mere  technical  defences  to  actions  on  official  bonds,  216. 
power  of  courts  of  the  United  States  to  punish  for  contempt,  246  n. 
will  not  enjoin  passage  of  unauthorized  ordinances,  308  n.  on  p.  387. 
recognize  judicially  what  municipal  councils  are  competent  to  do,  308  n. 

on  p.  387. 
cannot  ordinarily  inquire  into  motives  of  councilmen,  311-313. 
declare  oppressive  ordinance  void,  321. 
do  not  presume  ordinances  valid,  423. 
whether  courts  may  decide  upon  the  reasonableness  of  ordinances,  311  n., 

410  n. 
cannot  inquire  into  motives  of  legislators  in  the  enactment  of  a  law, 

312  n. 
validity  of  ordinances  is  a  question  for  the  court,  not  the  jury,  327. 
will  give  a  reasonable  construction  to  ordinances,  420. 
whether  courts  will  judicially  notice  ordinances,  413,  422  n. 
sustain  rather  than  defeat  elections,  197. 
will  not  presume  amount  of  license  tax  unreasonable,  365  n. 
will  not  interfere  with  legitimate  exercise  of  police  power,  369  n. 
whether  chancery  will  interfere  with  the  authorities  in  respect  to  nuisances, 

374  n.  on  p.  450,  375  n.,  37-8  n.,  379. 
cannot  question  necessity  for  exercise  of  power  of  eminent  domain,  590, 

600. 
dedication,  construction  of  plat  is  for  the  court,  641  n. 
not  for  courts  to  decide  on  expediency  of  vacating  street,  666  n. 

or  grading  and  improving  streets,  686. 
relation  of  Federal  and  State  courts  in  respect  to  mandamxis,  861,  883. 
CREATION, 

of  corporations,  9,  .32  et  seq.,  54,  64. 

by  implication,  42,  43. 

in  England,  32-37  and  notes. 

reason  for  creation  of  municipal  corporations,  68,  100. 

of  municipal  courts,  427. 
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CREDIT, 

constitutional  provisions  restricting  power  to  loan,  50.     (See   Debts; 
Limitation  on  Indebtedness.) 

municipality  has  no  implied  authority  to  loan  its  credit,  471. 
CREDITORS  (see  Bonds,  Municipal;  Charter;  Contracts;  Debts), 

rights  of,  see  chaps,  iv.,  xiv.,  xx. 

contract  rights  cannot  be  impaired  by  subsequent  enactments,  63,  68-70, 
851,  854-857. 

rights  of  creditors  in  sinking  fund  for  their  benefit,  69. 

cannot  be  required  to  surrender  their  evidences  of  indebtedness  and  accept 
new  ones,  70  n. 

dissolution,  &c.,  as  affecting  rights  of  creditors,  63,  68  a,  165  n.,  169, 169  a, 
170,  173,  186. 

whether  repeal  of  charter  can  affect  rights  of,  68  a,  170. 

doctrine  of  the  Supreme  Court  of  the  United  States,  170. 

leading  cases  in  State  and  Federal  courts  reviewed,  170  n.,  851-854. 

rights  not  prejudiced  by  neglect  of  council  to  keep  record,  300  n. 

contract  with  creditor  to  discount  his  debt,  valid,  477. 

rights  and  remedies  of  holders  of  warrants,  501. 

misapplication  of  special  fund  cannot  defeat  rights  of,  501  n. 

mandamus  to  enforce  duties  towards,  482,  849  et  seq. 

whether  execution  or  mandamus  remedy  of,  576. 

non-resident  holder  of  city  certificates,  taxation,  786  n. 

when  required  to  recover  judgment  before  being  entitled  to  mandamus, 
850,  853. 

not  entitled  to  mandamus  where  bonds  were  issued  under  abrogated  stat- 
ute, 851  a. 

where  entitled  to  have  special  tax  levied,  duty  how  enforced,  852. 

rights  as  depending  on  legislation  at  date  of  creation  of  debt,  69,  70,  854. 

remedy  to  enforce  levy  of  taxes,  mandamus,  not  bill  in  equity,  855. 
in  Federal  courts,  856-861  d. 

entitled  to  full  exercise  of  power  of  taxation,  857. 

liability  of  public  officer  to  private  action  by  creditor,  859. 

remedy  against  New  England  towns,  576,  849  n.,  962  n. 
CRIMINAL  OFFENCES   (see  Conviction;  Indictment;  Jury;  Muni- 
cipal Courts;   Offences), 

when  general  laws  and  special  charter  provisions  conflict,  87  n. 

ordinances  relating  to,  342,  366-368. 

rescue  of  offenders,  403. 

jurisdiction  of  corporation  courts  over,  427,  432. 

summary  jurisdiction  in  respect  to,  434-439. 

criminal  information  against  municipal  officers,  237  n.  on  p.  322. 

prosecution  of  officers,  4V9  n. 

employment  of  counsel  to  conduct  criminal  prosecutions,  479  n. 
CROSSING.     (See  Street.) 
CULVERT  (see  Sewers  and  Drains;  Streets), 

power  to  make,  688. 

in  city  paid  for  by  county,  liability  of  city  in  respect  to  defects,  678  n. 
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abutter  may  presume  that  city  will  provide  proper  culverts,  when,  686  n. 
injunction  refused  to  restrain  reconstruction  and  enlargement  of ,  095  c, 

n.  on  p.  1244. 
as  to  insufficient  or  defective  water-ways  or  culverts,  1038  n. 
right  of  lot-owner  to  restrain  construction,  1042  n. 
CURATIVE  ACTS, 

validation  of  previous  corporate  acts  and  by-laws,  77-79,  419,  666  n., 
685  n.,  752  n.  on  p.  915. 
of  defective  execution  of  powers,  79,  544. 
railroad  aid  subscriptions  and  bonds  validated,  544. 

title  of  officers  elected  before  legal  incorporation  of  a  place  may  be  vali- 
dated, 197  n.  on  p.  281. 
validating  assessment,  when  void,  77,  78,  751  n.,  813  n. 
after  improvement  made,  legislature  may  authorize  assessment,  656,  752  n, 
on  p.  915. 
CURBSTONE   (see  Streets;    Taxation), 

power  to  pave  includes  power  to  furnish,  796  n.,  797. 
CUSTOM.     (See  Usage.) 


DAJMAGES  (see  Action;  Eminent  Domain;  Salary;  Streets;  Torts), 
where  property  is  taken  for  public  use.     (See  Eminent  Domain.) 
with  respect  to  use  of  streets.     (See  Abutter;    Streets.) 
for  injuries  from  unsafe  streets.     (See  Streets.) 
for  change  of  grade.     (See  Streets.) 
measure  of,  in  action  by  officer  unlawfully  deprived  of  his  office,  235, 

notes, 
specialty  contract  by  agent,  form  of  remedy  against  corporation,  456. 
mea-sure  of,  when  municipality  annuls  local  improvement  contract,  483  n 
as  to  liability  to  exemplary  damages,  971  n.,  1020  n. 
consequential  damages  from  public  improvements,  987  et  seq. 

not  a  "taking"  of  property,  992.     (See  Surface  Water.) 
measure  of,  in  civil  actions,  709  u.,  971  n.,  1017-1024. 
DARTMOUTH   COLLEGE   CASE,  53,  68. 
DEBT, 

enforcement  of  by-law  by  action  of,  408-410. 
taxes  by  action  of,  815. 
DEBTOR  (see  Set  Off), 

may  by  statute  procure  city's  obligations  and  set  them  off  against  his 
debt,  477  n. 
DEBTS  (see  Assumpsit;  Bonds,  Municipal;  Borrowing  Money;  Con- 
tracts; Creditors;  Mandamus;  Taxation), 
evil  effect  of  power  to  incur  debts,  without  effectual  limitation,  12. 
constitutional  and  chajter  provisions  limiting  power  to  create,  50,  130- 

1.38,  529a,  n.,  741. 
power  of  legislature  to  compel  municipality  to  create,  71-74  a,  544  n., 
831  n. 
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municipality  may  be  required  to  issue  bonds  to  pay,  74  n. 

when  debt  is  incurred  in  discharge  of  a  public  duty,  74. 

competency  of  legislature  to  compel  payment  of  debts  not  legally  binding, 

75,  76,  76  a,  544,  668  n. 

but  not  unconstitutional  obligations,  76  n. 
true  measure  of  legislative  power,  76  a,  n. 
change  from  town  to  city  organization  does  not  extinguish  indebtedness, 

85  n. 
difference  between  contracting  a  debt  and  borrowing  money  stated,  118  n. 
an  existing  debt  in  excess  of  limit  prescribed  by  new  constitution  may  be 

refunded,  136  n.     (See  Funded  Debt.) 
city  stock  in  sinking  fund  not  a  debt,  136  b. 
provisions  restricting  municipal  indebtedness  do  not  apply  to  liabilities 

arising  ex  delicto,  134  a,  137. 
constitutional  limitations  on  State  indebtedness,  138. 
enormous  amount  of  municipal  indebtedness  in  this  country,  154. 
serious  consequences  attending  unlimited  municipal  indebtedness,  155, 

156. 
power  to  incur  debts  in  aid  of  railroads  must  be  express,  161. 

and  must  be  strictly  pursued,  163.     (See  Railroads.) 
apportionment  of,  on  division  of  municipalities,  63,  187-189. 
debts  of  municipal  corporation  on  dissolution,  169  a,  173,  186,  189.     (See 

Dissolution  op^  Corpokation.) 
municipality  cannot  extinguish  its  debts  by  organizing  under  new  charter, 

170  n.  on  p.  2.52. 
license  tax  not  a  penalty  but  a  debt,  363  n.  on  p.  432. 
unpaid  warrant  not  novation  of  original  debt,  501  n. 
interest  on  corporate  indebtedness,  506. 

limitation  on  taxing  power  does  not  limit  power  to  contract  debts,  129  n. 
power  to  levy  tax  implied  from  express  power  to  incur,  741,  763. 
tax  for  street  improvement  a  personal  debt,  781  n. 
situs  of  a  debt  for  purposes  of  taxation,  790  n. 
as  to  distinction  between  taxes  and  debts,  815  n.,  817  n. 
mandamus  to  enforce  payment  of  corporate  debts,  849  et  seq. 
if  mandamus  lies  to  compel  payment,  injunction  will  not  be  awarded,  906  n. 
illegal  creation  of,  may  be  restrained,  916. 
DECLARATIOX     (see  Complaint), 

requisites  of,  to  enforce  ordinances,  415. 
mode  of  declaring  on  bonds  and  coupons,  486  n.,  509  n. 
DEDICATION  (see  Eminent  Domain  ;  Public  Squares  ;  Streets), 
of  property  to  public  use,  subject  treated,  chap,  xvii.,  626  et  seq. 
defined,  628  n. 

founded  in  public  convenience,  627. 
importance  of  doctrine  of,  627. 
statutory  and  common-law  dedication,  628,  629. 
requisites,  and  effect  of  statutory  dedication,  628. 
effect  of  incomplete  dedication,  628. 
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proprietor  may  make  limited  dedication,  629. 

of  easement,  629,  633. 

reservation  of  mines  and  coal  deposits,  629  n.,  664  n. 

vesting  fee  in  the  public,  628,  629. 

in  praesenti  to  be  carried  into  effect  infuturo,  629. 

proper  municipal  corporation  cannot  be  deprived  of  its  lawful  control  of 

streets,  629. 
fee  to  street  if  dedicated  in  mode  different  from  that  prescribed  by  statute, 

633  n. 
common- law  dedication,  rationale  and  requisites,  630-632. 
leading  case  of  Cincinnati  v.  White,  stated,  630,  631. 
■when  not  revocable,  631  n,,  632. 

not  essential  that  legal  title  should  pass  from  owner,  631. 
nor  that  there  should  be  a  specified  grantee,  631. 
may  be  by  parol,  631. 

no  specific  length  of  possession  necessary,  631. 
party  taking  under  partition  estopped  to  deny  dedication,  631. 
definite  and  certain  description  necessary,  631  n. 
equity  may  directly  appoint  trustee  when  none  is  named,  631  n. 
doctrine  of  estoppel  applicable  to,  632  and  notes. 

public  not  concluded  from  claiming  effectual  dedication  because  land  is 
taxed  for  city  purposes,  633  n. 

nor  by  reason  of  unconsumraated  proceedings  to  condemn,  6.33  n. 
city  not  estopped  to  claim,  because  land  included  in  proceedings  to  con- 
demn, 635  n. 
extent  of,  as  respects  donor,  633,  687  n.,  722. 
where  proprietor  retains  fee,  and  effect  thereof,  633. 
when  abutter  owns  to  centre  of  street,  633  n.,  663  n.     (See  Abutter.) 
of  ordinary  highways  gives  easement  of  passage  only,  629  n. 
presumption  where  land  is  dedicated  for  street,  633  n. 

owner  dedicates  without  restriction,  722,  995  a. 
question  how  much  land  is  included  is  one  of  fact,  633  n. 
oral  promise  of  city  officer  broken,  owner  not  entitled  to  resume  posses- 
sion, 633  n. 
issue  of  patent  by  United  States  subsequent  to,  635  n. 
must  be  construed  with  reference  to  object  with  which  made,  645  n. 
of  land  bordering  on  navigable  waters,  110,  114  n.  on  p.  181,  634. 
of  streets,  &c.,  under  tide-water,  634  n. 
who  may  dedicate  —  intent,  how  established,  635,  636  and  notes. 

equitable  owner  may  dedicate,  628  n. 

the  United  States  may  dedicate  streets  and  public  places,  597  n., 
635  n.,  640  n. 

by  a  State  has  same  effect  as  if  made  by  an  individual,  635  n. 

municipal  corporations  may  dedicate,  635. 

railroad  company  can  dedicate  laud  for  public  highway,  635  n- 

remainder-man  —  agent  —  married  wonaan,  635  n. 

by  administrator  or  executor,  635  n. 


1386  INDEX. 

The  references  are  to  the  sections.    Vol.  I.  §§  1-555 ;  Vol.  H.  §§  556-1052. 
DEDICATION  —  continued. 

widow  not  dowable  in  dedicated  lands,  594,  635  n. 
where  husband  alone  files  plat  of  his  wife's  land,  640  n. 
owner  cannot  dedicate  so  as  to  affect  title  of  mortgagee,  635  n. 
intent  to  dedicate  essential,  proof  of,  636-639. 
declarations  to  bind  corporation  dedicator,  by  whom  made,  636  n. 
judgment  in  suit  between  land-owner  and  municipality,  conclusive  in  sub- 
sequent action,  636  n. 
declarations  of  owner  and  of  deceased  surveyor,  636  n. 
where  adjoining  owners  agree  to  reserve  alley  for  their  own  use,  637  n. 
effect  when  land   comprising  dedicated  alley  is  fenced  in  by  adjoining 

owner,  637  n. 
how  presumption  of  intent  may  be  negatived,  640  n 
effect  of  user,  and  acquiescence,  637-639,  642  n.  on  p.  762. 
long  use  for  market  of  property  owned  in  fee  by  municipality,  382,  635. 
dedication  and  user  though  there  be  no  record,  637  n.,  640  n. 
proof  of  user,  637  n. 

what  acts  will  repel  presumption  of,  638  n. 
non-user  important  evidence  against  the  public,  638  n. 
effect  of  occupancy  by  alleged  dedicator  638  n. 
unconditional  dedication  of  land  for  public  levee,  acceptance  or  user, 

628  n. 
by  platting  and  sale  of  lots,  640,  641. 
mode  of  platting  as  showing,  641. 
authentication  of  maps,  plats,  &c.,  evidence  of,  628  n. 
acknowledgment,  when  necessary,  628. 
requirement  that  plat  be  recorded,  628  n. 
parol  evidence  cannot  vary  effect  of  recorded  plat,  636  n. 
when  streets  and  squares  are  indicated  on  a  map,  640  n. 
reference  in  deed  to  street  laid  out  but  not  opened,  effect,  640  n. 
in  case  of  variance  between  plat  and  survey  as  to  monuments,  641  n. 
construction  of  plat  is  for  the  court,  641  n. 
parol  evidence  to  explain  erasure  in  recorded  plat,  641  n. 
words  written  upon  map,  dedication  for  purpose  indicated,  644  n.,  645  n., 

648  n. 
acceptance  by  public,  when  necessary,  642. 

how  established,  642. 

of  municipality  may  be  revoked,  632. 

city  acquires  no  right  to  claim  property  for  street  until,  640  h. 

acceptance  of  part  of  land  dedicated,  640  n.,  642  n. 

if  only  part  of  dedicated  land  i^  put  to  public  use,  633  n. 
where  municipality  is  not  created  when  dedication  is  made,  642  n. 
where  corporate  limits  are  extended  so  as  to  embrace  recorded  plat, 
642  n. 

are  reduced,  642  n. 
for  public  squares,  641,  643-647. 
erection  of  buildings  on  public  square,  644  n.,  645. 
where  the  words  "  public  square  "  are  used  on  a  plat,  645. 
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public  may  acquire  highway  across  a  public  square,  646  n. 

rights  of  owners  of  lots  fronting  on  public  square,  660  n.,  661  and  n.  on 

p.  788.     (See  Abutter;  Equity;  Ixjuxction  ) 
whether  street  or  square  dedicated  to  public  use  can  be  acquired  by 

adverse  possession,  563  n. 
city  may  be  enjoined  from  selling  land  dedicated  as  a  common,  914  n. 
where  dedication  is  on  condition,  632  n.,  644  n. 
conveyance  for  a  particular  use,  644  n.,  650  n.,  653  n. 
land  granted  for  specific  purpose,  use  of  portion  for  other  purposes,  563  n. 
"  for  the  use  of  the  public  "  indicates  what,  633. 
to  iise  of  specified  persons  not  a  dedication  to  the  public,  633  n. 

for  highways,  &c.,  632  n.,  705  n. 
of  land  which  is  a  mere  cul  de  sac,  632  n. 
for  widening  streets,  639. 
for  charitable  and  public  uses,  648. 

use  of  dedicated  laud  for  wharves,  103  n.,  110,  634  n.,  649. 
land  dedicated  for  public  landing  taken  by  railroad,  588  n. 
ferry  right  of  riparian  donor  on  dedicated  front,  646  n. 
alienation  and  use  of  public  property,  650-653,  660  n. 

power  of  legislature  in  respect  to,  651,  651  a. 
doctrine  of  the  civil  law  as  to  alienation  or  change  of  use  of  dedicated 

property,  652. 
as  to  power  to  change  the  character  of  the  dedication,  660  n.  on  p.  786. 
servitudes  of  views  arising  from,  648  n. 
■when  corporation  in  possession  under  alleged  dedication,  equity  will  not 

interfere,  630  n. 
whether  ejectment  can  be  maintained  when  dedication  is  complete,  663  n. 
suit  by  municipality  for  recovery  of  possession  of  dedicated  pix>perty, 

statutes  of  limitations  inapplicable,  671. 
land  dedicated  to  public  use,  power  of  city  in  respect  thereto,  705  n. 
right  to  build  bay  windows  extending  into  dedicated  passageway,  734  b. 
reverter  —  misuser  —  remedy,  653. 
DEED  (see  Coxveyaxce  ;  Property), 

when  ultra  vires  aflBxing  of  seal  will  not  bind  corporation,  190  n. 
contract  of  agent  by,  450. 

mode  of  execution  of  conveyances  and  proof  of,  578,  581,  582. 
DE  FACTO  OFFICER.  (See  Acts;  Office  and  Officer.) 
DEFENCES, 

to  actions  to  enforce  ordinances,  417-422. 

inequitable,  may  be  taken  away,  75. 

against  unauthorized  contracts,  457,  458,  935,  936. 

to  actions  upon  warrants,  487,  488,  504. 

mode  of  pleading,  in  suits  on  bonds  and  coupons,  509  n. 

want  of  power  to  issue  bonds  always  a  defence,  545,  548.     (See  BoxDS, 

Municipal.) 
technical  defences  in  bond  cases  not  favored,  554. 
in  actions  to  recover  assessments,  810  n.,  812. 
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DEFINITE   AND   INDEFINITE   BODIES,  258-261. 

mode  of  action,  277,  278. 
DELAY  (see  Injunctiox;  Limitation  of  Actions), 

application  of  principle  of  ratification  by,  548. 

efiect  on  right  to  mandamus,  864  n.,  866. 
injunction  and  relief,  917  n.,  924  n. 

may  defeat  right  to  a  certiorari,  929  n. 
DELEGATION  OF  POWER  (see  Committee;  Council;  Powers), 

legislature  cannot  delegate  its  law-making  power,  44. 

to  municipal  corporations  to  make  ordinances,  valid,  308. 

to  establish  or  change  boundaries,  183. 

to  exercise  power  of  eminent  domain,  602. 
of  taxation,  740,  741. 

in  respect  to  streets  and  public  places,  658,  71 9,  724. 

by  municipal  authorities  invalid,  96,  357,  385,  606  n.,  716,  779. 
DELINQUENT   TAXES.     (See  Taxation.) 
DEMAND, 

not  necessary  to  aver  demand  for  penalty,  416. 

in  action  to  recover  money  advanced  on  void  contract,  458  n. 

of  payment  of  warrants  and  claims  before  action,  501,  937,  963  n. 

when  necessary,  in  mandamus  proceedings,  856,  863  n.,  866,  867. 

what  is  a  sufficient  demand,  850  n.  on  p.  1032. 

whether  necessary  before  action  for  torts,  937,  959  n. 
DEMOLITION   OF   BUILDINGS, 

to  prevent  spread  of  conflagration,  141  n.  on  p.  213,  955-958. 

power  of  municipality,  in  respect  to  nuisances,  378. 

in  action  of  trespass,  city  may  justify,  405  n.  on  p.  473. 
DETINUE, 

by  corporation  for  its  records,  302  n. 
DEVISE, 

to  a  State  valid,  31. 

effect  of  misnomer,  179,  180. 

power  of  corporation  to  take  by,  566  n. 

devises  and  gifts  for  charitable  uses,  566-572. 

for  objects  foreign  to  corporate  purposes,  573. 
DIRECTION  OF  WRIT.     (See  Mandamus.) 
DISCRETION  (see  Poweks), 

of  legislature  in  conferring  power  of  taxation,  &c.,  cannot  be  interfered 
with  by  the  courts,  50. 

liability  of  officers  for  acts  involving  exercise  of,  237  n.  on  p.  325. 

contract  to  restrict  free  exercise  of  legislative  discretion,  void,  447  n., 
458,  685. 

of  council  in  respect  to  lowest  bidder,  468. 

of  court  as  to  granting  of  mandamus,  864  n. 

to  grant  informations  in  the  nature  of  quo  warranto,  899  et  seq. 
DISCRETION,   OFFICIAL, 

cannot  be  interfered  with  by  mandamus,  835,  836. 
DISCRETIONARY  POWERS.     (See  Actions;  Mandamus;  Powers.) 
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DISFRAXCHISEMEXT  AND  AMOTIOX  (see  Amotion;  Office), 

subject  treated,  238. 
DISORDERLY  COXDUCT, 

presiding  officer  may  order  removal  iot,  270  n. 
ordinances  in  respect  to,  407. 
DISQUALIFICATION.     (See  Elections;  Office;  Quo  Warraj^to.) 
DISQUALIFIED  PERSON, 

election  of,  196,  892  n. 
DISSOLUTION  OF   CORPORATION, 

how  municipal  corporation  dissolved  in  England,  165. 
in  the  United  States,  166. 
power  of  parliament  unlimited,  65. 

power  of  legislature  to  abolish,  54,  64,  74  a,  n.,  82,  165  n. 
limitation  on  power  of  legislature,  65. 
forfeiture  of  charter  or  franchises,  165,  168,  896. 

municipal  corporation  cannot  dissolve  itself  by  surrender  of  franchise,  167. 
changes  not  amounting  to,  171,  172. 
effect  of  dissolution,  68  a,  169,  169  a. 

change  of  powers,  name,  &c.,  without  change  of  identity,  85,  171,  172, 
176. 
corporate  boundaries,  85,  171,  185.     (See  Boundaries;  Division 

OF  Towns.) 
Boston  from  town  to  city  organization  did  not  dissolve  the  corpora- 
tion, 28,  560  n. 
rights  of  creditors  on,  63,  68  a,  165  n.,  169,  169  a,  170,  173,  186. 
doctrine  of  Supreme  Court  of  the  United  States,  170. 
leading  cases  in  State  and  Federal  courts  reviewed,  170  n. 
power  of  legislature  to  apportion  debts  and  property,  189. 
rights  of  corporation  under  contracts  on.  68  a. 

effect  on  property  rights  acquired  by  virtue  of  municipal  grants,  68  a. 
effect  as  to  property  rights  of  municipality,  68  a. 
quo  warranto,  where  corporation  is  dissolved,  894. 
DISTILLERY, 

right  of  city  to  recover  back  revenue  taxes  paid  to  general  government, 
973  a. 
DISTRESS, 

enforcement  of  by-laws  and  taxes  by,  336,  818. 
DISTRICT   OF   COLUMBIA, 

power  of  Congfress  as  to  taxation,  743  n. 

and  assessment  for  local  improvements,  752  n. 
control  of  streets  in  city  of  Washington,  657  n. 
liability  for  defects  in  streets,  974  n. 
DIVISION  OF   TOWNS  (see  Boundaries;  Dissolution), 
extent  of  legislative  power  over,  54,  64,  187. 
legislature  may  dispose  of  property,  64,  188. 
ownership  of  property  where   no  legislative  disposition  is  made,  188, 

189. 
at  what  time  partition  of  property  must  be  made  by  legislature,  189. 
VOL.  II.  —  47 
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DIVISION    OF    TOWNS  — continued. 

apportionment  of  debts  on  division  of  municipalities  or  change  of  boun- 
daries, 63,  187,  189.     (See  Dissolution  of  Corporation.) 

disposition  of  trust  property  and  funds  on,  80  n. 

mandamus  to  compel  apportionment  of  money,  831  n. 

ownership  of  ferry  on  division  of  town,  116  n. 

change  of  town  into  city,  85  n.,  181  n.,  188  n. 

insufficient  legal  division  may  be  ratified,  189  n. 
DOCKS.     (See  Wharves.) 

DOCUMENTS.     (See  Evidence;   Records  and  Documents.) 
DOGS.     (See  Animals;  Fines.) 
DONATIONS, 

to  railroads,  508,  511  n.,  550  n. 

distinction  between  "  donation  "  to  railroad  and  "  subscription"  to  its 
stock,  515  n. 
DONOR, 

extent  of  dedication  as  respects,  633. 
DOORS, 

opening  upon  street  or  way,  usage,  734. 
DOOR-STEPS  (see  Encroachments), 

statute  provision  that  they  shall  not  project  more  than  a  certain  distance 
into  street,  660  n.  on  p.  784. 
DOUBLE  OFFENCES  (see  Criminal  Offence?;  Ordinances;  Munici- 
pal Courts), 

single  offence  cannot  be  made  double,  342,  343. 

punishment  by  the  State  and  by  the  municipality,  366-368. 
DOWER, 

no  dower  in  lands  taken  or  dedicated  for  public  use,  594,  635  n. 
DRAINS  AND  SEWERS.    (See  Actions;  Sewers  and  Drains;  Streets; 

Taxation  and  Local  Assessments). 
DRAYMEN, 

authority  to  license,  358. 
DRAYS  (see  Vehicles), 

power  to  regulate,  license,  &c.,  359. 

use  of  streets  by,  682. 
DRUGGISTS, 

ordinance  requiring  druggists  to  furnish  statements  of  liquor  sold,  void, 
319  n.  on  p.  396. 

license  tax  upon,  357  n.,  768  n. 

liability  of  city  for  granting  license  to  lunatic,  953  n. 
DRUMMER.     (See  Commercial  Travellers.) 
DUE  PROCESS  OF  LAW  (see  Constitutional  Provisions), 

ordinances  depriving  person  of  his  pioperty  without,  void,  319  n.  on  pp. 
397,  398,  375  n. 

summary  prosecutions  in  municipal  courts,  433. 

local  assessments  do  not  deprive  owner  of  property  without,  754,  760  6, 
802  a,  n. 

when  taxation  may  be  "  a  taking  "  of  property  without,  795  n. 
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DURATION, 

of  official  term,  217-221. 
DUTIES.     (See  Action;  Powers  axd  Duties.) 
DWELLING-HOUSES  (see  Doors), 

height  of,  may  be  limited,  14:1  n.  on  p.  213. 

■where  dwelling-house  is  divided  by  boundary  line,  residence  of  occupant, 
184  n. 


EASEMENTS    (see   Abutter;    Dedication;    Eminent   Domain;    Fee; 
Streets), 

grant  of,  in  street  cannot  be  made  by  special  act,  49  n. 

•when  the  taking  of  an  easement  will  satisfy  the  statute,  the  grant  will 
be  so  limited,  5S9,  603. 

by  dedication,  629,  633. 

effect  of  reservation  of  easement  across  a  street,  640  n.  on  p.  759. 

where  public  have  only  an  easement  in  the  highway,  651  n. 

effect  of  judgment  in  ejectment  on  public  easement  in  street,  665. 
EATING-HOUSES.     (See  Saloons.) 
EDUCATIONAL  FUND, 

raised  by  individual  bounty,  legislature  cannot  control,  187  n. 
EDUCATIONAL   PURPOSES, 

grants  to  city  for,  subject  until  executed  to  legislative  control,  60  n.,  68  n. 

devises  to  cities  in  trust  for  education  of  poor,  563-570. 

school  society  may  take  devise  for,  572  n. 
EGYPTIAN   CITIES, 

historical  allusion  to,  1. 
EJECTMENT, 

by  corporation,  to  recover  streets,  &c.,  662. 

by  abutter  to  recover  public  places,  663,  664.     (See  Abutter.) 

by  trustees  appointed  by  legislature  or  chancery,  631  n. 

to  recover  land  wrongfully  taken  by  city,  611  n.,  613. 

effect  of  judgment  against  municipal  corporation,  665. 

whether  maintainable  when  dedication  is  complete,  663  n. 

ejectment  on  failure  of  city  to  pay  award,  remedy  of  city,  663. 

by  abutter  in  case  of  unauthorized  use  of  street  by  railroad  company, 
703  n.,  723  d,  n. 
ELECTIONS   (see  Chaps.  IX.,  XX.,  XXL;  Office  and  Officer;  Man- 
damus; Quo  Warranto;  Vacancy;  Voter  and  Voting), 

subject  of  municipal  elections  treated,  chap,  ix.,  193  et  seq. 

when  and  where  they  must  be  held,  194. 
void,  194  n. 

mode  of  holding  prescribed  by  charter,  39. 

charter  provisions  in  respect  to,  must  be  strictly  observed,  207. 

usually  by  secret  ballot,  195. 

whether  plurality  vote  is  sufficient  to  elect,  277  n. 

decision  of  local  questions  by  vote  of  people,  44. 

"  majority  of  legal  voters,"  construed,  44  n.  on  p.  79.     (See  IVIajoritt.) 
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ELECTIONS  —  continued. 

election  held  to  determine  whether  a  newly  erected  township  should  be 
continued,  valid,  44. 

to  decide  upon  issue  of  railroad  aid  bonds,  164  n. ,  551  n. 

election  of  non-residents,  195. 

disqualified  person,  196,  892  n. 

unauthorized  election,  197. 

courts  sustain  rather  than  defeat  elections,  197. 

notice  of,  when  required,  197. 

requirement  to  give  notice  of  annual  meeting  is  directory,  900  n. 

effect  of  informality  or  irregularity,  197  n.,  198. 

what  will  vitiate  an  election,  199. 

expense  of,  must  be  borne  by  the  municipality,  202  n. 

election  certificate,  prima  facie  title  to  ofiice,  204  n.,  892. 

mode  of  election  of  certain  officers,  212. 

election  after  the  charter  day,  197  n.  on  p.  281,  838,  839. 

mandamus  as  respects  municipal  elections,  194,  202,  203,  838-840,  865. 
to  compel  delivery  of  officer's  commission,  834  n. 
to  election  canvassers,  840. 

to  compel  making  of  certificate  of  election,  840  n. 
where  there  is  doubt  concerning  validity  of,  846  n. 

equity  will  not  enjoin  holding  of,  890  n. 

election  officers,  when  liable  for  refusing  vote,  237  n.  on  p.  326. 

jurisdiction  as  to  election  of  officers  belongs  to  common-law  courts,  255  n. 

election  frauds,  when  courts  will  not  inquire  into,  204. 

jurisdiction  of  the  courts  in  contested  cases,  200,  202-205,  890  et  seq. 

action  of  board  of  canvassers  not  conclusive,  202  n. 

canvassers'  powers,  200-205,  840.     (See  Chaps.  IX.,  XX.) 

when  council  has  decided  contest,  it  cannot  re-open  the  question,  200  n., 
204  n.,  205  n.  on  p.  288. 

contests  will  not  be  determined  on  habeas  corpus.,  205  n.  on  p.  289. 

tribunal  to  decide  contested  elections,  200-205,  440  n. 

quo  warranto  to  test  validity  of,  202,  890-892,  900,  901. 

when  special  mode  of  contesting  will  exclude  quo  warranto.,  205,  891  n. 

equity  jurisdiction  over  elections,  202  n.,  205  n.,  275,  844  n.)^890. 

certiorari  in  contested  cases,  205,  926. 
ELECTORS.     (See  Voter  and  Voting.) 
ELECTRIC   LIGHTING   (see  Gas  and  Gas  Companies), 

grant  of  exclusive  use  of  streets  for,  91  n.,  692  n. 

when  towers  for,  not  local  improvements,  480  n. 

exclusive  right  to  light  city  with  gas  will  not  prevent  contract  for  electric 
lighting,  695  n. 
ELECTRIC   WIRES, 

in  cities  subject  to  police  regulation,  698  n. 

for  use  in  propulsion  of  street  cars  not  a  new  servitude,  n.  on  p.  893. 
ELEVATED  RAILWAYS.     (See  Railroads.) 
EMIGRANTS, 

Mullauphy's  devise  to  St.  Louis  in  trust  for  relief  of,  571. 
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EMIXEXT   DOMAIX, 

subject  treated  in  chap.  xvi.  583  et  seq. 
definition  and  general  principles,  583,  584. 

fifth  amendment  of  federal  constitution  does  not  restrain  the  States,  586. 
but  the  power  of  the  States  is  limited  by  the  fourteenth  amendment, 
586. 
Mr.  Sedgwick's  summary  of  the  usual  constitutional  limitations,  587. 
right  of,  inherent  in  government,  590. 
police  power  distinguished  from,  141, 
distinguished  from  taxation,  738. 

what  is  a  "  taking  "  of  property,  587  c,  614  n.,  988  n.,  989  n.,  991-995  c. 
when  condemnation  proceedings  may  be  transferred  to  Federal  courts, 586  n. 
power  as  applicable  to  private  corporations,  588. 

in  order  to  sustain  proceedings  corporation  must  be  one  de  jure,  605  n. 
land  can  be  taken  only  for  public  use,  595,  752  n.  on  p.  916. 
individuals  may  contribute  toward  expense,  596. 
what  is  a  public  use,  595-599. 
who  decides  whether  the  specified  use  is  public,  600. 
public  use  by  "  State  "  and  "  United  States,"  597  n. 
power  of  State  for  use  of  United  States,  597  n. 

whether  State  can  authorize  condemnation  of  land  of  United  States,  597  n, 
necessity  must  be  determined  by  the  legislature,  589,  590. 
amount,  and  estate  in  lands,  which  may  be  taken,  589,  592. 

only  such  interest  as  is  necessary  to  accomplish  the  public  purpose, 
588  n. 
when  the  authority  will  be  limited  to  the  taking  of  an  easement  merely, 

589,  603. 
the  legislature  may  authorize  fee  to  be  taken,  589,  598  n. 
abandonment  or  change  of  use  when  land  is  taken  in  fee,  589,  590. 
effect  of  owner's  consent  and  acceptance  of  money^  592,  593. 
no  dower  in  lands  taken  for  the  public  use,  594. 
whether  land  acquired  for  particular  use  can  be  taken  for  another,  597  n., 

600  n. 
power  to  take  land  beyond  the  corporate  limits,  597  n.,  598  n.     (See 

Boundaries.) 
legislature  cannot  make  a  grant  in  restraint  of  right  of,  602  n. 
exercise  of  power  for  purpose  of  securing  water-supply,  597. 
for  parks,  squares,  sewers,  &c.,  598,  602. 
whether  for  ornamental  purposes,  599. 

cemetery  purposes,  373,  595  n. 
power  with  respect  to  lighting  of  city  streets,  691. 
mode  of  exercising  power ;  necessity,  601. 
power  delegated  to  municipal  corporations,  602. 

should  be  strictly  construed  and  use  specified,  603,  604. 
an  enabling  ordinance  held  to  be  necessary,  604  n. 
power  may  be  delegated  to  park  commissioners,  602  n. 
costs  and  expenses,  by  whom  paid,  603  n.,  755  n. 
conditions  precedent  must  be  complied  with,  605,  612  n. 
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defective  proceedings  and  effect,  605. 

confirmation  of  defective  proceedings  by  legislative  authority,  593  n. 

disagreement  with  owner,  605. 

owner  may  waive  constitutional  or  statutory  provisions  for  his  benefit, 
605  n. 

notice  of  proceedings  and  how  given,  606,  802  a,  n. 

qualifications  of  assessment  commissioners,  607. 

where  a  commissioner  is  an  interested  party,  620  n. 

power  to  set  aside  report  of  commissioners,  608  n. 

effect  of  death  of  a  commissioner,  607  n. 

of  the  right  to  discontinue  or  abandon  proceedings,  608-610. 

liability  for  unreasonable  delay,  &c.,  609. 

wrongful  acts  of  corporation  in  condemnation  proceedings,  remedy  of  land- 
owner, 609,  610. 

appeal,  certiorari,  equity  jurisdiction,  611. 

recent  constitutional  amendments  ordaining  liability  for  property  "  dam- 
aged," 587  a,  618  n. 

scope  and  purpose  of  the  constitutional  amendment,  587  d. 

meaning  of  "  property,"  "  taken,"  "  damaged,"  587  b,  587  c,  587  d,  995  et  seq. 

term  "  injuriously  affected  "  construed,  587  d,  n.,  991  n. 

compensation,  and  remedy  for,  612-618. 

city  entitled  to  compensation  when  land  owned  by  it  in  fee  is  taken,  68, 
589  n. 

when  municipality  concluded  in  respect  to  damages  awarded,  610. 

city  not  primarily  liable  for  benefits  assessed  against  individuals,  614  n. 

right  to  compensation  belongs  to  owner  of  property  at  the  time  taken, 
614  n. 

right  of  land-owner  to  recover  interest  on  assessment  of  damages,  614  n. 

abandonment  of  proceedings  will  not  entitle  land-owner  to  damages,  614  n. 

action  at  law  for  value  of  land  taken  and  damages,  614  n. 

when  payment  to  be  made,  615,  723  d,  n.  on  p.  878. 

requirement  to  first  make  payment  construed,  615  n.,  994. 

injunction  to  restrain  opening  of  street  until  security  for  compensation  be 
given,  615  n. 

assessments  of  benefits  against  abutters,  616,  617.     (See  Abutter.) 

apportionment  of  damages  among  property  benefited,  616,  617. 

assessment  for  benefits  not  the  same  as  deduction  for  benefits,  617. 

tribunal  to  determine  compensation,  jury,  618. 

various  constitutional  provisions  construed,  618  n. 

amount  of  damages,  how  and  by  whom  estimated,  619-625. 

effect  of  receiving  the  damages,  592,  593. 

city  may  appropriate  larger  sura  as  damages  than  is  assessed,  62L 

city  cannot  agree  to  submit  assessment  to  arbitration,  621  n. 

rules  to  measure  damages,  624,  625 

elements  to  be  considered  in  estimating  compensation,  587  h,  623. 

value  of  property  to  be  estimated  as  of  what  time,  624  n.,  625  n.  ' 

"  any  benefit  "  construed  and  limited,  624  n. 
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what  is  "just  compeusation,"  624  n. 
where  the  value  is  less  than  the  amount  assessed,  624  n. 
whether  consequential  damages  are  to  be  regarded,  624  n.,  625  n. 
liability  for  consequential  damages  under  special  constitutional  provisions, 

995  a-995  c  and  notes, 
as  to  general  and  special  benefits,  625  n. 

measure  of  compensation  to  lessor  and  to  lessee,  625  n.,  723  d,  n. 
compensation  for  buildings  upon  the  lauds  taken,  625. 
quo  warranto  will  not  lie  for  taking  land  without  making  compensation,  897  n. 
certiorari  granted  where  damages  were  appraised  without  notice  or  hear- 
ing, 927  n. 
when  land  is  already  burdened  with  private  right  of  way  and  incipient 

dedication,  624  n. 
evidence  to  show  that  improvement  when  completed  was  a  nuisance,  625  n. 
property  held  under  valid  grants  from  city  can  only  be  taken  by,  651  n. 
ejectment  on  failure  of  city  to  pay  award,  remedy  of  city,  663  n. 
elements  essential  to  give  railway  company  right  of,  663  n.  on  p.  792. 
establishment  of  g^ade  independent  of  condemnation  of  street,  686  n. 
exercise  of  power  in  respect  to  use  of  street  for  telegraph  poles,  698  a. 
authority  to  exercise  power  in  favor  of  steam  railroad  in  streets  must 

plainly  appear,  703  n. 
compeusation  to  abutter  on  streets  for  use  by  railroads,  722-727.     (See 

Abutter;  Streets.) 
leasing  of  railway  does  not  deprive  lessor  of  the  power,  723  a,  n. 
proceedings  under  New  York  Rapid  Transit  Act,  723  a,  n. 
extent  of  railroad  company's  liability,  723  d,  n.  on  p.  878. 
equity  will  not  enjoin  city  from  taking  possession  of  property  under  void 

condemnation,  924  n. 
EMPLOYMENTS.     (See  Avocations;  Occupations.) 
ENCROACHMENTS, 

enforcement  of  penalty  for  failure  to  remove,  340. 
on  streets,  act  legalizing  may  be  repealed,  658. 
are  nuisances,  660. 

liability  for  removal  of  property  not  an  encroachment,  971. 
when  duty  of  city  to  remove,  10 
ENGINEER,  CITY, 

when  acts  of,  are  binding  on  corporation,  978,  979. 
liability  of  town  for  acts  of  sui-veyor  of  highways,  979. 
highway  surveyor  held  not  an  agent  of  the  town,  974  n. 
ENGLISH  MUNICIPAL  CORPORATIONS,  8  and  notes.    (See  Municipal 

Corporations  Reform  Acts.) 
how  created,  32-36  and  notes, 
how  dissolved,  165. 

distinguished  from  towns  in  New  England,  29. 

existing  municipal  government  contrasted  with  American  system,  37  n. 
control  of  parliament  unlimited,  65. 
custody  of  records  and  documents,  302  n. 
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English  decisions  concerning  records  as  evidence,  304  n. 

by-laws  cannot  alter  rules  prescribed  by  parliament,  317. 

powers  with  respect  to  nuisances,  337,  374  n.  on  p.  450. 

by-law  imposing  penalty  for  refusal  to  serve  in  office  valid,  368  n. 

mode  of  enforcing  ordinances,  408,  416. 

municipal  courts,  424-426. 

summary  prosecutions  for  violations  of  by-laws,  433. 

statutes  of  mortmain,  557. 

result  of  legislation  in  respect  to  capacity  to  acquire  property,  559. 

may  hold  property  for  charitable  trusts,  567  n. 

express  legislative  sanction  necessary  for  laying  down  gas-pipes,  691. 
and  for  use  of  streets  by  railways,  701  n.,  717. 

nature  and  functions  of  writ  of  mandamus,  824,  838,  841,  871. 

origin  and  use  of  informations  in  nature  of  quo  warranto,  888  et  seq. 

jurisdiction  in  equity  with  respect  to  property  and  funds,  909,  910. 

remedy  by  certiorari,  925. 

remedy  by  indictment,  931. 

leading  decisions  as  to  implied  liability  for  tortious  injuries,  983  n. 

duty  of  parishes  and  counties  to  keep  roads  and  bridges  in  repair,  996  n. 
ENTERTAINMENTS,  • 

no  implied  power  to  furnish,  149. 
ENTRIES    ON   RECORDS,  nunc  pro  tunc,  291,  297  n. 
EQUITY  (see  Delay;  Injunction;  Mandamus;  Trustees), 

powers  in  respect  to  charitable  trusts,  64,  169,  567,  571. 

discretionary  powers  not  controllable  by,  94,  475,  906-924. 

will  not  interfere  to  prevent  erection  of  suitable  public  buildings,  140  n. 
on  p.  211. 

remedy  of  creditors  of  extinguished  corporation,  170  n.  on  p.  254,  186. 

bill  to  set  aside  settlement  of  accounts  on  division  of  township,  189  n. 

when  equity  will  not  interfere  in  election  cases,  202  n.  on  p.  286,  205  n. 
on  p.  289,  890. 

■whether  appropriate  to  test  legality  of  election  and  title  to  office,  844  n. 

will  not  ordinarily  enjoin  payment  of  salary  to  incumbent  pending  con- 
test, 235  n.  on  p.  319. 

officer  cannot  resort  to  equity  to  prevent  removal  from  office,  255  n.,  847  n. 

bill  in  equity  not  proper  proceeding  to  determine  right  of  mayor  to  pre- 
side over  meeting,  272. 

jurisdiction  in  case  of  conflicting  councils,  275. 

with  respect  to  public  nuisances,  374  n.  on  p.  450,  375  n.,  378  n.,  379, 
405  n.  on  p.  473. 

cannot  relieve  against  valid  penalties  and  forfeitures,  352,  580. 

to  aid  municipality  in  enforcing  its  public  duties,  405  n.  on  p.  473. 

validity  of  ordinances  may  be  tested  in  proper  cases,  420. 

will  relieve  against  unreasonable  contract  by  city,  467  n. 

municipality  may  maintain  bill  to  cancel  illegal  warrants,  504. 
corporation  cannot  be  relieved  against  its  bond  in  equity,  when,  609  n. 

mistakes  in  securities  may  be  corrected,  512  n. 
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where  there  is  danger  of  misapplication  of  funds  subscribed,  550  n. 

omission  of  officer  to  countersign  bonds,  remedy  in,  554  n. 

jurisdiction  over  public  charitable  trusts  in  England,  567  n. 

may  in  proper  cases  appoint  trustees,  573  n.,  631  n. 

jurisdiction  where  corporation  is  trustee  of  property  or  fund.s,  909. 

over  municipal  proceedings  to  open,  &c.,  streets,  611,  613,  907  a. 

power  as  respects  public  squares,  &c.,  644  n. 

obstructions  in  public  streets,  659,  661,  662  n.,  663  n.,  708. 

when  remedy  of  abutter  is   in,  611,  614  n.,   661,   907   n.,   994.     (See 

Abutter.) 
where  municipality  is  in  possession    of  land  under  alleged  dedication. 

680  n.     (See  Dedication.) 
in  case  of  misuser  of  dedicated  property,  653. 

remedy  in,  to  restrain  sale  of  property  to  pay  local  assessment,  800. 
enfoi'cement  of  liens  for  taxes,  817  u.,  822. 
as  to  restraining  collection  of  taxes,  919. 

power  to  restrain  collection  of  illegal  taxes,  914  and  notes,  923,  924. 
mandamus,  not  bill  in  equity,  proper  remedy  to  enforce  levy  of  tax,  850, 

855,  861  n.,  861a. 

to  compel  issue  of  bonds,  826. 
jurisdiction  to  enforce  judgments  against  corporation,  861  n. 
effect  of  pendency  of  suit  in  equity  on  right  to  mandamits,  829  n. 
will  restrain  attempt  to  exercise  jurisdiction  within  another  municipality, 

907  n. 
will  relieve  against  fraudulent  dispositions  of  corporate  funds  or  property, 

910,  914-922. 
relief  in,  citizen  or  tax-payer  when  entitled  to,  504,  914-922. 
right  of  attorney-general  to  file  bill  against  corporation  or  officers,  909-913. 
doctrine  in  Tweed  fraud  cases,  —  noney  fraudulently  taken  from  city  of 

New  York,  913. 
remedy  in,  to  i-estrain  or  redress  illegal  corporate  acts,  906-924.     (See 

Ix.JUXCTIOX.) 

prevent  abuse  of  corporate  powers,  611  n.,  910  et  seq. 
cloud  on  title,  611,  924. 
jurisdiction  of  the  Federal  courts  over  municipal  authorities,  907  a. 
nature  of  the  jurisdiction  in  equity  when  not  enlarged  by  statute,  907  a. 
remedies  for  corporate  excess  of  power,  908  and  notes, 
relaxation  of  tiie  rule  which  denies  right  to  resort  to  equity,  908. 
to  prevent  multiplicity  of  suits,  611,  908  n..  919  n. 
extent  and  mode  of  equitable  interference  in  this  country,  911. 
suit  on  behalf  of  all  taxpayers  cannot  be  dismissed  without  order  of 

court,  912  n. 
unauthorized  issue  of  scrip  to  circulate  as  money  enjoined,  919  n, 
bill  to  have  wharfage  ordinance  declared  void,  924  n. 
whether   equity   will   interfere  with   respect  to  construction  of  sewers, 

1046  n. 
general  doctrine  as  to  relief  in,  352,  580,  921,  922. 
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ERROR.     (See  Writ  of  Error.) 

ESTOPPEL  (see  Bonds,  Municipal;  Evidence), 

when  municipality  estopped  to  deny  its  construction  of  doubtful  charter 

to  be  the  true  one,  93  n. 
principal  and  sureties  estopped  by  recitals  in  official  bonds,  215  n.,  216  n. 
when  citizen  estopped  to  object  to  illegal  annexation  of  territory,  185  n. 
new  town  estopped  to  deny  liability  for  its  proportion  of  the  debt  of  the 

old,  189  n. 
promise  by  candidate  to  serve  without  compensation  ■will  not  estop  him 

from  claiming  his  salary,  23i  n. 
acting  officer  estopped  to  deny  validity  of  his  own  appointment,  237  n. 

on  p.  321. 
municipality  may  be  estopped  by  action  of  its  proper  officers,  237  n.  on 

p.  322. 
participation  in  meeting  illegally  called  will  not  estop  party  to  deny  its 

legality,  268  n. 
ordinance  not  recorded,  proof  of  due  passage,  300  n. 
city  may  be  estopped  to  assert  its  ordinance,  356  n. 
when  acts  by  municipal  officers  will  work  an  estoppel,  417  u. 
where  void  contract  has  been  partly  executed,  444. 
where  city  has  received  benefits  of  contract,  459  n. 
after  contract  of  sale  executed  corporation  estopped  to  set  up  plea  of  ultra 

vires,  575  n. 
illegal  contract  cannot  form  groundwork  of,  660  n.  on  p.  785. 
conveyance  may  operate  by  way  of,  560  n. 
as  respects  ownership  of  property,  563  n. 

property  dedicated  to  public  use,  628,  631  n.,  632,  633  n.,  635. 
equitable,  illustrations  of,  522  n.,  537. 

no  estoppel  to  make  defence  of  ult7-a  vires,  457,  458,  504,  935,  936,  968. 
by  acceptance  of  damages,  593. 

doctrine  with  respect  to  municipal  bonds  (see  Bonds,  Municipal). 
of  lessee  to  deny  title  of  corporation  lessor,  580  n. 
whether  doctrine  can  be  asserted  against  the  public,  667,  675. 
one  who  signs  petition  for  change  of  grade  estopped  to  claim  damages, 

686  n. 
inaction  of  property  owner  as  ground  of,  924  n.,  944  n. 
by  joining  in  petition  for  local  improvement,  800  n.,  990  n. 
as  to  estoppel  by  former  judgment,  851,  851  a. 
effect  of  judgment  in  quo  warranto,  904. 

against  town  on  indictment  to  deny  legal  establishment  of  road,  932  n. 
city  may  be  estopped  to  deny  regularity  of  proceedings  of  officers,  968  n. 
action  for  damages,  city  may  be  estopped  to  deny  that  road  is  a  legal 

highway,  1009. 
how  far  author  of  defect  in  street  concluded  by  action  against  munici* 

pality,  1035. 
EVIDENCE  (see  Records  and  Documents), 
of  corporate  existence,  84. 
presumptive  evidence  of  regular  organization  of  school  district,  84  n. 
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parol  evidence  to  identify  corporation  intended  in  a  devise,  180  n. 

seal  attached  to  an  instrument  properly  attested,  prima  facie  evidence, 

191. 
in  actions  against  public  officers,  237  n.  on  p.  321. 
acts  and  declarations  of  officers,  when  evidence  ;  res  gestce,  237  n.  on 

p.  321. 
proof  of  notice  to  corporation,  237  n.  on  p.  322. 
corporate  records  and  documents  as  evidence,  293,  304,  305. 
authenticated  copies  competent  evidence,  304. 
parol  evidence  as  to  record,  when  admissible  and  when  not,  298,  299, 

304  n.,  9(53  n.  on  p.   1175. 
record  cannot  be  contradicted  by  parol  in  collateral  action,  299. 
what  facts  may  be  shown  by  parol,  298  n.,  963  u.  on  p.  1175. 
parol  evidence  of  adjournment,  298  n. 
agreement  to  exempt  a  person  from  street  assessment  cannot  be  proved 

'by  parol,  299  n. 
proof  by  parol  of  facts  omitted  from  record,  300,  301,  963  n.  on  p.  1175. 
proper  evidence  of  official  transactions  of  corporate  body,  300  n. 
parol  evidence  to  prove  whether  official  bond  was  received  or  refused, 

301  n. 
English  decisions  concerning  records  as  evidence,  304  n. 
the  record  is  the  best  evidence,  300  n.,  304  n. 
report  of  committee  as  evidence  against  the  corporation,  305. 
admission  of  corporation  binding,  305. 
but  corporator's  admission  not,  305  n. 
admission  of  officer,  when  binding,  305  n. 
proof  of  ordinances,  319,  422,  423. 
passage  of  ordinance,  297,  310. 

signing  publication  and  recording  of  ordinances,  331-335. 
resolutions,  335  n. 
acts  of  board  of  health,  371  n. 
evidence  to  the  jury  as  to  validity  of  ordinance,  inadmissible,  327. 
whether  judicial  notice  will  be  taken  of  ordinances,  41.3,  422  n.     (See 

Charters.) 
municipal  corporation  cannot  alter  rules  of,  417. 

defendant's  admission  of  violation  of  ordinance  competent  evidence,  417  n. 
of  fraud  must  be  clear  to  justify  setting  aside  of  contract  of  agent,  4-52  n. 
contract  of  agent  by  deed,  binding  on  corporation  as  evidence  of  contract, 

456. 
ordinance  authorizing  issue  of  certificates  of  indebtedness  at  discount, 

not  admissible,  457  n. 
when  contract  must  be  proved  by  the  record,  459  n.,  963  n.  on  p.  1175. 
effect  of  acceptance  of  work  done  under  street  improvement  contract,  483  n. 
when  holder  must  prove  that  bonds  were  issued  for  some  authorized  pur- 
pose, 509. 
proof  of  execution  of  bond  when  denied  under  oath,  509  n. 

compliance  with  conditions  precedent  to  issue  of  bonds,  526. 
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proof  of  conveyances,  581  n. 

burden   of  proof   iu   condemnation   proceedings,  605.      (See  Eminent 

Domain.) 
authentication  of  town  plats,  628  n. 
proof  of  dedication  of  property  to  public  use,  636. 
declarations  of  owner  and  of  deceased  surveyor,  636  n. 
intent  to  dedicate,  how  established,  636.     (See  Dedication.) 
parol  evidence  cannot  vary  effect  of  recorded  plat,  636  n. 
effect  of  user  and  acquiescence,  687-639. 
mode  of  platting  as  evidence  of  dedication,  641. 
proof  of  vacation  of  street,  666  n.  on  p.  796. 

action  of  council  establishing  grade,  686  n. 
municipal  tax-deeds  as  evidence,  820  n. 
election  certificate  or  commission,  jartma/acie  evidence,  892. 
unsafe  streets  —  burden  of  proof  on  question  of  contributory  negligence, 
1026. 
EVIDENCES   OF   INDEBTEDNESS,  485  et  seq. 
EXCAVATIONS  IN  STREET  (see  Streets), 
EXCISE.     (See  Licenses.) 

EXCLUSIVE  PRIVILEGES.     (See Licenses;  Monopolies;  Railroads.) 
EXECUTION.     (See  Attachment;  Garnishment;  Judgment,  Manda- 
mus; Property.) 
EXECUTIVE   OFFICERS 

of  a  State,  mandamus  to,  834. 
EXEMPLARY   DAMAGES.     (See  Damages.) 
EXEMPTION, 

of  municipal  revenues  from  judicial  seizure,  100. 

of  municipal  corporations  from  garnishment,  101. 

of  property  from  taxati m,  748,  755  n.,  757  n.,  761,  773,  776,  781  n.,789  n. 

from  payment  of  poll-tax,  762. 

from  taxation  to  be  construed  strictly,  763  n.,  776. 

does  not  include  local  assessments,  777. 
of  water  company  from  taxation,  789,  u.  3. 
EXHIBITIONS, 

power  to  license,  tax,  and  regulate,  357,  360,  748,  750  n. 

shows  defined,  361  n. 

a  circus  may  become  a  nuisance,  374  n.  on  p.  448. 

proprietor  of  exhibition  cannot  be  required  to  pay  police  officer,  398. 

right  to  reserve  seats  cannot  be  interfered  with,  321  n. 

of  wild  beasts  on  street  a  nuisance,  730  n   on  p  885. 

liability  of  city  for  damages  occasioned  by,  1011  a. 
of  stud-horse  in  street  a  nuisance,  375. 
EXPENDITURES, 

unauthorized,  when  corporation  may  ratify,  468  n. 
EXPLOSION 

of  gas  in  man-hole  of  steam-heating  pipe,  city  held  not  liable,  1015  n. 
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EXPULSION  (see  Amotion;  Officer), 

power  must  be  strictly  pursued,  245,  246,  247. 
EXPRESS   COMPANIES, 

power  to  impose  license  tax  upon,  745  n. 

municipal  tax  upon  receipts  of,  750  n. 
EXTRA   PAY  (see  Contracts;  Officer), 

power  to  award,  233,  477. 

officers  not  entitled  to,  for  selling  stock  owned  by  county,  575  n. 
EXTRA   SALARY, 

officer  has  no  legal  claim  for,  233  and  n.,  234. 
EXTRA  WORK, 

may  be  authorized  by  officer,  451  n.,  470  n. 

there  can  be  no  recovery  for,  when,  466  n. 


FALSE  IMPRISONMENT, 

town  held  not  liable  in  action  for,  970  n.,  972. 
FARMING  LANDS.     (See  Agriculturax  Lands.) 
FEDERAL  COURTS, 

United  States  Supreme  Court  has  original  jurisdiction  where  a  State  is  a 

party,  31  n. 
doctrine  as  to  incidental  power  of  municipalities  to  borrow  money,  122-124. 
doctrines  as  to  rights  of  creditors  on  dissolution  of  municipal  corporation, 
170. 
leading  cases  reviewed,  170  n. 
jurisdiction  in  equity  over  municipal  authorities,  202  n.  on  p.  286,  907  a. 

(See  Equity.) 
decisions  in  railway  bond  cases,  511-553.     (See  Bonds,  Municipai..) 
remedies  of  bondholders  in,  856. 
ordinary  municipal  bonds  may  be  sued  on  by  assignee  in,  513  n.,  935  n. 

colorable  transfer  will  not  give  jurisdiction,  513  n.,  935  n. 
when  condemnation  proceedings  can  be  transferred  to,  586  n. 
enforcement  of  warrants  and  orders  in,  863. 

power  to  enforce  judgments  against  municipalities,  515,  856,  861,  861  a. 
issue  maniJamus  to  public  and  municipal  officers,  860,  861. 
appoint  special  commissioner  to  collect  taxes,  861. 
State  court  cannot  interfere  with,  861,  883. 
course  of  procedure  with  respect  to  mandamus  to  enforce  levy  of  tax,  856 

(See  Mandamus.) 
mandamus,  principle  established  in  Boutwell's  case,  861  a. 
not  applicable  to  corporate  duties,  861  b. 
quo  warranto  proceeding  may  be  removed  to,  905  n. 
rule  as  to  damages  for  change  of  grade  of  streets,  990  n.  on  p.  1225. 
FEDERAL   OFFICERS, 

mandamus  to,  8-33. 
FEE  (see  Abutter;  Dedication;  Eminent  Domain;  Streets), 

is  legislative  grant  of  land  in  fee  a  contract  as  respects  the  State  ?  68. 
legislature  may  authorize  its  appropriation,  589,  598  n. 
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FEE  —  continued. 

no  reverter  of  land  appropriated  in  fee,  589. 

when  the  taking  of  an  easement  will  satisfy  the  statute,  the  grant  will  be 

so  limited,  603. 
dedication  of  fee  in  trust,  628,  633.     (See  Dedication.) 

easement,  629,  633. 
effect  of  fee  of  streets  being  in  city/iorporation,  633  n.     (See  Abutter-, 

Streets.) 
rights  of  municipality  and  abutter  whether  fee  is  in  the  one  or  the  other, 

656  a,  656  b,  662-664  a,  688,  689  n. 
use  of  streets  by  railroad  —  fee  in  public  or  abutter,  effect,  702-704  a,  722- 

726. 
no  right  to  compensation  for  consequential  injuries  whether  fee  in  abutter 
or  in  public,  995. 
FELLOW-SERVANT, 

doctrine  as  to  negligence  of,  held  inapplicable  to  municipal  corporations, 
974  n.,  980  n.,  1024  n. 
FERRIES  — FERRY  FRANCHISE, 

legislature  may  repeal  the  grant  of  a  ferry  franchise  to  a  municipal  cor- 
poration, 56  n.,  68,  114. 
such  grants  not  ordinarily  contracts,  68,  114. 
extent  and  construction  of  such  grants,  91  n.,  114. 
power  to  license  ferries  construed,  114  n.,  115,  358  n. 
ferry  may  exist  by  prescription,  114  n. 

power  to  lease  ferry  and  make  covenants  in  respect  thereto,  116. 
rights  of  municipality  and  extent  of  legislative  control,  116  n. 
ownership  of  ferry  franchise  on  division  of  town,  116  n. 
employment  of  counsel  in  matters  involving  establishment  of  ferries,  im- 
plied power,  479  n. 
ferry  right  of  riparian  proprietor  on  dedicated  front,  646  n. 
taxation  of  land  owned  by  city  and  used  for  ferry  landing,  773. 
taxation  of  ferry-boats,  787  n.,  788. 

mandamus  to  compel  city  to  run  ferry  as  a  toll-ferry,  837,  867. 
lease  of  by  railroad,  citizen  cannot  raise  question  of  want  of  power  to 

take,  920  n. 
county  held  not  liable  for  injuries  caused  by  defective  ferry-boat,  997  n. 
owner  of  ferry  outside  city  not  entitled  to  damages  because  travel  is 
diverted  by  reason  of  non-repair  of  street,  1019  n. 
FERTILIZERS, 

ordinance  prohibiting  storage  within  corporate  limits,  356  n. 
license  to  manufacture,  no  defence  to  indictment  for  creating  nuisance, 
378  n. 
FEUDAL   SYSTEM, 
effect  on  towns,  4. 
FIERI  FACIAS    (see  Attachment ;   Garnishment;  Judgment), 
not  appropriate  to  enforce  judgment  against  municipality,  850  n. 
FIFTH  AMENDMENT  (see  Fourteenth  Amendment), 
not  intended  as  a  restraint  upon  the  State  governments,  586. 
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FIXES,   PENALTIES,  AND  FORFEITURES, 
legislative  coutrol  in  respect  to,  57. 
a  public  corporation  has  no  vested  right  to  fines,  57  n. 
nnes  appropriated  to  support  of  home  for  women,  valid,  62  n. 
implied  power  to  annex  fine  or  pecuniary  penalty,  336-338,  681. 
statutory  regulation  of  fines  and  penalties  under  ordinances,  337. 
"municipal  fine,"  construed,  338  n.,  411  n, 
must  be  imposed  on  the  person  who  violates  the  by-law,  338  n. 
amount  must  be  reasonable,  338  n. 

no  penalty  can  be  enforced  for  an  illegal  exaction,  338  n. 
fines  for  the  purpose  of  raising  a  revenue,  339  n.     (See  Taxation.) 
remedy  to  prevent  collection  of  fine  for  violation  of  ordinance,  339  n. 
special  assessments  cannot  be  enforced  by  fines,  765  n.     (See  Taxatioh 

AXD  Local  Assessmkxts.) 
charter  penalties  govern,  339,  340. 

penalty  for  breach  of  by-laws  may  be  within  fixed  limits,  341. 
single  offence  cannot  be  made  double,  342,  343.     (See  Offences.) 
limitation  of  power  under  general  welfare  clause,  398. 
charter  mode  of  enforcement  must  be  pursued,  410. 
when  uncertain  in  amount,  ordinance  held  void,  410  n. 
by-laws  with  penalties  not  properly  penal  statutes,  420  n. 
power  to  enforce  by  imprisonment  must  be  expressly  given,  353. 
amount  of  fine,  337,  341,  343,  344,  438. 
mode  of  collecting  fines,  353. 
actions  to  recover  fines  and  penalties,  408-410. 
nature  of  proceeding,  civil  or  criminal,  410-412. 
requisites  of  complaints  to  enforce  by-laws,  414-416. 
mode  of  procedure,  defences,  &c.,  417. 
m  what  name  enforced,  429,  436  n. 

ordinance  imposing  costs  of  prosecution  in  addition,  held  invalid,  421  n. 
commitment  on  verbal  order  of  police  magistrate  for  non-payment,  void, 

441  n. 
fines  not  the  remedy  to  enforce  local  assessments,  765  n. 
mandamus  to  compel  county  board  to  refund  fine,  831  n. 
illegal  fines,  when  recoverable  back,  939-947. 

plea  of  nul  tiel  corporation  not  good  in  action  to  recover  penalties,  43  a,  n. 
forfeiture,  special  provisions  of,  for  use  of  municipality  not  a  contract,  57. 

of  charter  or  franchises,  165,  168,  896,  909. 

of  oflBces,  888  et  seq.,  897.     (See  Office  and  Officer.) 

of  license  to  sell  liquor,  346. 

of  bread  illegally  baked,  392. 

of  leases  of  corporate  property,  580. 

of  animals  at  large,  348-351. 

power  of  forfeiture  must  be  express,  345,  392,  818. 

not  included  in  the  power  to  fine,  346,  351  n. 

when  notice  or  judicial  procedure  necessary,  347-350. 

ordinance  takes  effect  whether  owner  a  resident  or  not,  348  n.,  351  n 

equity  will  not  relieve  against  valid  forfeitures,  352,  580. 
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FIRE, 

power  of  municipal  corporation  to  make  regulations  for  prevention  of 
141,  143. 
establish  fire  limits,  143,  405. 
prevent  erection  of  wooden  buildings,  143,  405. 
regulate  mode  and  removal  of  ashes,  143. 
municipality  does  not  assume  duty  to  furnish  means  of  extinguishment, 

143  n. 
appropriation  for  purchase  of  fire  engines,  143. 

may  be  made  to  engine  companies,  143. 
bequest  to  purchase  engine  valid,  572  n. 
cisterns  in  public  streets,  690. 

city  not  liable  for  neglect  to  provide  suitable  apparatus,  976. 
nor  for  failure  to  provide  adequate  supply  of  water,  976. 
not  bound  to  provide  and  keep  in  repair  public  cisterns,  976. 
arrest  of  person  refusing  to  obey  order  at  a  fire,  414  n. 
not  liable  to  person  injured  in  assisting  to  extinguish,  951  n. 

for  destruction  of  building  by,  952. 
liability  for  fall  of  wall  of  burned  building,  950  n.,  1013  n. 
demolition  of  buildings  to  prevent  spread  of,  141  n.  on  p.  213,  955-958. 
liability  of  the  municipal  corporation  is  purely  statutory,  956,  958. 
respondeat  superwr  not  applicable,  957. 
.   fact  that  building  is  insured  does  not  affect  recovei-y,  956  n. 
evidence  as  to  necessity  for  destruction  of  building,  956  n. 
right  of  owner  to  interest  on  amount  allowed,  956  n. 
liability  for  negligence  of  firemen,  976. 
whether  firemen  may  recover  for  personal  injuries,  976  n.,  980  n.,  1024  n. 

as  to  right  to  recover  salary  accruing  after  discharge,  976  n. 
powe)'  of  legislature  to  appoint  fire  commissioners,  58  a,  n. 
FIREWORKS, 

corporation  not  liable  for  suspension  of  ordinance  forbidding,  949  n. 
city  not  liable  to  person  injured  in  assisting  to  extinguish  fire  in  raanu- 

factorj'  of,  951  n. 
city  not  liable  for  injury  from  negligent  discharge  of  fireworks  by  its  ser- 
vants, 987  n. 
FISHERIES, 

power  to  regulate,  825. 
FLORIDA, 

constitutional  provision  in  respect  to  uniform  system  of  municipal  gov- 
ernment, 46  n.  on  p.  83. 
validity  of  municipal  subscriptions  to  stock  of  railroads,  153  n. 
rule  as  to  damages  for  change  of  grade  of  streets,  990  n.  on  p.  1224. 
FLOURING  MILL, 

whether  it  may  be  dealt  with  as  a  nuisance,  374  n.  on  pp.  449,  450. 
FOOTMEN.     (See  Pf.dkstrtans.) 
FOREIGN  CORPORATIONS, 

taxation  of,  405  n.  on  p.  474,  745,  749,  788,  790  n. 
FORFEITURE.     (See  Fines,  Penalties,  and  Forfeitubes.) 
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FOURTEENTH  AMENDMENT, 

effect  on  power  of  legislature  to  grant  monopolies,   103  n.,  362  n.  on  p. 
431. 

ordinances  in  violation  of,  319  n. 

license  upon  sale  of  liquor,  362  n.  on  p.  432. 

commitment  to  workhouse  without  trial,  401  n. 

ordinance  establishing  fire  limits  does  not  violate,  405  n.  on  p.  473. 

summary  convictions  in  municipal  courts,  L^i. 

limitation  upon  the  powers  of  the  States,  586.     (See  Fifth  Amend- 
ment.) 

local  assessment  acts  not  in  conflict  with,  754,  760  b,  802  a,  n. 
FOURTH  OF  JULY, 

corporation  cannot  appropriate  money  to  celebrate,  90  n.,  93,  149. 

contract  with  member  of  council,  444  n. 
FRANCE, 

towns  and  cities  in,  6. 

political  condition  of  the  people  of,  10. 
FRANCHISES, 

organic  limitations  on  power  to  grant,  12  a     (See  Constitutional  Pro- 
visions; Lkgislatuue.) 

of  a  corporation  subject  to  legislative  control,  08  n. 

corporate  franchises  are  founded  on  grants  which  are  contracts,  68  n.  on 
p.  114. 

franchise  of  corporation  under  its  charter  is  a  property  right,  68  a,  n. 

surrender  of,  165,  167. 

forfeiture  for  neglect  or  misconduct  of  officers,  165. 

no  forfeiture  of  municipal  franchises  in  this  country,  896. 

remedy  for  usurpation  of,  888  et  seq. 

municipality  cannot  confer  corporate  franchises,  724. 

street-railroad  franchise  not  a  mere  license,  68  a,  n.  on  p.  116. 

to  lay  down  gas  pipes,  when  contracts,  691. 

railroad  tracks  in  streets  required  to  be  sold  at  auction,  706  n. 

taxation  of,  944  n. 
FRAUD  (see  Equity), 

liability  of  officer  for,  208  n.,  237  n.  on  p.  325. 

misappropriation  of  corporate  funds.     (See  Funds,  Corporate.) 

acts  of  municipal  bodies  may  be  impeached  for,  311. 

must  be  clear   proof  to  justify  setting  aside   of   contract   of   agent, 
452  n. 

effect  of  fraudulent  antedating  of  bonds,  543. 

defence  of,  to  bonds,  onus  to  prove  ownership  for  value,  554  n. 
to  actions  upon  warrants,  504. 

if  members  contrive  a  scheme  to  defraud  the  corporation  they  are  per« 
sonally  liable,  910  n. 
FRONTAGE  (see  Taxation  and  Local  Assessments), 

assessments  on  basis  of,  747,  752,  755,  757,  759,  760,  760  a,  761,  809. 
inapplicable  to  lands  in  rural  district  of  city,  795  n. 

word  construed,  752  n.  on  p.  915. 

TOL.  II.  — 48 
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FRONTAGE  —  continued. 

question  whether  majority  has  petitioned  for  opening  of  street  is  jurisdic- 
tional, 605  n. 
FUNDED  DEBT  (see  Sinking  Fund), 

authority  to  city  to  fund  its  floating  debt,  when  a  contract,  69. 

meaning  of  "  funded  debt  "  and  "funding,"  131  n, 

city  may  fund  valid  bonds  without  express  authority,  131  n.,  477  n. 

an  existing  debt  in  excess  of  limit  prescribed  by  new  constitution  may  be 

refunded,  136  n. 
power  to  fund  and  to  issue  new  bonds,  &c.,  488  n. 
funding  bonds  issued  in  excess  of  constitutional  limitation,  529  a,  n.  on  p. 

611. 
mandamus  to  compel  levy  of  tax  to  pay,  857. 
FUNDS,  CORPORATE  (seelNCOMK;  Revenue), 
legislative  control  over,  61  n.,  62,  68  n. 
as  between  State  and  municipality,  exclusively  the  property  of  the  cor 

poration,  68  n.  on  p.  113. 
city  may  be  required  to  refund  money  misappropriated  by  officers,  76  a. 
attorney-general  cannot  maintain  action  to  recover  money  fraudulently 

taken  from  municipality,  68  n.  on  p.  113,  913. 
as  to  liability  for  misapplication  of,  216  n.,  236  n.,  237  n.  on  p.  325. 
misappropriation  of,  restrained,  910,  914-922. 
claims  payable  out  of  particular  fund,  505, 


GAMING  HOUSES, 

police  power  over,  368  n.  on  p.  439,  375  and  n.,  378  n. 

ordinance  prohibiting  the  visiting  of,  407  n.,  436  n. 
GARNISHMENT, 

whether  municipal  corporations  liable  to,  101. 

requisites  of  notice  to  the  corporation,  101  n.  on  p.  162. 

of  insurance  money  in  case  of  destruction  of  school-house,  576  n. 
GAS  AND  GAS  COMPANIES, 

legislative  control  over,  and  right  of  municipality  to  regulate  price  of 
gas,  55,  312,  694. 

charter  may  confer  authority  to  supply  gas,  27. 

how  the  power  must  be  exercised,  312,  473,  474. 

nature  of  power  to  light  city,  58,  691  n. 

legislative  grant  of  exclusive  privilege  to  supply  gas,  when  a  contract, 
68  a,  n.  on  p.  117,  691,  695  n. 

city's  ownership  of  gas-works  is  in  its  private  character,  72  n. 

ordinances  in  relation  to,  must  be  reasonable,  320. 

whether  gas-works  may  be  treated  as  nuisance,  374  n.  on  p.  449. 

city  may  contract  for  lighting  streets,  &c.,  443  n.,  692. 

obligation  to  pay  for  gas  for  entire  year  implied  from  acts  of  the  city, 
451  n. 

implied  liability  of  city  for  gas  supplied,  461  n. 

as  to  exclusive  right  to  furnish  city  with  gas,  469,  692-696. 
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GAS  AND  GAS   COMPANIES  — con/muerf. 

validity  of  ordiDance  giving  exclusive  privileges  may  be  contested  by 

whom,  692  n. 
bonds  issued  to  secure  natural  gas  for  public  and  private  use,  515  n. 
long  user  of  streets  will  not  bar  inquiry  by  the  State  into  rightfulness  of 

use,  668  n. 
gas  pipes  in  public  streets,  691. 

what  powers  may  be  granted  to  gas  companies,  692-696. 
whether  bound  to  furnish  gas  to  all  buildingjs  on  line  of  main  pipes,  694  n. 
property  of,  may  be  taken  through  condemnation  proceedings,  694  n. 
company  may  be  required  to  change  location  of  pipes,  694  n. 
whether  gas  company  may  be  estopped  to  disturb  railway  tracks  to  repair 

its  pipes,  716  n. 
taxation  of  property  of  gas  companies,  789. 

quo  warranto  not  appropriate  to  test  right  of  company  to  lay  pipes,  897  n. 
power  of  town  to  enjoin  company  from  using  streets,  908  n. 
city  as  owner  of  gas-works  may  be  liable  for  negligence,  954,  979  n.,  983  n., 

986  n. 
iron  gas-box  in  sidewalk  may  be  actionable  defect,  1007  n. 
GATES, 

opening  upon  way  or  street,  usage,  734. 
GENERAL   GOVERNMENT  (see  Congress;  Fifth  Amexdment;  Focr- 

TEEXTH  Amendment), 
power  to  tax  income  or  property  of  municipal  corporations,  54  n.  on  p.  94, 

100  n.,  774  n.,  775. 
construction  of  constitutional  power  of,  to  borrow  money,  127  n. 
as  to  right  of  eminent  domain,  597  n. 
GENERAL  INCORPORATION  ACTS  (see  Chabtek), 
English  reform  act  of  1835,  36. 
in  the  United  States,  41. 
advantages  over  special  charters,  12,  16,  41. 
constitutional  provisions  respecting,  45,  48. 
abolishment  of  special  charters  by,  41. 
summary  of  general  acts  of  certain  States,  41  n. 
do  not  violate  constitutional  provisions  against  special  legislation,  41. 
presumption  that  city  is  incorporated  under,  83  n. 
GENERAL   LAWS, 

creation  of  corporations  by,  45.     (See  Charter.) 

distinction  between  general  and  special  legislation,  45  n.  on  p.  80. 

when  controlled  by  special  legislation,  87,  88,  773. 

construction  of  general  law  and  special  charter  provisions,  678,  770-772. 

act  exempting  particular  cases  from  operation  of,  unconstitutional,  46  n. 

for  legislature  to  determine  when  general  law  can  be  made  applicable,  48i 

repeal  by  implication,  86-88.     (See  Repeal.) 

doubtful  words,  how  construed,  93  n. 

cannot  be  enlarged  or  changed  by  ordinance,  317. 

effect  of,  respecting  the  liquor  trade,  363,  364. 

distinction  between  by-laws  and,  366. 
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GENERAL   LAWS  — continued. 

conflict  between  general  laws  and  by-laws,  367. 

whether  punishment  may  be  prescribed  by  ordinance  for  offence  punish- 
able under,  368. 

ordinance  licensing  occupation  which  is  illegal  and  criminal  under,  366  n. 
GENERAL   WELFARE   CLAUSE, 

in  charters,  what  may  be  done  under,  394-407. 

can  confer  no  authority  to  enlarge  or  abrogate  special  limitations,  315, 
316. 

when  by-law  not  sustainable  under,  316  n. 

does  not  give  authority  to  pass  unreasonable  ordinances,  319  n.  on  p. 
398. 

imposition  of  license  tax  for  engaging  in  a  lawful  business,  not  authorized 
by,  325  n. 

ordinances  in  respect  to  offences  punishable  under  general  laws,  368  n. 
(See  Criminal  Offences;  Municipal  Courts.) 

power  to  impose  fine  for  refusal  to  serve  in  office,  223. 

to  license  sale  of  liquor,  364,  365.     (See  Liquors.) 

to  order  destruction  of  liquor,  443  n. 

regulation  of  saloons,  400. 

power  under,  in  respect  to  markets,  384. 

observance  of  the  Sabbath,  397. 

limitation  of  power  under,  398. 

ordinances  to  prevent  destruction  of  trees,  399. 

does  not  confer  power  to  levy  taxes,  403,  764. 

city  may  regulate  mode  of  keeping  and  sale  of  gunpowder,  404. 
GEORGIA, 

liability  of  municipal  corporations  to  garnishment  process,  101  n. 

constitutional  provision  limiting  municipal  indebtedness,  135  n. 

whether  municipality  can  prescribe  punishment  for  offence  punishable  un- 
der State  law,  368  n.  on  p.  437,  432  n. 

meaning  of  "criminal  cases  "  as  used  in  constitution,  432  n. 

prescriptive  rights  to  lateral  support  of  soil,  672. 

assessments  for  improvements,  rule  as  to  benefits,  625  n. 

equality  and  uniformity  of  taxation,  750  n. 

assessment  in  proportion  to  frontage,  757. 

rule  as  to  damages  for  change  of  grade,  990  n.  on  p.  1222. 

construction  of  provision  requiring  compensation  for  property  "  damaged," 
995  c,  n. 
GIFTS 

to  corporations  upon  charitable  trusts  valid,  566-572. 
GIRARD'S  WILL  (see  Trustees  and  Trust  Property), 

devise  to  city  of  Philadelphia,  in  trust,  to  establish  college  for  indigent  boys, 
sustained,  568. 

legislative  power  over,  80,  567  n. 

effect  of  repeal  of  charter  of  city  and  new  organization,  172  n. 
GLASS 

in  public  place,  nuisance,  374  n..  on  p.  449. 
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GOOD  ORDER, 

power  of  municipality  to  maintain,  316  n.,  396-399,  403,  407. 
to  destroy  intoxicating  liquor,  443  n. 
GOTERXMENTAL  IXSTRUMEXTALITIES, 

use  of,  in  private  service,  443'  n. 

not  taxable,  775. 
GOYERXOR, 

as  head  of  executive  department  is  a  corporation  sole,  31  n. 

of  a  State,  mandamus  to,  834. 

will  not  be  restrained  from  granting  commission  to  oflBcer  improperly 
elected,  890  n. 
GRADE  — GRADING  (see  Streets), 

street  grade  cases  treated  in  Chaps,  xviii.  and  xxiii. 
GRAIN, 

inspection  of,  390  n. 

city  may  require  it  to  be  weighed  by  public  weigh-master,  391. 

construction  of  statute  as  to  mode  of  measuring,  391. 
GRANTS  (see  Charter;  Coxstitutioxal  Provisions ;  Property), 

of  powers  to  municipalities,  under  legislative  control,  52  et  seq. 

under  ancient  charters  of  the  city  of  New  York,  68. 

effect  of  dissolution  of  corporation  on  valid  municipal  grants,  68  a. 

of  lands  under  water,  106  n.,  107  n.,  108  n. 

of  property  to  unincorporated  communities,  560. 

to  and  for  the  benefit  of  a  municipality,  566. 

power  of  corporation  to  take  and  hold  in  trust,  567. 

for  objects  foreign  to  corporate  purposes,  573. 

for  specified  purpose,  use  of  portion  of  land  for  other  purposes,  563  n.,  575  n. 

legislature  cannot  make  grants  in  restraint  of  right  of  eminent  domain, 
602  n. 

definite  and  certain  grantee  necessary  at  common  law,  560,  627. 

for  specific  and  limited  purpose,  legislature  cannot  authorize  sale,  651. 
GRAYEYARD.     (See  Cemeteries.) 
GRECIAN  CITIES, 

historical  view,  2. 
GRIST-MILL, 

water-power  for  public  grist-mill  an  "  internal  improvement,"  508  n. 

but  steam  grist-mill  is  not,  508  n. 
GROCERS, 

power  to  license  must  be  plainly  conferred,  361. 
GUARANTEE  (see  Ixdemxificatiox;  Suretyship), 

power  to  guarantee  bonds  of  railway  company  must  be  expressly  con- 
ferred, 471. 
GUNPOWDER, 

power  to  regulate  keeping  and  sale  of,  404. 

keeping  of,  in  towns  indictable  at  common  law,  374  n.  on  p.  449. 

powder -house  in  city  a  nuisance,  374  n.  on  p.  449. 
GUTTERS.     (See  Sewers  axd  Drains;  Streets;  Taxation;  Toets.) 
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HARBOR  (see  Wharf), 

harbor  regulations,  when  valid,  103  n. 

power  to  establish  harbor  and  dock  lines,  107. 

special  assessment  for  construction  of,  778  n. 

as  to  liability  for  obstructions  in  harbor,  949  n. 

no  liability  for  consequential  damage  when  constructed  under  legislative 
authority,  988. 
HATCHWAYS, 

liability  of  abutter  for  injury  from  unsafe,  1032. 
HAWKERS.     (See  Peddlers.) 
HAY— HAY-SCALES, 

city  may  require  hay  to  be  weighed  by  public  weigh- master,  391. 

private  hay-scales  in  street  may  be  removed  by  city  authorities,  680  n. 
HEALTH, 

power  to  make  regulations  for  preservation  of,  141,  144,  145,  369. 

reasonable  sanitary  regulations  are  not  in  contravention  of  common  rights, 
326. 

power  of  municipality  with  respect  to  hospitals,  371,  977. 

cemeteries  and  burials,  372,  373.     (See  Cemeteries.) 

nuisances,  power  of  municipality  over,  314,  374-379,  985  n. 
beyond  corporate  limits,  184  n.,  374  n.  on  p.  448. 

ordinance  forbidding  sale  of  cast-off  garments  held  invalid,  319  n.  on  p. 
398. 

prohibition  of  manufacture  of  soap  and  candles,  369  n. 

may  regulate  use  of  slaughter-houses,  369  n. 

power  to  regulate  sale  of  milk,  369  n.,  396  n. 

quarantine  regulations,  370,  371  n. 

regulations  as  to  sale  of  meat,  357  n.,  358  n.,  386,  387  n.,  390  n.,  396  n., 
757  n.,  793  n. 

erection  of  sewers  at  foot  of  streets  terminating  in  the  water,  109  n. 

city  may  acquire  lands  to  be  raised  and  drained,  589,  598. 

wells  in  streets  maybe  filled  up  as  a  sanitary  measure,  690  n. 

owner  may  be  required  to  drain  and  fill  up  lots,  752  n.  on  p.  920. 

liability  to  indictment  for  neglect  of  duty  with  respect  to,  933. 
in  respect  of  impure  water  in  free  public  wells,  985  a. 

conti-acts  having  reference  to  preservation  of  public  health,  144  n. 

complaint  for  violation  of  health  ordinance,  in  whose  name,  414  n. 

appointment  of  health  officers  and  their  powers,  145. 

discretion  of  officers  in  respect  to  means  to  carry  out  power,  94  n. 

health  officer  not  liable  for  mere  error  of  judgment,  237  n.  on  p.  324. 

boards  of  health,  powers  of,  371  n. 
parol  evidence  of  orders  of,  371  n. 
powers  advisory  and  executive,  not  legislative,  371  n. 

uncommunicated  knowledge  of  health  department  held  not  imputable  to 
city,  985  a,  n. 

liability  for  acts  and  negligence  of  health  officers,  970  n.,  974  n.,  977. 
HIGHEST  BIDDER, 

ordinance  prohibiting  auctioneers  to  make  sales  except  to,  319  n.  on  p.  398. 
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when  sales  and  leases  are  required  to  be  made  at  auction  to,  466. 

street  railway  franchise  required  to  be  sold  to,  466  n.,  706  n. 
aiGHWAYS  (see  Eminent  Domain;  Railroads;  Streets),  « 

duty  to  keep  highways  in  repair,  74. 

where  middle  of  road  is  dividing  line  of  towns,  184  a. 

through  cemeteries,  372  n. 

public  nuisances  in,  right  of  adjoining  owner  to  damages,  374  n.  on  p.  447. 

devise  of  property  to  be  used  in  repairing,  valid,  572  n. 

property  may  be  condemned  for  public  streets  and  ways,  595,  599  n.,  602. 

dedication  of  ordinary  highways  gives  easement  of  passage  only,  629  n. 

dedication  and  establishment  of,  632  n. 

long  user  of  ground  as  highway  by  the  public,  637  n. 

construction  of  Canadian  Act  vesting  highways  in  the  municipality,  662  lu 

within  corporate  limits  distinguished  from  streets,  676. 
establishment  and  control  thereof,  676-679. 

removal  of  soil  from  one  highway  to  another,  687. 

in  country  and  streets  in  town,  difference  as  to  uses,  688. 

as  to  right  to  lay  down  gas-pipes  and  water-pipes  in,  691  n.,  697  n. 

telegraph  poles  in,  698. 

power  of  railway  to  occupy  highway  longitudinally,  705  n.,  707. 

legislative  sanction  necessary  to  authorize  railways  in,  701,  717. 

indictment  for  non-repair,  931-933. 

mandamus  lies  to  compel  railroad  to  restore,  933  n. 

road  taxes  and  compulsory  street  labor  may  be  required,  678,  762,  795. 

limited  liability  of  New  England  towns  for  defects,  962,  997,  1000. 

limited  liability  of  counties,  963,  997. 

highway  surveyor  not  an  agent  of  the  town,  974  n. 

liability  for  wrongful  acts  of  highway  officers,  979. 

civil  liability  in  resf)ect  to  unsafe  highways  and  streets,  996  et  seq. 
HISTORICAL  VIEW, 

of  towns  and  cities.  Introduction.     1  et  seq. 

of  capacity  of  corporation  in  respect  to  property,  556. 
HITCHING   POSTS, 

city  is  not  bound  to  provide,  1005  n. 
HOISTWAYS, 

in  stores,  power  to  require  to  be  enclosed,  406. 
HOLDING  OVER  (see  Election;  Office  and  Officer;  Maxdamfs), 

right  of  officers  to  hold  over,  217-221,  838,  839,  874  n. 

English  statutes  and  decisions,  217,  218. 

American  doctrine,  219-221. 

right  as  against  the  State,  221. 

compensation  of  officer  holding  over,  22C  n. 
HOLIDAY, 

city  not  liable  for  negligence  in  carrying  out  celebration  of,  968  d.,  987  n» 
HOMESTEAD   EXEMPTION   RIGHT, 

effect  of  extension  of  corporate  limits,  185  n. 
HORSE.     (See  Animals.) 
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HORSE  RAILWAYS.     (See  Railroads;  Streets.) 
HOSPITAL  (see  Health;  Ordinances), 

ordinances  relating  to,  371. 

devise  for  erection  and  support  of,  valid,  572. 

city  may  condemn  land  for,  though  consequential  depreciation  of  neigh. 
boring  property  result,  587  d. 

liability  for  negligence  of  officers  of,  977. 

grant  of  permission  to  individuals  to  erect  private,  322  n. 

city  held  liable  in  damages  for  erecting  a  pest-house,  374  n.  on  p.  448. 

purchase  of  extra-territorial  lands  for  pest-house,  564. 

city  held  liable  for  trespass  in  having  seized  property  for  that  pur- 
pose, 971  n. 
HOUSE  OF  COMMONS, 

origin  of,  8. 
HOUSE  OF  ILL-FAME.    (See  Bawdy  Houses;  Ordinances.) 
HUCKSTER, 

defined,  317  n. 

power  to  license,  359  n.,  361. 


ICE.     (See  Snow  and  Ice;  Streets.) 
ILLEGAL   CONTRACTS, 

not  binding,  447.     (See  Contracts.) 
ILLEGAL   CORPORATE   ACTS  (see  Acts;  Ultra  Vires), 

remedy  against,  611  n.,  chap,  xxii.,  906. 
ILLEGAL  DISPOSITION  OF  MONEYS, 

by  commissioners,  liability  of  city,  76  a. 

may  be  restrained,  910,  9i4-922. 
ILLEGAL   TAXES.     (See  Action  and  Liability;   Injunction;  Taxa> 

tion.) 
ILL-FAME,   HOUSES    OF.     (See  Bawdy  Houses.) 
ILLINOIS, 

constitutional  provisions  respecting  special  legislation,  41  n.,  45  n. 

requiring  subject  to  be  expressed  in  title  of  legislative  act,  51  n. 

as  to  municipal  indebtedness,  136,  136  a,  529  a,  n.,  746  n. 

in  respect  to  aid  to  railways,  157  n. 

payment  for  land  taken  under  power  of  eminent  domain,  616  n. 

requiring  damages  to  be  assessed  by  jury,  618  n. 

concerning  street  railways,  701  n.,  701  a,  n. 

as  to  taxation,  746,  759,  787. 

requiring  compensation  to  be  made  for  property  "damaged,"  995  n., 
995  c,  n.  on  p.  1241. 

Chicago  Lake  Front  case,  51  n.,  107  n. 

liability  of  municipal  corporations  to  garnishment,  101  n. 

power  of  municipal  corporations  to  borrow  money,  119. 

municipal  courts  in,  427  n. 

assessment  on  basis  of  frontage  unconstitutional,  759. 

statute  of  Anne  as  to  quo  warranto  adopted  in,  888  n. 
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taxation  of  vessels  in,  787. 

rule  as  to  liability  for  changing  grade  of  streets,  990  n.  on  p.  1222. 

doctrine  as  to  liability  for  defective  streets,  1022. 
IMPEACHMENT.     (See  Amotion  and  Disfbanchisement.) 
IMPLICATION, 

corporations  may  be  created  by,  42,  82. 

what  words  sufficient  to  create  corporation,  42. 

no  particular  form  of  words  necessary,  42,  43,  82. 

legislative  grant  gives  capacity  to  hold  the  thing  granted,  43  n.,  5C0. 

intention  of  legislature  must  satisfactorily  appear,  43. 

annexation  of  territory  to  a  town  makes  it  a  corporate  town  by,  43  n. 

name  of  corporation  by,  175. 

repeal  of  ordinances  by,  314. 

repeals  by,  not  favored,  86,  87  n.,  88. 
IMPLIED  CONTRACTS.    (See  Action  and  Liabiutt;  Assumpsit;  Cos- 
tracts). 
IMPLIED    RESIGNATION, 

of  municipal  offices,  225.     (See  Office  and  Officer;  Resignation.) 
IMPOUNDING   ANIMALS.     (See  Anim.als.) 
IMPRISONMENT 

power  to  enforce  ordinances  by,  353,  421  n. 

towns  held  not  liable  in  actions  for  false  imprisonment,  970  n.,  972. 
IMPROVEMENTS.     (See  Local  Improvements;  Streets;  Taxation.) 
INCIDENTAL   POWER   (see  Charter;  Powers  and  Duties), 

to  borrow  money,  117-132,  507,  507  a. 

and  to  issue  negotiable  paper,  507,  507  a. 

to  contract  obligations,  443,  447. 

no  incidental  power  to  issue  warrants  free  from  equities,  487. 

to  remove  officers  for  cause,  249,  251. 

to  enact  appropriate  by-laws,  315,  316,  319. 

to  annex  pecuniary  penalties,  338. 

to  take,  hold,  and  alien  lands,  561,  575. 

to  levy  taxes,  741,  763. 
INCOME   (see  FcxDS,  Corporate;  General  Government;  Taxation), 

of  municipal  corporations  not  taxable,  54  n. ,  100  n.    (See  Garnishment.) 

power  to  tax  private  income,  785. 
INCOMPATIBLE   OFFICE, 

what  is,  and  effect  of  taking,  225-227,  427  n.  on  p.  495. 
INCORPORATED    ACADEMY, 

endowed  entirely  by  the  State,  legislature  has  supreme  authority  over,  60  n. 
INCORPORATIONS.     (See  Charter  ;  Corporations  ;  County;  Muni- 
cipal Corporations;  Quasi  Corporations.) 
INCORPOREAL   RIGHTS, 

ownership  on  division  of  town,  189  n. 
INDECENT  EXHIBITIONS  AND  EXPOSURES, 

indictable  offences,  376  n. 
INDEFINITE  BODY.    (See  Definite  and  Indefinite  Bodies.) 
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INDEMNIFICATION   OF   OFFICERS  (see  Office  and  Officer), 

when  municipality  may  indemuify  its  officers,  147,  1^18,  417  n.,  479  n. 
INDIANA, 

general  cities  act  valid,  41  n. 

right  of  local  self-government  upheld,  45  n.,  58  a. 

liability  of  municipal  corporations  to  garnishment,  101  n. 

doctrine  in,  as  to  power  of  municipality  to  borrow  money,  119. 

limitation  on  municipal  indebtedness,  135  n.,  136,  136  a. 

constitutional  provision  in  respect  to  aid  to  railroads,  157  n. 

whether  punishment  can  be  prescribed  by  ordinance  for  offence  punlsh« 
able  under  State  law,  366  n.,  368  n.  on  p.  440. 

mayor  held  to  be  a  "  judicial  officer,"  427  n. 

taxation  of  vessels  in,  787» 

liability  of  municipalities  for  change  of  grade  of  streets,  686  n.,  990  n.  on 
p.  1221. 

constitutional  provision  as  to  uniformity  of  taxation  construed,  748  n., 
750  n. 
INDICTABLE   OFFENCES, 

ordinances  relating  to,  366-368,  432,  434.    (See  Criminal  Offences  ; 
Indictment;  Jury;  Municipal  Courts.) 
INDICTMENT  (see  Criminal  Offences  ;  Jury), 

of  public  and  corporate  officers,  237  n.  on  p.  322,  933. 

of  municipal  corporations,  728  n.,  931-933. 

will  lie  for  a  public  nuisance,  374  n.  on  p.  447,  378,  659,  660. 

indecent  exhibitions  and  exposures,  indictable,  376  n. 
'  remedy  for  abatement  of  nuisance,  378,  669. 

requisites  of,  for  forgery  of  county  warrants,  487  n. 

private  structures  erected  on  public  square  are  indictable  nuisances,  645. 

for  obstruction  of  street,  637  n.,  639  n.,  642  n.  on  p.  762,  659,  660  n., 
865  n.,  932  n.     (See  Obstructions;  Streets.) 

in  case  of  non-repair  of  bridges  and  highways,  728  n.,  931-934. 

against  town,  estoppel  to  deny  that  road  was  legally  laid  out,  932  n. 

for  failure  to  prevent  and  remove  nuisances,  933. 

in  case  of  unauthorized  use  of  street  by  railroad  company,  708. 

where  railroad  in  street  becomes  a  nuisance,  713,  730  n. 

of  railroad  company  for  obstructing  highway,  932  n. 
INDIVIDUAL   LIABILITY, 

for  corporate  debts,  576,  819n.,  850n.,  962n.  (See  New  England  TowNS.) 

of  officers  for  passing  unauthorized  ordinance,  235  n.,  237  n.,  313. 
INDORSER, 

of  corporation  orders,  liability  of,  489. 
INFECTIOUS  DISEASES   (see  Health), 

power  to  prevent  introduction  of,  does  not  authorize  ordinance  forbidding 
sale  of  cast-oif  clothing,  319  n.  on  p.  398. 
INFERIOR   COURTS.     (See  Municipal  Courts  ) 
INFORMATION.     (See  Mandamus;  Quo  Warranto.) 
INHABITANT, 

difference  between  ratepayer  and  inhabitant,  303  n. 


INDEX.  1415 

The  references  are  to  the  sections.    VoL  L  §§  1-555  ;  Vol.  IL  §§  55&-10o2. 

INJUXCTIOX    (see  Delay;  Equity), 

and  mandamus  distinguished,  8"26,  829  n. 

difference  between  writ  of  prohibition  and  writ  of  injunction,  930. 
whether  several  distinct  owners  may  join  in  a  suit,  661  n.,  907  n. 
municipal  corporation  cannot  be  guilty  of  contempt  for  disobeying.  907  n. 
discretionary  power    not  ordinarily  controlled  by,  91,  475,  857,  906-924. 

(See  Powers  axd  Duties.) 
to  prevent  illegal  annexation  of  territory,  185  n. 
equity  wiU  not  enjoin  holding  of  election,  197  n.,  255  n.,  275,  890  n. 
to  restrain  board  of  canva.^ei-s  from  canvassing  returns,  202  n.  on  p.  286. 
in  case  of  conflicting  councils  and  election  contests,  205  n.,  272,  275,  844  n., 

890. 
to  restrain  persons  from  exercising  the  functions  of  public  offices,  202  n. 

on  p.  286. 
to  prevent  indemnification  of  officer,  147  n. 
to  prevent  taking  possession  of  office,  204  n. 
officer  cannot  resort  to  equity  to  enjoin  removal,  255  n.,  847  n. 
courts  will  not  enjoin  the  passing  of  ordinances,  308  n.  on  p.  387. 
or  the  signing  thereof  by  the  mayor,  331  u. 
to  restrain  enforcement  of  ordinances,  340  n.,  420,  908  n. 
in  cases  of  nuisances,  375  n.,  .378  n.,  661,  921. 
taxpayer  may  enjoin  issue  of  illegal  warrants,  504. 
issue  of  bonds  will  be  enjoined,  when,  519. 

plaintiff  not  entitled  as  matter  of  right  to  temporary  injunction,  914  n.. 
•when  proceedings  under  the  right  of  eminent  domain  will  be  restrained, 

611,  613,  615  n. 
where  the  municipal  corporation  is  in  possession  of  land  under  alleged 

dedication,  630  n. 
unauthorized  and  illegal  acts,  611,  906-924. 
unauthorized  use  of  streets  and  public  places,  659,  660  n.,  661  n.,  662  n., 

707,  708,  711  n.     (See  Dedication;  Equity;  Railroads;  Streets.) 
to  prevent  erection  of  buildings  on  public  square,  644  n. 
owner  of  land  fronting  on  park,  right  to  maintain,  644  n. 
to  prevent  cutting  down  of  shade-trees,  663  n. 
judgment  in  ejectment  obtained  against  city  —  injunction,  663  n. 
to  prevent  council  from  enforcing  illegal  order  to  vacate  street,  666  n.  on 

p.  796. 
whether  construction  and  operation  of  railroad  in  street  may  be  enjoined, 

703  n.,  706  n.,  708,  718  n.,  720  n.,  723  c,  n  ,  723  d.  n. 
to  restrain  illegal  taxes  and  assessments.  776  n.,  912  n..  919  n.,  921  n. 
in  municipal  tax  cases,  when  granted;  plaintiffs,  92-3,  924. 
effect  of  acquiescence  and  delay,  924  n. 

to  restrain  collection  of  taxes  for  payment  of  defective  bonds,  554  n. 
to  prevent  sale  of  property  to  pay  unauthorized  assessment,  800  n. 
will  lie  to  prevent  sale  upon  void  precept,  820  n. 
right  of  attorney-general  to  file  bill  against  corporation  and  officers,  909- 

912. 
tax-payers  to  apply  for,  914-922. 
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INJUNCTION  —  continued. 

effect  of  not  resorting  to  certiorari  on  right  to,  926  n. 

to  prevent  erection  of  wooden  building  within  fire  limits,  405  n.  on  pp. 

473,  474. 
effect  of  pending  suit  in  equity  on  right  to  mandamus,  829  n. 
failure  to  obey  Federal  court  mandamus,  when  State  court  injunction  no 

excuse,  883. 
exercise  of  jurisdiction  within  another  municipality  restrained,  907  n. 
in  favor  of  individuals  to  prevent  encroachment  upon  private  property, 

908  n. 
pot  awarded  if  mandamus  will  lie  to  compel  payment  of  indebtedness, 

906  n. 
to  restrairt  illegal  appropriation  of  money,  914-922. 
State  cannot  enjoin  disbursement  of  money  voluntarily  paid  under  illegal 

assessment,  944  n.  on  p.  1152. 
to  restrain  grading  of  street  until  compensation  is  made,  990  n.  on  pp. 

1220,  1222,  994,  995  c,  n.  on  p.  1242. 
whether  courts  will  interfere  to  prevent  construction  of  sewers,  1046  n. 
".INJURIOUSLY   AFFECTED," 

construed  in  eminent  domain  and  street  grade  cases,  587  d,  n.,  991  n. 
INN.     (.-ee  Saloons.) 
INSPECTION, 

of  corporate  documents  and  papers,  303.   (See  Records  and  Documents  ) 
who  entitled  to  and  proceedings,  303. 
mandamus  to  enforce  right,  303,  848. 

motion  for  rule  to  inspect,  what  accompanying  affidavits  should  show,  303. 
attachment,  when  officer  disobeys  rule  to  allow,  303. 
INSPECTION   ORDINANCES,  330,  344,  390,  392.     (See  Ordinances.) 
INSPECTOR  OF   STEAM  BOILERS, 

city  not  liable  for  damages  resulting  from  negligence  of,  968  n.,  975  n. 
INSURANCE   COMPANIES, 

taxation  of,  749,  790  n. 
INTEGRAL  PARTS, 

in  English  municipal  corporations,  how  constituted,  35,  871. 

mayor  an  integral  part,  35,  260,  271. 

mayor's  presence  necessary  to  valid  corporate  action,  260. 

English  doctrine  not  applicable  here,  271. 
English  rule  that  presence  of  all  the  integral  parts  is  necessary  to  valid 

action,  284. 
direction  of  writ  of  mandamus  where  corporation  consists  of,  871. 
dissolution  by  loss  of  integral  part,  165. 
INTENT.     (See  Dedication.) 
INTEREST  (see  Usury), 

on  corporate  indebtedness,  506,  956  n. 
judgment  for,  when  a  bar  to  subsequent  suit,  486  n. 
publication  that  interest  will  cease  on  certain  day  not  conclusive,  506  n. 
payment  of  interest  on  bonds  as  ground  of  estoppel,  542  n.  on  p.  682, 
548,  551. 
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INTEREST  —  continued. 

ri'^ht  of  land-owner  to  recover  interest  on  assessment  of  damages,  614  n. 
IXTERXAL    IMPROVEMENTS    (see    Bridge  ;    Chaetek  ;    Coxstito- 
TioxAL  Provisions;  Contracts;  Raxlboads). 

what  are  works  of,  508-510. 

issue  of  bonds  in  aid  of,  508-510. 
INTERSTATE  COMMERCE, 

police  power  cannot  extend  to  regulation  of,  142.  - 

limitation  on  power  of  municipal  taxation  with  respect  to,  742-745. 
INTOXICATING  LIQUORS.     (See  Liquors;  Saloons.) 
INTRODUCTORY  HISTORICAL  VIEW,  1  et  seq. 
INTRUDER  (see  Chap.  XXI.  on  Quo  Warranto), 

liability  of,  to  ofl&cer  dejure,  235  n.  on  p.  318. 
INVENTIONS.     (See  Patented  Articles.) 
IOWA, 

general  municipal  corporation  act  of,  41  n.,  45  n. 

as  to  liability  of  municipal  corporations  to  garnishment  process,  101  D. 

constitutional  provision  limiting  municipal  indebtedness,  135,  136  a,  137. 

validity  of  municipal  subscriptions  to  stock  of  railroads,  153  n. 

prosecutions  for  violation  of  ordinances,  in  whose  name  to  be  brought,  429  a. 

corporate  power  to  borrow  money,  119. 

railway  and  municipal  bond  cases,  517. 

provision  requiring  amoimt  of  damages  to  be  determined  by  a  jury,  618  n. 

assessments  for  improvements,  rule  as  to  benefits,  625  n. 

uniformity  of  taxation  required  by  Constitution,  750  n. 

rule  as  to  assessments  for  local  improvements,  753. 

rule  as  to  mandamus,  in  favor  of  creditor,  849  n.  on  p.  1029. 

statute  of  Anne  as  to  quo  warranto  adopted  in,  888  n. 

doctrine  as  to  right  of  taxpayer  to  equitable  relief,  919  n. 

rule  as  to  liability  for  changing  grade  of  streets,  686  n.,  989  n.,  990  n.  on 
p.  1224. 
IRON   GRATINGS, 

in  sidewalks,  usage,  734. 

liability  of  city  where  left  in  insecure  condition,  985  n. 

injuries  by  reason  of  defects,  liability  of  abutter,  1033. 
IRREGULARITIES, 

when  no  ground  for  setting  aside  election,  197  n.,  198.    (See  Elections.) 
IRREPEALABLE  ORDINANCES   (see  Monopolies;  Ordinances), 

surrendering  public  powers,  void,  97,  715,  716. 
ITALIAN   CITIES, 

in  the  Middle  Ages,  5. 
ITINERANT  DEALERS.     (See  Peddlers.) 


JAIL.    (See  County;  Public  Buildings.) 
JEOFAIL.     (See  Amendment.) 
JOINT   ASSEMBLIES   (see  Meetings), 

application  of  majority  principle  to,  234.     (See  Majobitt.) 
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JOIXT   ASSEMBLIES  —  con/muerf. 

effect  of  refusal  of  one  body  to  go  into  joint  meeting,  284  n. 
JOURNAL.     (See  Records  and  Documents). 
JUDGE, 

in  corporation  court,  431. 
jrUDGMENTS   (see  Federal  Courts;  Mandamus), 

mode  of  enforcement  against  municipalities,  100,  576,  577  n.,  850,  861  n. 

for  sale  of  property  to  pay  assessment  under  void  ordinance,  291  n. 

purchase  of  judgment  against  creditor  of  city  to  be  used  as  a  set-oif,  457  n. 

city  may  compromise  judgment  in  its  favor,  477  n. 

in  suit  on  coupons,  when  bar  to  subsequent  suit,  486  n. 

estoppel  by  former  final  judgment  on  demurrer,  522  n. 

lien  of,  on  corporate  real  estate,  576. 

sale  of  private  property  of  municipality  on  execution,  576. 

liability  of  property  of  individuals  to  sale  on  execution  against  munici- 
pality, 576,  849  n.,  850  n.  on  p.  1031,  962  n. 

dedication,  judgment  in  former  suit,  637  n. 

indictment  and  conviction  for  encroachment  upon  street,  proper  judgment, 
659  n. 

effect  of  judgment  in  ejectment  against  municipal  corporation,  665. 

against  city  for  work  performed  in  improvement  of  street,  811  n. 

mandamus  to  compel  levy  of  taxes  to  satisfy,  827  n. 

enforcement  of,  by  mandamus,  and  execution,  760  a,  n.,  849-863.     (See 
Injunction.) 

mandamus  is  in  nature  of  execution  of  judgment,  861. 

remedy  in  Federal  courts,  515,  856,  861,  861a. 

in  mandamus,  and  when  binding,  884. 

in  quo  warranto,  904,  905  n. 

relief  against  fraudulent  judgment,  919. 

as  to  recovery  back  of  money  from  city  after  payment  on  execution,  941  n. 

mode  of  enforcing  judgments  against  New  England  towns,  576,  849  n., 
850  n.,  962  n. 
JUDICIAL  ACTS.     (See  Acts;  Powers  and  Duties.) 
JUDICIAL  NOTICE.     (See  Evidence.) 

taken  of  charters,  83. 

not  of  ordinances,  83,  413. 
JUDICIARY  ACT  OF   1789, 

power  of  Federal  courts  to  issue  mandamus  under,  860,  861. 
JUNK   SHOPS, 

defined,  361  n. 

power  of  municipality  to  license,  361  n. 
JURISDICTION   (see  Municipal  Courts), 

of  superior  courts  over  elections,  202-205,  838,  839,  891. 

of  local  tribunals,  427,  434-439. 

constitutional  limitations  on,  430. 

common-law  doctrine  in  respect  to  municipal  courts,  425. 

right  of  superior  tribunals  to  review  proceedings  of  inferior  courts,  440. 

of  common-law  courts  as  to  election  and  amotion  of  officers,  255  n. 
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JURISDICTION  —  continued. 

of  the  council  is  confined  to  the  municipality,  308  n.  on  p.  387. 
colorable  transfer  of    bonds  cannot  give    Federal    courts    jurisdiction, 

513  n. 
of  United  States  Circuit  Courts  in  mandamus,  860-861  b. 
JURY   (see  Criminal  Offences;  Indictment;  Municipal  Courts), 

whether  municipal  corporations  are  within   constitutional  guaranty  of 

right  to  jury  trial,  67  n.,  75  n.,  432  n. 
summary  convictions,  when  valid,  411,  412, 432  n.,433.   (See  CoirviCTlON.) 
right  of  trial  by,  in  municipal  jr  police  courts,  432-439. 
where  right  of  jury  trial  is  given  by  appeal,  439. 
common-law  doctrine  in  respect  to  qualifications  of  jurors,  425. 

not  applicable  in  this  country,  431. 
when  resident  taxpayer  not  competent,  431  n. 
extent  of  right  of  trial  by  jury  at  common  law,  432  n. 
whether  party  claiming  public  oflBce  can  be  denied  right  of  jury  trial, 

200  n. 
assessment  of  damages  by,  in  proceedings  under  power  of  eminent  do- 
main, 618-621. 

as  to  qualification  of  jurors,  431  n.,  607. 
JUST  COMPENSATION.     (See  Emixext  Domaix.) 

KANSAS, 

general  municipal  incorporation  act  of,  41  n. 

constitutional  prohibition  of  special  acts  conferring  corporate  powers,  46. 
does  not  include  quasi  corporations,  46. 

liability  of  municipal  corporations  to  garnishment  process,  101  n. 

validity  of  municipal  subscriptions  to  stock  of  railroads,  153  n. 

assessments  for  improvements,  rule  as  to  benefits,  625  n. 

as  to  uniformity  and  equality  of  taxation,  749,  758. 

doctrine  as  to  light  of  taxpayer  to  equitable  relief,  920  n. 
KENO   TABLE, 

city  held  to  have  no  power  to  license  keeping  of,  375  n. 
KENTUCKY, 

power  of  legislature  in  respect  to  municipal  and  police  officers,  58  n. 

liability  of  municipal  corporations  to  garnishment  process,  101  n. 

validity  of  municipal  subscriptions  to  stock  of  railroads,  153  n. 

prosecutions  for  violation  of  ordinances,  in  whose  name,  429  u.,  436  n. 

liability  of  municipalities  for  change  of  grade  of  streets,  686  n.,  990  a 
on  p.  1225. 

local  improvements  at  expense  of  abutter,  752  n.  on  p.  918,  759. 

as  to  exemption  of  municipal  property  from  taxation,  774. 

LACHES.     (See  Delay.) 
LANDING   (see  Wharves), 

dedication  of  property  for,  649. 
LANDS,    (See  Pkopebty.) 
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LATERAL   SUPPORT  OF   SOIL, 

right  to,  against  municipalities  as  respects  streets,  672,  990  n.  on  pp.  1225, 
1226,  991. 
LAUNDRIES, 

ordinances  prohibiting  work  at  certain  hours,  valid,  141  n.,  319  n.  on 
p.  397. 

giving  arbitrary  power  to  officers  in  respect  to,  void,  319  n.  on  p.  397. 
as  to  license  to  establish  on  recommendation  of  certain  citizens,  357  n. 
business  may  be  restricted  to  certain  poi'tions  of  city,  400. 
power  to  forbid  business  to  be  conducted  in  building  not  constructed  of 
brick  or  stone,  404  n. 
LAWYER.     (See  Professions.) 
LEASE, 

power  of  municipality  to  lease  property,  and  mode,  116,  466,  575  n.,  580. 
as  to  necessity  of  corporate  seal,  192  n. 
city  held  to  have  power  to  lease  revenues  of  a  port,  779  n. 
of  railroad  does  not  deprive  lessor  of  power  of  eminent  domain,  723  a,  n. 
right  of  citizen  to  question  power  of  railroad  to  take  lease  of  ferry,  920  u. 
LEGACIES 

to  municipal  corporations  valid,  566. 
LEGISLATIVE   DISCRETION.     (See  Discretion;  Powers.) 
.  LEGISLATURE  — LEGISLATIVE  POWER   (see  Charter;   Constitu- 
tional Provisions;   Curative  Act), 
organic  limitations  on  legislative  power,  12  a. 
cannot  delegate  its  law-making  power,  44. 
meaning  of  term  "  two-thirds  of  each  house,"  47  n. 
act  of,  embracing  more  than  one  object,  51. 

may  be  valid  in  part,  51  n.  on  p.  90. 
when  legislative  act  becomes  a  contract,  53,  68. 

whether  one  legislatui'e  can  by  contract  bind  a  subsequent  legislature,  97  n. 
motives  of  legislators  not  inquirable  into  by  the  coui'ts,  311,  312  n. 
whether  this  doctrine  is  applicable  to  acts  of  municipal  bodies,  311-313. 
authority  over  municipal  corporations,  its  extent  and  limitations,  9,  45, 
52-80,  186. 

leading  cases  on  the  subject  reviewed,  68. 
legislative  sanction  essential  to  lawful  corporate  existence,  37. 
legislative  recognition  of  corporate  existence,  84. 
can  compel  acceptance  of  municipal  charter,  44  and  n. 
may  provide  that  a  statute  shall  cease  to  exist  unless  assented  to  within 

specified  time,  44. 
can  enact  penal  law  to  have  effect  only  in  such  towns  as  may  adopt  it  by 

vote,  44  n.  on  p.  78. 
for  legislature  to  determine  when  general  law  can  be  made  applicable,  48. 
power  of,  over  gas  companies.  55,  691. 

may  confer  on  municipal  corporation  authority  to  regulate  price  of  gas,  55- 
power  in  respect  to  fines  and  penalties,  57. 
as  to  police  regulation,  142  n.  on  p.  216. 
may  repeal  municipal  feiTy  franchise,  56  n.,  68,  114. 


INDEX.  1421 

The  references  are  to  the  sections.    Vol.  I.  §§  1-655  ;  Vol.  IL  §§  556-1052. 

LEGISLATURE  —  LEGISLATIVE    POWER  —  continued. 

legislative  power  to  abolish  and  alter  municipal  corporations,  54,  63-65, 
68  a,  82,  170,  185,  187. 

power  to  confer  exclusive  privileges,  68  a,  u.  on  p.  117,  103  n.,  362  n.  on 
p.  431,  692-695.     (See  Monopolies.) 

can  compel  building  of  bridge,  74. 

railroad  to  light  road-bed  within  municipality,  714. 

power  as  to  division  of  towns,  64,  187. 

power  to  fix  corporate  boundaries,  182,  183. 

legislative  control  over  municipal  offices  and  officers,  and  over  police  offi- 
cers, 58-60,  144,  210,  229. 

may  delegate  power  to  make  by-laws  and  ordinances,  308. 

may  provide  that  ordinances  shall  supersede  State  law  within  corporate 
limits,  317  n. 

may  authorize  adoption  of  unreasonable  ordinances,  328. 

may  validate  previous  corporate  acts  and  by-laws,  when,  77-79,  419,  544, 
666  n.,  685  n.,  752  n.  on  p.  915.     (See  Curative  Acts.) 

cannot  by  special  act  legalize  ordinances,  when,  319  n.  on  p.  398. 

may  invest  municipality  with  power  to  abate  nuisances  summarily,  374  n. 

may  create  and  abolish  municipal  courts,  427. 

power  with  respect  to  municipal  contracts,  66,  69,  443  n.,  457  n.,  465  n. 

grant  of  ferry  franchise  to  municipality  not  in  nature  of  contract,  68, 

is  legislative  grant  of  land  in  fee  a  contract  as  respects  the  State  ?  68. 

power  to  make  contracts  binding  upon  the  municipality,  71,  74  a. 

legislative  control  over  municipal  funds  and  revenues,  56  n.,  61,  62,  68  n. 

but  constitutional  rights  of  creditors  cannot  be  impaired,  63,  67-70,  851, 
854-857. 

cannot  compel  one  municipality  to  contribute  to  payment  of  debts  of 
another,  63  n. 

power  to  compel  municipalities  to  create  debts,  71-74,  544  n,,  746  n  ,  831  n. 

to  compel  them  to  recognize  moral  obligations,  75. 

and  to  pay  debts  not  binding  at  law,  75-76  a. 

but  not  unconstitutional  obligations,  76  n. 

may  require  county  to  issue  bonds  to  pay  indebtedness,  74  n. 

may  determine  what  moneys  shall  be  raised  and  expended,  and  what  tax- 
ation imposed,  76  a,  n. 

as  to  control  of  funds  not  raised  by  taxation,  187  n. 

power  to  authorize  aid  in  the  public  defence,  152. 
to  railway  companies,  153  et  seq.,  508  et  seq. 

cannot  annul  completed  subscription  to  aid  railways,  539,  540. 

but  may  authorize  withdrawal  of  subscription  before  completion,  161  n. 

defective  subscriptions  may  be  cured  and  bonds  validated,  544. 

acts  confening  public  trusts  upon  municipal  corporations  are  repealable, 
68,  567. 

legislative  control  over  trust  property,  80,  567.     (See  Trustees.) 

has  full  power  over  public  property  of  municipal   corporations,  60-80, 
831  n. 

but  not,  probably,  over  their  private  property,  68  and  notes,  68  a,  71. 

VOL.  II.  —  49 
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LEGISLATURE  —  LEGISLATIVE   POWER  —  continued. 

when  legislative  grants  cannot  be  repealed,  68  n.      (See  Contracts; 
Repeal.) 

power  in  respect  to  wharves  and  wharfage,  68,  103,  107,  110. 

may  prescribe  remedy  for  destruction  of  property  by  mobs,  959,  960. 

sole  judge  of  necessity  for  exercise  of  power  of  eminent  domain,  589,  600. 

may  delegate  power  of  eminent  domain  to  municipalities,  602,  603. 

legislative  authority  necessary  to  the  taking  of  private  property,  590. 

may  authorize  exercise  of  eminent  domain  in  respect  to  supply  of  gas,  691. 

legislative  power  over  property  dedicated  to  public  use,  651,  651  a. 

authority  over  streets  and  their  uses,  656  et  seq.     (See  Streets.) 

can  repeal  act  legalizing  encroachments  on  streets,  658. 

may  give  special  remedy  for  damages  from  change  of  grade  of  street,  686. 

may  compel  laying  out  and  improvement  of  streets,  752  n.  on  p.  913. 

scope  of  power  in  respect  to  use  of  streets  by  railways,  71,  701-705,  717, 
723  a,  724. 

special  constitutional  limitations  on  power,  701  a-701  c. 

authority  of,  how  far  a  protection  to  railway  company,  711. 

power  of,  over  the  subject  of  taxation,  50,  755  n.     (See  Taxation.) 

may  exempt  property  from  municipal  taxation,  02  n. 

authority  to  change  revenue  and  taxing  powers,  70,  706,  767. 

as  to  delegation  of  taxing  power  to  municipalities,  739-741. 

power  to  release  specific  class  of  taxpayers  from  payment  of  tax,  767. 

authority  in  respect  to  levying  taxes  to  pay  creditors,  849. 

power  over  local  assessments,  77,  752,  761. 

legislation  as  to  assessment  for  sewers,  809  and  n. 

power  in  providing  mode  of  ascertaining  benefits  not  unlimited,  809. 

can  authorize  a  re-assessment,  814.     (See  Re- Assessment;  Taxation.) 
LESSEE, 

as  to  damages  for  use  of  street  by  railway,  723  d,  n.  on  p.  878. 

improvements  made  upon  land  of  municipality  by,  taxation,  739  u 
LEVEE, 

land  dedicated  for,  taken  by  a  railroad,  588  n. 

dedication  on  recorded  plat  of  land  as  a  public  levee,  628  n. 

assessment  or  tax  for,  755  n. 

building  of,  entitles  abutter  to  compensation,  990. 
LEVEE  DISTRICT, 

formed  for  reclamation  purposes,  a  public  corporation,  52  n. 

dissolution  of,  rights  of  creditors,  172  n. 
LEVEE  INSPECTORS, 

where  duties  involve  exercise  of  judgment  all  must  act,  283  n.  on  p.  360. 
LIABILITIES.     (See  Action  and  Liability;   Contracts;  Office  and 

Officer;  Powers  and  Duties;  Streets;  Torts.) 
«« LIBERTY  BELL," 

city  enjoined  by  taxpayer  from  appropriating  funds  to  pay  for  transporta- 
tion of,  914  n. 
LIBERTY  POLE, 

not  a  nuisance  per  se,  374  n.  on  p.  449. 
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municipality  liable  for  injury  caused  by  fall  of,  1013  n. 
LICENSES  (see  Taxatiox), 

legislative  control  over  charter  powers  in  respect  to,  62,  748. 

State  law  and  charter  provisions  respecting,  86,  363,  748. 

nature  and  extent  of  license  power,  357-362. 

distinction  between  power  to  "  license  "  and  to  "tax,"  115,  357-361,  748, 

750  n.,  764,  768. 
power  of  municipality  to  exact  licenses  for  revenue  purposes,  323  n.,  357, 

359  n. 
special  constitutional  provision  in  respect  to  taxation  held  to  have  no  refer- 
ence to  license  taxes,  358  n. 
no  vested  right  in  profits  arising  from,  62  n. 
power  to  grant  cannot  be  delegated  by  municipality,  96. 
need  not  be  in  writing,  304  n. 

when  not  sustainable  under  general  welfare  clause,  325  n. 
when  specific  penalties  are  prescribed  for  failure  to  takeout  license,  339  n. 
power  to  levy  license  tax  discretionary,  not  mandatory,  357. 
exclusive  grant  does  not  exempt  from  liability  to  pay  license  or  tax,  789. 
power  to  license  does  not  authorize  grant  of  exclusive  right,  359  n.,  362. 
right  must  be  plainly  conferred,  361. 
license  tax  not  a  penalty  but  a  debt,  363  n.  on  p.  432. 
in  respect  to  amount  of  fee,  365. 

courts  will  not  presume  amount  of  license  tax  unreasonable,  365  n. 
ordinance  authorizing  the  licensing  of  occupation  which  is  criminal  xmder 

general  law,  366  n. 
corporation  has  no  right  to  license  or  maintain  a  nuisance,  374  n.  on  p. 

448. 
granted  by  de  facto  officer  valid,  417  n. 
not  void  for  being  class  legislation,  744,  746  n. 
issue  of,  enfoi'ced  by  mandamus,  309  n.,  365  n.,  831  n.,  832  n. 
legislative  act  of  council  must  be  complete  to  reduce  rate  of  license,  309  n. 
power  to  ordain  forfeiture  of,  346. 

to  revoke,  361  n. 
suit  to  enforce  penalty,  410  n.,  417. 
resident  cannot  enjoin  collection  of  license  tax  for  which  he  is  liable, 

914  n. 
illegal  license  tax,  recovery  back,  939-947. 
licensees  not  corporate  agents,  953. 
city  not  liable  for  acts  of  licensee,  953,  959  n. 
not  liable  where  council  erroneously  refused  to  grant  license,  953  n. 
no  liabiUty  for  negligence  of  police  officers  because  city  granted  license  for 

exhibition,  975  n. 
liquor  traffic  may  be  licensed,  363-365,  768  n.  (See  Liquors.) 

license  (to  sell  liquors)  or  no  license  may  be  submitted  to  vote,  44 

n.  on  p.  78. 
license  to  sell  liquor  not  a  contract,  346  n.,  363  n.  on  p.  432. 
occupation  tax  may  be  required  in  addition  to  liquor  license,  750  n- 
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street  railroad  franchise  not  a  mere  license,  G8  a,  n.  on  p.  116. 

auctioneers  and  peddlers  may  be  required  to  procure,  86,  396  n.,  793  n. 

power  to  license  ferries  construed,  114  n.,  115. 

ferry  license  fee  held  not  to  be  a  tax,  358  n. 

license  tax  on  non-resident  attorneys,  317  n. 

discretion  of  mayor  as  to  granting  licenses  to  peddlers,  319  n.  on  p.  396. 

license  tax  upon  owners  of  tow-boats,  —  regulation  of  commerce,  319  n.  oq 
p.  397,  743  n. 

for  sale  of  goods  which  are  within  and  those  not  within  city,  323  n.,  744  n. 

power  to  license  and  regulate  sale  of  meat,  357  n.,  358  n.,  386,  387  n., 
390  u.,  39:J  u.,  757  n.,  793  n. 

power  to  license  public  exhibitions,  360,  750  n, 

to  remove  buildings,  395  n. 

may  be  required  under  power  to  regulate  a  business,  405  n.  on  p.  474. 

for  erection  of  wooden  buildings  within  certain  limits,  405  n.  on  p.  474. 

to  obstruct  street,  657  et  seq.,  730  et  seq.     (See  Streets.) 

from  persons  using  paved  streets,  682  n.,  762  n. 

exaction  of  license  tax  from  commercial  travellers  and  others,  744. 

from  foreign  corporations,  745,  749. 
LIEN, 

of  judgment  on  real  estate  of  municipality,  576. 

of  mechanics  in  respect  to  municipal  propertj^  577. 

of  taxes  and  assessments,  and  how  enforced,  752  n.,  756  n.,  821,  822^ 

legislative  power  to  provide  for  assessments,  77. 
LIGHT.     (See  Electric  Lighting;  Gas  and  Gas  Companies.) 
LIME  KILN, 

whether  a  nuisance,  374  n.  on  p.  449. 
LIMITATION  OF   ACTIONS  (see  Delay), 

on  coupons  and  bonds,  486  n.,  512  n. 
ordinary  warrants  or  orders,  504  n. 

when  the  statute  commences  to  run,  486  n.,  504  n. 

adverse  possession  against  public  corporations,  563  n.,  667-675,  see  367. 

when  municipal  corporations  bound  by  limitation  statutes,  667,  668,  669, 
671,  673-675, 

charter  may  prescribe  limitation,  675  n.,  937. 

adverse  possession  to  support  dedication,  637. 

for  recovery  back  of  money  paid  for  taxes,  66  n.,  946, 

statute  not  applicable  to  tax  and  local  assessment  suits,  668  n,,  815  n. 

effect  of  inability  to  serve  process  upon  city,  668  n. ,  861  d,  n. 

does  not  begin  to  run  against  inhabitants  of  town  until  incorporated,  668  n. 

doctrine  of  the  civil  law  as  to  adverse  possession  in  respect  to  municipali- 
ties, 670. 

in  mandamus  proceedings,  850  n.  on  p.  1032,  864  n. 
in  quo  warranto,  902  n. 
LIMITATION  ON  INDEBTEDNESS  (see  Debts), 

construction  of  special,  constitutional,  and  charter  provisions,  50,  130-138, 
529  a,  n,,  741. 
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LIMITATION   OX   INDEBTEDNESS  — con/jnuerf. 

forbids  implied  as  well  as  express  indebtedness,  130  n. 

limitation  on  taxation,  159,  162,  736  n.,  742,  769. 

taxation  in  excess  of  constitutional  limitation,  746  n. 

city  having  reached  limit  enjoined  from  carrj'ing  out  a  contract,  914  n. 

injunction  to  restrain  payment  of  debt  in  excess  of  constitutional  limit, 
916  n. 

remedy  to  prevent  creation  of  debt  in  violation  of,  918. 

city  may  be  enjoined  from  levy  of  tax  to  pay  such  indebtedness,  919  n. 
LIMITATIONS  ON  LEGISLATIVE  POWER  (see  Coxstitutioxal  Pro- 
visions; Contracts;  Legislature), 

over  municipal  corporations,  12  a,  52  et  seq. 

leading  cases  on  the  subject  reviewed,  68. 
LIMITED   POWERS, 

of  quasi  corporations,  24  n.,  25. 
LIQUORS, 

license  or  no  license  may  be  submitted  to  vote,  44  n.  on  p.  78. 

prohibitory  liquor  laws  valid,  141  n.  on  p.  213. 

power  to  license,  regulate,  and  tax,  44  n.,  62, 142  n.  on  p.  216, 363-365, 768 n. 

power  to  destroy,  443  n. 

taxation  for  maintenance  of  police  force,  61  n.,  793  u. 

sale  of,  cannot  be  prohibited  under  ordinance  to  regulate,  309  n.,  357  n. 

ordinance  prohibiting  sale  under  pena  ty  repealed  by  one  prohibiting  sale 
without  license,  314  n. 

by-law  in  relation  to,  not  sustainable  under  general  welfare  clause,  when, 
316  n. 

ordinances  requiring  druggists  to  furnish  statements  in  respect  to  sale  of, 
void,  319  n.  on  p.  396. 

power  to  ordain  forfeiture  of  license  to  sell,  346. 

license  to  sell  not  a  contract,  346  n.,  363  n.  on  p.  432. 

municipality  may  forbid  sale  on  Sunday,  363  n.,  397  n. 

license  fee  not  a  tax,  363  n.  on  p.  432. 

county  may  impose  license  tax  as  well  as  the  city,  363  n.  on  p.  432. 

effect  of  general  laws  respecting  liquor  trade,  364. 

ordinance  ultra  vires,  license  to  sell,  364  n.  ' 

power  to  license  sale  under  general  welfare  clause,  365. 

as  to  amount  which  may  be  demanded  for  license,  365. 

courts  will  not  presume  amount  of  licen.se  tax  unreasonable,  365  n. 

charter  provision  that  sale  may  be  declared  a  nuisance,  365  n. 

when  law  requires  majority  of  citizens  to  petition  for  a  license,  365  n. 

issue  of  license,  mandamus  to  compel,  365  n. 

city  cannot  levy  tax  under  good  order  clause,  403. 

license  granted  by  cle  facto  officer  valid.  417  n. 

city  engaged  in  business  of  distilling,  liable  for  United  States  taxes,  457 
n.  on  p.  529. 

negotiable  note  given  for  liquors  required  to  be  purchased,  488  n. 

occupation  tax  in  addition  to  license  may  be  required,  750  n. 

mandamus  to  compel  approval  of  liquor  dealer's  bond,  832  n. 


1426  INDEX. 

The  references  are  to  the  sections.    Vol.  I.  §§  1-656 ;  Vol.  II.  §§  556-1052. 
LIS   PENDENS, 

not  applicable  in  respect  to  municipal  bonds,  514.     (See  Notice.) 
LIVERY    STABLE, 

not  necessarily  a  nuisance,  374  n.  on  p.  449.  * 
LOCAL  ASSESSMENTS  (see  Streets:   Taxation  and  Local  Assess- 
ments), 

subject  treated,  chap,  xix.,  735  et  seq. 
LOCAL  COURTS.     (See  MuxMcipal  Courts.) 

LOCAL  IMPROVEMENTS  (see  Abutter;  Notice;  Streets;  Taxation 
AND  Local  Assessments), 

"public"  and  "local"  improvements,  construed,  597  n.,  797  n. 

right  to  make  may  be  made  to  depend  on  vote  of  the  people,  44. 

act  specially  amending  charter  in  respect  to  making,  unconstitutional,  46. 

power  of  legislature  to  provide  for  improvement  of  city  streets  through 
commissioners,  58  a,  n. 

delegation  of  power  to  determine  manner  of  making,  96. 

notice  of  hearing  in  respect  to,  266  n.  on  p.  348. 

provisions  as  to  manner  of  voting  and  record  of  vote,  291. 

when   interests   of   certain    aldermen   directly   involved,    question   as   to 
quorum,  292. 

when  resolution  without  mayor's  signature  ordering  local  improvements 
void,  309  n. 

ordinances  in  respect  to,  must  not  be  partial  or  oppressive,  322  n. 

individuals  may  pi'omise  to  pay  portion  of  expense,  458. 

construction  of  charter  provision  as  to  liability  for,  459  n. 

ratification  of  contract  for,  463  n. 

when  required  to  award  work  to  lowest  bidder,  468. 

power  to  make  contracts  for,  452,  480-483,  769  n.,  800,  801,  810. 

contracts  for,  rights  of  contractor,  480-483. 

liability  of  corporation,  480-483. 

rights  and  remedies  of  the  property  owner,  481  n. 

city  liable  for  negligence  of  contractor,  237  n.  on  p.  324. 

contractor  enjoined  from  proceeding  after  repeal  of  ordinance,  314  n. 

council  to  determine  upon  necessity  and  character  of,  779. 

power  to  make  is  a  continuing  one,  780. 

assent  of  abutters  is  jurisdictional,  800-802. 

conditions  precedent  to  abutter's  liability,  811,  812. 

mandamus  to  compel  making  of,  831  n.,  836. 

certiorari  to  revise  proceedings  for,  926. 

mandamus  to  compel  issue  of  bonds,  752  n.  on  p  914,  831  n. 

to  compel  levy  on  all  taxable  property  to  pay,  850  n.  on  p.  1033. 

notice  of  proceedings,  266  n.  on  p.  348,  606  n.,  802  a-804. 

local  assessments  for,  480-482,  735  el  seq:,  796  et  seq.     (See  Taxation.) 

ratification  of  void  local  assessments,  77,  78,  751  n.,  813  n.  (See  Curativk 
Acts.) 

notice  in  proceedings  to  assess  owners  of  land  for,  606  n.,  802  a-804. 

in  estimating  damages,  proof  that  improvement  was  a  nuisance,  625  n. 

assessment  may  be  authorized  after  improvement  is  made,  656. 

Statute  of  limitations  held  inapplicable  to  assessments  for,  668  n. 
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LOCAL  IMPROVEMENTS  —  con/jnu€J. 

assessment  for  benefits  against  street  railway,  721  n. 

one  who  joins  in  petition  cannot  restrain  collection  of  assessment,  923  n 

inaction  of  property  owner  will  estop  him  to  object  to  assessment,  924  n. 

irregularities  in  pi'oceedings  may  invalidate  assessment,  936. 

unlawful  tax  for,  exacted  under  color  of  process,  recoverable  back,  941. 

no  liability  for  consequential  damages  from  authorized  public  improve- 
ments, 987  et  seq. 
LOCAL  JUDGES,  JURORS,  AND  WITNESSES,  43L 
"  LOCAL  OPTION  LAWS,"  44  n.  on  p.  78,  308  n. 

mandamus  to  prevent  entry  upon  record  of  vote,  838  u. 
LOCAL  SELF-GOVERNMENT, 

basis  of  municipal  corporations,  9-12,  44,  183. 

right  incapable  of  legislative  destruction,  45  n.  on  p.  81,  72  n. 

constitutional  provisions  to  secure  right  of,  58  a. 
LONDON, 

condition  in  1685,  3  a,  n. 

case  of  the  city  of,  8,  896. 

public  squares  in,  645  n. 
LOUISIANA, 

recall  of  municipal  powers  conferred  by  legislature,  a  proper  exercise  of 
police  power,  54  n.  on  p.  95. 

whether  municipalities  can  prescribe  punishment  for  offence  punishable 
under  State  law,  368  n.  on  p.  440. 

rule  in  respect  to  mechanic's  lien,  577  n. 

doctrine  in  respect  to  alienation  of  dedicated  property,  652. 

public  corporation  cannot  be  deprived  of  its  rights  by  adverse  possession, 
670. 

use  by  railway  of  batture  in  front  of  New  Orleans  without  compensation 
to  abutters,  701  n. 

construction  of  constitutional  provision  as  to  rate  of  taxation,  69  n. 
requiring  equality  and  uniformity  of  taxation,  750,  756. 

rule  as  to  assessment  for  local  improvements,  752  n.  on  p.  913,  756. 

statute  of  Anne  as  to  quo  warranto  adopted  in,  888  n. 

rule  as  to  liability  for  change  of  grade  of  streets,  990  n.  on  p.  1222. 
LOWEST  BIDDER  (see  Contracts  ;  Highest  Bidder), 

provision  requiring  contracts  to  be  let  to,  466-470,  779  n.,  912,  1027  n, 

remedy  when  contract  is  awarded  to  another,  468  n. 

as  to  right  to  writ  of  mandamus,  827  n.,  832  n. 

disregard  of  charter  provision  requiring  contracts  to  be  let  to,  9121, 

civil  liability  where  city  is  bound  to  let  contract  to,  1027  n. 
LUCRATIVE  OFFICES 

defined,  207  n.  on  p.  291. 

MACADAMIZING  (see  Streets), 

what  confers  power,  and  what  it  includes,  796,  797. 
McDONOUGH'S  WILL  (see  Trustees  axd  Trust  Property), 

for  education  of  poor  in  New  Orleans  and  Baltimore,  sustained,  569. 
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McMICKEN'S  WILL  (see  Trustees  and  Trust  Property), 

similar  devise  to  Cincinnati  sustained,  570. 
MAGNA  CHARTA, 

allusion  to,  8  d,  68  n.  on  p.  114. 

monopolies  are  in  conflict  with,  362  n.     (See  Monopolies.) 
summary  prosecutions  for  violation  of  by-laws  not  repugnant  to,  433. 
MAINE, 

towns  in.     (See  New  England  Towns.) 
statute  of  Anne  as  to  quo  warranto  not  in  force  in,  888  n. 
doctrine  as  to  right  of  taxpayer  to  equitable  relief,  920  n. 
rule  as  to  liability  for  change  of  grade  of  streets,  990  n.  on  p.  1223. 
for  defective  streets,  1000  and  note. 
MAJORITY  (see  Committee;  Council;  Elections;    Meetings;  Office 

AND  Officer;  Quorum), 
of  voters,  44  n.  on  p.  79. 
what  is  a  majority  vote,  164  n.,  277,  551  n. 
when  majority  may  lawfully  execute  powers  of  a  public  nature,  283  n.  on 

p.  361. 
extent  of  majority  principle  as  to  committees,  public  officers,  &c.,  283, 

956  n. 
power  to  act  when  by-law  requires  two-thirds'  vote,  288  n. 
contracts  by  majority  of  council,  455  n. 
of  property  owners  or  voters,  consent  of,  521-532,  551,  720. 
MANDAMUS  (see  Chap.  XX.  on  Mandamus), 
subject  treated,  823  et  seq. 

definition,  nature,  and  functions  of  writ,  824-826. 
function  of  writ  in  England,  824. 
office  of  the  writ,  827,  861  a,  n. 
lies  to  give  effect  to  a  clear  legal  right,  when,  830. 
how  it  differs  from  injunction,  826,  829  n. 
remedy  extraordinary  as   distinguished   from   usual  remedy  of  suitor, 

827. 
effect  of  pendency  of  suit  in  equity,  829  n.     (See  Equi-ty.) 
inadequacy  of  ordinary  or  specific  remedy,  831  a. 
respective  functions  of  quo  warranto  and  mandamus,  844. 
appropriate  remedy  to  compel  performance  of  a  public  duty,  920  n. 
when  granted  or  refused,  611  n.,  827-831  a. 
will  not  lie  where  party  has  right  of  appeal,  830  n. 
writ  will  be  refused  where  it  will  be  unavailing,  850  n. 
discretion  of  court  as  to  granting  of  writ,  864  n. 
not  allowed  where  right  was  merely  equitable,  876  n. 
when  not  issued  and  when  set  aside,  880. 
statute  of  limitations  applicable  to,  850  n.,  864  n. 
equity  will  not  ordinarily  interfere  by  injunction,  883  n. 
if  mandamus  will  lie  injunction  will  not  be  awarded,  906  n. 
remedy  as  respects  mandatory  and  discretionary  powers,  94,  832-837, 949, 

1046  n.     (See  Powers  and  Duties.) 
to  compel  performance  of  ministerial  act,  833,  834. 
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oflBcial  discretion  not  controllable  by,  835,  836. 

writ  as  respects  elections  and  officers,  194, 198  n.,  202,  203,  838-847. 

personal  liability  of  ministerial  officers  for  refusal  or  neglect  to  obey  writ, 

859. 
in  case  of  doubt  as  to  validity  of  election,  court  will  not  interfere  by,  846  n. 
where  corporator  neglects  or  refuses  to  serve  in  office,  841. 
to  admit  to  office,  198  n.,  842-846. 
to  restore  to  office,  248  n.,  255,  847. 
does  not  lie  to  compel   aldermen  to  perform   official  duties  reg^arly, 

828  n. 
will  not  be  refused  because  officers  may  be  prosecuted  criminally,  829. 
to  council  to  reinstate  alderman,  200  n. 
when  officer  accepts  incompatible  office,  227. 

to  compel  corporation  to  amove  an  officer,  251  n.     (See  Amotion.) 
when  removed  officer  entitled  to,  255. 

approval  of  official  bond,  not  subject  to  review  in  mandamus,  830  n. 
remedy  of  State  where  supervisors  omitted  to  perform  particular  duty, 

831. 
to  enforce  payment  of  official  salaries,  831. 
to  mayor,  county  commissioners,  and  other  officers,  831  n. 
to  Federal  officers,  8^J3. 
to  public  officers  of  a  State,  834. 

title  to  office  cannot  ordinarily  be  determined  in,  831,  892. 
when  title  to  office  may  be  settled  in,  842-847. 
will  lie  to  compel  officer  to  deliver  up  property  of  the  State,  848  n. 
liability  to  civil  action  by  refusal  to  obey  peremptory  mandamus,  859, 
Boutwell's  case  as  to  public  officers,  861  a. 
effect  of  resignations  of  officers,  861  a-861  d,  884. 
no  abatement  by  death  or  resignation  of  corporate  officers,  861  b. 
change  in  membership  of  council  does  not  abate  proceedings,  884. 
against  officer,  right  of  corporation  to  appeal,  884  n. 
to  compel  council  to  act  upon  sufficiency  of  sureties,  214  n. 

correction  of  record,  296  and  n  ,  299  n. 
validity  of  ordinances  tested  by,  420. 
to  compel  delivery  and  inspection  of  books  and  papers,  302,  303,  846  n., 

848. 
to  enforce  duties  towards  creditors,  482,  576,  849-861  d. 

by  levy  and  collection  of  taxes,  69  n.,  173,  229,  737  n.,  769  n.,  830  n., 
836  n.,  8i9  etseq. 
appropriate  remedy  to  enforce  rights  of  creditors  of  dissolved  municipal- 
ity, 170. 
judgment  against  county  which  has  no  private  property,  enforced  by, 

576  n. 
in  enforcing  payment  by,  plaintiff  not  restricted  to  particular  property, 

576. 
to  compel  municipality  to  pay  judgments,  New  Jersey  Act,  760  o,  n. 
judgments  not  enforceable  by  mandamus  in  New  England  States,  849  n. 
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bonds  issued  under  abrogated  statute,  judgment  creditor  not  entitled  to 

mandamus,  851  a. 
-when  creditor  must  have  judgment,  850,  853,  856,  860,  861. 
not  necessary  to  show  that  execution  has  been  issued,  850  n. 
is  in  the  nature  of  execution  of  judgment,  861. 
where  creditor  is  entitled  to  have  special  tax  levied,  852. 
rights  of  creditors  as  depending  on  legislation  at  date  of  creation  of  debt, 

854.     (See  Bonds,  Municipal  ;  Debts.) 
remedy  of  bondholder  is  by  mandamus,  not  equity,  855,  861  n.,  861  a. 
creditor  entitled  to  enforce  full  exercise  of  power  of  taxation,  857. 
distinction  between  bonds  and  warrants  as  to  enforcement  by,  862,  863. 
use  of  this  remedy  by  the  Federal  courts,  515,  769  n.,  856,  860,  861. 
demand  and  refusal  must  be  shown,  856,  861  a,  n.,  863  n.,  866. 
judgment  necessary  in  Federal  courts,  856,  800,  861. 
State  courts  cannot  interfere  with  Federal  courts,  861,  883. 
application  for  the  writ,  how  supported,  864. 

verification  on  information  and  belief  merely  not  sufficient,  866  n. 
as  to  what  relator  must  show,  853  n. 
who  may  be  a  relator  —  official  and  private  relators,  865. 
when  State  may  apply  for  writ,  865. 
when  individuals  may,  865. 
demand,  and  what  will  excuse,  866. 
formal  demand  not  always  necessary,  867. 
rule  nisi,  or  notice,  dispensed  with,  868. 
form,  direction,  and  service  of  writ,  869  et  seq, 
requisites  of  the  writ,  869. 
writ  and  information  amendable,  870  n. 

may  be  directed  to  the  corporation  or  its  officers,  861  b,  871. 
official  rather  than  personal  name  advisable,  874. 
must  be  directed  to  officers  in  their  proper  capacity,  874. 
may  be  directed  to  a  de  facto  officer,  874  n.,  892  n.     (See  Office  and 

Officf.r.) 
misdirection  and  direction  to  right  person  by  erroneous  name,  distinction, 

875. 
service  of  the  writ,  875. 
return  and  subsequent  proceedings,  876,  877. 
course  open  to  respondent  upon  service  of  alternative  writ,  877. 
alternative  writ  is  demurrable,  864  n. 

granted  ex  parte  in  first  instance,  868. 
peremptory  writ,  878-880. 
attachment  to  enforce  obedience,  881-883. 
judgment  in,  884. 
appeal  and  supersedeas,  884  n. 
particular  instances  illustrating  use  and  application  of  writ,  835-837| 

865  n. 
to  enforce  levy  of  taxes,  69  n.,  74  a,  173,  229,  737  n.,  760  a,  n.,  769  n., 

827  n.,  830  n.,  836  n.,  850,  853,  856,  860,  861,  863  n. 
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Federal  court  cauuot  acquire  jurisdiction  in  mandamus  by  way  of  removal 

from  State  court,  856  n. 
to  compel  levy  of  taxes  after  regular  time,  858. 
to  collect  street  assessments,  482,  609,  614,  831  n.,  993, 
to  compel  prosecution  of  local  improvement,  S^M  n. 
where  council  delay  or  refuse  to  order  sale  for  delinquent  taxes,  831  n. 
to  compel  issuance  of  license,  309  n.,  365  n.,  831  n.,  832  n. 
approval  of  liquor  dealer's  bond,  832  n. 
holding  of  municipal  court,  424. 

delivery  of  bonds  and  assessment  of  taxes  to  pay  interest,  550  n. 
subscription  to  railroad,  what  municipality  may  show,  551  u. 
to  enforce  payment  of  award  by  sale  of  city  bonds,  608  n. 
duty  to  issue  local  improvement  bonds  enforceable  by,  752  n.  on  p.  914, 

831  n.  . 
to  compel  levy  of  tax  on  all  taxable  property  to  pay,  850  n. 
to  compel  issue  of  railway  aid  bonds,  826,  831  u. 
as  to  right  of  ''  lowest  bidder  "  to  writ,  827  n.,  832  n. 
to  enforce  contract  entered  into  by  resolution  of  public  body,  8-30  n. 
on  division  of  town,  lies  to  compel  apportionment  of  money,  831  n. 
to  compel  issue  and  payment  of  orders  or  warrants,  849  n.  on  p.  1030. 
county  subscription  to  railroad  stock,  866  n. 
city  to  take  charge  of  and  maintain  a  bridge,  74. 
whether  proper  remedy  in  cases  of  non-repair  of  bridges  and  highways, 

728  n. 
in  respect  to  building  of  bridges,  836. 
application   to  making  of    local   improvements   and  repair  of  streets, 

836. 
to  compel  building  of  court-house  and  jail,  835. 
as  to  determination  of  site  for  comity  seat,  835. 
to  compel  city  to  run  a  ferry  as  a  toll  ferry,  837,  867. 
where  owner  has  right  to  surrender  his  estate,  power  to  compel  city  to  take 

the  land,  ^37. 
lies  to  compel  removal  of  obstructions  in  street,  836  n.,  8*^0  n. 
by  successful  bidder  for  street  railway  franchise  to  compel  acceptance  of 

bond,  706  n. 
to  compel  railway  company  to  restore  highway  to  proper  condition,  707  n., 
933  n. 
to  erect  viaducts  at  crossings,  713  n. 
to  grade  street  at  crossing,  1037  n. 
MANDATORY  AND  DISCRETIONARY  POWERS.     (See  Powers.) 
MANUFACTURING  COMPANY, 

no  implied  power  in  municipality  to  aid,  161. 
statute  authorizing  issue  of  bonds  to  aid,  void,  508. 
MAP.    (See  Plat.) 
MARKETS  (see  Ordinances), 

power  to  build,  establish,  and  regulate,  141,  358  n.,  380-389,  635. 
special  powers  in  relation  to,  construed,  386.    (See  Pkopebty.) 
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power  to  purchase  site  for,  and  abandon,  and  change,  380  n.,  382,  384, 447, 

562,  635,  650  n. 
discretionary  power  to  build  market-house  cannot  be  interfered  with,  94,949- 
canuot  be  built  in  street,  383,  660  n. 
erection  in  street  may  be  enjoined,  374  u. 
definition,  380  n. 

grants  by  municipality  creating  a  monopoly,  380,  385  n.,  386  n. 
what  are  the  requisites  of  a  municipal  market,  380  n. 
power  under  general  welfare  clause,  384. 

■whether  municipality  may  delegate  to  an  individual  the  right  to  erect,  385. 
extent  of  power  to  establish  and  regulate,  386,  985  n. 
how  far  sales  elsewhere  may  be  prohibited,  386. 
place  and  times  to  be  held  and  kept  open,  384,  386  n. 
city  caimot  abdicate  its  legislative  powers  in  i-elation  to,  385  n. 

nor  contract  to  create  a  monopoly,  385  n. 
market  stands  in  streets  may  be  prohibited,  387. 

requisites  of  complaints  for  violation  of  ordinance,  387  n. 
power  to  tax  marketinen  must  be  plainly  conferred,  388. 

regulate  is  a  police  power,  389. 
control  of  city  over  tenants,  389  n. 
inspection  ordinances,  330,  344,  390,»392. 
municipality  may  enter  into  partnership  in  relation  to,  472. 
"  market  bazaar  "  subject  to  levy  and  sale,  576  n. 
no  dower  in  land  dedicated  for  market-house  site,  594. 
•words  ''market  square"  on  plat  do  not  necessarily  show  dedicatory  intent, 

636  n. 
dedication  of  land  for,  648. 

liability  for  injury  resulting  from  unsafe  condition  of  market-house,  985. 
MARKET-CART 

in  street,  held  not  a  nuisance  per  se,  374  n.  on  p.  449. 
MARSHAL  OF  UNITED  STATES, 

collection  of  taxes  by,  861. 
MARYLAND, 

as  to  liability  of  municipal  corporations  to  garnishment,  101  n. 
construction  of  provision  restricting  power  to  create  debts,  130. 
municipal  courts  in,  427  n.  on  p.  494. 
damages  for  property  taken  to  be  assessed  by  jury,  618  n. 
rule  as  to  assessment  for  local  improvements,  752  n.  on  p.  919. 
title  to  office  may  be  tried  in  mandamus,  845. 
doctrine  as  to  right  of  taxpayer  to  equitable  relief,  918. 
MASSACHUSETTS  (see  New  England  Towns), 
statutory  provisions  respecting  towns,  28  n.,  1000  n 
quo  icarranto  against,  8. 

distinction  between  "  town  "  and  "  city,"  28  n.  on  p.  48. 
history  of  change  of  Boston  from  town  to  city,  28. 

power  of  school-district  to  maintain  action  on  contract  to  build  school 
house,  43. 
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liability  of  municipal  corporations  to  garnishment  process,  101  n. 

actions  for  breaches  of  by-laws  are  public  prosecutions,  412. 

complaint  for  violation  of  health  ordinance,  in  whose  name,  414  n. 

municipal  courts  in,  427  n.  on  p.  494. 

power  of  selectmen  to  contract,  452  n. 

limitation  on  power  of  towns  to  create  indebtedness,  460  n. 

English  statutes  of  mortmain  not  in  force  in,  562  n. 

doctrine  in,  as  to  submission  to  arbitration  of  assessments  of  benefits  and 
damages,  621  n. 

assessments  for  improvements,  rule  as  to  benefits,  625  n  ,  752  n.  on  p.  917. 

town  ways  must  be  established  in  mode  pre.scribed  by  statute,  637  n. 

abutter  owns  to  middle  of  street,  663  n.    (See  Abutter.) 

taxation  for  private  purposes     Boston  Fire,  159  n.,  746  n. 

construction  of  provision  requiring  taxation  to  be  "  reasonable  and  pro- 
portional,'' 750  n. 

statute  of  Anne  as  to  r/uo  warranto  adopted  in,  888  n. 

doctrine  as  to  right  of  taxpayer  to  equitable  relief,  920  n. 

rule  as  to  liability  for  change  of  grade  of  streets,  990  n.  on  p.  1219. 
civil  liability  for  unsafe  streets  and  highways,  1000  and  n.,  1022. 
MASTER  AND  SERVANT      (See  Respoxdr.\t  Superior.) 
MAYOR  (see  Ch.\ps.  IX  ,  X.,  Office  and  Officer), 

nature  and  antiquity  of  office,  208,  209. 

integral  part  of  an  old  English  corporation,  35,  260,  871. 

not  a  State  officer,  59. 

powers  and  duties  of,  208,  974. 

provision  made  in  charter  for  election  of,  39. 
and  his  duties  defined,  39. 

should  have  more  power  and  responsibility,  13. 

as  to  increasing  the  authority  of,  37  n.  on  p.  66. 

responsibility  of  mayor  of  English  municipalities,  13  n. 

liability  to  private  actions,  208  n. 

right  to  hold  over,  217.     (See  Office  and  Officer.) 

absence  of  mayor,  when  other  officer  shall  act,  222. 

where  aldermen  pass  unauthorized  ordinance  depriving  mayor  of  office, 
235  n.,  2-37  n.  on  p.  326. 

notice  to,  when  sufficient,  237  n.  on  p.  322. 

when  mayor's  presence  at  corporate  meeting  is  necessary,  260,  271. 
English  doctrine  not  applicable  here,  271  w 

his  presence,  when  an  integral  part  of  special  body,  253  n. 

when  a  member  of  the  council,  273. 

right  and  duty  to  preside,  270,  272.    (See  Presidixg  Officer.) 

approval  of  proceedings  of  council,  271  n. 

when  he  has  the  casting-vote,  270,  288  n. 

concurrence  in  passage  of  ordinance,  when  necessary,  273,  309,  482  n. 

signing  of  ordinances  by,  331. 

though  interested  in  street  improvement,  not  disqualified  to  preside  in 
court,  &c.,  431  n. 


1434  INDEX. 

The  references  are  to  the  sections.    Vol.  I.  §§  1-555  ;  Vol.  II.  §§  B5&-1052. 
MAYOR  —  continued. 

judicial  power  of,  427  n.,  434  n.,  437. 

jurisdiction  of  mayor's  court  under  statutes  or  special  charters,  438  n. 

extent  of  jurisdiction  territorially,  438  n. 

may  take  judicial  notice  of  ordinances,  when,  413  n. 

no  incidental  power  to  execute  appeal  bond,  208  n. 

power  to  remove  police  officer,  210  n.  on  p.  294. 

may  be  employed  by  city  as  an  attorney,  292  n. 

municipal  bonds  signed  by  ex-mayor,  294  n.,  331  n.,  509  n.  on  p.  577,  519  n 

removal  of  officer  by  mayor  not  conclusive,  255  n. 

writ  of  prohibition  against,  in  cases  of  removal,  254  n. 

contract  by,  to  lease  a  city  park,  void,  444  n. 

deed  by  mayor  joro  tern.,  581  n. 

certificate  of  election,  mandamus  in  favor  of  ineligible  person  refused,  827  n. 

mandamus  to  compel  performance  of  duty  as  presiding  officer,  831  n. 

mayor  to  sign  license,  832  n. 
remedy  to  compel  mayor  to  issue  certificates  of  indebtedness  to  individual, 

849  n.  on  p.  1030. 
power  to  bring  suit  to  test  legality  of  ordinances,  908  n. 
where  a  mayor  secretly  contracted  to  purchase  at  a  discount  city  deben- 
tures, 912  n. 
quo  warranto  to  determine  legal  right  to  office,  926  n. 
may  be  personally  indicted  for  neglect  of  duty,  933. 
liability  of  city  for  acts  and  contracts  of,  974  n. 
MEAT   (see  Markets), 

power  to  license  and  regulate  sale  of,  357  n.,  358  n.,  386,  387  n.,  390  n., 

396  n.,  757  n.,  793  n. 
exposure  of  unfit  meat  for  sale,  390  n. 
MECHANIC'S   LIEN 

against  municipal  property,  577. 
MEETINGS,  CORPORATE  (see  Council;  Majoritt;  Notice;  Quorum), 
majority  of  voters,  44  n. 
of  old  English  municipalities,  35. 

affairs  of  corporation  must  be  transacted  at  corporate  meeting,  259,  270  n. 
requisites  of  valid  corporate  meeting,  258-261. 
notice  of  corporate  meetings,  262,  285,  286. 

to  whom  and  how  given,  and  how  waived,  263,  264. 

requisites  of  notice,  264-268. 
meetings,  notice,  &c.,  expressly  regulated  by  English  Municipal  Corpo- 
rations Act,  265. 
charter  requirements  as  to  notice  must  be  followed,  263,  264.  (See  Notice.) 
as  to  proof  of  notice,  266  n. 

notice  in  respect  to  school  meetings  (in  New  York),  266  n.  on  p.  348. 
New  England  town  meetings,  28,  266. 

requisites  of  notice,  266-268. 

time  and  place  of  meeting,  267. 

acts  ratified  by  subsequent  legal  meeting,  268  n.,  478. 

when  called  by  persons  acting  under  color  of  authority,  273  n. 
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when  persons  vote  who  are  not  qualified,  273  n. 

as  to  mandamus  to  call  public  meeting  (in  Connecticut),  865  n. 

power  to  adjourn,  269. 

constitution  and  meetings  of  councils,  270-273,  872  n. 
mayor  and  his  right  to  preside,  270-272. 

approval  of  proceedings  by  mayor,  271  n.     (See  Mayor.) 

power  of  presiding  officer  to  maintain  order,  271  u. 

two  conflicting  councils,  remedy,  275. 

acts  of  de  facto  officers  valid,  276.     (See  Acts.) 

majority  where  the  body  is  indefinite,  277. 

majority  and  quorum  of  definite  body,  278-284.  (See  Majority  ;  Quorum.) 

quorum  of  definite  body  essential,  292.     (See  Quorum  ) 

concurrence  of  integral  parts,  284,  288,  839,  872. 

number  present  and  acting,  how  proved,  292  n. 

members  present  refusing  to  vote,  majority  of  quorum,  292  n. 

regular  or  stated  meetings,  285,  858. 

mode  of  proceeding  when  convened,  288-292. 

power  of  majority  to  act  when  by-law  requires  a  two-thirds  vote,  288  n. 

unfinished  business  at  end  of  session,  288. 

power  to  act  through  committee,  289.     (See  Committee.) 

power  of  council  to  reconsider  votes,  290. 

ayes  and  nays,  calling  when  requisite,  291,  450  n. 

determination  of  questions  should  be  by  formal  vote,  291  n. 

when  members  of  council  disqualified  to  act,  292. 

signature  of  chairman  to  minutes,  293  n. 

corporation  may  appoint  clerk  pro  tern.,  293. 

power  of  clerk  to  amend  record  after  approval,  297. 

adjourned  meetings,  265,  287,  298. 

special  meetings,  264  n.,  286. 

what  business  may  be  transacted  at  special  or  adjourned  meeting,  264  n., 
265  n. 

effect  of  refusal  of  one  body  to  go  into  joint  meeting,  284  n. 

mandamus  to  compel  councils  to  assemble  in  joint  meetintr,  839. 
meeting  to  be  held  to  levy  tax,  858. 
MEMBERSHIP 

in  municipal  corporation,  how  constituted,  9  n. ,  40.    (See  Xon-Resident.) 
MERCHANDISE, 

taxation  of  capital  employed  in,  784. 
MERCIL\NT, 

wholesale  and  retail,  licenses  in  each  capacity,  3-57  n. 

license  tax  graduated  according  to  average  stock,  357  n. 
MICHIGAN, 

general  municipal  incorporation  laws  of,  41  n. 

constitutional  restrictions  on  legislative  dominion  over  municipal  institu' 
tions,  45  n.  on  p.  81,  72,  73. 

Detroit  Park  case,  58  n.,  72,  73. 

constitutional  provision  as  to  municipal  officers,  58. 
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as  to  punishment  by  municipalities  of  offences  which  are  punishable  under 

State  laws,  368  n.  on  p.  440. 
municipal  courts  in,  427  n.  on  p.  494. 

"criminal  offence"  as  used  in  Constitution  construed,  436, 
doctrine  in  respect  to  contracts  to  lay  patented  pavements,  467. 
provision  that  jury  shall  determine  necessity  for  the  taking  of  private 

property,  619  n. 
assessment  for  local  improvements,  753,  761  n. 
MILK, 

municipality  may  require  license  for  sale  from  vehicles,  369  n. 
powers  with  respect  to  swill  milk,  369  n. 
may  prohibit  sale  of,  396  n. 
MINERAL   DEPOSITS 

in  public  streets,  ownership  of,  629,  633  n.,  664  n.,  687  n  ,  688 
MINNESOTA, 

as  to  liability  of  municipal  corporations  to  garnishment,  101  n. 
validity  of  municipal  subscription  to  stock  of  railroads,  153  n. 
whether  municipalities  can  prescribe  punishment  for  offences  punishable 

under  State  laws,  368  n.  on  p.  440. 
provision  as  to  trial  by  jury  not  applicable  to  eminent-domain  proceedings, 

618  n. 
assessments  for  improvements,  rule  as  to  benefits,  625  n.,  752  n.  on  p.  919. 
doctrine  as  to  right  of  taxpayer  to  equitable  relief,  920. 
rule  as  to  liability  for  change  of  grade  of  streets,  990  n.  on  p.  1225. 
MINISTERIAL   DUTIES.     (See  Powers  and  Duties.) 
MINUTES.     (See  Meetings,  Corporate;  Records  and  Documents.) 
MISDEMEANOR, 

ai'rest  for,  without  a  warrant,  210  n. 

conviction  void  when  ordinance  not  passed  in  accordance  with  the  law, 
291  n. 
MISFEASANCE.     (See  Action  and  Liability;  Negligence;  Torts.) 
MISNOMER   (see  Name), 

effect  of,  in  gi-ants  or  obligations,  179,  180. 
MISSISSIPPI, 

power  of  municipalities  to  borrow  money,  118  n. 

construction  of  constitutional  provision  in  respect  to  aid  to  railroads, 

157  n.,  542  n. 
assessments  for  improvements,  rule  as  to  benefits,  625  n.,  752  n.  on  p. 

919. 
rule  in  regard  to  mandamus  to  compel  levy  of  tax,  849  n. 
rule  as  to  liability  for  change  of  grade  of  streets,  990  n.  on  p.  1225. 
MISSOURI, 

general  municipal  incorporation  act,  41  n. 

when  cities  may  be  incorporated  by  special  act,  45  n. 

meaning  of  term  "  municipal  purpose  "  as  used  in  Constitution,  49  and  n. 

mayor  not  a  State  officer  within  meaning  of  constitutional  provision,  59. 

as  to  liability  of  municipalities  to  garnishment  process,  101  n. 
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power  of  municipalities  to  prescribe  punishment  for  offences  punishable 

under  State  laws,  368  n.  on  p.  439. 
constitutional  prohibition  of  municipal  aid  to  railroads,  157  n. 
effect  of  constitutional  provision  on  existing  power  to  aid  railroads,  542  n. 
township  railroad  aid  act  held  unconstitutional,  554  n. 
assessments  for  improvements,  rule  as  to  benefits,  625  n.,  757. 
special  constitutional  provision   respecting  right  to  lay  down  railroad 

tracks,  701  a,  n. 
assessments  for  local  improvements  in,  812. 
taxation  of  vessels  in,  787. 

doctrine  as  to  right  of  taxpayer  to  equitable  relief,  919  n. 
rule  as  to  damages  for  change  of  grade  of  streets,  990  n.  on  p.  1223. 
constitutional  provision  requiring  compensation  for  property  "  damaged," 

995  c,  n.  on  p.  1242. 

:vnsusER, 

of  dedicated  property,  remedy,  653. 
MOBS, 

authority  of  civikoflBcers  to  employ  force  for  suppression  of,  208  n. 

destruction  of  building  by,  374  n.  on  p.  448. 

liability  for  property  destroyed  by,  959.  960. 
MONOPOLIES  (see  Legislature;  Powers  and  Duties), 

king's  charter  cannot  confer  exclusive  right  of  trading,  33. 

exclusive  rights  of  trading  abolished  in  England  by  the  Act  of  1835,  323. 

are  contrary  to  Magna  Charta,  362  n.  on  p  430. 

English  statutes  and  decisions,  362  n.  on  p.  430. 

keeping  of  slaughter-house,  when  a  monopoly,  374  n.  on  p.  446. 

exclusive  privileges  in  respect  to  markets,  380,  385  n.,  386  n. 

municipality  may  make  regulations  to  prevent,  390. 

effect  of  fourteenth  amendment  on  power  of  legislature  to  grant,  103  n., 
362  n.  on  p.  431.     (See  Legislature.) 

no  implied  power  to  create,  114,  359  n.,  362,  468,  469,  695,  727. 

in  favor  of  gas  company,  691-696. 
electric  light  company,  91  n. 

water  company,  68  a,  n.  on  p.  117,  362  n.  on  p.  431,  443  n.,  691,  695  n., 
697  n. 

legislative  grants  of  exclusive  right  to  supply  gas  and  water  are  contracts, 
68  a,  n.  on  p.  117. 

exclusive  right  to  construct  railway  in  streets,  695  n.,  715-718. 

exclusive  municipal  grant  will  not  relieve  from  payment  of  license  or  tax,  789. 

mere  taxpayer  cannot  question  power  of  city  to  grant,  916  n 
MONTANA, 

constitutional  provision  as  to  property  taken  or  "damaged"  for  public 
use,  618  n. 

as  to  street  railways  and  railway  tracks,  701  a,  n. 
MORAL  OBLIGATION, 

power  of  legislature  to  enforce,  75.     (See  Legislature.) 
MORALS  AND   ORDER.     (See  Good  Ordek.J 
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MORTGAGE, 

power  to  mortgage  and  pledge  property,  579,  665.    (See  Property.) 
to  secure  railway  aid  bonds,  579. 
water-works  bonds,  579. 
MORTGAGEES  (see  Creditors), 

not  entitled  to  notice  to  build  sidewalk,  804. 
MORTMAIN, 

statutes  of,  557,  561,  562. 

not  generally  in  force  in  this  country,  562. 
MOTIVES  (see  Legislature), 

of  legislators  not  iuquirable  into  by  the  courts,  311,  312  n. 

applicability  of  doctrine  to  municipal  bodies,  311-313. 
MULLANPHY'S   WILL 

establishing  charity  in  St.  Louis  sustained,  571, 
MUNICIPAL   ASSEMBLIES.     (See  Chap.  X.  sec.  257  et  seq.) 
MUNICIPAL  BONDS.    (See  Bonds,  Municipal.) 
MUNICIPAL  BOUNDARIES.     (See  Chap.  VIII.,  Boundaries.) 
MUNICIPAL   CHARTERS.     (See  Chap.  V.,  Sec.  81;  Charter.) 
MUNICIPAL  CORPORATIONS.  (See Charter;  Corporations; County), 

design  of,  12,  20, 

membership  in,  how  constituted,  9  n.,  40.     (See  Non-Resident.) 

elective  franchise  uniform  and  universal,  9,  10  n. 
not  universal  in  England,  13  n. 

subject  to  control  of  the  legislature,  9,  45,  52-80,  186. 

defined  and  classified,  9,  18-20. 

what  included  in  term,  20,  48  n. 

what  is  the  corporation,  21,  35,  40. 

defined  in  English  Municipal  Corporations  Act,  19  n.,  36  n. 

complex  character  of,  14,  21. 

are  bodies  politic  and  corporate,  19,  47. 

how  distinguished  from  private  corporations,  22. 

distinction  between  municipal  and  quasi  corporations,  23,  25. 

publicandmunicipalcorporationsdistinguished,22.(SeeTAXiNGDiSTRlCT8.) 

when  public  and  when  private,  26,  72  n.,  74  a,  n.,  172  n. 

may  have  private  property-rights,  27,  66,  68,  68  a. 

public  and  private  rights  distinguished,  66. 

creation  of,  in  England,  32-36  and  notes, 
constitution  of,  prior  to  1835,  35. 

how  created  in  the  United  States,  legislative  sanction  essential,  21,  37,82. 

may  exist  by  prescription  in  England,  32. 
in  the  United  States,  37,  84. 

power  of  Congress  to  create  corporations,  38. 

territorial  legislatures  to  create  corporations,  38. 

incorporated  under  general  laws,  12,  16,  45. 

special  charters  creating,  39,  45. 

no  particular  form  of  words  necessary'  to  create,  42,  82. 

may  be  created  by  implication,  42,  43. 

need  not  specially  accept  charter,  unless  required,  44,  82. 
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MUXICIPAL   CORPORATIONS—  con/in uerf. 

existence  of,  canuot  be  collaterally  questioned,  43  a,  185  n.,  418. 

constitutional  provisions  as  to  creation  of,  45-51  and  notes. 

may  be  altered  or  abolished  by  legislature,  54,  63-65,  68  a,  82,  170,  185, 

187. 
necessity  for  incorporation  of,  72  n. 
evils  attending  municipal  administration,  11,  12, 
remedy  suggested,  12. 

indebtedness  of,  should  be  limited,  12.     (See  Debts.) 
executive  head  should  have  more  power  and  be  charged  with  more  respon- 
sibility, 13. 
correction  of  abuses  in,  16. 
duty  of  courts  in  regard  to,  16,  168. 
problem  of  satisfactory  municipal  rule,  17. 

powers  of .    (See  Charter;  Contracts;  County;  Ordinances;  Pow- 
ers ;  Property;  Quasi  Corporations  ;  Streets,  &c.) 
extent  of  power,  limitation  on,  89  et  seq. 
complex  powers  of,  analyzed,  17. 
powers  of,  classified,  21. 
incidental  powers  of,  89-91. 
charters,  general  and  special  powers,  81-164. 
dissolution  of,  165  et  seq. 
name,  boundaries,  and  seal,  175-192. 
officers  and  elections,  193-256. 
corporate  meetings,  257-292.     (See  Notice.) 
records  and  documents,  293-.305. 
ordinances  and  by-laws,  306-423. 
municipal  courts  and  their  jurisdiction,  424-441. 
contracts  of,  442-555. 
corporate  property,  556-582. 

power  of  eminent  domain  may  be  delegated  to,  583-625. 
rights  respecting  property  dedicated  to  public  use,  626-653  a. 
relations  to  streets  and  public  places,  654-734  c. 
power  of  taxation  aud  local  assessment,  735-822. 
mandamus  to  compel  discharge  of  duties,  823-884. 
quo  warranto  against,  888-905. 

remedies  to  prevent  and  redress  illegal  acts,  906-934  a. 
liability  on  contracts,  935-947.     (See  Actions  ;  Contracts.) 

for  torts,  948-1051  a.     (See  Actions  ;  Negligence  ) 
MUNICIPAL  CORPORATIONS  REFORM  ACTS  IN  ENGLAND, 
historical  allusion  to,  8. 
the  abuses  and  misrule  which  led  to  the  enactment  of  the  Act  of  1835, 36. 

summary  of  its  leading  provisions,  36. 

organizes  the  municipal  corporations  of  England  and  Wales  upon  a 
uniform  model,  36. 

defines  who  shall  be  citizens,  36. 
■what  the  Acts  apply  to,  19  n. 
political  rights  of  women  under,  36  n.  on  p.  63. 
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continued. 

provision  as  to  name  of  corporation,  176. 

effect  with  respect  to  corporate  meetings,  261. 

notice  under  the  Act,  265. 

exclusive  rights  of  trading  abolished  by,  323. 

subject  of  by-laws  and  their  penalties  regulated  by,  337. 

prevention  and  suppression  of  nuisances,  374  n.  on  p.  450. 

mode  of  enfording  by-laws,  408. 

provide  for  establishment  of  borough  courts,  426. 

regulate  subject  of  charitable  trusts  in  England,  567. 

impose  certain  restraints  in  respect  to  real  property,  575  n. 

powers  conferred  in  respect  to  corporate  funds  and  property  are  public 
trusts,  910. 
MUNICIPAL    COURTS    (see    Conviction;    Criminal    Offences;    In- 
dictment; Jury;  Offences), 

in  England  and  at  common  law,  424. 

limited  nature  of  powers  of,  425. 

limited  powers  of,  observations  of  Campbell,  J.,  440 n 

treated  as  the  tribunals  of  the  corporation,  424. 

under  English  Municipal  Corporatious  Act,  426. 

American  corporation  courts,  38,  426  a,  427. 

competent  for  legislature  to  establish  and  to  abolish,  427. 

constitutional  provisions  touching  powers  and  jurisdiction  of,  427,  428. 

constitutional  limitations  on  jurisdiction  and  powers,  430,  433. 

distinction    between   corporation   courts   and  general  courts  of  record, 
431. 

term  "  inferior  court  "  defined,  427  n. 

jurisdiction  in  cases  to  enforce  penalties  for  violation  of  ordinances,  410, 
411. 

will  take  judicial  notice  of  ordinances,  413,  422  n. 

how  and  in  what  name  violations  of  ordinances  to  be  prosecuted,  429. 

citizens  competent  judges,  jurors,  and  witnesses,  431. 

criminal  jurisdiction  of,  368,  428,  434-439. 

police  magistrate  may  issue  process  against  body  of  an  offender,  427  n. 

jurisdiction  under  statutes  or  special  charters,  438  n. 

extent  of  jurisdiction  territorially,  430  n.,  438  n. 

civil  jurisdiction  of,  441. 

summary  proceedings,  when  valid,  432-439. 

review  of  proceedings,  and  mode,  440,  926. 

what  record  of  conviction  should  show,  441  n. 

appeal  from,  does  not  exist  unless  plainly  given,  440  n. 

acts  of  officers  de  facto  valid,  892  n. 

illegal  fines  imposed  by,  may  be  recovered  back,  940. 
MUNICIPAL  ELECTIONS  AND  OFFICERS  (see  Elections;   Office 
AND  Officer), 

subject  treated,  chap.  ix.  sec.  193. 
MUNICIPAL  INDEBTEDNESS.    (See  Debts.) 
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MUXICIPAL  IXSTITUTIOXS. 
historical  view,  1. 

in  Greece,  2;  Rome,  3,  3  a;  Italy,  5;  France,   6,  10;  Spain,  7;  Russia, 
7  a;  England,  8;  America,  8  aS  d,  9, 45  n. ;  evils  of  municipal  rule,  11, 
12;  suggestions  for  reform,  12. 
value  of  the  American  system,  10,  17. 
MUNICIPAL  MEETINGS.     (See  Meetings.) 
MUNICIPIA, 

in  ancient  Rome,  3. 

NAME    (see  Chap.  VIII.  on  Corpor.^te  Name,  &c.,  175), 
corporate  name  may  be  changed,  85,  171,  172  n.,  176,  178. 
but  municipality  cannot  change  its  charter  name,  175. 
may  have  more  than  one,  when,  175. 
omission  from  charter  or  act,  when  not  defective,  42. 
essential,  175. 
how  given  or  acquired,  175. 
under  English  Municipal  Corporations  Act,  176. 
prescribed  by  charter,  177. 
by  reputation,  178,  870. 
municipality  cannot  extinguish  its  debts  by  changing  its  name,  170  n.  on 

p.  252. 
change  of  identity  not  necessarily  involved  in  change  of  name,  171, 172  n., 

176  n.,  178  n. 
in  what  name  to  sue  and  be  sued,  176,  181,  237  n.,  822  n.,  871,  884. 

to  enforce  ordinances,  414  n.,  416,  429. 
grants  of  property  not  affected  by  change  of,  172  n.,  560  n. 
effect  of  misnomer  in  grants,  &c.,  179,  572  n.,  580  n. 
grants  to  and  by  corporation  in  the  corporate  name,  560,  581. 
mandamus,  in  what  name  to  be  directed,  870-874,  884  n. 
suits  by  officers,  in  what  name,  237  n.,  822  n. 

to  prevent  illegal  corporate  acts,  in  whose  came,  909  et  seq. 
NATURAL  STREAMS 

and  surface  water,  distinction,  1038. 
NAVIGATION.     (See  Public  Landing;  "Wharves.) 
NEBRASKA, 

constitutional  prohibition  of  special  acts  conferring  corporate  powers  con- 
strued, 46  n. 
doctrine  as  to  implied  power  of  municipalities  to  borrow  money,  118  n.,  119  n. 
power  of  county  commissioners  to  le\-y  a  "  sinking-fund  tax,"  136  a,  n. 
validity  of  municipal  subscriptions  to  stock  of  railroads,  153  n. 
municipality   can  prescribe   punishment   for   offence    punishable  under 

State  law,  368  n.  on  p.  440. 
prosecutions  under  ordinances,  in  whose  name.  429  n. 
construction  of  constitutional  provision  limiting  municipal  indebtedness, 

529  a,  n.  on  p.  610. 
special  constitutional  provision  respecting  street  railroads,  701  a,  n. 
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occupation  tax  upon  liquor  dealers,  in  addition  to  license,  750  n. 
assessment  for  local  improvements,  752  n.  on  p.  920,  758  n. 
rule  as  to  liability  for  change  of  grade  of  streets,  990  n.  on  p.  1222. 
constitutional  provision  requiring  compensation  f(Jr  property  "  damaged," 
995  c,  n.  on  p.  1243. 
NEGLIGENCE   (see  Actions;  Bridges;  Sewers;  Streets;  Torts), 

basis  of  implied  or  common-law  municipal  liability,  980-983.   (See  City 

Corporation;  Common  Law.) 
implied  liability  for  negligence  of  officers,  66  n.,  961  et  seq.,  988. 
as  to  liability  of  officers  to  corporation  for  negligence,  236. 
liability  of  city  for  negligence  of  contractor  in  making  public  improve- 
ment, 237  n.  on  p.  324. 
not  liable  for  negligence  of  steam-boiler  inspector,  968  n. 
rule  as  to  negligence  of  co-servants  not  applicable  to  municipal  officers, 

974  n.,  980  n.,  1024  n. 
liability  as  property  owner,  985-986. 

as  owner  of  gas-works,  954,  979  n.,  983  n.,  986  n. 
as  owner  of  water-works,  954,  974  n. ,  984. 
city  not  liable  for  injuries  caused  by  the  fall  of  an  insecure  wall  upon 

private  property,  950  n. 
injury  by  reason  of  slippery  sidewalks,  contributory  negligence,  1006. 
onus  to  give  affirmative  evidence  of  negligence  is  on  plaintiff,  1011  n. 
ground  of  liability  for  injuries  by  reason  of  falling  substances,  1013. 
for  defects  in  streets  1015,  1019,  1020. 
plaintiff  must  be  free  from  contributory  negligence,  1020. 
doctrine  as  to  notice  and  contributory  negligence  summarized,  1028. 
of  abutting  owner  in  respect  to  street,  liability,  1032. 
ground  of  liability  for  defective  sewers,  1039  n.,  1046,  1048-1051. 
NEGOTIABLE  PAPER   (see    Bonds,  Municipal;  Borrowing  Monet, 
Contracts;  Orders  or  Warrants;  Railroads;  Mandamus), 
power  of  municipal  corporations  to  issue,  12,  117-129,  153,  484-507  a. 
quasi  corporations  have  no  implied  power  to  issue,  123. 
NEVADA, 

municipal  courts  in,  427  n.  on  p.  494. 
NEW  ENGLAND  TOWNS, 
historical  view  of,  9. 
their  number  and  freedom,  9. 
peculiar  and  distinctive  character,  28,  270. 
distinction  between  "town  "  and  "  city,"  28  n. 
summary  of  leading  statutory  provisions  in  Massachusetts,  28 n. 
origin  of  cities  in  Massachusetts,  28. 
how  general  affairs  administered,  28  and  n. 
corporate  right  to  representation  in  legislature,  28  n.  on  p.  47. 
difference  between  New  England  towns  and  English  municipal  corpora- 
tions, 29. 
limited  powers  of,  30. 
for  what  purposes  money  may  be  raised  and  taxes  levied,  30. 
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cannot  give  away  money  raised  by  taxation,  30  n. 

powers  and  duties  of  selectmen,  30  n.,  148  n. 

powers  of  selectmen  in  respect  to  contracts,  283  n.,  452,  455. 

no  implied  promise  to  indemnify  selectmen  for  damages   compulsorily 
paid  by  them,  30  n.  on  p.  54. 

can  erect  town  haU,  but  not  place  of  amusement,  30. 

annexation  of  town  to  city,  185  n. 

town  meetings  in  New  England,  28,  266.     (See  Meetings.) 
notice  and  adjournment  of,  266-269.     (See  Notice.) 

requisites  of  notice  and  mode  of  giving,  and  proof  of,  266-268. 

recording  notice  of  meeting,  266  n. 

majority  present  may  act  and  bind  all,  277.     (See  Majority.) 

amendment  of  record  of  meeting,  294,  295. 

mode  of  enforcing  judgments  against,  576,  849  n.,  850  n.,  962  n. 

power  with  respect  to  highways,  681  n. 

as  to  right  to  remove  soil  from  one  highway  for  use  ou  another,  687-689. 

when  liable  for  neglect  of  public  duty,  961  et  seq. 

limited  liability  for  torts,  961,  962,  979,  996  et  seq. 

statutory  and  implied  liability  for  torts,  964. 

liability  for  defective  town-house,  964  n. 

of   towns    and  cities   for   defective  highways,   1000   et   seq.      (See 
Streets.) 
NEW   HAMPSHIRE  (see  New  Englaxd  Towns), 

as  to  liability  of  municipal  corporations  to  garnishment,  101  n. 

rule  as  to  liability  for  unsafe  highways  and  streets,  1000  and  n. 
NEW  JERSEY, 

constitutional  prohibition  of  special  acts  conferring  corporate  power  con- 
strued, 46  n.  on  p.  82. 

liability  of  municipal  corporations  to  garnishment,  101  n. 

doctrine  as  to  power  of  municipalities  to  borrow  money,  122  n. 

to  whom  revenue  must  be  paid  on  dissolution  of  corporation,  174  n. 

municipal  courts  in,  427  n.  on  p.  493. 

special  constitutional  provision   respecting  street  railways  and  railway 
tracks,  701  a,  n. 

assessments  for  local  improvements,  752  n.  on  pp.  914,  918,  760  a,  761  n. 
on  p.  937. 

change  of  judicial  decision  and  its  effect,  760  a. 

amendment  to  mandamus  act,  760  a,  n. 

Insolvent  Municipalities  Relief  Acts,  760  a,  n. 

rule  as  to  mandamus  in  aid  of  creditors,  849  n. 

statute  of  Anne  as  to  quo  warranto  adopted  in,  888  n. 

rule  as  to  damages  for  change  of  grade  of  streets,  990  n.  on  p.  1222. 
NEW   ORLEANS, 

annexation  of  territory  to  city  of,  63. 

rights  and  powers  in  respect  to  wharves,  103  n.  on  p.  165. 

McDonough's  devise  for  education  of  poor,  valid,  569. 

use  of  batture  by  railway  company  without  compensation  to  abutters,  701  n- 
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charter  provision  "  to  regulate  streets  "  construed,  718. 
NEW  YORK, 

organization  and  powers  of  towns  in,  41  n. 

construction  of  constitutional  provision  requiring  object  of  legislative  act 

to  be  expressed  in  title,  51  n. 
Arcade  Underground  Railway  case,  51  n.,  701  c. 
Broadway  Surface  Railway  case,  53  u.,  68  a. 
constitutional  restriction  on  power  of  legislature  over  municipal  corpora. 

tions,  58  a. 
construction  of  constitutional  provision  limiting  indebtedness,  136  b. 
validity  of  municipal  subscriptions  to  stock  of  railroads,  153  n. 
construction  of  constitutional  provision  in  respect  to  aid  to  railroads, 

157  n. 
legislative  power  to  create  inferior  courts  and  define  jurisdiction,  427  n. 
lien  of  contractors  for  erection  of  public  buildings,  577  n. 
damages  to  be  assessed  by  jury,  construction  of  provision,  618  n.,  620. 
result  of  cases  as  to  rights  of  abutter  and  of  the  public  in  streets,  656  b. 

(See  Abuttek.) 
elements  essential  to  right  of  railway  company  to  occupy  streets,  663  n. 

on  p.  792. 
constitutional  limitation  on  legislative  power  over  streets  and  their  uses, 

701  a-701  c. 
effect  of  constitutional  amendment  concerning  power  of  legislature  ovev 

old  charters,  701  b,  n.  on  p.  840. 
Elevated  Railway  cases,  701  b,  n. 
underground  street  railways,  701  b,  n. 

use  of  street  or  highway  for  steam  railroad  is  an  additional  burden,  703  n, 
legislation  in  respect  to  elevated  railways  in  streets,  723  a-723  d. 
construction  of  Rapid  Transit  Act,  723  a,  n.,  995  c,  n.  on  p.  1241. 
taxation  and  assessment  for  local  improvements,  752  n.,  754. 
statute  of  Anne  as  to  quo  warranto  adopted  in,  888  n. 
doctrine  as  to  equitable  relief  at  instance  of  taxpayer,  920. 

liability  for  defective  streets,  1022. 
rule  as  to  liability  for  change  of  grade  of  streets,  990  n.  on  p.  1220. 
NEW  YORK   CITY, 

frauds  in  government  of,  12  n.,  913. 

financial  and  general  condition  in  1888,  17  n. 

Arcade  Underground  Railway  case,  51  n.,  701  c. 

rights  to  real  estate  acquired  under  its  ancient  charters,  68. 

and  powers  in  respect  to  wharves,  103  n.  on  p.  165. 
departments  of  city  government  cannot  be  sued,  935  n. 
liability  with  respect  to  departments  of  city  government,  974  n. 
liable  for  negligence  of  employees  of  bridge  trustees,  974  n. 
liability  as  owner  of  Croton  water-works,  974  n.,  984. 
made  liable  by  statute  for  change  of  grade  of  streets,  990  n.  on  p.  1220. 
NICHOLSON  PAVEMENT  (see  Lowest  Biddkr;  Patented  Pavement), 
power  to  contract  for,  467,  468,  752  n.  on  p.  918. 
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NIGHT-WALKING, 

ordinance  prohibiting,  is  proper  police  regulation,  393  n. 
NOISE, 

anusual  noises,  when  nuisances,  374  n.  on  p.  448. 

whether  an  element  of  damage  entitling  abutter  to  compensation,  723  d,  n. 
NON-FEASANCE.     (See  Torts.) 
NON-RESIDENT  (see  Residence;  Voter  and  Voting), 

whether  eligible  to  corporate  office,  195. 

ordinances  in  respect  to  stray  animals  owned  by,  329,  348  n.,  351  n. 

whether  non-residents  bound  by  ordinances,  324  n.,  348  n.,  354,  355. 

question  whether  party  resides  within  limits  embraced  by  ordinance  is 
one  of  fact,  355  n. 

taxation  of,  where  law  authorizes  tax  upon  residents  only,  317  n. 

cannot  be  taxed  for  using  sti-eets,  682  n.,  792  n. 

discriminating  taxes  against,  void,  743,  744,  750  n.,  792. 

holder  of  city  certificates  not  a  holder  of  property  within  its  limits,  786  n. 

liable  to  taxation  the  same  as  residents,  when,  791. 

right  of  action  against  city  for  illegal  seizure  of  property,  971  n. 
NON-USER  (see  User), 

abandonment  of  street  will  not  be  presumed  from,  666  n.  on  p.  796. 

charter  cannot  be  forfeited  for,  in  collateral  proceeding,  896  n. 
NORTH  CAROLINA, 

organization  of  towns  in,  41  n. 

municipal  courts  in,  427  n.  on  p.  494. 

cannot  exercise  summary  jurisdiction  in  respect  to  criminal  offences, 
434. 
NORTH  DAKOTA, 

constitutional  provision  as  to  property  taken  or  "  damaged"  for  public 
use,  618  n. 

special  constitutional  provision  respecting  street  railways,  701  a,  n. 
NOTES  (see  Scrip), 

corporate  seal  affixed  to  note  makes  it  a  specialty,  192  n. 

notes  to  circulate  as  money,  127,  447  n.,  448,  461,  487  n. 
NOTICE, 

of  election,  when  requisite,  197.     (See  Elections.) 
mandamus  to  compel  officer  to  g^ve,  839. 

notice  to  officer  of  his  amotion,  235  n.  on  p.  319. 

corporation  through  its  officers,  237  n.  on  p.  322. 
officer  of  proceedings  to  amove,  249-254. 

notice  of  corporate  meetings,  262-268.     (See  Meetings,  Corporate.) 
New  England  town  meetings,  266-268. 

to  whom  to  be  given,  how  given,  and  how  waived,  263,  264. 

charter  requirements  as  to  notice  must  be  strictly  followed,  263,  264. 

in  respect  to  school  meetings  (in  New  York),  266  n  on  p  .348. 

time,  place,  and  object  of  meeting  to  be  stated  in,  267,  268. 

charter  usually  provides  for  notice  of  meetings,  270. 

of  meetings,  how  given  when  requisite,  285,  286. 

requirement  to  give  notice  of  annual  meeting  is  directory,  900  n. 
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under  English  Municipal  Corporations  Act,  265, 

to  appear  before  committee,  289  n. 

council  bound  by  notice  to  previous  council,  288  n. 

to  corporator  or  member,  effect,  305  n. 

to  owner  of  animals  running  at  large,  348-350, 

penalty  cannot  be  imposed  without,  414  n, 

of  ordinances,  356,  416,  606,  803. 

sufficiency  of  notice  to  accused,  414  n. 

ordinance  void  for  want  of  proper  notice  to  persons  interested,  419  n. 

of  non-payment  of  warrant,  not  necessary  before  action  commenced,  501. 

lis  pendens  not  applicable  to  municipal  bond  cases,  514, 

municipal  bonds,  effect  of  failure  to  give  notice  of  election.  525. 

by  publication  of  theft  of  bonds,  rights  of  bona  fide  holder,  555. 

of  proceedings  to  take  property  for  public  use,  606. 

of  proceedings  to  open  streets,  &c.,  606,  931  n. 

local  improvements  and  assessments,  notice  of  proceedings,  266  n.  on  p. 
348,  606  n.,  802  a-804. 

if  proper  notice  is  not  given  certiorari  lies,  804,  926  n.,  927  n. 
what  notice  is  sufficient,  804. 

to  remove  unsafe  sidewalk,  failure  of  abutter  to  comply,  804  n. 

notice  dispensed  with  in  application  for  mandamus.,  868. 

to  bind  official  successor,  notice  of  mandamus  proceedings  essential,  884. 

notice  of  defect  causing  injury,  what  allegation  sufficient,  980  n. 

when  notice  essential  to  corporate  liability,  113  n.,  1017  n.,  1020,  1024- 
1026,  1034. 
NOVATION, 

unpaid  warrant  not  novation  of  original  debt,  501  n. 
NOXIOUS   TRADES.     (See  Trades.) 
NUISANCES   (see  Health;  Ordinances;  Police  Powers;  Streets), 

power  to  prevent  and  abate,  95,  141,  314,  374-378,  396  n. 

how  power  must  be  exercised,  95. 

construction  of  this  power,  142,  374-378. 

extent  of  municipal  power  with  respect  to,  379. 

mode  of  abatement,  91  n.,  378.    (See  Equity;  Indictment. 

power  of  legislatuie  to  authorize  city  to  acquire  lands  to  be  raised  and 
drained  to  abate  nuisance,  589,  598. 

power  of  municipality  to  exercise   authority  beyond   corporate   limits, 
184  n.,  358  n.,  374  n.  on  p   448,    (See  Boundaries.) 

power  to  abate  is  a  portion  of  police  authority,  374  n. 

legislature  may  invest  municipality  with  power  to  abate  summarily,  374  n. 

power  to  abate  must  be  reasonably  exercised,  378  n. 

liability  of  city  for  failure  to  exercise  the  power,  378  n. 

general  power  over,  375. 

powers  under  English  Municipal  Corporations  Act,  374  n.  on  p.  450. 

what  are  nuisances  ?  374,  660. 

are  of  two  kinds  —  public  and  private,  374  n. 

meauing  of  the  word,  374  n. 
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what  are  and  what  are  not  nuisances  per  se,  enumeration,  374  n.,  660  n. 

corporation  has  no  right  to  license  or  maintain,  374  n.  on  p.  448,  378  n. 

suppression  of  houses  of  ill-fame,  376.     (See  Bawdy  Houses.) 

upon  rivers  within  city  limits,  377. 

power  to  demolish  buildings,  378.     (See  Fike.) 

ordinance  declaring  animals  running  at  large  to  be,  329.    (See  Aximals.) 

charter  provision  that  sales  of  liquor  might  be  declared  a  nuisance,  36o  n. 

market-houses  on  public  streets  are,  383. 

wooden  awning  may  be  a  nuisance  which  city  should  remove,  1013.     (See 

AWXINGS.) 

blasting  of  rocks  in  vicinity  of  another's  dwelling-house  is  a  nuisance, 

1030  n. 
in  streets,  and  remedy,  639  n.,  657-661,  6S0,  730-734  b,  1032-1034. 

private  and  public  damage  from,  730  n. 
liability  of  author  of  nuisance,  109  n.,  660,  1032-1037. 
steam  engine  in  street  not  neces.sarily  a  nuisance,  684,  730  n. 
where  sewer  becomes  a  nuisance,  375  n.,  660  n.  on  p.  786,  1046  n.,  1047. 
legislature  may  legalize  obstructions  in  streets,  657. 
what  adjoining  owner  must  show  to  maintain  action  for  damages,  660  n. 

on  p.  786. 
where  use  of  gutters  by  individuals  results  in  a  nuisance,  681. 
xmauthorized  use  of  street  by  railway  company,  708.     (See  Rallroads.) 
railway  in  street  may  become  a  nuisance,  713,  730  n. 
obstruction  of  streets  by  railway  cars,  713. 
private  structures  erected  on  public  squares  are  indictable  nuisances,  645, 

669. 
county  not  liable  where  jail  becomes  a  nuisance,  23  n.,  963  n. 
extension  of  street  so  as  to  bring  existing  nuisance  within  its  limits, 

966  n.,  985  n. 
indictment  will  lie  for  public  nuisance,  374  n.  on  p.  447,  378,  659,  660. 

(See  Indictment.) 
person  accused  of  maintaining,  entitled  to  jury  trial,  433  n.  (See  Jury.) 
when  equity  will  interfere,  374  n.  on  p.  ioO,  375  n.,  378  n.,  379,  405  n.  on 

p.  473.   (See  Equity;  In.iuxction.) 
indictment  of  corporation  and  officers,  932,  933.     (See  Indictment.) 
city  not  liable  for  failure  to  abate,  951. 

liable  for  authorizing  a  nuisance  in  street  in  violation  of  statute,  9.'53  n. 
liability  of  city  where  it  becomes  necessary  to  create  a  nuisance,  955  n. 
as  to  corporate  liability  for  maintaining  public  nuisance,  985  a. 
wrongful  acts  of  abutters  and  others  creating  nuisance  in  street,  liability, 

1032. 
NUNC    PRO   TUXC   ENTRY, 

when  it  may  be  made  in  corporate  records,  291,  297  n. 


OATH  AND  BOND  OF  OFFICE   (see  Bonds,  Officiai.), 
power  to  require  oath  and  bond,  214. 
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OATH    AND    BOND    OF   OFFICE  — continued. 
when  necessary  for  the  officer's  protection,  215. 
official  bonds,  when  vaHd,  216. 

mandamus  to  compel  council  or  proper  officer  to  act,  214  n.,  840  n. 
failure  to  take  oath  and  give  bond  by  time  prescribed,  214. 
when  oath  a  condition  precedent,  215. 
OBLIGATION    OF    CONTRACT.     (See    Constitutional    Provisions; 

Contracts;  Legislature;  Repeal.) 
OBSCENE   LANGUAGE, 

corporation  court  may  punish  person  for  using,  435  n. 
OBSTRUCTIONS    (see  Nuisances), 
to  navigation,  377. 

to  streets,  6.57  et  seq.,  713,  730.     (See  Indictment;  Streets.) 
remedy  of  city  for,  659,  662. 

abutter,  661  (See  Abutter.) 
OCCUPATIONS   (see  Licenses;  Taxation), 

power  to  license,  regulate,  and  tax,  357-362,  366  n.,  746  n.,  764,  768,  785, 

791-793. 
offensive  trades  and  occupations,  374  n.,  405  n.  on  p.  473. 
OFFAL, 

license  to  remove,  369. 
OFFENCES   (see  Convictions;  Criminal   Offences;  Jury;  Municipal 
Courts), 

power  to  enact  ordinances  relating  to  public  offences,  366-368,  432. 
summary  proceedings  to  enforce,  432-439. 
summary  convictions  for  petty  offences,  411  n.,  432  n. 
distinction  between  offences  essentially  criminal  and  petty  offences,  439. 
rescue  of  municipal  offenders,  403. 
single  offence  cannot  be  multiplied  into  many,  342,  348. 
continuing  offence,  343  n. 
actions  for  penalties,  offence  must  be  specified  with  reasonable  certainty, 

413  n. 
conviction  must  be  for  same  offence  for  which  defendant  is  prosecuted, 

415  n. 
same  act  cannot  be  punished  by  State  and  by  municipality,  366-368, 
432  n.,  434-438. 
OFFER  OF  REWARDS   (see  Reward  for  Offenders), 
when  valid  and  binding  on  municipalities,  139. 
may  be  revoked,  139  n. 
OFFICE  AND  OFFICER  (see  Chap.  TX.  on  Municipal  Elections  and 
Officers  ;  Amotion  and  Disfranchisement), 
extent  of  legislative  authority  over  municipal  offices  and  officers,  45  n., 

58,  58a,  60  n.,  197  n.,  229.     (See  Park  Commissioners.) 
di.itinction  between  State  officers  and  municipal  officers,  58,  59. 
police  officers  are  State  officers  and  not  municipal,  58,  60,  210.     (See 

Police  Officers.) 
mayor,  antiquity  and  nature  of  office  of,  208,  209.     (See  Mayor  ) 
water  and  sewer  commissioners  are  municipal  officers,  58. 
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water  committee  held  to  be  agents,  not  officers,  59  n.     (See  Committee.) 

councilmen  are  "  civil  officers,"  59  n. 

official  character  of  city  recorder,  427  n. 

power  to  create  offices  and  appoint  officers,  206,  207. 

mode  of  election  and  appointment  of  municipal  officers,  58,  212.     (See 

Elections.) 
presumption  of  regularity,  213. 
are  the  agents  of  the  corporate  body,  166,  531. 
failure  to  elect  officers  will  not  dissolve  the  corporation,  166. 
effect  of  division  of  county  on  terms  of  office  of  officials,  189  n. 
whether  non-residents  can  be  elected  to  office,  195.    (See  Nox-Residext.) 
inaccurate  designation  of  name  of  the  office  voted  for,  198. 
legislative  prohibition  against  creating  new  offices  does  not  apply  to  ordi- 
nary servants,  207  n. 
power  of  municipality  over  its  own  officers,  212. 
when  appointment  not  revocable,  214  n. 
prospective  appointment  to  public  office,  214  n. 
re-election  of  expelled  member  of  council,  248. 
corporation  may  appoint  clerk  pro  tern.,  293. 
duties,  powers,  and  rights  of  one  officer  cannot  be  conferred  upon  another, 

233  n. 
where  authority  is  to  be  exercised  by  two  officers  both  should  act,  283  u. 

on  p.  361. 
application  of  majority  principle  to  public  officers,  283.     (See  Majority.) 
quo  tcarranto,  to  test  title  to  office,  198  n.,  202,  275  u.,  302  n.,  845,  846, 

892.     (See  Quo  Warranto.) 

whether  mandamus  appropriate,  842-847,  892. 
no  jurisdiction  in  equity  to  determine  title  to  office,  275  n.,  844.     (See 

Equity.  ) 
certificate  of  election  or  commission 7>nma/acie  evidence  of  title,  204a.,  892. 
governor  will  not  be  restrained  from  granting  commission,  890  n. 
delegation  of  power  by  municipal  council  to,  96, 
whether  subject  to  garnishment  process,  101. 
official  discretion  not  subject  to  judicial  control,  832  et  seq. 
previous  unauthorized  act  will  not  estop  officer  from  acting  in  his  public 

capacity,  972  n. 
presiding  officer  of  council,  270.     (See  Council;  Presiding  Officer.) 
oath  and  official  bond  and  sureties,  214-216. 
duration  of  official  term,  217. 

right  to  hold  over,  217-221,  229  n.,  838, 839,  874  n,    (See  Holding  Over.) 
vacancies  in  offices,  222.     (See  Vacancy  in  Office.) 
refusal  to  serve  in  office,  223. 
resignation  of  municipal  offices.  224. 

after  issue  of  writ  of  mandamun,  861  a-861  d. 
acceptance  of  incompatible  office,  225-227,  427  n.  on  p.  494. 
vacation  by  abandonment,  195  n.  on  p.  278,  228, 
compensation,  power  of  corporation  to  &s.  and  change,  229-232. 
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power  of  council  to  compensate  committee  for  customary  services,  59  n. 

cannot  be  reached  by  garnishment  process,  101. 

officer  cannot  claim  reward  for  doing  what  it  is  his  duty  to  do,  139, 

234  n. 
mode  of  compensation  of  police  officers,  210  n. 
acceptance  of  amount  fixed  as  salary  of  municipal  officer,  230  n. 
legislature  may  authorize  reduction  during  officer's  term,  231  n. 
power  to  change  does  not  include  power  to  abolish,  231  n.,  317  n. 
additional  or  extra  compensation,  233,  234,  466  n.,  477,  575  n. 
when  officer  cannot  recover  for  expenses,  233  n. 
where  officer  is  improperly  removed,  230  n.,  235. 
what  is  necessary  to  give  right  to  salary,  235  n. 
liability  of  intruder  to  officer  de  jure,  235  n. 
duties  of  officer  may  be  increased  though  salary  remains  unchanged, 

233,  234. 
when  salary  is  fixed  by  ordinance  it  cannot  be  changed  by  a  com- 
mittee, 233  n. 
right  of  set-off  denied  to  municipal  officer,  235  n.  on  p.  319. 
mandamus  to  compel  payment  of  salary,  831. 
unauthorized  compensation  to  officers  enjoined  in  equity,  910  n. 
bond  to  an  officer  to  secure,  910  n. 

right  of  discharged  employee  of  fire  department  to  sue  city  for  salary 
accruing  thereafter,  976  n. 
when  city  or  town  may  indemnify  its  officers,  147,  148,  447  n. 
acts  of  de  facto  officers  valid,  189  n.,  197  n.,  215,  221  n.,  230,  256  n.,  276, 

417,  763  n.,  874  n  ,  892  n.,  970  n.     (See  Acts.) 
there  cannot  be  a  de  facto  officer  unless  there  be  a  de  jure  office,  276, 

531  n.,  892  n. 
bribery  of  officer,  conflict  between  general  law  and  charter  provision,  87  n. 
when  duty  rests  upon  corporation  and  when  upon  officer,  99,  980  n. 
notice  to  officers,  when  corporation  bound,  237  n.  on  p.  322.    (See  Notice.) 
right  of  clerk  to  amend  record,  294-297. 
power  to  make  contracts  for  the  corporation,  445,  447,  450. 
contracts  with,  444,  458. 

liability  of  corporation  upon  unauthorized  contracts  of,  935. 
conveyance  of  real  property  hy,  581  n. 
liability  of  the  corporation  to  the  officer,  235,  831. 
liability  of  the  officer  to  the  corporation  and  to  others,  236,  237. 
personal  liability  of  public  officers,  208  n.,  235  n.,  237  n.,  255  n.,  305  n., 

313,  447  n.,  452-455,  859,  910  n.,  974  n. 
tax  collector's  liability,  237  n.  on  p.  324.    (See  Treasurer.) 
power  of  public  officers  to  sue,  237  n. 

cases  relating  to  the  liability  of  public  officers  cited,  237  n.,  859. 
officers  cannot  be  impleaded  as  individuals,  237  n.  on  p.  321. 
proof  of  official  character,  237  n.  on  p.  321. 

acts  and  declarations  of  officers  as  evidence,  237  n   on  p.  321,  305  n. 
(See  Evidence.) 
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not  personally  liable  for  adoption  of  ordinances,  235  n.,  237  n.  on  p.  326,  313. 
in  actions  against,  original  records  or  authenticated  copies  competent 

evidence,  304. 
liability  for  moneys  received,  237  n.  on  p.  322.     (See  Assumpsit.) 
on  contracts,  237  n.  on  p.  323. 
for  acts  of  his  subordinates,  237  n.  on  p.  324. 
for  acts  judicial  in  their  nature,  237  n.  on  p.  324,  255  n. 
for  torts,  237  n.  on  p.  325.     (See  Torts.) 
torts  of  officers,  when  binding  on  corporation,  961  et  seq.,  974-983.     (See 

Torts.) 
corporation  may  be  exempted  from  prospective  liability  for  non-feasance 

of  officers,  61  n. 
power  of  mayor  to  bring  suit  to  restrain  officers  from  doing  acts  in  viola- 
tion of  law,  908  n. 
liability  of  corporation  for  omissions  of  officers,  935  n. 
certiorari  to  review  proceedings  of  council  in  appointing  and  removing, 

926  n.,  927  n. 
power  of  corporation  to  amove,   238-256.     (See    Amotion   and    Dis- 

franchise.mkxt.) 
indictment  of,  237  n.  on  p.  322,  479  n.,  931-934.     (See  Ixdictmext.) 
mandamus  to  municipal  officers,  824  et  seq.     (See  Mandamus.) 
judgment  in  mandamus,  when  binding  on  official  successor,  884. 
usurpations  of  municipal  offices,  remedy,  888  et  seq. 
OFFICIAL  BOND.    (See  Bonds,  Official;  Oath  and  Bond  of  Office.) 
OHIO, 

general  municipal  incorporation  act  of,  41  n. 

constitutional  provision  respecting  incorporation  by  general  laws,  45  n. 

on  p.  80. 
constitutional  prohibition  of  special   acts  conferring  corporate  powers 

construed,  46. 
liability  of  municipal  corporations  to  garnishment,  101  n. 
doctrine  as  to  implied  power  to  borrow  money,  118. 
constitutional  provision  in  respect  to  municipal  aid  to  railroads  construed, 

157  n.,  542  n. 
provision  that  compensation  for  property  taken  shall  be  assessed  by  a 

jury,  618  n. 
rule  as  to  liability  for  change  of  grade  of  streets,  723  n.,  990  n.  on  p.  1226. 
provision  requiring  uniformity  of  taxation,  construed,  748. 
doctrine  as  to  assessment  for  local  improvements,  752  n.  on  p.  920. 
statute  of  Anne  as  to  quo  warranto  adopted  in,  888  n. 
OIL   FACTORY, 

whether  or  not  a  nuisance,  374  n.  on  p.  449. 
OLEOMARGARINE, 

prohibition  of  manufacture  and  sale  under  police  power,  141  n. 
OMNIBUSES   (see  Vehiclfs), 

regulation  of,  &c  ,  .324,  359,  362  n.,  393. 
OPENING    STREETS.     (See  Eminent  Domain;   Local  Improvemknts: 
Streets  ;  Taxation  and  Local  Assessments.) 
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ORDERS    OR     WARRANTS    (see    Bonds,    Municipal;     Contracts; 

Mandamus), 
power  to  issue  warrants  on  treasury,  119  n. 
county  seal  held  to  be  essential  to  validity,  191  n. 
mode  of  drawing,  449. 
not  drawn  according  to  charter,  liability  of  treasurer  for  money  paid,  237 

n.  on  p.  323. 
officer  misled  into  issuing,  not  liable  to  holder,  237  n.  on  p.  325. 
proper  authorities  may  rescind  prior  order  to  pay  money,  290  n. 
nature  of  ordinary  corporation  warrants,  power  to  issue,  485,  487. 
liability  of  indorser  of,  489. 
defences  to,  487,  488,  504. 
municipality  not  liable  for  increased  face  value  of  raised  warrants,  500  n., 

970  n 
presumption  of  municipal  liability,  502. 
not  negotiable  paper,  503. 
may  be,  it  seems,  usurious,  504  n. 
taxpayer  may  enjoin  issue  of  illegal  warrants,  504. 
municipality  may  maintain  bill  in  equity  to  cancel,  504. 
when  statute  of  limitations  begins  to  run,  504  n. 
payable  ou*t  of  a  particular  fund,  505,  849  n.  on  p.  1030. 
interest  on,  when  recoverable,  506. 
cancellation  and  payment  of,  500. 

rights  and  remedies  of  holder  of,  501,  849  n.  on  p.  1030. 
funding  bonds  to  replace  illegal  warrants,  validity,  529  a,  n.  on  p.  611. 
issue  of,  to  raise  money  for  construction  of  bridges,  729. 
distinction  between  warrants  and  bonds  as  to  enforcement  by  mandamus, 

862. 
enforcement  in  the  Federal  courts,  863. 
ORDINANCES  OR  BY-LAWS  (treated  Vol.  I.,  Chap.  XII.,  sec.  306  et  seq.), 
"  by-law  "  and  "  ordinance  "  equivalent  words,  307. 
ordinance  defined,  307. 

resolutions  and  ordinances  discriminated,  307,  769  n. 
a  resolution  duly  signed  and  sealed  is  virtually  an  ordinance,  309  n.  on  p. 

380. 
constitutional  provision  that  no  bill  shall  contain  more  than  one  subject 

not  applicable  to,  47. 
legislature  may  validate  void  ordinances,  79  n.,  419.     (See  Curative 

Acts.) 
but  council  cannot  by  subsequent  acts  of  affirmance,  779  n.,  814  n. 
when  existing  ordinances  not  affected  by  change  of  charter,  85. 
effect  of  enlargement  of  corporate  limits,  185  n. 
construction  of  provision  in  respect  to  majority  vote  to  pass,  278  n. 
power  to  adopt  and  mode  of  exercising  it,  307  n.,  308,  393  n. 
ordinances  have  the  force  of  laws,  308,  393  n. 
courts  will  not  enjoin  passage  of,  308  n.  on  p.  387. 
need  not  recite  that  council  proceeded  regularly  in  passing  them,  308  n. 

on  p.  387. 
penalty  imposed  by,  amounts  to  a  prohibition,  308. 
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unnecessary  when  charter  prohibition  is  complete,  308  n. 

may  be  adopted  to  take  effect  in  the  future,  309. 

ordaining  clause  not  essential  to  validity,  309. 

as  to  validity  of,  when  interested  councilman  votes,  292,  309  n. 

must  be  passed  by  proper  body,  273,  309. 

and  in  prescribed  mode,  309. 
proof  of  adoption,  or  passage  of,  310. 

extrinsic  evidence  to  prove  passage,  297,  300  n.,  310.     (See  Evidence.) 
presumption  that  requirements  of  law  were  complied  with  in  passage  of, 

310. 
judicial  inquiry  into  motives  of  council  in  passing,  311-313. 
repeal  of,  and  effect,  314.     (See  Repeal.) 
power  to  make  includes  power  to  repeal,  314. 
valid  until  repealed,  314. 
no  presumption  of  validity,  423. 

not  invalid  because  a  parliamentary  rule  was  violated,  288  n. 
repeal  cannot  operate  retrospectively  to  impair  private  rights,  314. 
change  from  town  to  city  government  does  not  repeal  ordinances,  314  a, 
effect  of  repeal  on  pending  prosecution,  314  n. 
may  be  void  for  uncertainty,  420  n. 
mode  of  conferring  power  to  pass,  315. 
construction  of  grants  of  authority,  315. 

municipal  body  has  incidental  power  to  enact,  315,  316  n.,  310. 
under  special  grant,  316. 

rule  for  ascertaining  extent  of  power  to  pass,  316  n. 
passed  at  town  meeting  not  duly  warned  are  void,  268  n. 
cannot  change  charter,  317,  685,  781. 
must  not  conflict  with  charter,  329. 
may  supersede  State  law  within  corporate  limits,  317  n. 
need  not  recite  authority  or  expediency,  318,  601. 
necessity  for  enactment  need  not  be  recited,  318  n. 
nor  averred  in  proceedings  to  enforce,  318  n. 
must  be  reasonable  and  lawful,  55  n.,  319,  320. 

not  be  oppressive,  321. 

be  impartial,  fair  and  general,  322,  323  n. 
void  when  a  regulation  of  commerce,  319  n.  on  p.  397. 
in  violation  of  the  fourteenth  amendment,  319  n.  on  p.  397. 
when  legislative  cannot  legalize  ordinance  by  special  act,  319  n.  on  pk 

398. 
in  restraint  of  lawful  trade  void,  319  n.  on  p.  398,  321  n. 
cannot  be  sustained  on  the  ground  of  long-continued  usage,  324. 
may  regulate,  not  restrain,  trade,  323,  390. 
must  not  contravene  common  right,  319  n.,  325,  326. 
validity  is  for  the  court  to  decide,  327. 
legislature  may  authorize  unreasonable  ordinances,  328. 
must  be  consistent  with  public  policy,  329. 

may  further  regulate  subjects  already  regulated  by  statute,  329  n. 
VOL.  II.  —  51 
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signing,  publication,  and  recording  of,  331-335. 

authentication  by  ex-officio  clerk,  331  n. 

publication  of  by-law  by  order  of  the  clerk,  332. 

■where  date  of  approval  by  mayor  was  entered  as  of  a  date  prior  to  pas 

sage,  331  n. 
signing  minutes  not  equivalent  to  signing  resolution,  331  n. 
length  of  time  of  publication  in  newspaper,  333. 
what  is  sufficient  publication,  333. 
proof  of  publication,  310  n.,  332  n.,  334,  442  n. 
on  whom  binding,  and  notice  of,  354-356, 
bind  all  within  corpoiate  limits,  355. 

whether  non-resident  can  be  bound,  324  n.,  348  n.,  354,  355. 
all  bound  by,  must  notice  them,  356. 

whether  party  resides  within  limits  embraced  by,  question  of  fact,  355  n 
licensing  and  taxing  oi'diuances,  357-365,  768. 
nature  of  power  "  to  license  "  and  "  tax"  &c.,  357-361,  768. 
prohibiting  certain  sales  without  license,  768  n. 
inspection  ordinances,  330,  344,  390,  392. 

power  to  ordain  forfeiture  of  property  by  ordinance,  345-351,  392. 
as  to  power  to  enforce  by  fines,  penalties,  and  forfeitures,  336-353. 
statutory  regulation  of  fines  and  penalties  under,  337. 
implied  power  to  annex  pecuniary  penalties,  338.      (See  Fines,  Penal 

TIES,    AND    FORFEITURKS.) 

no  penalty  can  be  enforced  for  an  illegal  exaction,  338  n. 

remedy  to  prevent  collection  of  fine  for  violation,  339  n. 

ordinances  creating  monopolies  invalid,  362,  715,  716.    (See  Monopolies.) 

ordinance  ultra  vires,  license  to  sell  liquors,  364  n. 

singing,  speech-making,  &c.,  in  streets  may  be  prohibited,  368  n.  on  p. 
438;  see  319  n.,  337  n. 

quarantine  ordinances  not  repugnant  to  commerce  clause  of  Federal  Con- 
stitution, 371  n. 

delegating  to  individual  the  right  to  erect  market-house,  385. 

forbidding  market-stands  in  streets,  385. 

requiring  hay  and  grain  to  be  weighed  by  public  weigh-master,  391. 

regulating  weight  and  price  of  bread,  357  n.,  392. 

to  regulate  speed  of  travel  in  the  public  streets,  393  and  n.,  713  n. 

have  the  force  of  laws  within  corporate  limits,  308,  393  n. 

requiring  abutter  to  clear  snow  from  sidewalk,  394,  1006  n.,  1012  n., 
1033  n.     (See  Snow  and  Ice.) 

regulating  the  removal  of  buildings,  395. 

under  police  power  and  general  welfare  clause,  396.  (See  General 
"Welfare  Clause.) 

penal  ordinance  requiring  auctioneers  to  procure  licenses,  396  n 

general  power  to  make  needful  and  salutary  by-laws,  394,  395. 

license  of  peddler  does  not  authorize  violation  of,  393  n. 

public  offences,  ordinances  relating  to,  366-368,  432.  (See  CONVICTION ; 
Criminal  Offencks;  Offences.) 
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health,  safety,  peace,  and  convenience,  ordinances  respecting,  369-407. 
mode  of  enforcing  ordinances,  408,  432.     (See  Municipal  Courts.) 

of  procedure,  defences,  &c.,  417. 
mast  be  pleaded  and  proved,  83. 

as  to  power  to  contract  to  enforce  ordinances,  385,  952  n. 
city  not  liable  for  acts  of  police  officers  in  enforcing,  975. 
authority  to  fix  amount  of  fines  for  violation  of  ordinances,  408. 
charter  mode  of  enforcing  by-laws  governs,  339,  340,  410. 
nature  of  proceeding  to  enforce,  civil  or  criminal,  411,  412. 
mode  of  pleading,  413. 

whether  courts  will  take  judicial  notice  of,  413,  422  n. 
requisites  of  complaints,  413,  414.     (See  Complaints;  Pleading.) 
several  breaches  of  an  ordinance  may  be  sued  for  in  one  suit,  413  n. 
action  in  the  corporate  name,  416. 
as  to  demand,  notice,  &c.,  416. 

corporate  existence  cannot  be  question  in  action  upon,  418. 
summary  trials  for  violations  of,  428  et  seq.      (See  Jury;   Municipai. 

Courts;  Offences.) 
power  to  make  necessarily  implies  power  to  enforce  by  pecuniary  penalties, 

309  n.  on  p.  389,  340  n.    (See  Fines,  Penalties,  and  Forfeitures.) 
power  to  enforce  by  imprisonment,  353,  421  n. 
enforcement  by  distress  and  sale  of  property,  353  n. 
violations  prosecuted  in  whose  name,  429. 
injunction  to  restrain  enforcement  of,  340  n.,  420,  908  n. 
rule  in  construing,  307  n.,  309  on  p.  389. 
should  be  reasonably  construed,  420. 
may  be  good  in  part,  and  bad  in  part,  421. 
proof  of,  422.     (See  Evidence.) 

unauthorized  ordinances  not  ground  to  forfeit  charter,  896  n. 
negligence  in  executing,  950. 
contracts  in  violation  of,  illegal,  308  n. 
fixing  salaries  not  in  nature  of  contracts,  231. 
when  ordinance  becomes  a  contract,  443  n.,  450,  474,  540  n.  on  p.  627,  716, 

721  n. 
quo  warranto  not  appropriate  for  purpose  of  annulling  ordinance,  897  n. 

to  test  validity  of,  904  n. 
bill  in  equity  lies  to  have  ordinance  declared  void,  924  n.    (See  Equity.) 
certiorari  to  annul  order  or  resolution,  927  n. 

sales  under  void,  purchaser  may  recover  back  purchase  money,  938. 
enabling  ordinance  held  to  be  necessary  before  street  can  be  opened,  604  n. 
a  grade  may  be  ecitablished  without  an  ordinance,  990  n.  on  p.  1223. 
city  caimot  by  ordinance  divest  itself  of  duty  to  keep  streets  safe  foi 

travel,  1027  n.  on  p.  1304. 
oflBcers  not  personally  liable  for  adopting,  235  n.,  237  n.,  313. 
city  not  civilly  liable  for  failure  of  officers  to  enforce,  950. 

nor  for  failure  to  observe  its  by-laws,  952,  974  n. 
providing  for  special  tribunal  to  decide  election  contests,  201,  203  n. 
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may  be  passed  after  election  has  been  held,  201. 

in  respect  to  election  of  municipal  officers,  207.     (See  Elections.) 
ORNAMENTAL  PURPOSES, 

acquiring  and  holding  property  for,  556,  599. 

dedicating  property  for,  648. 
OVER-ISSUE, 

of  bonds.     (See  Bonds,  Municipal.) 
OWNER, 

who  is,  752  n.  on  p.  912,  798  n. 

liable  for  unsafe  awning  erected  by  tenant,  1034  n. 


PACKING  HOUSE, 

outside  of  corporate  limits,  city  may  require  license,  358  n. 
PARK  (see  City  Purposes  ;  Dedication  ;  Eminent  Domain), 

is  a  matter  of  local  concern,  72. 

lease  of  city  park  to  mayor,  void,  444  n. 

county  may  create  debt  to  establish,  598  n. 

power  to  take  land  outside  of  corporate  limits,  598  n. 

rights  and  liabilities  of  municipality  and  abutting  owners,  598  n. 

power  of  legislature  to  provide  for  demolition  of  a  reservoir  and  conver« 
sion  of  the  land  into  a  park,  68. 

land  may  be  condemned  for  public  park,  589  n,,  598,  602. 

nature  and  uses  of,  598,  599,  648  n. 

word  written  on  map,  effect  of,  as  a  dedication,  644  n.,  648  n. 

measure  of  damages  for  land  taken  for,  625  n. 

owner  of  land  fronting  on  park,  injunction  to  protect  his  interests,  644  n. 

action  of  authorities  in  changing  location  of,  may  be  validated  by  legisla- 
ture, 666  n. 
PARK  COMMISSIONERS  (see  Office  and  Officer), 

not  municipal  officers,  58  n.,  746  n. 

power  of  legislature  to  appoint,  58  a,  72. 

use  of  city's  name  in  suits,  598  n. 

power  of  eminent  domain  may  be  delegated  to,  602  n. 

control  of  streets  may  be  transferred  to,  656  n. 

delegation  of  control  of  streets  by  city  to,  680  n. 
PARLIAMENT  (see  Charter  ;  Municipal  Corporations  Reform  Acts), 

may  grant  extraordinary  powers,  33. 

confirm  void  clauses  in  royal  charters,  33. 
change  royal  charters,  34. 

unlimited  power  over  municipal  corporations,  34,  65. 
PAROL  EVIDENCE.     (See  Evidence;  Records  and  Documents.) 
PARTITION, 

party  taking  under,  estopped  to  deny  dedication  of  street,  631  n. 
PARTIES    (see  Action  and  Liability;  Attorney-General;  Equity; 
Injunction;  Name;  Pleadings), 

to  suits  to  restrain  illegal  corporate  acts,  909  et  seq. 
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in  municipal  courts  at  common-law,  425. 
PARTY  WALLS, 

special  power  to  regulate,  151. 
PATENTED  ARTICLES, 

liability  of  cities  aud  counties  for  infringement,  966  n. 
PATENTED   PAVEMENT, 

power  to  contract  for,  467,  468,  752  n.  on  p.  918. 
liability  to  patentee,  966  n. 
injunction  to  restrain  tax  for,  912  n. 
PAUPERS.     (See  Poor  ;  Vagrants.) 
PAVING  (see  Streets;    Taxation  and  Local  Assessments,  Vol.  II., 

Chap.  XIX.). 
PAWNBROKERS, 

power  to  license,  regulate,  and  prohibit,  358  n. 
PAYMENT, 

of  debts  compelled,  75,  76. 

interest  on  indebtedness,  506  and  n. 
interest  on  void  bond,  effect,  546,  548. 
illegal  taxes,  recovery  back,  939  et  seq. 
PEACE.    (See  Arrest;  Ordinances;  Police  Power  and  Regulations.) 
PEDDLERS, 

ordinance  exacting  license  fee,  319  n.  on  p.  396,  358  n.,  361  n. 
license  of,  does  not  authome  violation  of  ordinance,  393  n. 
defined,  744  n. 

tax  upon  sales  or  license  to  sell,  discretion  of  city,  793  n. 
taxation  of,  744. 
PEDESTRIANS 

and  vehicles  have  right  of  passage  over  streets  in  common,  683  n. 
PENAL  LAWS, 

terra  construed,  411  n. 
PENALTIES.     (See  Fines,  Penalties,  and  Forfeitures.) 
PENNSYLVANIA, 

act  to  regulate  boroughs,  41  n. 

general  municipal  incorporation  act  of,  41  n. 

construction  of  constitutional  provision  respecting  special  laws,  45  n. 

constitutional  provision  concerning  authority  of  legislature  over  municipal 

corporations,  74  a. 
city-hall  building  in  Philadelphia,  74  a. 
liability  of  municipal  corporations  to  garnishment,  101  n. 
doctrine  as  to  power  to  borrow  money   and  to  issue  negotiable  paper, 

120. 
constitutional    provision  limiting  municipal  indebtedness,   135  n.,  136, 

136  a,  529  a,  n.  on  p.  613. 
constitutional  prohibition  of  municipal  aid  to  railroads,  157  n. 
prosecutions  under  municipal  ordinances,  in  whose  name,  429  n. 
assessments  for  improvements,  rule  as  to  benefits,  625  n.,  752  n.  on  p.  914, 
761  n.  on  p.  936. 
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constitutional  provision  respecting  street  railways  and  railway  tracks, 
701  a,  n. 

doctrine  in  regard  to  mandamus,  in  favor  of  creditors,  849  n. 

statute  of  Anne  as  to  quo  warranto  adopted  in,  888  n. 

statutory  provisions  as  to  property  destroyed  by  mob,  959  n. 

rule  as  to  liability  for  change  of  grade  of  streets,  990  n.  on  p.  1220. 

constitutional  provision  requiring  compensation  for  property  "  injured," 
995  c,  n.  on  p.  1243. 
PERSONAL  LIABILITY 

of  public  officers,  208  n.,  235  n.,  237  n.,  255  n.,  305  n.,  313,  452-455,  859, 
910  n.,  974  n.    (See  Office  and  Officer.) 
PERSONAL   PROPERTY, 

taxation  of,  782  et  seq. 
PEST  HOUSE.    (See  Hospitals.) 
PETITION, 

of  property  owners  for  street  improvements,  481,  752  n.,  799  n.,  800-802. 

"  owner,"  who  is,  798  n. 

for  change  of  grade,  signer  estopped  to  claim  damages,  686  n.,  800  n.,  990  n. 

combination  among  parties  petitioning,  a  fraud  on  the  law,  801  n. 
PETTY  OFFENCES, 

trial  without  jury,  432,  433.    (See  Conviction  ;  Criminal  Offences  ; 
Jury  ;  Municipal  Courts  ;  Offences.) 
PHILADELPHIA, 

as  trustee  of  trusts  under  Girard's  will,  80,  172  n.,  567  n.,  568. 

power  to  create  debts  and  expend  money  under  Consolidation  Act,  10  n. 

erection  of  city-hall  building  without  consent  of  city,  74  a. 

bequest  for  erection  and  support  of  hospital,  572. 

made  liable  by  statute  for  damages  caused  by  change  of  grade  of  streets, 
990  n.  on  p.  1221. 
PILOT  REGULATIONS, 

when  valid,  103  n. 
"PLACE" 

or  square  in  city  defined,  645  n. 
PLAN  (see  Bridges  ;  Sewers  and  Drains;  Streets), 

as  to  liability  with  respect  to  plan  of  making  improvements,  949,  1016  n. 

liability  where  plan  of  sewer  proved  defective,  949  n.,  1024  n.,  1040  n., 
1046-1051. 

defective  plan  of  street,  1016  n. 

as  to  negligence  in  adopting  insufficient  plan  for  bridge,  997  n.,  998  n.,  1024  n. 
PLANK  ROAD, 

in  street  of  city,  679  n.,  723  n. 

power  to  pave  street  occupied  by,  752  n.  on  p.  921. 

general  welfare  clause  does  not  authorize  city  to  construct,  397. 
PLAT, 

making  and  recording  of,  evidence  of  dedication,  628  n.,  630,  636 

authentication  of  town  plats,  nature  of  evidence  necessary,  &c.,  628  n. 

dedication  by  platting  and  sale  of  lots,  640,  641. 
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PLAT  —  continued. 

where  the  words  "  public  square  "  are  used  on  plat,  645. 

laying  off  and  recording  town  plat,  effect,  664  n. 
PLEADING  (see  Okdixances;  Parties,  Practice), 

mode  of  enforcing  ordinances,  408-i22. 
pleading  of  ordinances,  413. 

requisites  of  complaints,  414,  415. 

mode  of  procedure,  defences,  &c.,  417-422. 
on  bonds  and  coupons,  486  n.,  509  n. 

charter  need  not  be  specially  pleaded,  83. 

but  acts,  votes,  and  ordinances  must  be  pleaded,  83. 

action  must  be  in  corporate  name,  416. 

not  necessary  to  aver  demand  or  notice,  416. 

defendant's  pleas  or  answer  in  quo  warranto  proceedings,  893. 

answer  of  corporation  to  bill  in  equity  need  not  be  signed  by  an  officer, 
910  n. 
POLES,  TELEGRAPH.     (See  Telegraph  and  Telephone  Companies.) 
POLICE   COURTS   AND   MAGISTRATES.     (See  Municipal  Courts.) 
POLICE  JURIES 

in  Louisiana,  are  municipal  corporations,  22  n- 
POLICE  OFFICERS  (see  Office  and  Officer), 

are  State,  not  municipal,  officers,  58,  60,  210,  975. 

mode  of  appointment  and  payment,  60,  210  n.  on  p.  294. 

extent  of  legislative  control  over,  60,  210  n.  on  p.  294. 

power  of  city  to  appoint  may  be  implied,  210  n.  on  p.  294,  397  n. 

legislative  act  creating  police  board  held  void,  58  a,  n. 

county  may  be  required  to  pay  portion  of  expense  of  city  police  force,  61. 

maintenance  of  police  force  committed  to  corporate  authorities,  61  n. 

taxation  of  saloon  keepers  for  maintenance  of  police  force,  61  n.,  793  n. 

power  of  police  commissioners  to  issue  certificates  of  indebtedness,  71  n. 

police  judge  held   (in   California)    to   be   a  municipal  officer,  207   n., 
210  n. 

not  known  to  the  common  law,  210. 

powers,  duties,  and  liabilities,  210,  211. 

private  persons  not  compellable  to  pay,  398. 

power  to  arrest  offenders  on  view,  210,  211,  414  n.     (See  Arrest.) 

city  not  liable  for  torts  of  police  officers,  975. 

nor  for  not  furnishing  police  force  adequate  to  the  emergency,  975  n. 

person  injured  in  aiding,  has  no  remedy  against  city,  975. 
POLICE  POWER  AND  REGULATIONS,  141  et  seq. 

nature  and  extent  of  power,  141,  587.    (See  Fourteenth  Amendment.) 

what  may  be  done  under  this  power,  54  n.  on  p.  95,  71  n.,  141,  142,  244^ 
314,  752  n.  on  920. 

quarantine  and  health  regulations,  144,  369-374,  752  n.  on  p.  920. 

police  regulation  and  taxation,  distinction  between,  357-360,  768. 

distinguished  from  right  of  eminent  domain,  141. 

right  of  property  must  not  be  invaded,  141  n.  on  p.  213. 

must  be  exercised  in  subordination  to  Federal  Constitution,  142, 
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POLICE   POWER   AND   REGULATIONS  — con^inuerf. 

cannot  extend  to  interstate  transportation,  142. 

authority  of  municipality  outside  of  corporate  limits,  184  n. 

power  to  abate  nuisances  is  portion  of  police  power,  374  n. 

power  to  regulate  markets  is  a  police  power,  387,  389. 

inspection  ordinances  in  the  nature  of  police  regulations,  390. 

penalties  for  breach  of,  may  be  enforced  summarily,  411. 

city  may  prescribe  fine  for  injury  to  public  property,  681. 

in  making  exclusive  grant  legislature  does  not  part  with,  691,  695 n. 

regulation  of  laundry  business,  141  n.,  319  n.,  357  n.,  400,  404  n. 

police  power  over  streets,  rate  of  speed  of  travel,  393,  713  n. 

to  compel  clearing  of  snow  from  streets,  394.     (See  Snow  and  Ice.^ 

regulating  removal  of  buildings,  395. 

what  ordinances  may  be  passed  under  police  power,  329,  396-407. 

placing  show-boards  and  carrying  placards  on  sidewalks  may  be  prevent- 
ed, 319  n.,  394  n. 

exercise  of  power  to  prevent  animals  running  at  large,  321  n.  (See  Animal8.) 

power  with  respect  to  railroad  companies,  322  n.,  711  n.,  713,  714,  719,  720, 
727. 

singing,  &c.,  in  streets  may  be  prohibited,  368  n.  on  p.  438 ;  see  319  n., 
337  n. 

ordinance  to  prohibit  growing  of  rice  within  corporate  limits,  valid,  375  n. 

police  regulations  with  respect  to  electric  wires  in  cities,  698  n. 

owner  may  be  required  to  drain  and  fill  up  lot,  752  n.  on  p.  920. 

power  to  tax  not  included  in,  764. 

assessment  for  construction  of  sewers  valid  imder,  809  n. 

city  not  liable  for  acts  of  officers  in  attempting  to  enforce,  975  n. 
POLL  TAX, 

legislature  may  authorize  levy  of,  762. 

exemption  from  payment,  762. 

when  mode  of  collection  specified,  817. 
POLLS  (see  Elections), 

effect  of  closing  too  soon,  197  n. 
POOR  (see  Vagrants), 

devises  and  gifts  to  corporations  for  the  benefit  of,  valid,  566  et  seq, 

duty  to  care  for,  831  n. 

support  of  poor  in  case  of  division  of  town,  189  n. 

liability  to  person  who  furnished  pauper  with  necessaries,  459  n. 
PORCHES  UPON   STREETS,  660,  734  a. 
POUND, 

erection  of  building  in  street  for  market  and,  374  n.  on  p.  44ft. 
POUND-KEEPERS, 

must  comply  strictly  with  requirements  of  law,  150. 

public  township  officers,  207  n. 

appointment  of,  by  municipality  within  township,  207  n. 
POWDER  MAGAZINES, 

removal  of,  under  police  power,  142  n.  on  p.  215. 
in  cities,  when  nuisances,  374  n.  on  p.  449. 
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POWERS   AND   DUTIES  (see  Acts;   Charter;  Constitutional  Pro- 
visions; Contracts;  Legislature;  Obdinakces;  Ultra  Vires), 

powers  analyzed,  17. 
classified,  21. 

distinguished  and  qualified,  27.     (See  County;  Municipal  Corpo- 
rations;  Quasi  Corporations.) 

parliament  may  grant  extraordinary  powers,  33. 

uniform  powers  under  general  acts,  41. 

prohibition  of  special  acts  conferring  corporate  powers,  46. 

■what  falls  within  scope  of  municipal  powers,  G6  n. 

defective  execution  may  be  remedied  by  legislature,  79  n. 

general  power  in  charter  does  not  interfere  with  vested  rights,  88  n. 

usage  and  prescription  as  affecting,  92,  93. 

powers  strictly  rather  than  liberally  construed,  91  n. 

when  doubtful ,  held  not  to  exist,  89. 

distinction  between  public  and  private  powers,  58,  66,  67,  72  n.,  74  a,  n., 
961-967. 

extent  of  municipal  powers,  canons  of  construction,  86,  89-91,  459  n. 

cannot  be  delegated,  96,  443  n.,  779. 

nor  surrendered,  97,  716,  1027  n.  on  p.  1304. 

must  be  exercised  by  proper  body,  274.     (See  Council.) 

in  strict  conformity  to  special  delegation  of  authority,  273  n.,  307  n. 

what  powers  local  tribunals  can  exercise,  430. 

all  persons  bound  to  take  notice  of  extent  of,  447. 

construction  of  general  and  special  grants  of  authority  to  municipalities, 
315,  316. 

corporation  cannot  contract  not  to  exercise  its  delegated  public  powers, 
443  n. 

quo  warranto  for  illegal  usurpation  of,  897. 

abuse  of,  restrained  in  equity,  908-910. 

no  liability  to  private  action  for  misconstruing  powers,  953.   (See  Action.) 

nc  implied  civil  responsibility  in  respect  to  legislative  powers,  976. 

discretionary  and  mandatory,  difference,  94,  98,  99,  237  n.,  857,  927. 

discretionary  not  ordinarily  subject  to  judicial  control,  94,  95,  112,  379, 
475,  8:32,  857,  908  n.,  934,  949,  950.     (See  Injunction.) 

distinction  as  to  enforcement  by  mandamus,  832-837,  949. 

duties,  public  and  private  distinguished,  58,  66,  74  a,  n.,  961-967. 

when  duty  rests  on  corporation  and  when  on  its  oflBcers  as  individuals 
99,  980  n. 

what  are  municipal  duties,  66  n.  on  p.  108. 

authority  of  legislature  in  respect  to,  75. 

neglect  of  corporate  duty,  when  actionable,  98  n.,  859,  961  et  seq. 

performance  of,  may  be  compelled  by  mandamus,  832  et  seq.,  861  b. 

quo  warranto  will  not  lie  to  enforce  performance  of,  897.  ♦ 

council  may  perform  mini.=;terial  duties  by  agents,  96. 

judicial  and  ministerial  discriminated,  1048. 

mandamus  to  compel  performance  of  mandatory  duty,  1046  n. 

neglect  of  ministerial  duties,  liability,  237  n.  on  p.  325,  859,  1048. 
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PRACTICE    (see  Pleading;   Pkocess), 

mode  of  enforcing  ordinances,  408-422. 

in  mandamus  proceedings,  856,  864-884. 

in  proceedings  in  quo  warranto,  905. 
PRESCRIPTION  AND   ADVERSE  POSSESSION,  563  n.,  637,  667-675 

(See  Limitation  of  Actions.) 
PRESCRIPTIVE   CORPORATIONS, 

in  England,  32. 

in  the  United  States,  37. 
PRESIDING  OFFICER, 

right  of  mayor  to  preside,  35,  270-272.     (See  Mayor.) 

power  to  maintain  order,  271  n. 

approval  of  proceedings  by,  271  n. 

signature  to  ordinances,  331. 

when  presiding  officer  has  casting  vote,  270,  288  n. 

mandamus  to  mayor  to  compel  performance  of  duty  as,  831  n, 

quo  warranto  to  test  right  of,  890. 
PRESUMPTION  (see  Evidence), 

of  corporate  existence,  84. 

of  incorporation  undei-  general  law,  83  n. 

of  due  appointment  of  officers,  213. 

in  favor  of  legality  of  corporate  meeting,  266  n. 

as  to  regularity  of  adjournment,  287  n. 

none  as  to  validity  of  ordinances,  423. 

of  liability  on  warrants,  502. 

of  dedication  from  long  user,  637. 
PREVENTION  OF   FIRES,   143.     (See  Fire.) 
PRISON   (see  Public  Buildings), 

as  to  condemnation  of  land  for,  603. 
PRISONERS, 

punishment  of  persons  who  attempt  to  rescue,  408. 

county  not  liable  for  escape  by  reason  of  insufficiency  of  jail,  963  n. 
PRIVATE  CORPORATIONS.     (See  Corporations.) 
PRIVATE  ENTERPRISES, 

municipality  cannot  aid,  159,  161,  508. 
PRIVATE  PROPERTY.     (See  Eminent  Domain;  Property.) 
PRIVATE    SERVICE, 

use  of  public  instrumentalities  in,  443  n. 
PROCESS   (see  Pleading;  Practice), 

inability  to  serve  process  upon  city  no  excuse  for  not  commencing  action, 
668  n.,  861  d,  n. 

service  upon  officer  after  resignation,  861  c,  n.     (See  Resignation.) 
PROCESSIONS   (see  Police  Power  and  Regulations). 

*  ordinance  to  prohibit,  unreasonable,  319  n.  on  p.  396,  337  n.,  438. 
PRODUCTION   AND  DELIVERY 

of  corporate  records  and  documents,  302,  848. 
PROFANE  LANGUAGE, 

corporation  may  punish  for  utterance  of,  407  n. 
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PROFESSIONS, 

power  to  tax,  357,  793, 
PROHIBITION, 

of  sale  of  intoxicants,  44  n. 

of  special  acts  conferring  coi^porate  powers,  46. 

against  issue  of  additional  bonds,  when  a  contract,  69. 

penalty  imposed  by  ordinance  amounts  to,  308. 
PROHIBITION,   WRIT   OF, 

as  a  remedy  for  illegal  corporate  acts,  611  u.,  930. 

against  mayor  in  cases  of  amotion,  254  n. 
PROHIBITORY   LIQUOR   LAWS 

are  valid,  141  n.  on  p.  213. 
PROOF   (see  Evidence;  Presumption;  Recobds  and  Documents), 

coi-porate  existence,  how  proved,  84. 

necessary  to  obtain  reward,  139  n. 

of  ordinances,  310,  332  n.,  334,  422. 
PROPERTY  (see  Corporate  Property,  Chap.  XV.;  Eminent  Do.main.) 

distinction  between  public  and  private  property,  66-66  a,  71,  SO,  169  a. 

extent  of  legislative  control  over  corporate  property,  60-80,  831  n. 

property  rights  of  New  York  city  under  its  ancient  charters,  68. 

private  property  of  municipalities  protected  by  "  contract  clause  "  of  Fed- 
eral Constitution,  68  n.,  68  a. 
franchise  of  corporation  a  property  right,  68  a,  n.  on  p.  116. 
right  of  legislatuie  to  appropriate  property  of  city  for  a  park,  68. 
private  property  of  city  may  be  taken  by  a  railroad,  71. 
legislative  authority  over  trust  property  held  by  municipality,  80,  567. 
transfer  to  new  corporation  of  property  of  old,  85  n. 
public  property  exempt  from  judicial  seizure,  100. 
rights  of  municipality  as  riparian  owner,  109,  563  n. 
use  of  public  property  in  private  service,  443  n. 
history  of  capacity  of  corporation  respecting  property,  556. 
under  Roman  jurisprudence,  556. 
in  Europe  and  America,  557-559. 
legal  capacity  in  the  grantee  to  take,  560. 
statutes  of  mortmain,  557,  561,  562. 
implied  power  to  purchase  and  hold  property,  561,  562. 
limitations  on  right  to  acquire  and  hold,  564. 

corporations  may  be  authorized  to  take  and  alienate  lands  in  fee,  566  n. 
the  State  alone  can  question  right  to  hold  property,  574. 
power  to  alienate  property  of  a  private  nature,  475,  575,  589. 
restraint  upon  alienation,  570. 
grants  to  unincorporated  place  void.  560. 
alienation  and  use  of  public  property,  650-653,  670.     (See  Dedicationj 

Streets.) 
as  to  reverter  when  execution  of  use  becomes  impossible,  653. 
mode  of  disposing  of  property,  578. 
"city  slip  cases  "  in  California,  578. 
sales  under  void  ordinances,  578,  938. 
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mortgages  and  leases  of  corporate  property,  116,  466,  575  n.,  579,  580. 
665. 

conveyances  of  real  estate,  how  executed,  581,  682. 

requisites  and  proof  of  corporate  conveyances,  581,  582. 

as  to  liability  on  covenants  of  warranty  when  municipality  has  no  right 
to  convey,  581  n. 

conveyance  need  not  recite  authority,  581  n. 

effect  of  repeal  of  charter  or  dissolution  of  corporation,  68  a. 

what  property  liable  for  debts  on  dissolution,  169  a.    (See  Dissolution.) 

disposition  of,  on  dissolution  and  annexation  of  territory  to  other  corpo- 
rations, 186. 

property  and  debts  on  division,  187-189.     (See  Division  of  Towns.) 

change  of  name  does  not  affect  grants  of  property,  172  n.,  560  n. 

nor  enlargement  of  territory  and  reconstruction  of  powers,  560  n. 

may  be  granted  to  municipality  upon  condition,  560  n. 

charter  powers  respecting  property,  563,  564. 

estoppel  and  adverse  possession  as  against  municipalities,  563  n.,  667-671. 

special  powers  construed,  563  n. 

city  and  county  as  tenants  in  common,  563  n. 

corporations  classified  with  respect  to  power  to  take  and  hold,  563  n. 

implied  power  to  purchase  and  hold,  563. 

incidental  power  to  secure  purchase-money  by  mortgage,  563  n. 

charter  and  general  law  construed  together,  563. 

when  conveyance  passes  full  title,  563  n. 

when  granted  for  specific  purpose,  use  of  portion  for  other  purposes,  563  n., 
575  n. 

corporations  cannot  hold  real  estate  for  purposes  foreign  to  their  institu- 
tion, 564. 

real  estate  beyond  corporate  limits,  565. 

municipalities  may  hold  lands  in  other  States,  565  n. 

act  conferring  title  to  land  as  ancillary  to  execution  of  a  public  trust,  68. 

gifts  and  devises  to  corporations,  566  et  seq. 

corporations  may  take  in  trust  and  become  cestuis  que  trust,  567  et  seq. 

instances  of  charitable  trusts  to  cities  sustained,  562-572.  (See  Trustees.) 

cannot  execute  trusts  for  objects  dehors  the  corporate  purposes,  573 

distinction  between  prohibition  to  take  and  prohibition  merely  to  hold, 
574  n. 

an  improvident  sale  may  be  set  aside,  575  n. 

covenants  and  conditions  annexed  to  grants,  575  n. 

rights  of  corporation  as  property  holder  distinct  from  its  legislative  rights, 
575. 

of  the  right  to  sell  property  of  municipality  on  execution,  576,  850  n.  on 
p.  1031. 

as  to  enforcement  of  mechanic's  lieu,  577. 

taxation  of  municipal  property,  54  n.  on  p.  94, 773-775.    (See  Taxation.) 

fraudulent  disposition  of,  prevented,  909,  910. 

liability  of  municipality  as  property  owner,  985,  986. 
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PROPERTY  —  continued. 

and  for  damage  to  private  property,  986. 
PROPERTY   HOLDERS, 

right  to  restrain  illegal  corporate  acts,  914-922.  (See  Equity;  Injunctiox  ) 

rights  and  remedies  in  respect  to  local  improvements,  481  n. 
PROPOSALS, 

acceptance  by  city  of,  451  n. 

when  public  notice  of,  required,  466  n.,  468. 

city  not  liable  to  damages  for  refusal  to  accept  offer,  470. 
PROSECUTIONS  (see  Criminal  Offexces;  Juby;  Mcxicipal  Courts), 

to  enforce  ordinances,  408  et  seq. 

whether  civil  or  criminal,  411,  412. 

in  what  name  conducted,  416,  428  n.     (See  Remedy.) 

of  officers,  479  n. 

repeal  of  ordinance  puts  an  end  to  pending  prosecution  under  it,  314  n. 

for  public  nuisance,  license  from  corporation  no  defence,  374  n.  on  p.  4461 
PRUSSIA, 

modern  municipal  institutions  of,  7  a. 
PUBLICATIOX  OF   ORDINANCES  (see  Ordixaxces), 

construction  of  charter  provision  requiring,  331-334. 

proof  of,  310  n.,  332  n.,  3-34,  422  n. 

publication  prior  to  passage,  construction  of  provision,  309  n. 

mode  of,  332. 

length  of  time  of,  333. 
PUBLIC  AGENTS  (see  Agents;  Office  and  Officer), 

contracts  by,  445. 
PUBLIC   BATHS, 

power  to  establish  includes  power  to  secure  proper  location,  90  n. 
PUBLIC   BUILDINGS, 

power  to  erect  and  repair,  140. 

power  of  New  England  town  to  erect,  30. 

grant  to  aid  in  erection  subject  to  legislative  control,  60  n.,  68  n.  on  p. 
111. 

county  may  be  compelled  to  build  court-house,  74  a,  n. 

•whether  county  town  may  be  required  to  contribute  toward  expense, 
750  n. 

incorporated  city  may  be  authorized  to  erect  court-house  for  county, 
74  a.  n.,  140  n. 

city  hall  building  in  Philadelpi^ia,  compulsory  liability.  74  a. 

erection  of,  without  express  authority,  140  n. 

as  to  mandamus  to  compel  erection  of,  835. 

right  of  inhabitants  to  mandamus  to  compel  building  of  court-house,  865  n, 

taxpayers  may  enjoin  erection  of  court-house  at  a  place  not  the  county- 
seat,  919  n. 

counties  have  no  implied  power  to  issue  commercial  paper,  to  pay  for,  123. 

power  to  furnish  and  fit  up,  140  n. 

taxation  to  provide  for  cost  of  fitting  up,  769  n.  on  p.  946. 

contract  between  city  and  county,  140  n.,  563  n. 
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PUBLIC   BUILDINGS  — con^wuerf. 

proper  uses  of,  140  n. 

conveyances  for  use  of,  valid,  566. 

special  grant  for  court-house  and  jail,  573,  575  n.,  650  n. 

erection  of,  on  public  square,  645,  666  n. 

as  to  control  of,  60  n. 

court-house  not  an  "  internal  improvement,"  510  n. 

rights  of  county  and  city  respecting  jail  built  by  latter,  563  n. 

not  subject  to  execution,  576. 

and  cannot  be  sold  on  foreclosure  of  mechanic's  lien,  577. 

dedication  of  property  for,  648 

taxation  of  county  court-house  by  city,  773  n.,  777  n. 

no  liability  where  prisoners  escape  by  reason  of  insufficiency  of  jail,  963  n. 

county  not  liable  where  jail  becomes  a  nuisance,  23  n.,  963  n. 

liability  of  county  for  unsafe  condition  of,  963. 

New  England  town  for  defective  town-house,  964  n. 

as  to  liability  of  city  with  respect  to  unsafe  buildings,  964  n.,  984  n. 
PUBLIC  COMMON.     (See  Public  Squares  and  Commons.) 
PUBLIC    CONVENIENCE.     (See  Ordinancks.) 

PUBLIC    CORPORATIONS    (see    Charter;    Corporations;    County j 
Municipal  Corporations;  Quasi  Corporations.) 

defined  and  distinguished,  22  et  seq.,  52  et  seq. 

how  created,  and  classified,  37,  54  et  seq. 

extent  of  legislative  control,  52  et  seq. 

private  and  public  distinguished,  52  et  seq. 
PUBLIC   DEFENCE, 

of  right  of  municipalities  to  aid  in,  152. 
PUBLIC   EXHIBITIONS.     (See  Exhibitions.) 
PUBLIC   HEALTH.     (See  Health;  Ordinances.) 
PUBLIC   IMPROVEMENTS.    (See  Local  Improvements.) 
PUBLIC  LANDING  (see  Wharves), 

dedication  for,  649. 
PUBLIC   OFFENCES.     (See  Criminal  Offences;  Offences.) 
PUBLIC  OFFICERS  (see  Office  and  Officer), 

rights  and  liabilities,  237  n. 

application  of  majority  principle  to,  283.     (See  Majority.) 

power  to  make  contracts,  445. 

of  a  State,  mandamus  to,  834. 
PUBLIC  PEACE  (see  Arrest ;  Ordinances;  Police  Powers  and  Regu- 
lations), 

power  to  preserve,  407. 

preservation  of,  matter  of  State  concern,  58. 
PUBLIC   POLICY, 

ordinances  must  be  consistent  with,  329. 

contracts  against  public  policy  void,  444  n.,  457,  458. 

combinations  to  prevent  bidding  for  contracts,  470. 
PUBLIC  PROPERTY.     (See    Dedication  ;    Eminent  Domainj    Prop 
sbty  ;  Streets  ;  Taxation.) 
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PUBLIC   PURPOSES, 

taxation  must  be  for,  508. 
PUBLIC   SAFETY.     (See  Ordixaxces.) 

PUBLIC    SCHOOLS.     (See  Schools  and  School  Districts.) 
PUBLIC   SQUARES   AND   COMMONS  (see  Dedication;  Streets), 

land  may  be  condemned  for,  598.     (See  Eminent  Domain.) 

proof  of  dedication  of  property  for,  611. 

dedication  for  and  uses  of,  G30,  63.5,  643-647. 

right  to  ornament,  occupy,  and  enclose,  646. 

remedy  to  recover  possession,  662. 

right  of  abutter  with  respect  to,  660  n.,  661  n.,  663.     (See  Abutter.) 

history  of  public  squares  in  Philadelphia  dedicated  by  Penn,  6 15  n. 

right  of  county  to  erect  buildings  on  public  square  of  a  town,  645. 

public  may  acquire  highway  across,  646  n. 

power  of  legislature  to  authorize  construction  of  railroad  over,  651  n. 

city  enjoined  by  railway  from  closing  public  square  against  it,  908  n. 

city  may  be  enjoined  from  selling  land  dedicated  for,  914  n. 

erection  of  buildings  upon,  may  be  enjoined,  944  n. 

liability  for  dangerous  and  unguarded  excavation,  985. 

ordinances  forbidding  preaching,  &c.,  on,  319  n.  on  p.  396,  368n.  on  p.  438^ 
PUBLIC   TRi:ST.     (See  Trustees  and  Trust  Property.) 
PUBLIC   USE, 

what  is,  595-599,  736  n. 
PUBLIC  WAYS  (see  Dedication;  Eminent  Domain;  Highways;  Streets), 

property  may  be  condemned  for,  595,  599. 
PUBLIC   WELL, 

liability  for  injury  caused  by  impure  water  in,  985  n. 
PUBLIC   WORKS,  BOARD   OF, 

legislative  act  creating,  held  to  infringe  right  of  local  self-government, 
58  a,  n. 

is  a  quasi  corporation,  293  n. 

required  to  keep  record  of  its  proceedings,  293  n. 
PUNISHMENT  (see  Criminal  Offences  ;   Double  Offences  ;   Fines, 
Penalties,  and  Forfeitures;  Municipal  Courts;  Ordinances), 

must  be  within  legislative  limits,  336  et  seq. 
PURCHASERS  OF  MUNICIPAL  BONDS, 

duty    of,   to    examine   law    authorizing    issue,    851   n.      (See  Bonds, 
Municipal.) 

allowance  of  commission  to,  when  not  warranted,  89  n. 

record  cannot  be  contradicted  by  parol  so  as  to  affect  rights  of,  299  n. 
PURPRESTURE 

upon  street,  660  n.,  668  n.,  677  n.     (See  Bay  Windows;  Nuisances; 
Porches  ;  Streets.) 

QUALIFICATION  (see  Election;  Office  and  Officer;  Voteb), 

of  voters,  195. 

of  officers,  195. 

effect  of  electing  a  disqualified  person,  196. 
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QUALIFICATION  —  continued. 

when  council  the  judge  of  the  qualifications  of  its  members,  202. 

of  commissioners  in  condemnation  proceedings,  607. 
QUANTUM  MERUIT  (see  Assumpsit), 

employment  of  attorney  upon,  effect  of  election  as  city  attorney,  479. 

action  will  not  lie  for  materials  furnished  under  void  contract,  481  n. 
QUARANTINE  (see  Health), 

regulations  concerning,  144,  145,  370,  371  n. 
QUARRY, 

beneath  street,  ownership,  687  n.,  688. 
QUASI    CORPORATIONS    (see    Corporations;    County;    Municipal 
Corporations;  New  England  Towns;  Road  Districts;  Schools; 
Taxing  Districts;  Towns), 

distinctive  feature  of  American  polity,  9. 

what  constitutes  membership,  9  n. 

purpose  of  their  creation,  9. 

De  Tocqueville's  observations  respecting,  9  n. 

distinguished  from  chartered  corporations,  22-25. 

limited  powers  of,  24  n.,  25. 

prohibition   of  special   acts   conferring  corporate  powers    held    not    to 
include,  46. 

legislative  control,  54. 

proof  of  existence  and  organization  by  reputation,  84  n. 

name  by  reputation,  178. 

no  implied  power  to  issue  commercial  paper,  123,  507,  509. 

power  to  aid  railways,  153-164. 

parol  evidence  in  respect  to  records  of,  301  n. 

as  to  power  to  take  and  hold  real  estate,  563  n. 

counties  are  quasi  corporations,  23,  563  n. 

boards  of  public  works  are,  293  n. 

board  of  railroad  and  warehouse  commissioners,  390  n. 

distinguished  from  municipal  corporations  as  to  implied  liability  ex  delicto^ 
961-967. 

distinguished  in  respect  to  liability  for  unsafe  streets,  996  et  seq. 

no  common-law  obligation  to  repair  highways  or  bridges,  997. 
QUORUM  (.see  Acts;  Committee;  Council;  Majority;  Meetings), 

common-law  rules  respecting,  270,  278. 

essential  to  valid  action,  292. 

"  two  thirds  of  each  house,"  meaning,  47  n. 

of  council,  under  English  Municipal  Corporations  Act,  261. 

as  to  quorum  and  majority  of  definite  body,  278-284. 

legal  quorum  defined,  280. 

majority  of  quorum  must  concur,  282, 

as  to  quorum  when  interests  of  certain  aldermen  directly  involved,  292, 309  n . 

when  presence  of  quorum  presumed,  292  n. 

number  present  and  acting,  how  proved,  292  n. 

members  present  refusing  to  vote,  majority  of  quorum,  292  n.      See 
Morton  v.  Jungerman,  Ky.  Ct.  App.  MSS.  1890. 
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QUO   WARRANTO  (treated  Vol.  II.  Chap.  XXL,  Sec.  883  et  seq.), 
against  London,  8. 

Massachusetts  and  other  colonies,  8. 
State  may  be  precluded  from,  when,  43  a,  n. 
function  of  writ  as  t<f  officers  and  franchises,  202-205,  302  n.,  842-&46, 

890  et  seq.,  920  n. 

when  title  to  office  must  be  settled  by,  198  n.,  201-205,  250  n.,  842-846 

892. 
effect  when  legislature  validates  title  to  office,  197  n.  on  p.  282,  892  n. 
to  question  legality  of  municipal  corporations,  185  n.,  894,  898,  899  n. 
at  common-law,  statute  of  Anne,  888,  889. 
cumulative  statutoi-y  remedies,  891. 
when  special  mode  of  contesting  elections  will  exclude  quo  warranto^  205, 

891  n. 

against  alderman  elected  on  wrong  day,  refused,  839  n, 

requisites  of  def  jndant's  pleas  or  answer,  893. 

usurpation  of  franchises,  distinction,  895. 

forfeiture  of  charter  or  franchises,  165,  896. 

does  not  lie  to  vacate  charter  for  passage  of  unauthorized  ordinances, 

89Gn. 
for  illegal  usurpation  of  powers,  897. 
will  not  lie  to  enforce  performance  of  corporate  duty,  897. 
not  appropriate  for  purpose  of  annulling  ordinance,  897  n. 
will  not  lie  for  the  taking  of  land  witliout  making  compensation,  897  n. 
nor  to  test  legal  right  of  gas  company  to  lay  pipes,  897  n. 
proceeding  mu.st  be  instituted  by  attorney-general,  898. 
relator,  who  may  be,  890  n.,  900,  901  and  notes. 
supersedeas  bond,  235  n. 
discretion  of  court,  how  exercised,  899-901. 
rule  to  show  cause  will  not  be  g^-anted  in  all  cases,  900. 
when  and  for  what  the  appropriate  remedy,  256,  272,  275  n.,  890. 
against  officers  of  assumed  corporation,  894. 
against  whom  to  be  brought,  895. 

civil  action  in  quo  icatranto  must  be  brought  where,  900  n. 
rules  to  guide  judicial  discretion,  901. 
where  there  can  be  no  trial  during  officer's  term,  902. 
user  or  possession  of  office  or  franchise  necessary,  903. 
effect  of  judgment  of  ouster,  904. 

may  be  removed  from  State  court  to  Federal  court,  905  n. 
practice  in  quo  warranto  proceedings,  905  and  notes, 
relator  entitled  to  costs  if  successful,  905  n. 
refusal  of  court  to  allow,  reviewable  on  error,  905  n. 

RAILING  OR  BARRIER 

in  street  to  guard  against  accidents,  failure  to  provide,  1005,  1017  n. 
RAILROADS, 

constitutionality  of  the  power  to  municipalities  to  aid  in  construction  of, 
12,  153-164,  508. 
VOL.  II.  —  52 
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decisions  of  the  different  States  cited,  153  n.,  157  n.,  163. 

power  judicially  established,  but  its  exercise  baneful,  153, 157. 

power  to  aid  must  be  express,  161,  507  a. 

construction  of  grants  of  such  power,  161,  507  a,  542  n. 

conditions  precedent  must  be  complied  with,  163,  550. 

negotiable    railway    aid  bonds,  nature    of,    485  et  seq.      (See    Bonds, 
Municipal.) 

legislature   cannot  compel  municipality  to  create  a  debt  to  aid  in  con- 
struction, 74. 

municipal  corporations  cannot  be  compelled  to  become  stockholders,  74  n. 

taxing  power  may  be  employed  to  aid  in  construction,  74  n. 

legislature  may  ratify  defective  subscriptions  by  municipalities,   79  n., 
544.     (See  Curative  Acts.) 

express  power  to  subscribe  for  stock,  127  n. 

right  to  rescind  previous  action,  290  n. 

city  cannot  ratify  subscription  to,  463  u. 

rights  of  municipality  as  stockholder,  538  n. 

power  to  donate  bonds  in  lieu  of  lands  and  right  of  way,  542  n. 

distinction  between   municipal  "  subscription  "  and    municipal  '*  dona- 
tion," 515  n. 

power  may  be  annulled  by  constitutional  provision  or  legislative  action, 
70,  539. 

what  constitutes  completed  subscription,  538-541. 

mode  of,  540. 

one  subscription  does  not  exhaust  the  power,  541  n. 

change  in  the  name  of  the  company  will  not  invalidate,  541  n. 

effect  on  incomplete    subscription   of    constitutional  provision  limiting 
power  to  aid,  540  n. 

effect  of  consolidation  of,  on  validity  of  subscription,  541. 

where  there  is  danger  of  misapplication  of  funds  subscribed,  550  n. 

cannot  be  made  without  affirmative  vote,  551  n. 

when  special  authority  will  impliedly  repeal  charter  limitations,  554  n. 

mandamus  to  compel  county  subscription  to  railroad  stock,  866  n. 

vote  of  county  to  subscribe  for  stock  held  not  to  be  a  contract,  866  n. 

taxpayers  may  enjoin  illegal  subscription,  919  n.     (See  Injunction.) 

power  of  Congress  to  incorporate,  38. 

right  of  legislature  to  regulate  charges,  52  n. 

franchise  to  operate  railway  and  take  tolls  cannot  be  leased,  580  n. 

city  may  extend  street  across  roadway,  588  n.,  680  n. 

but  cannot  lay  out  street  through  depot  grounds,  588  n. 
nor  longitudinally  upon  its  right  of  way,  680  n. 

as  to  right  to  occupy  highway  longitudinally,  705  n.,  707. 

where  railroad  alters  highway,  duty  of  company,  707  n.,  933  n. 

crossing  of  streets  by,  rights  of  company,  municipality,  and  lot-owner, 
707  n. 

can  dedicate  land  for  public  highway,  635  n. 

grant  by  town  of  part  of  commou  for  railroad  depot,  646  n. 
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RAILROADS  —  continued. 

power  of  legislature  to  authorize  construction  over  public  squares,  651  n. 
subject  to  indictment  for  erecting  building  in  highway  without  authority, 

659  n.     (See  Indictment.) 
not  entitled  to  private  land  until  damages  assessed  and  tendered,  615  n., 

723  d,  n.  on  p.  878. 
leasing  of  road  does  not  deprive  lessor  of  eminent  domain  power,  723  a,  n. 
right  of  way  is  exclusive  at  all  times  and  for  all  purposes,  752  n.  on  p.  914. 
may  take  land  of  gas  company  by  eminent  domain,  694  n. 
cannot  locate  road  through  land  acquired  by  city  for  reservoir,  694  n. 
power  to  construct  to  city  gives  right  to  enter  city,  707  n. 
no  right  to  erect  fences  across  platted  streets  though  not  in  use,  713  n. 
may  be  compelled  by  mandamus  to  erect  viaducts  at  crossings,  713  n. 
may  be  required  to  station  flagmen  at  crossings,  322  n.,  393  n.,  713  n. 
or  to  provide  gates  at  crossings,  393  n. 
and  to  fence  road-bed,  393  n. 
power  of  city  to  regulate  running  of  cars,  393  n. 
may  be  required  to  light  its  roadway  within  city  limits,  714. 
grant  of  right  to  lay  track   over   bridge,    city  cannot  subsequently  im- 
pose charges,  789  n. 
liable  to  indictment  for  obstructing  highway,  932  n. 
mandamus  to  enforce  duty  to  keep  bridges  in  repair,  933  n. 
defect  in  street  caused  by,  town  primarily  liable,  action  over,  1037. 
mandamus  to  compel  railroad  company  to  grade  street  at  crossing,  1037  n. 
local  assessments  on  railroad  property,  752  n.  on  p.  921,  755  n.,  777  n., 

789  n. 
taxation  of,  by  municipalities,  771,  790  and  notes. 
sale  of  rolling  stock  for  taxes  restrained,  923  n.,  924. 
RAILROADS   IX   STREETS, 

legislative  power  and  municipal  control,  71,  701-727. 

special  constitutional  limitation  on  legislative  power  with  respect  to,  701 

a-701  c. 
legislature  may  delegate  authority  to  municipality,  705,  719. 
grants  to  lay  down  tracks  and  operate  road  are  property  rights,  68  a,  n. 

city  not  liable  in  damages  for  unauthorized  grant,  710. 
•when  grant  of  right  constitutes  a  contract,  705  n. 
construction  of  act  requiring  franchise   to  be  sold  at  auction,  466  n., 

706  n. 
mandamus  by  successful  bidder  to  compel  acceptance  of  bond,  706  n. 
franchise  may  be  included  in  mortgage  and  sold,  705  n. 
power  of  city  to  guarantee  bonds  must  be  expressly  conferred,  471. 
right  to  use  streets  is  a  property  right  subject  to  condemnation,  588  n. 
constant  and  exclusive  use  of  part  of  street,  effect,  669  n. 
exclusive  privilege  to  use  streets  and  alleys,  695  n.,  715,  716. 
city  may  question  corporate  existence  and  rights  of  company  seeking  to 

use  its  streets,  701  n. 
consent  of  municipal  authorities  and  abutting  owners  may  be  required, 

7010,7016,720. 
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unauthorized  use  of  street  by  railroad,  remedies,  703  n.,  707,  708  et  seq. 

(See  Injunction  ) 
existing  state  of  the  law  in  respect  to  rights  of  abutter  and  the  public, 

704,  704  a.     (See  Abutter.) 
city  cannot  permit  street  to  be  occupied  by  private  railway,  705  n.,  710. 
to  authorize  use  for  steam  railway,  power  must  be  express,  705. 
police    power  over    railway   companies    occupying   streets,  322  n.,   711 

n.,  713,  714,  719,  720,  727. 
general  statute  and  special  charter  provisions,  how  construed,  709. 
legislative  authority  protects  from  public  prosecution,  711. 

but  not  from  liability  to  abutter,  711. 
if  constructed  without  lawful  authority  are  nuisances,  660  n. 
railway  may  become  a  nuisance  in  a  street  ;  indictment,  713,  730  n. 
mode  of  propelling  cars,  use  of  steam  power,   rate  of  speed  ;  munici- 
pal control,  713. 
charter  power  of  municipalities  in  respect  to,  719. 
right  to  lay  additional  track  requires  consent  of  property  owners  anew, 

720. 
use  of  snow-plows  regulated  by  ordinance,  720  n. 
covenant  to  keep  street  within  tracks  in  repair,  effect,  721. 
may  be  required  to  keep  tracks  watered,  721. 
if  track  is  so  laid  as  to  prevent  vehicles  from  standing  in  street,  722 

n.,  723  n. 
use  of  steam  motors  to  propel  cars,  722  n. 
preferential  right  of  company  to  use  of  its  track,  721,  727. 
improper  construction  of  track,  721. 

contro]  of  company  limited  to  street  included  within  its  tracks,  720  n. 
rights  and  liabilities  of  the  company,  721. 
reservation  of  right  of  city  to  purchase,  723  n. 
summary  of  the  law  in  respect  to,  724-727. 

whether  an  additional  servitude,  702,  703,  711,  722-727,  p.  893,  n. 
rights  of  abutter  with  respect  to  (see  Abuttkr). 
local   assessments    upon    and    taxation  of,   359  n.,  721  n.,  752  n.  on  p. 

922,  755  n.,  777  n.,  789. 
Broadway  Surface  Railway  case  (New  York),  53  n.,  68  a. 
New  York  Elevated  Railway  cases,  701  b,  n. 
New  York  Arcade  Railway  cases,  51  n.,  701  c. 
underground  street  railways,  701  b. 

railway  is  a  "  street  railway,"  703  n. 
horse  railways,  special  act  authorizing  held  void,  46  n. 
franchise  vested  with  property  rights  generally,  68  a,  n.  on  p.  116. 
charter  authority  to  city  to  permit  railway  in  street  held  to  refer  to,  705  n. 
whether  city  may  grant  exclusive  right,  695  n.,  715,  716,  718. 
use  of  street  for  horse  railway,  not  an  additional  servitude,  722,  723. 
as  to  distinction  between  horse  railways  and  steam  railways,  722. 
right  to  occupy  public  streets,  715-723. 
rights  and  liability  of  company,  721. 
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right  to  substitute  cable  railway  for  horse  railway  denied,  719  n. 

elevated  railways,  New  York  legislation  and  its  construction,  723a-723  c. 
(See  Abctter.) 

erection  of,  constitutes  a  taking  of  abutter's  easement,  992  n, 

street  railways  operated  by  electricity,  p.  893,  n. 
RAPID   DRIVIXG.     ("See  Police  Power  axd  Regclations.) 
RAPID  TRANSIT  ACT  OF  NEW  YORK,  717  n.,  723  a,  n.,  995  c,  n. 

on  p.  1241. 
RATEPAYER, 

difference  between  inhabitant  and,  303  n. 
RATIFICATION  (see  Curative  Acts), 

by  legislature,  of  corporate  acts  and  by-laws,  77-79,  419. 

by  corporation  of  unauthorized  acts  and  contracts,  139, 458  n.,  463-465,  547. 
sales  of  property,  578. 

principle  of  ratification  by  delay,  applicable  to  municipal  corporations,  548. 

by  legislature  of  title  to  oflBce,  197  n. 
REAL   ESTATE, 

power  to   take  and  hold,    68,   561-565.      (See  Property;    Ripariak 
Proprietor  ) 
RE-ASSESSMENT  (see  Curative  Acts;  Legislature), 

legislature  may  order,  814. 

power  authorized,  751,  814. 
RECITALS, 

in  bonds,  estoppel,  520  etseq.     (See  BoxDS,  MrrxicrpAi..) 
RECLAMATION   OF   LANDS, 

burden  laid  ou  district  and  persons  benefited,  760  b,  n. 
RECONSIDERATION 

of  votes  and  measures,  290,  297. 
RECORDER'S  COURT.     (See  Municipal  Court.) 
RECORDS   AND  DOCUMENTS,    (Chap.  XL  Secs.  293,  et  geq.') 

records  kept  by  clerk  pro  tern.,  293. 

signature  of  chairman,  293  n.     (See  Mayor  ;  Presiding  Officer.) 

failure  of  clerk  to  take  oath  does  not  invalidate  his  record,  293  n. 

power  to  amend  records  of  New  England  town  meetings,  294-296. 

town  not  concluded  by  fraudulent  amendment,  294. 

whether  clerk's  successor  can  make  amendment,  294  u. 
clerk  cannot  after  he  is  out  of  oflSce,  294  n. 

mandamus  to  compel  amendment,  296,  299  n. 

general  power  of  clerk  to  amend  record,  297 

new  board  amending  record  of  old,  297. 

parol  evidence  to  apply  record,  298. 

contradict  or  explain  record,  298,  299,  304  n. 

show  omissions,  300.  301. 

in  collateral  action  not  admissible  to  contradict  record,  299. 

what  facts  may  be  shown  by  parol,  298  n.    (See  Evidence.) 

proof  of  facts  on  record,  300  n. 

rights  of  creditors  not  prejudiced  by  neglect  to  keep  record,  300  n.,  963  n 


1474  INDEX.     ' 

The  references  are  to  the  sections.    Vol.  I.  §§  1-555 :  Vol.  II.  §§  556-1052. 

RECORDS   AND   DOCUMENTS— con/mwei/. 

custody  of,  points  ruled  in  England,  302  n. 

mandamus  to  compel  delivery,  302,  846  n.,  848. 

corporation  may  replevy  records,  302. 

of  the  right  to  inspect,  303. 

attachment,  when  officer  disobeys  rule  to  allow  inspection,  303. 
mandamus  to  enforce  the  right,  303,  848. 

English  decisions  concerning  records  as  evidence,  304  n. 

sworn  or  examined  copies,  when  admissible  as  evidence,  304. 

use  of  records  in  actions  by  or  against  corporation,  304,  305. 

parol  evidence  of  resolutions,  298,  335  n. 

mandamus  to  recording  officer,  831  n. 

signing  minutes  not  equivalent  to  signing  resolution,  331  u. 

what  is  sufficient  to  constitute  a  contract,  449. 

when  contract  must  be  proved  by  the  record,  459  n. 
RECORDING  ORDINANCES.     (See  Ordinances.) 

construction  of  charter  provision,  335. 
"E-ELECTION, 

of  expelled  member  of  council,  248. 
EFUSAL.     (See  Demand.) 
.EFUSE   MATTER,  , 

license  to  remove,  369. 
EGENTS   OF  THE   UNIVERSITY, 

of  Maryland,  a  private  corporation,  56  n. 
REGISTRATION, 

of  voters  may  be  required,  195  n.     (See  Voter  and  Voting.) 

of  bonds,  543.     (See  Bonds,  Municipal.) 
-EGULATE.    (See  Ferries;  Licenses;  Ordinances;  Taxation.) 
RELATOR.     (See  Mandamus;   Quo  Warranto.) 
RELIEF.     (See  Equity;    Injunction;  Remedy.) 
RELIGION, 

devise  to  town  for  support  of,  573  n. 
RELIGIOUS   SOCIETIES, 

whether  exemption  from  taxation  includes  local  assessments,  757  n.,  777. 

exemption  statutes  strictly  construed,  776. 
use,  not  owuership,  is  the  test,  776  n. 

parsonage  and  lot  not  exempt,  776  n. 
REMEDY  (see  Action;  E.iectment;  Equity;  Injunction;  Mandamus; 
Prosecutions;  Quo  Warranto;  Suits;  Torts), 

suggested  as  to  corporate  powers,  12, 12  a,  13. 

of  creditors  on  dissolution  of  corporation,  170. 

when  corporation  is  abolished,  186. 

special  remedy  given  by  statute  is  cumulative,  202  n.  on  p.  285. 

by  mandamus  to  compel  amendment  of  record,  296,  299  n; 

of  corporation  in  respect  to  invalid  bond,  458. 

when  city  issues  bonds  without  authority,  462. 

of  lowest  bidder  when  contract  is  awarded  to  another,  468  n. 

of  mechanics  and  others,  577. 
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of  land-owner  in  respect  to  condemnation  proceedings,  609  et  seq. 

for  encroachments  and  obstruction    in  streets,  637  n.,  639  n.,  642  n., 

659-663.  865  n.,  932  n. 
for  misuser  of  dedicated  property,  653. 
in  case  of  change  of  gi-ade  of  street,  686.     (See  Stkeets.) 
for  unauthorized  use  of  street  by  railway,  708. 

of  abutter  for  use  of  street  by  steam  railway,  723  d.     (See  Abutter.) 
where  property  exempt  from  taxation  is  assessed,  776  n. 
by  mandamus  to  compel  payment  of  debts,  849. 
of  bondholders  in  Federal  courts,  855,  856. 

to  prevent,  correct,  and  redress  illegal  corporate  acts,  611  n.,  906-934. 
where  statute  provides  specific  remedy  such  remedy  is  exclusive,  993. 
REMOVAL, 

power  of  council  to  remove  officers,  240-256.     (See  Amotiox  and  Dis- 
franchisement.) 
of  officers  from  municipality,  195  n.  on  p.  278,  228. 
REMOVAL  OF   CAUSES.    (See  Bonds,  Mdnicipal;  Federal  Court.) 
REPAVE   (see  Streets), 

power  to  compel,  752  n.  on  p.  915,  761  n.,  780. 
REPEAL  (see  Creditors;  Mandamus;  Taxation), 
of  charter,  68  a,  85,  169,  169  a,  170,  173. 
by  implication,  86-88. 
of  ordinances,  314. 

ends  prosecution  thereunder,  314  n. 
of  power  to  grant  licenses,  62. 
of  legislative  grants  of  property,  68  n. 

of  act  under  which  contract  for  supply  of  gas  was  made,  692  n. 
of  charter  power  of  taxation  by  constitutional  provision,  740  n.,  746  n. 
implied  repeal  of  charter  limitation  on  rate  of  taxation,  769. 
of  statute  making  city  liable  for  damages  from  change  of  grade  of  street, 
989  n. 
REPEATING  CLAUSE 

in  revised  charter,  effect,  86. 
REPLEVIN, 

lies  for  official  books,  &c.,  302. 
right  to  office  cannot  be  tried  in,  302  n. 
lies  agamst  pound-keeper,  when,  150  n.   350 
REPRESENTATIVE   SYSTEM, 

necessity  of,  in  populous  places,  28  n.  on  p.  48. 
RESERVOIR   (see  Water  and  Water- Works), 

railroad  cannot  be  located  through  land  acquired  by  city  for,  694  n. 
nght  of  city  to  occupy  surface  of  street  with,  697. 
city  may  construct,  in  street  for  municipal  uses,  690. 
PVQTnTi'i'?."  °^'  ^^^«'°^e'-«^o"  of  land  mto  apark,  power  of  legislature,  68. 
Voter),  ^'"^  ^^^^-^^o-^'s ;   Non-Resident;   Office  and   Officer; 

as  a  qualification  for  office,  195. 
membership  constituted  by,  9  n.,  40. 
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as  a  qualification  of  voters,  39,  195. 

what  constitutes  a  residence,  195  n. 

colorable  residence  insufficient  to  constitute  inhabitance,  303  n. 

of  occupant  of  dwelling-house  divided  by  boundary  line  of  towns,  184  n. 
RESIGNATION   (see  Office  and  Officer;  Process), 

of  municipal  officers,  224-228. 

after  issue  of  writ  of  mandamus,  861  a-861  d. 
RESOLUTION.     (See  Ordinances  or  By-Laws.) 

RESPONDEAT  SUPERIOR    (see  Actions;  Contractor;  Negligence; 
Streets;  Torts), 

application  to  municipal  corporations,  237  n.  on  p.  324,  968,  974-983. 

held  to  be  inapplicable  to  counties,  963  n. 

when  applicable  and  when  not,  974-983. 

no  application  where  acts  are  wholly  ultra  vires,  969,  969  a. 

illustrative  cases,  970,  971. 

cases  where  implied  corporate  liability  exists  for  wrongful  acts,  971,  973. 

wrongful  acts  done  colore  officii,  972. 

corporation  liable  if  it  adopts  the  wrongful  acts,  972. 

liable  for  trespass  upon  land,  970  n.,  971  n. 

not  applicable  in  the  case  of  licensees  of  a  municipality,  953. 

no  application  where  buildings  are  destroyed  to  prevent  spreading  of  fire, 
955  n.,  957. 

doctrine  as  applied  to  acts  of  contractors,  1027-1031,  1033. 

application  of  principle  with  respect  to  officers  and  their  subordinates, 
237  n.  on  p.  324. 
RESPONDENT.    (See  Mandamus;  Quo  Warranto.) 
RESTAURANTS.    (See  Saloons.) 
RESTITUTION 

to  taxpayer  of  pi-operty  exacted  by  taxation,  61  n. 
RESTRAINT  OF   TRADE.    (See  Trade.) 
RESTORATION  TO  OFFICE.   (See  Mandamus.) 
RETROSPECTIVE  LEGISLATION.   (See  Curative  Acts.) 
RETROSPECTIVE   TAXATION 

may  be  authorized  by  the  legislature,  751.     (See  Re-Assessment.) 

RETURN.    (See  Mandamus.) 

REVENUE    (see  Constitutional  Provisions;  Funds;   Garnishment; 
Taxation), 
legislative  power  over,  61  n.,  767. 
use  of  surplus  revenues,  94. 
licenses  for  revenue  purposes,  323  n.,  357,  359  n. 
fines  for  purpose  of  raising,  339  n. 

general  laws  and  special  charter  provisions  construed,  770  et  seq. 
REVERTER.     (See  Dedication;    Eminent  Domain;    Fee;  Property; 

Streets;  Trustees  and  Trust  Property.) 
REVIEW, 

of  proceedings  of  municipal  corporations   and  courts.    (See  Appeai  ; 
Certiorari.) 
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REVIVAL 

of  corporations,  174. 
REVOCATION, 

of  dedication  by  owner,  632.    (See  Dedication.) 

of  acceptance  by  corporation,  632. 
REWARD   FOR  OFFENDERS, 

of  the  power  to  offer,  139,  479  n. 
revoke,  139  n. 

requisites  to  secure,  139  n. 

officer  cannot  claim,  139,  234  n. 
RHODE   ISLAND, 

quo  warranto  against,  8. 

aldermen  and  councilraen  are  "  civil  officers,"  59  n. 

as  to  implied  power  of  municipalities  to  borrow  money,  118  n. 

assessment  for  local  improvements,  benefit*?,  752  n.  on  p.  920. 

rule  as  to  liability  for  change  of  grade  of  street,  990  n.  on  p.  1222. 

liability  for  unsafe  streets,  1000  and  note. 
RICE, 

growing  of,  within  corporate  limits  may  be  prohibited,  375  n. 
RIOTS   AND  MOBS.     (See  Mobs.) 
RIOTING, 

when  it  avoids  election,  197  n.  on  p.  281. 

Pittsburg  riots,  9-39  n. 
RIPARIAN  PROPRIETOR    (see  Propkrty;  Rivers;  Wharvks), 

rights  of,  as  respects  wharves,  106,  109. 
subject  to  municipal  control,  107  n. 

nature  and  extent  of  riparian  rights,  106  n.,  107  n.,  109  n. 

rights  of  municipality  as,  109,  697  n. 

building  of  wharf  by  municipality  does  not  invade  rights  of,  110. 

boundaries  on  rivers,  &c.,  182. 

where  title  of,  stops,  634,  649. 

rights  of  city  to  alluvion,  &c.,  563  n.,  634. 

no  right  to  foul  or  corrupt  water  of  a  running  stream,  597  n. 

where  State  is  owner  of  land  under  water,  dedication  by  private  riparian 
proprietor,  634. 

rights  of,  in  city  of  New  York  in  respect  to  streets,  636  n. 

ferry  right  of  riparian  donor  on  dedicated  front,  646  n. 

where  city  makes  improvement  in  front  of  lot  of,  971  n. 

drainage  into  stream,  liability  of  city  to,  1047  n. 
RIVERS  (see  Watercourse), 

boundaries  on,  182. 

nuisances  upon,  within  city  limits,  377. 

under  police  power,  channel  may  be  turned  or  straightened,  141  n. 

dedication  of  streets  bordering  on,  634. 
ROAD  DISTRICTS, 

quasi  corporations,  25.    (See  Quasi  Corporations.) 

political  subdivisions  of  counties,  963  n. 

not  liable  to  civil  actions.  963. 
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ROADS    AND     HIGHWAYS.      (See   Dedicatiox  ;    Eminent   Domain-, 

Highways;   Streets;  Taxation.) 
ROLLING  MILL, 

may  become  a  nuisance,  374  n.  on  p.  448. 
ROLLING   STOCK, 

taxation  of,  790  n. 

sale  for  taxes  after  tender  of  tax-receivable  coupons,  923  n.,  924. 
ROMAN   MUNICIPALITIES, 

historical  view  of,  3-6. 
ROME,    CITY  OF, 

historical  sketch,  3  a. 
ROOFS, 

no  obligation  to  keep  ways  clear  of  snow,  393  n.    (See  Snow  and  Ice.) 

liability  of  city,  1013  n. 
RULE   TO   SHOW   CAUSE.     (See  Mandamus;  Quo  Warranto.) 
RULES   OF   EVIDENCE    (see  Evidence), 

corporation  cannot  change,  417. 
RULES   OF   PROCEEDING, 

how  changed,  288  n. 
RURAL  CEMETERY.     (See  Cemeteries.) 
RURAL   LANDS, 

within  city  limits,  taxation  of,  794,  795. 

SABBATH, 

laws  and  ordinances  for  the  observance  of,  397. 
ST.  LOUIS, 

MuUanphy's  devise  in  trust  for  emigrants,  571. 

act  establishing  Forest  Park  held  unconstitutional,  598  n. 
SALARY.     (See  Office  and  Officer;   Mandamus.) 
SALES, 

of  property  of  municipalities  on  execution,  576. 

for  delinquent  taxes,  819-822. 
SALOONS   (see  Liquors), 

power  to  regulate,  tax,  &c.,  44  n.,  62, 142  n.,  357  n.,  363  n.,  365  n.,  768  n. 

regulation  of  time  of  keeping  open,  400. 

power  to  license  inns  gives  no  power  to  tax,  768  n. 

may  be  taxed  for  maintenance  of  police  force,  61  n.,  793  n. 

ordinance  to  suppress  tippling-houses  held  valid,  368  n.  on  p.  441,  436  n. 
SALVATION   ARMY, 

ordinances  with  respect  to,  319  n.,  368  n.  on  p.  438.   (See  Police  Power.) 
SANITARY  REGULATIONS.     (See  Health.) 
SCAFFOLD, 

suspended  from  building,  not  a  nuisance,  660  n. 
SCHOOLS  AND  SCHOOL  DISTRICTS, 

school  districts  are  quasi  corporations  of  limited  powers,  22  n.,  24,  25. 

powers  of,  how  determined,  24  n. 

prohibition  of  special  acts  conferring  corporate  powers  does  not  include, 
46. 
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SCHOOLS   AND    SCHOOL   DISTRICTS  — continued. 

created  for  "  municipal  purposes,     49.     (See  Quasi  Corporations.) 

regular  organization,  proof  of,  8i  n. 

have  power  to  borrow  money,  119.     (See  Borrowing  Money.) 

application  of  corporate  funds  to  purchase  of  interest  in  school  building, 
119  n. 

individual  bond  of  school  directors  for  borrowed  money,  452  n. 

may  give  promissory  note  in  payment  for  building  of  school-house,  488  n. 

power  to  i.ssue  negotiable  securities,  509. 

erection  of  school-house  without  express  authority,  140  n. 

abolition  of  old  and  formation  of  new  district,  effect  on  title  to  property, 
189  n. 

as  to  notice  of  school  meetings  (in  New  York),  266  n.  on  p.  348. 

proof  of  proceedings  of,  301  n. 

ruks  and  regulations  of  school  boards  must  be  reasonable,   319  n.  on 
p.  397. 

property  held  in  trust  for  benefit  of  schools,  80  n. 

gifts,  &c.,  in  tpust  for  educational  purposes,  sustained,  568  et  seq. 

legislative  control  over  school  districts,  61  n. 

records  of  school  district,  parol  evidence,  299.     (See  Evidence.) 

conveyance  for  school-house,  valid,  563  n.,  566. 

devises  and  gifts  for  public  schools,  valid,  572  n. 

property  dedicated  for  schools,  648,  650  n. 

school-house  not  liable  to  levy  and  sale  on  execution,  576  n. 

exemption  from  taxation,  use,  not  ownership,  is  test,  776  n. 

liability  of  school  property  to  local  assessment,  777  n. 

taxation  of  property  not  liable  to  ordinary  municipal  taxation,  795. 

mandamus  to  school  officers,  826  n. 

attorney-general  cannot  enjoin  collection  of  taxes  levied  by,  924  n. 

liability  of  school  boards  for  injuries  to  pupils,  961  n.,  964  n.,  965. 

not  liable  to  civil  action  for  neglect  of  duty,  983. 
SCRIP, 

to  circulate  as  money,  127,  447  n.,  448,  461,  487  n. 

act  authorizing  particular  city  to  issue  scrip  for  particular  purpose,  void, 
46. 

unauthorized  issue  enjoined  by  taxpayer,  919  n. 
SEAL   (see  Con"tr.\cts;   Boundaries), 

what  is  a  sufficient  seal,  190  n. 

mandamus  to  obtain  possession  of,  302,  848. 

when  appointment  of  attorney  in  fact  need  not  be  under  seal,  190. 

contracts  under  seal,  456. 

effect  of  authoritatively  affixing,  190,  534  n. 

proof  of  seal,  191,  5-34  n. 

affixing  of  seal  to  unauthorized  contract  not  binding,  190  n.,  457  n. 

seal  attached  and  properly  attested,  prima  facie  evidence,  191. 

lease  held  void  for  want  of  seal,  192  n. 

attached  to  bonds  and  to  corporate  note,  effect,  192  n. 

mandamus  to  compel  officer  to  affix  corporate  seal  to  document,  831  n. 
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SEAL  —  continued. 

contracts  not  under  seal,  when  binding,  192,  450. 

implied  contracts,  when  binding,  192,  459-461,  938.     (See  Assumpsit.) 

individual  seal  of  officer  to  contract,  effect  of,  452. 

seal  on  corporate  conveyances,  580  n.,  581. 

where  bonds  are  stolen  and  seal  forged,  555. 
SEIZURE, 

exemption  of  municipal  revenues   and  property  from  judicial  seizure, 
100. 

trespass  for  illegal  seizure  under  void  assessment,  972  n. ,  973. 
SELECT  BODY.     (See  Council;  Mketings;  Qourum.) 
SELECTMEN, 

power  of,  to  bind  town,  30  n.,  148  n.,  283  n.,  452  n.,  455. 
SERVICE  OF  WRIT.     (See  Mandamus;  Process;  Resignation.) 
SET-OFF  (see  Debtor), 

right  of  officer  to,  in  respect  to  his  salary,  235  n.  on  p.  319. 

purchase  of  judgment  against  creditor  of  city  to  be  used  as,  457  n. 

debtor  may  procure  city's  obligations  for  purpose  of,  477  n. 

suits  to  collect  taxes  and  assessments  not  subject  to,  810,  815  n. 

right  of  city  to,  in  action  for  services  rendered  and  materials  furnished, 
937  n. 
SETTLEMENT, 

of  disputed  claim,  power  to  make,  477.     (See  Arbitration.) 
SEWERS   AND   DRAINS  (see  Streets;  Surface  Water), 

power  of  legislature  to  compel  city  to  provide,  73. 

power  tomake,  109  n.,  688,  689,  690  n.,  752  n.,  805-807. 

nature  of  power  to  construct,  58,  807. 

alteration  and  change  of  drainage  system,  805  n. 

governing  body  judge  of  necessity,  686  n. 

charter  requirement  that  council  shall  fix  dimensions,  96  n. 

council  may  order  sewer  to  be  built  by  committee,  289  n.,  308  n. 

injunction  to  restrain  construction,  1046  n.     (See  Injunction.) 

reconstruction  and  enlargement  of  culvert,  injunction  to  restrain,  995  c,  n. 
on  p.  1244. 

power  to  regulate  use,  and  to  protect,  681,  805. 

object  of  gutters,  and  municipal  control  of  use,  681. 

use  of  street  by  individual  for  private  sewer,  319  n.  on  p.  398. 

purchase  of  right  of  way  for  a  ditch,  agreement  to  construct,  609  n. 

drainage  of  lots  by  owner  may  be  required,  752  n.  on  p.  920. 

where  city  tore  up  good  pavement  for  purpose  of  constructing,  expense, 
780  n. 

removal  of  railway  from  street  if  necessary,  808  n. 

executive  officers  have  no  authority  to  convert  private  drain  into  public 
sewer,  1046  n. 

power  to  provide  outlet  beyond  corporate  limits,  182  n.,  446,  1049  n. 

city  cannot  discharge  drainage  into  mill-race,  1049 

sewer  commissioners  are  municipal  officers,  58. 

implied  liability  for  services  of  inspector,  480  n. 
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SEWERS   AND   BR Xl^S  — continued. 
land  may  be  condemned  for,  598. 

measure  of  damages,  625  n.  on  p.  735. 
Tise  of  stream  as  sewer,  dedication  established  by  long  user,  637  n. 
how  to  be  paid  for,  761  n.  on  p.  937,  806-809. 
drainage  of  lands  at  expense  of  property  benefited,  752  n.,  756  n. 
exemption  from  local  assessment  for,  773  n.,  777  n. 
♦'  remote  benefit  "  construed,  806  n. 
apportionment  of  expense,  how  to  be  made,  806. 
mode  of  inaking  assessments,  809. 

second  assessment  justified.  809  n.     (See  Re-Assessmext.) 
maintaining  engines  as  part  of  sewerage  system,  assessment,  809  n. 
where  sewer  becomes  a  nuisance,   liability,  375  n.,  660  n.  on  p.  786, 

1046  n. 
house  vault  flooded  from  defective  sewer,  656  a. 
discharge  of  water  and  sewage  on  private  lands,  1042  n.,  1049  n. 
where   discharge   of  sewage  into  natural  stream  becomes  a  nuisance, 

1047. 
drain  at  end  of  wharf,  1047  n.,  1049  n. 
as  to  rights  of  riparian  proprietor,  1047  n. 
maintenance  of  gratings  over  entrance  to,  injunction  to  prevent  refused, 

907  n. 
improper  construction  causing  nuisance,  indictment,  932  n. 
corporation  liable  for  trespass,  971. 

no  liability  for  failure  to  provide  drainage  or  sewerage,  1046. 
nor  for  insufficiency  in  plan  adopted,  1046,  1051. 
nor  where  gutters  or  drains  are  not  of  adequate  size,  1046. 
not  responsible  for  error  of  judgment  upon  which  system  was  devised, 

1046  n. 
liability  where  plan  proved  defective,  949  n.,  1024  n.,  1040  n.,  1046-1051. 
damages  accrue  to  owner  of  property  at  time  of  injury,  1038  n. 
liability  as  to  public  sewers  constructed  and  controlled  by  city,  1046, 

1051. 
liable  for  negligence  where  duty  becomes  ministerial,  1048,  1049. 
ci\-il  liability  in  respect  to  surface-water,  drains,  and  sewers,  1038-1051  a. 
insufficient  or  defective  waterways  or  culverts,  1038  n. 
where  abutter  constructed  gutter  in   manner  other  than   as  ordinance 

required,  1039  n. 
negligence  is  ground  of  liability  for  defective  sewers,  1039  n.,  1046, 

1048-1051. 
liability  for  failure  to  keep  in  repair,  98  n.,  1045,  1047  n.,  1051. 
for  negligence  in  constructing  or  repairing,  979  n.,  980  n.,  986  n.,  1045. 

1049-1051. 
for  failure  to  keep  free  from  obstructions,  980,  1026  n. 
general  propositions  as  to  municipal  liability,  1051,  1051  a. 
SHADE-TREES.     (See  Trees.) 
SHOOTING   GALLERY, 

city  not  liable  for  injury  caused  by  bullet  from,  951  n. 
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SHOOTING   GROUND 

near  public  highway  may  be  a  nuisance,  374  n.  on  p.  448. 
SHORE.     (See  Ripakian  Proprietor;  Rivers;  Wharves.) 
SHOWS  (see  Exhibitions), 

defined,  361  n. 
SIDEWALKS  (see  Streets), 

"  street "  includes  sidewalks,  780  n. 
power  to  compel  building  of,  752  n.  on  p.  921,  798. 
contracts  to  build,  443  n. 

special  assessment  for,  764  n.  (See  Taxation  and  Local  Assessment.) 
cost  of  gutter  included  in  assessment  for  constructing,  780  n. 
particular  charter  as  to  cost  of  making,  &c..,  construed,  807  n. 
ordinance  for  building  may  be  shown  to  be  unreasonable,  319  n.on  p.  397. 
land  dedicated  for  street,  lot>owners  cannot  be  deprived  of  sidewalk,  629  n. 
measure  of  damages  where  sidewalk  is  lowered,  624  n. 
right  of  lot-owner  to  raise  or  lower,  661  n. 

right  of  abutter  to  build  house-vaults  under,   636  6,  699,  700.     (See 
Abutter.) 

city  may  impose  conditions,  688  n.,  690  n. 
openings  in,  660  n.,  699,  700,  734. 

awnings  over  sidewalks,  319  n.  on  p.  398,  374  n.  on  p.  449.     (See  Awn- 
ings.) 
staircase  in  sidewalk  not  necessarily  a  nuisance,  374  n.  on  p.  449. 
placing  or  carrying  of  sign-boards  on,  319  n.  on  p.  396,  394  n. 
skids  placed  across  sidewalks,  660  n.  on  p.  785. 

obstruction  by  swine,  680  n.  ' 

whether  abutter  maybe  required  to  clear  snow  from,  394, 1006  n.,  1012  n., 

1033  n.     (See  Snow  and  Ice.) 
failure  of  abutter  to  remove  unsafe  sidewalk  after  notice,  804  n. 
duty  of  municipality  to  keep  in  repair,  1008. 
liability  for  injury  by  reason  of  slippery  sidewalks,  1006, 1020  n.  on  p.  1286 

whether  abutter  is  liable  in  such  cases,  1006,  1012  n. 
defects  occasioned  by  accumulations  of  snow  and  ice,  1033  n.    (See  Snow 

AND  Ice.) 
iron  gas-box  may  be  actionable  defect,  1007  n. 
built  on  private  property,  liability  of  city  for  defects,  1009  n. 
liability  of  abutter  to  traveller,  and  to  municipality  in  case  of  non-repair, 

1012. 
cover  of  glass  and  iron  made  smooth  by  wear,  liability,  1012  n. 
SIGN-BOARDS  (see  Awnings), 

city  may  prohibit  placing  or  carrying  on  sidewalks,  319  n.  on  p.  396,  394  n. 
SIGNING  (see  Mayor  ;  Presiding  Officer), 

of  ordinances,  when  tissential,  331.     (See  Ordinances.) 
SINGLE   OFFENCES.     (See  Double  Offences;   Municipal  Courts,' 

Offences.) 
SINKING  FUND, 

rights  of  creditors  in  sinking  fund  for  their  benefit,  69. 
funded  debt,  what  is,  131  n.     (See  Funded  Debt.) 
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SIXKING  FUND  —  continued. 

city  stock  in  sinking  fund  not  a  debt,  136  a. 
SKIDS 

placed  across  sidewalks  temporarily,  not  nuisances,  660  n.  on  p.  785. 
SLAUGHTER-HOUSE, 

ordinances  to  regulate  slaughtering  of  animals,  323  n. 

as  to  power  to  designate  particular  building,  362  n. 

city  may  regulate  use  of,  369  n.,  405  n.  on  p.  473. 

by-law  providing  that  no  person  shall  keep  slaughter-house  within  city, 
374  n.  on  p.  446. 

whether  a  nuisance,  374  n.  on  p.  449.     (See  Xcisaxces.) 

indictment  against  corporation  officers  for  permitting  slaughter-houee  to 
be  kept,  933. 
SMALL  POX, 

municipal  authority  and  liability  in  respect  to,  144,  145,  977. 
SMOKE  AND  XOXIOUS  VAPORS, 

whether  or  not  nuisances,  374  n.  on  p.  449. 

elements  of  damage  entitling  abutter  to  compensation,  723  c,  n.,  723  d,  n. 
SXOW  AND  ICE, 

ordinances  respecting,  393  n.,  394. 

as  to  duty  of  abutter  to  clear  sidewalk  of  snow,  394, 1006  n. ,  1012  n.,  1033  n. 

liability  for  injury  by  reason  of  accumulation  of,  1006. 

whether  owner  of  abutting  property  is  liable,  1006,  1012  n. 

owner  liable  for  injiiry  from  snow  and  ice  falling  from  roof,  1006  n. 

projection  of  mass  of  snow  and  ice  from  roof,  not  such  a  defect  as  to  ren- 
der city  liable,  1013  n. 

liability  with  respect  to  icy  sidewalks,  1006,  1020  n.  on  p.  1286. 

abutter  not  liable  for  defects  in  sidewalk  occasioned  by  accumulations  of, 
1033  n. 
SXOW-PLOWS, 

use  by  street  railway  regulated  by  ordinance,  720  n. 
SOAP  AXD  CANDLES, 

manufacture  of,  within  city  limits,  369  n. 
SOIL, 

right  of  lateral  support  of,  inapplicable  with  respect  to  streets,  672,  990  n. 
on  pp.  1225,  1226,  991. 

right  to  remove  from  street  for  use  elsewhere,  687,  688,  689,  989  n. 
SOUTH  CAROLINA. 

jurisdiction  of  municipal  courts,  438. 

a.ssessment  for  local  improvements,  752  n.  on  p.  921. 

statute  of  Anne  as  to  quo  tcarranto  adopted  in,  888  n. 
SOUTH  DAKOTA, 

constitution  provides  that  property  shall  not  be  taken  or  "  damap 
without  compensation,  618  n. 

constitutional  provision  respecting  street  railways  and   railway  < 
701  a,  n. 
SPAIN, 

ancient  cities  in,  7. 
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SPECIAL  ACTS  (see  Charter;  Gen p:ral  Laws  ;  Special  Charters), 

incorporation  of  municipalities  by,  45. 

constitutional  provisions  respecting,  45  and  notes. 

distinction  between  general  and  special  legislation,  45  n. 

prohibition  of  special  acts  conferring  corporate  powers,  46. 
does  not  include  quasi  corporations,  46. 

special  act  authorizing  construction  of  street  railway  held  void,  46  n. 
constitutional  prohibition  against,  701  a,  701  b. 

grants  of  easement  in  street  cannot  be  made  by,  49  n. 

when  in  conflict  with  general  laws,  87,  770. 

authorizing  issue  of  bonds  in  aid  of  railroads  construed,  161  n. 

creating  board  of  park  commissionei's  held  void,  598  n. 
SPECIAL  ASSESSMENTS  (see  Taxation  and  Local  Assessment), 

cannot  be  enforced  by  fines,  765  n. 
SPECIAL  BENEFITS.    (See  Taxation  and  Local  Assessment.) 
SPECIAL  CHARTERS,  12,  85  n. 

abolished,  41.     (See  Charter.) 
SPECIAL  ELECTIONS.    (See  Elections.) 
SPECIAL  GRANTS, 

ordinances  under,  316o 
SPECIAL  MEETINGS   (see  Meetings;  Notice), 

provision  in  English  Municipal  Corporations  Act  in  respect  to,  265. 

what  business  may  be  transacted,  264  n. 

as  to  authority  of  clerk  to  call  and  warn,  266  n. 
SPECIAL   POWERS   AND   LIMITATIONS,  102   et  seq.    (see   Charter; 
Constitutional  Provisions;   Debts;  Powers  and  Duties), 

in  respect  to  issuing  bonds,  construed,  542. 

as  to  corporate  property,  562. 

as  to  levy  and  collection  of  taxes,  765. 
SPECIAL   TRIBUNAL, 

to  decide  election  contests,  200,  201. 

to  try  impeachments  of  city  officers,  244. 
SPECIALTY  CONTRACTS,  456.     (See  Contracts;   Seal.) 
SQUARE,  643  et  seq.     (See  Dedication;   Public  Square.) 
"SQUARE"    AND   "PLACE," 

defined,  645  n. 
STAGE-COACHES.     (See  Vehicles.) 
STAIRS 

encroaching  upon  streets,  660.     (See  Purpresture.) 
STALLION, 

exhibition  of,  in  public  streets,  375.     (See  Animals.) 
STATES  OF  THE  UNION   (see  Eminent  Domain;   Federal  Courts), 

distinction  between  the  State  and  its  corporate  creations,  31. 

like  distinction  existed  in  the  Roman  law,  31. 

devise  to  a  State  valid,  31. 

power  to  contract  and  to  sue,  31. 

cannot  be  sued  without  their  consent,  31. 

limitation  on  State  indebtedness  does  not  apply  to  municipalities,  138. 
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STATES   OF   THE    L^'SIO'S  —  continued. 

suits  in  name  of.  or  of  attorney-general,  909  et  seq. 

State  revenue  laws,  770  et  seq. 
STATUTE.     (See  Constitutioxal  Provisions,  Legislature.) 
STATUTE   OF   FRAUDS, 

contracts  of  municipalities  within,  449. 
STATUTE  OF  LIMITATIONS.     (See  Limitation  of  Actions.) 
STATUTES  (see  Charter;  Legislature;  Powers), 

effect  of  repeating  clauses  in,  86. 

when  deemed  substitutes  for  former  statutes,  86  n. 

usage  as  affecting  construction,  93. 

special  statutory  jurisdiction  excludes  quo  warranto,  205,  891  n. 

ordinances  cannot  enlarge  or  change,  317. 

statutory  regulation  of  fines  and  penalties,  337. 

curative  statutes.     (See  Curative  Acts.) 

legalizing  obstructions  to  be  strictly  construed,  657. 
STEAMBOAT, 

power  to  tax,  787,  788. 

ordinance  requiring  spark  arrester  on,  819  n. 
STEAMBOAT   LINE, 

no  implied  power  in  municipality  to  aid,  161  n. 
STEAM   ENGINE, 

not  necessarily  a  nuisance,  321. 

as  a  means  of  locomotion  in  highway  not  necessarily  a  nuisance,  684, 730  n 
STEAM   FLOURING   MILL, 

whether  a  nuisance,  374  n.  on  p.  449. 
STEAM   MOTOR, 

use  of,  by  street  railways,  722  n.,  1011  n. 
STEAM   THRESHING  MACHINE, 

highway  may  be  used  for  passage  of,  684. 
STOCK, 

power  to  subscribe  for,  508.     (See  Railroads.) 

and  what  it  implies,  488  n.,  507  a. 
STOCK-YARDS, 

whether  nuisances,  374  n.  on  p.  449. 
STOOP, 

use  of  portion  of  street  for,  734  a. 
STREETS, 

subject  treated,  chap,  xviii.  on  Streets.      (See  Dedication;  Eminent 
Domain;  Highways;  Sidewalks;  Viaduct.) 

"street"  includes  sidewalks  and  gutters,  780  n.     (See  Sidewalk.) 

police  power  over,  to  secure  safety,  393,  405, 

speed  of  travel  regulated,  .393,  713  n.     (See  Vehicles.) 

regulation  of  removal  of  buildings  on,  395,  730  n. 

city  may  contract  for  breakwater  to  protect,  443  n. 
may  contract  for  lighting,  443  n. 

contract  with  corporation  officer  to  keep  streets  in  repair,  444  n. 

conveyance  of  land  beyond  corporation,  for  street,  void,  565. 

VOL.  II.  —  53 
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STREETS  —  continued. 

built  above  grade  of  adjoining  land,  damages  for  support,  591  n. 

land  may  be  condemned  for,  595,  599  n.,  602.     (See  Eminent  Domain.) 

private  persons  may  contribute,  towards  expense  of,  458,  596. 

acquiring  streets  by  dedication,  627  et  seq.     (See  Dedication.) 

limited  dedication  for  street  only,  629  n. 

mines  and  deposits  of  coal  in,  629,  633  n.,  664  n.,  687  n.,  688. 

widow  not  dowable  in  land  dedicated  or  taken  for,  594,  635  n. 

width  of  street  by  user,  &c.,  639,  667  n.,  680  n. 

rights  of  riparian  proprietors  in  New  York  City  in  respect  to,  636  n. 

legislature  may  provide  for  improvement  through  commissioners,  58  a,  n. 

ultra  vires  contract  may  be  ratified  by  legislature,  77  n.     (See  Curative 

Acts.) 
legislative  grant  of  easement  is  a  grant  of  corporate  power,  49  n. 
use  of  streets   bordering  on   navigable   waters,    110.      (See   Riparian 

Proprietor.) 
wharves  at  end  of  streets,  103  n.,  104  n.,  106  n.,  110,  634  n.    (See  Wharves.) 
establishment  of  ferry  at  end  of  dedicated  street,  114  n.     (See  Ferries.) 
power  to  open  streets  and  make  improvements,  95. 
delegation  of  powers,  96,  658. 
"  opening  "  street  defined,  606  n. 
power  to  open  streets  construed,  611  n.,  680  n.,  865  n. 
laying  out  streets  through  cemeteries  372  n. 

jity  may  extend  street  across  a  railway,  588  n.,  680  n      (See  Railroads  ) 
but  cannot  lay  one  out  through  depot  grounds,  588  n. 
or  longitudinally  over  right  of  way,  680  n. 
nimidamus  to  compel  city  to  open  street,  when  refused,  830  n.  865  n. 
opening,  improving,  and  vacating  —  remedy  of  abutter  in  equity,  907  n. 
proceedings  in  opening,  revised  on  certiorari,  926. 
supersedeas  necessary  to  stay  proceedings  to  open,  929  n. 
extension  of  street  so  as  to  bring  existing  nuisance  within  its  limits,  966  n. 
liability  for  damages  in  laying  out  street  where  acts  are  ulti-a  vires,  970. 
when  city  liable  for  trespass  of  officers  in  exercising  power  to  open  or 

improve,  971. 
city  acquires  no  rights  until  street  has  been  opened  and  compensation 

made  to  owner,  971  n. 
extent  of  legislative  control,  obstructions,  656-658,  730. 
toll-gates  in,  657  n.,  658  n. 
public  nature  of,  656,  656  a. 
respective  rights  of  the  abutter  and  of  the  public,  656  a.     (See  Abutter.) 

result  of  the  New  York  cases  stated,  656  h. 
qualified  right  of  municipalities  under  Canadian  Municipal  Act,  662  n. 
legislature  may  transfer  control  to  park  commissioners,  656  n.     (See  Park 

Commissioners.) 
abutter's  rights  in  the   street  are  property  rights,  587  b,  656  a,  656  b, 

663  n.  on  p.  792,  723  c,  730. 
public  cannot  take  gravel  below  grade  line,  656  a,  n.,  687.    (See  Abutter.) 
abutter  may  build  underground  house  vaults,  656  b,  699,  700. 
city  may  impose  conditions,  688  n.i  690  n.,  768  n. 
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statutes  authorizing  obstructions  are  strictly  construed,  657. 
delegation  of  power  in  respect  to  uses  of  streets  to  municipality,  658. 
legislative  authority  to  build  tunnel  under  street,  658  n. 
how  far  city  can  authorize  irrevocable  public  use  by  others,  658. 
railroad  company  indictable  for  erecting  and  continuing   buil.ding   in, 

659  u.     (See  Jxdictmext.) 
proper  judgment  in  case  of  indictment  and  conviction,  659  n. 
power  to  remove  obstructions  without  institution  of  judicial  proceedings, 

659  n. 

construction  of  power  to  remove  obstructions,  680  n: 

unauthorized  use  of,  remedy,  659,  630  n.,  661  n.,  662  n.,  703  n.,  707,  70S, 

711  n. 
city  must  not   appropriate  streets  in  perpetuity  to  use  of  individuals, 

660  n.  on  p.  785. 

what    adjoining  owner   must  show    to    maintain    action    for   damages, 

660  n.  on  p.  786.     (See  Abutter.) 
lot-owner  has  no  right  to  raise  or  lower  sidewalk  or  street,  661  n. 
liability  of  city  for  authorizing  nuisance  upon,  953  n. 
what  are  nuisances  on  streets,  euumeratiou,  660  n.,  680  n.,  730  n.     (See 

Nuisances.) 
remedy  of  abutters  and  others,  660,  661,  663,  664,  865  n.    (Sse  Abutter.  ) 
ejectment  to  recover  possession  of,  662-665.     (See  E.ject.mext.) 
eflFect  of  fee  being  in  abutter  or  municipality,  664  a,  689  u.    (See  Abutter  ; 

irEE.) 
remedy  in  equity  for  obstruction  of  streets,  663  n.,  723  d. 
obstructions  in  streets,  mandamus  to  compel  city  to  remove,  836  n.,  865  n. 
occupation  of  street  in  front  of  another's  house  for  business  purposes, 

662  n.,  730  n. 
action  in  trespass  for  unlawful  occupation  of  street,  663  n.  on  p.  791. 
penalties  for  failure  to  remove  encroachments,  340. 
jemedy  of  public  for  encroachments  and  obstructions,  indictment,  equity, 

637  n.,  639  n.,  642  n.  on  p.  762,  659,  660  n.,  662,  865  n.,  932  n. 
liability  of  author  of  obstruction,  660. 

liability  for  removal  of  property  not  an  encroachment,  971  n. 
singing,  speech-making,  &c.,  may  be  prohibited,  368  n.  on  p.  438,  319  n. 

337  n. 
coasting  on  public  street  not  necessarily  a  nuisance,  374  n.  on  p.  449. 

whether  city  is  liable  for  injuries  resulting  from,  949  n.,  951  n.,  980  n. 
city  may  impose  penalty  for  mutilation  of  trees,  399,  633  n.    (See  Trees.) 

prohibit  throwing  of  heavy  articles  from  buildings,  405. 
in  proceeding  to  impose  penalty  for  obstructing  street,  title  to  land  not 

triable,  441. 
municipality  may  impose  fine  for  exhibition  of  stud-horse  in  street,  375. 
market-houses  erected  on  public  street  are  nuisances,  374  n.,  383, 
city  may  prohibit  market  stands  in  streets,  387. 
building  a  house  on  street  is  a  public  nuisance.  708  n. 
vacation  of  streets,  power,  remedy,  650  n.,  651  n.,  666,  995  n.,  995  c,  n.  on 

p.  1241. 
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non-user   and   adverse  possession   of,    667--67o.      (See    Limitatiox    of 

Actions.) 
street  may  be  closed  and  abutter  deprived  of  easement  of  access,  &c., 

666  n. 
as  to  reverter  of  discontinued  street  to  adjacent  owners,  589  n.,  653  n., 

666  n. 
authority  to  discharge  the  public  servitude  must  come  from  legislature, 

666  n. 
abandonment  will  not  be  presumed  from  mere  non-user,  666  n.,  670  n. 
bill  to  enjoin  vacation  of  street  must  show  what,  666  n. 
inquiry  into  rightfulness  of  use  by  gas  company  not  barred  by  long  user, 

668  n. 
civil  law  doctrine  as  to  title  by  adverse  possession,  670. 
as  to  prescriptive  right  of  lateral  support  of  soil,  672,  990  n.  on  pp.  1225, 

1226,  991. 
ordinary  highways  within  city  limits,  676-679. 

general  law  and  special  charter  provisions  construed,  678,  679. 
control  over  turnpike  roads  and  plank  roads  in  streets,  679  n.,  723  n. 
road  taxes  and  street  labor,  678,  762. 

municipal  power  over  uses  of  streets,  91  n.,  110,  680,  687,  688. 
paramount  control  of  legislature,  680,  683. 
appropriation  of  streets  and  public  places  to  private  use,  680. 
city  cannot  divest  itself  of  control  of,  680  n. 

"  cumbering  "  of  streets  held  to  refer  to  impediments  to  travel,  680  n. 
corporation  may  cause  surveys  to  be  made,  680  n. 
ordinances  inflicting  fines  for  injuries  to,  681. 
use  of  gutters  and  drains,  681. 

pedestrians  and  vehicles  have  right  of  passage  in  common,  683  n. 
uses  of  alleys  as  distinguished  from  streets,  683  n. 
steam-threshing  machine,  use  of  street  for  passage  of,  684. 
unauthorized  order  establishing  street  may  be  validated  by  legislature, 

685  n.     (See  Curative  Acts.) 
sidewalk,  power  over,  &c.,  680  n.     (See  Sidewalks.) 
injuries  to,  power  to  protect,  681.     (See  Bridges.) 
regulation  of  use  by  wagons,  &c.,  677  n.,  682. 
nature  and  uses  of  streets,  633,  683,  684,  689,  687,  730,  731. 
sewers  in  streets,  109  n.,  688,  689,  690  n.     (See  Sewers  and  Drains.) 
removal  of  soil  from  one  highway  for  repair  of  another,  687,  688,  689. 
whether  city  may  dispose  of  surplus  soil,  689,  989  n. 
cisterns  in  streets  for  public  use,  690. 

municipality  cannot  occupy  part  of  surface  with  reservoir,  697. 
gas-pipes    in    streets    and    highways,    691^696.     (See   Gas   and    Ga8 

Companies.) 
water-pipes  in  public  stj-eets,  697.     (See  Water  and  Water-Works.) 
telegraph  posts  in  public  streets,  698,  698  a,  p.  893,  note,  995  c,  n.  on 

p.  1243.     (See  Telegraph  and  Telephone  Companies.) 
railways  in  streets,  municipal  and  legislative  power,  71,  701-727.     (See 

Railroads.) 
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use  of  street  by  railroads,  whether  a  new  burden,  702,  703,  711,  "122-127 ^ 

p.  893  n.     (See  Railroads.) 
rights  aud  liabilities  with  respect  to  bridges  in,  728, 729.    (See  Bridges.) 
city  held  liable  for  erection  of  bridge  by  bridge  company,  995  c,  n    on 

p.  1211. 
limitations  and  restrictions  on  right  of  free  transit  and  use,  730-734  b. 
city  may  close  street  to  allow  abutter  to  make  improvements,  732  u. 
rights  of  adjacent  owners,  usage,  734. 

power  to  regulate  construction  of  bay  windows,  141  n.  on  p.  213. 
porches  and  bay  windows,  rights  ot  abutter,  734  a,  734  b. 
temporary  obstructions  to  use  are  justifiable,  730. 
use  of  street  for  deposit  of  building  materials,  730-733. 
damages  where  street  is  raised  to  allow  railroad  to  pass  under  it,  707  n. 
right  of  city  to  enjoin  natural-gas  company  from  using  streets,  908  n. 
lot-owner  entitled  to  damages  for  destruction  of  shade-trees,  663  n.,  990  n. 

on  p.  1222. 
loss  of  business  by  reason  of  neglect  of  city  to  repair,  730  n. 
PAVING  AND  GRADING.    Power  to  pave  construed  and  word  defined,  796-S04. 

810-813. 
what  it  includes,  796-798- 
how  much  ot"  the  street,  799. 

assent  of  abuttere  or  petition,  when  necessary,  800-802.   (See  Petition.) 
paving  street  crossings  and  intersections,  796. 
"  paving  "  includes  "  flagging,"  780  n. 
municipality  may  incur  debt  for  paving  materials,  476. 
agreement  to  issue  city  bonds  in  payment,  457  n. 
pavement  laid  at  expense  of  abutter,  future  assessments,  457  n. 
requirement  that  railway  company  shaU  pave  portion  of  street,  721  n. 

and  keep  pavement  in  repair,  721. 
implied  liability  for  cost  of  improvements,  459. 

contracts  for  local  improvements,  452,  480-483,  769  n.,  800,  801,  810. 
repaving,  power  to  require  and  mode  of  payment,  752  n.  on  p.  915,  761  n., 

780. 
assessment  of  expense,  752  and  notes,  796-804,  810-813.     (See  Taxa- 
tion AND  Local  Assessments.) 
assessment  according  to  frontage,  747,  752,  755,  757,  759,  760,  760  a, 

761,  809. 

upon  property  of  railway  company  sustained,  789  n. 
notice  of  proceedings  for  assessment  of  benefits,  802  a-804. 
power  to  pave  includes  grading,  797. 
contracts  for  grading  of,  443  n. 
who  defray  expense  of  improving,  458  n. 
grading,  power  is  discretionary,  94,  685  n. 
and  a  continuing  power,  685,  686,  780. 
power  to  grade  though  building  of  wharf  will  incidentally  result,  110  n- 

on  p   174. 
proof  of  authority,  300  n.,  994. 
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governing  body  judge  of  necessity,  686. 

proof  of  action  of  council  establishing  grade,  686  n.,  995  c,  n. 
unauthorized  order  establishing  grade  may  be  validated,  685  n. 
prescribed  mode  must  be  pursued,  769  n. 
whether  city  may  take  gravel  below  grade  line  for  use  elsewhere  on  street^ 

656a,  n.,  687. 
right  to  surplus  soil,  687,  688,  689,  989  n. 
shade-trees  may  be  removed,  686  n.,  990  n.  on  p.  1222. 
when  grade  need  not  be  previously  fixed  by  council,  779  n. 
construction  of  power,  special  benefit  requisite,  810  n. 
overflow  of  surface  water  caused  by  grading,  988  n.,  989  n.,  990  n.  on 

p.  1223,  992  n,  1038-1045.     (See  Surface  Water.) 
meaning  of  "  grading  "  as  applied  to  streets,  989  n. 
injunction  held  not  to  lie  to  restrain  work  of,  90O  n.  on  pp.  1220,  1222. 
power  to  grade  does  not  authorize  obstruction  of  street  by  appi'oaches  to  a 

bridge,  990. 
courts  will  not  inquire  whether  grade  adopted  is  the  best  one,  991  n. 

as  to  wantonness,  oppression,  or  malice  in  exercising  power,  991  n. 
original  grade  held  to  be  established  without  formal  action  990  n.  on  p. 

1222. 
grade  may  be  established  without  an  ordinance,  990  n.  on  p.  1223. 
city  liable  for  causing  earth  to  be  deposited  upon  adjoining  lot,  990  n. 

on  p.  1225. 
negligence  or  want  of  skill  of  contractor  must  be  proved,  990  n.  on  p.  1225. 
municipal  power  to  enlarge  liability  by  ordinance  in  respect  to  damages, 

990  n.  on  p.  1227. 
judgment  of  the  United  States  Supreme  Court  as  to  compensation  fof 

consequential  injuries,  995. 
liability  for  consequential  damages  under  special  constitutional  provisions, 

995  a-995  c,  and  notes. 
no  liability  for  indirect  injury  to  trade,  992  n.,  1019  n. 
municipality  not  liable  for  consequential  damages,  686,  989  et  seq. 
term  "  injuriously  affected"  construed,  587 rf,  n.,  991  n. 
local  assessments  for,  752  et  seq. 

mandamus  to  compel  railroad  company  to  grade  street  at  crossing  1037  n. 
cTiange  of  grade,  liability,  974  n. 
no  common-law  liability  for  consequential  damages  from,  989,  990  and 

notes, 
exception  to  rule  in  Ohio,  723  n.,  990  n.  on  p.  1226. 
legislature  may  give  right  to  damages  for,  686. 
when  right  of  action  for  compensation  arises,  686  n.,  990  n.  on  pp.  1223, 

1225,  995  c,  n.  on  p.  1244. 
mea.sure  of  damages,  990  n.  on  pp.  1223,  1225,  1228,  995  c,  n.  on  p.  1239. 
effect  of  repeal  of  statute  on  right  to  damages,  989  u. 
constitutional  provisions  as  affecting  right  to  compensation  for  change  of, 

990  n.,  995  a-995  c. 
petitioner  for  change  estopped  to  claim  damages,  686  n. ,  990  n. 
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change  of  gi'ade  of  improved  street  without  petition,  802  n.   (See  PetitioxJ 

what  acts  amount  to  change,  686  n. 

liability  where  changed  otherwise  than  authorized  by  law,  990  n. 

where  grade  is  changed  after  damages  awarded  for  widening,  990  n. 

board  of  public  works  liable  for  damages,  when,  97-i  n.  on  p.  1196. 

remedy  for  injuiy  done  by  regrading  990  n.  on  p.  1227. 

change  of  grade  of  intersecting  street  a  necessary  consequence,  990  n.  on 

p.  1224. 
change  of  grade,  special  remedy  exclusive,  993. 
when  abutter's  remedy  is  by  injunction,  994,  995  c,  n.  on  p.  1242. 
where  grade  is  changed  after  officially  established,  995  b. 
change  of  grade  for  other  than  street  purposes,  995  c. 
change  from   natural  surface  same   as   change   from  grade   previously 

adopted,  995  c,  n.  on  p.  1243. 
Unsafe  Streets  and  Sidewalks.     Liability  in  respect  thereof,  728, 

933,  980,  996. 
distinction  between  municipal  and  quasi  corporations,  996  et  seq.     (See 

County;  Quasi  Corporations.) 
as  to  common-law  liability  for  defective  streets,  962,  997. 
liability  in  England  and  Canada,  996  n. 
Canada  statutes  and  decisions,  997  n. 
doctrine  of  American  courts  in  respect  to  municipal  corporations  proper, 

998. 
cases  on  the  subject  classified,  999. 
doctrine  in  the  New  England  States,  1000. 
substance  of  statutes  of  the  New  England  States,  1000  n. 
rule  in  other  States,  1000  n. 
liability  where  street  is  used  for  purposes  other  than  travel,  1000  n.  on  p. 

1253,  1018  n. 
how  far  the  New  England  decisions  are  generally  applicable,  1002. 
measure  of  duty  under  New  England  statutes,  1003. 
illustrations  of  what  constitutes  non-repair  or  actionable  defects,  1003  n. 
duty  to  remove  obstructions  to  the  travelled  path,  1003  n. 
duty  to  keep  in  repair  is  a  continuing  one,  989  n. 

to  charge  city  with  repair,  acceptance  of  dedicated  street  necessary,  642. 
"travellers,"  "travel,"  have  no  technical  legal  significance,  1000  n.  on 

p.  1252 
actionable  defects  under  New  England  statutes  classified,  1004. 
duty  to  provide  railings  or  barriers  when  necessary,  1005. 
when  failure  in  this  respect  is  actionable  negligence,  1005. 
city  not  bound  to  provide  hitching  posts,  1005  n. 
for  injuries  from  snow  and  ice  in  streets,  1006  and  n.     (See  Snow  and 

Ice.) 
liability  extends  to  travelling  across  as  well  as  passing  along  sidewalk, 

1006  n. 
foot-travellers  upon  slippery  sidewalks  must  exercise  especial  care,  1006. 
owner  or  occupant  not  liable  to  person  injured  by  slipping  on  walk,  1006. 
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the  defect  in  street  must  be  proximate  cause  of  injui-y,  1007. 
party  injured  must  be  free  from  contributory  negligence,  1006,  1007. 

general  rule  in  regard  to,  1007. 
prudence  and  care  on  part  of  traveller  requisite,  1007. 
what  is  ordinary  care  in  such  cases,  1020  n. 
iron  gas-box  in  sidewalk  may  be  actionable  defect,  1007  n. 
duty  to  keep  roads  and  streets  in  repair  extends  to  sidewalks,  1008. 
not  liable  for  failure  to  guard  approaches  from  private  property,  1008  n. 
liabilities  for  injuries  outside  of  travelled  highway,  1008. 
width  of  highway  to  be  kept  in  repair,  1008  and  n.,  1016. 
when  public  have  right  to  go  outside  of  travelled  way,  1008,  1009  n. 
negligence  of  ti'aveller,  when  it  prevents  a  recovery,  1008. 
user  of  land  as  street  as  affecting  liability  of  city,  1009. 
when  estopped  to  claim  that  a  road  is  not  a  legal  highway,  1009. 
city  under  no  obligation  to  light  streets,  1010. 

effect  of  negligence  in  lighting  streets  on  liability  for  damages,  1010. 
lamplighter  in  employ  of  contractor,  right  to  recover  for  injuries,  1010. 
defects  causing  team  to  be  frightened,  1007  n. 
want  of  care  on  part  of  driver,  effect  of,  1007. 

liability  for  defects  and  obstructions  tending  to  frighten  animals,  1011. 
where  defects  are  outside  the  travelled  way,  1011. 
onus  to  show  negligence,  1011  n. 
particular  defects  or  obstructions,  enumeration,  1011  n. 
where  street  is  made  unsafe  by  licensed  exhibition,  1011  a. 
for  defective  sidewalks,  1012.     (See  Sidewalks.) 
as  to  liability  of  lot-owner  to  the  traveller  and  the  municipality,  1012. 
cover  of  glass  and  iron  made  smooth  by  wear,  actionable  defect,  1012  n. 
duty  as  respects  crossings,  1012  n. 
when  liable  for  injury  occasioned  by  defect  in  sidewalk  built  by  private 

person,  1012  n. 
giving  notice  to  abutter  to  repair  does  not  relieve  from  liability,  1012  n. 
right  of  foot-travellers  to  travel  along  and  across  street,  1012  n. 
a  walk  crossing  an  alley  is  a  "  crosswalk,"  1012  n. 
right  of  one  having  full  knowledge  of  obstruction  to  recover  for  injury, 

1012  n. 
liability  with  respect  to  awninga  and  falling  substances,  1013  and  note. 

(See  Awnings.) 
owner,  not  tenant,  responsible  for  safety  of  awning,  1013  n. 
liability  for  fall  of  unsafe  wall,  950  n.,  1013  n. 
for  fall  of  liberty  pole,  1013  n. 

and  for  injury  caused  by  falling  of  dead  limb  of  tree,  1013  n. 
not  bound  to  keep  streets  in  condition  for  horse  racing,  1015. 
question  of  condition  of  streets  is  for  jury,  1016. 
that  street  has  not  been  improved  and  graded,  no  defence  to  action, 

1016  n. 
as  to  liability  arising  from  plan  of  street  creating  unsafe  condition, 

1016  n. 
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result  as  to  implied  or  common-law  liability  summed  up,  1017,  1018. 

the  duty  to  keep  the  particular  place  in  safe  condition  must  exist, 
1017." 

duty  must  be  imposed  upon  the  municipality  as  such,  1017. 

wilful  neglect  not  essential  to  liability,  1017  n. 

notice  of  defect  to  corporation,  when  essential,  1017  n.,  1020,  1024- 
1026,  1034. 
burden  to  prove  knowledge  of  defect  on  part  of  officers,  1025  n. 

conflicting  cases  as  to  what  is  notice,  1026  n. 
only  reasonable  diligence  to  repair  street  after  notice,  required,  1025. 
author's  comments  on  doctrine  of  implied  liability,  1U18. 
extent  of  the  liability,  1019. 
negligence  as  ground  of  liability,  1019. 
want  of  funds  as  an  excuse  for  neglect,  1018  n. 
where  city  voluntarily  assumes  duty  to  build  sidewalk,  &c.,  1018  n. 
where  street  is  used  for  purposes  other  than  travel,  1000  u.,  1018  a, 
corporation  not  an  insurer  against  accidents,  1019. 
where  travel  is  diverted  from  ferry  outside  of  city,  1019  n. 
grounds  of  action  for  injuries,  1020 
as  to  degree  of  care  required  of  plaintiff,  1020  and  note, 
effect  of  plaintiff's  knowledge  of  defect,  1020  n.,  1026  n. 
effect  of  plaintiff's  violation  of  ordinances  and  Sunday  laws,  1020  n. 
measure  of  damages,  what  jury  may  consider,  1020  n. 
whether  negligence  of  driver  of  vehicle  may  be  imputed  to  person  riding, 

1020  n. 
onus  to  prove  due  care  on  part  of  plaintiff,  1020  n. 
effect  of  intoxication  of  plaintiff,  1020  n. 
actual  damages  only  can  in  general  be  recovered,  1020. 
as  to  liability  to  exemplary  damages,  1020  n. 
rules  to  measure  compensation  to  person  injured,  1020  n. 
is  the  prevailing  American  doctrine  as  to  implied  liability  sound  ?  1022. 
author's  comments  on  the  subject,  1022-1023  b. 

comments  on  doctrine  as  respects  different  classes  of  corporations,  1023  b. 
liability  where  city  is  directly  in  fault,  1024. 
where  street  is  raised  rendering  height  of  railroad  bridge  insufficient, 

1024  n. 
where  corporation  obstructs  streets  in  repairing  them,  duty  to  give  warn- 
ing, 1024  n. 
effect  of  granting  permit  to  use  street  for  deposit  of  building  material 

1024  n. 
liability  for  dangerous   holes  or  excavations  in  or  near  travelled  way 
1024  n.  ^' 

defective  bridges  and  causeways,  728,  1024  n.    (See  Bridges.) 
proof  of  like  accidents  at  same  place  admissible,  1025  n. 
no  excuse  that  defect  arose  from  necessary  repair  of  highway,  1025  n. 
doctrine  as  to  notice  and  contributory  negligence  summarized  1026. 
when  such  questions  are  for  the  jury,  1026. 


1494  INDEX. 

The  references  are  to  the  sections.    Vol.  I.  §§  1-555  ;  Vol.  II.  §§  556-1052. 

STREETS  —  Unsafe  Streets  and  Sidewalks — continued. 
burden  of  proof  on  question  of  contributory  negligence,  1026. 
where  traveller  knew  the  danger  or  was  familiar  with  the  road,  1026  n. 
presumption  on  part  of  person  wity  impaired  vision  that  street  is  safe, 

1007,  1026  n. 
whether  want  of  ordinary  care  for  the  blind  to  travel  unattended,  1020  n. 
what  is  sufficient  to  imply  notice,  1026  n. 
no  presumption  of  law  as  to  notice,  1026  n. 
where  enci'oachment  of  sea  destroyed  road,  obligation  to  rebuild,  1026  n. 

on  p.  1302. 
corporate  liability  for  acts  of  contractors  and  of  others,  1027-1031. 

general  rule  not  applicable  where  work  is  necessarily  dangerous,  1029. 
duty  to  keep  streets  in  repair  cannot  be  evaded  or  surrendered,  1027. 
liability  where  corporation  is  bound  to  let  contract  to  lowest  bidder,  1027  n. 
where  excavations  are  made  by  adjoining  lot-owner  for  area,  &c.,  1027. 
damages  caused  by  blasting,  974  n.,  1029  n.,  1030  n. 
when  corporation  has  a  remedy  over  against  author  of  defect,  1027,  1034- 

1037. 
negligent  or  wrongful  acts  by  abutting  owners  and  others,  1032. 
where  it  is  equally  the  duty  of  city  and  owner  to  keep  sidewalk  in  repair, 

1032  n. 

abutter  liable  for  injuries  from  insecure  coverings  over  excavations  in  side- 
walk, 1033. 
extent  of  recoveiy  over  against  author  of  nuisance,  1032  n. 
where  ordinance  requires  abutter  to  clear  sidewalks  of  ice  and  snow,  1012  n.. 

1033  u.     (See  Abutter;  Snow  and  Ice.) 

owner  not  liable  for  defects  occasioned  by  natural  causes,  1033  n. 

cellar-way  constructed  in  sidewalk,  liability  of  city,  1033  n. 

where  injured  party  elects  to  proceed  against  the  coi'poration  —  notice, 

1034. 
failure  in  action  against  municipality  no  bar  to  action  against  author  of 

defect,  1034. 
liability  for  act  of  agent  or  servant,  1034  n. 
as  between  owner  and  tenant,  1034  n. 

for  dangerous   and   unguarded  excavation   near  frequented  street, 
1084  n. 
no  liability  for  maintaining  area-cover  which  existed  at  time  of  dedication 

of  highway,  1034  n. 
no  corporate  liability  for  unsafe  private  way  used  by  public,  1034  n. 
when  person  ultimately  liable  not  chargeable  with  costs  on  appeal,  1035  n. 
effect  of  record  in  former  action,  103.5  n. 
mandamus  lies  to  compel  railroad  company  to  make  street  safe  at  crossings, 

1037  n.     (See  Railroads.) 
improper  construction  of  track  causing  overflow  of  water,  1037  n. 
telegraph  poles  erected  in  highway,  liability  of  town  for  injuries,  1037  n. 
SUBMISSION 

to  arbitration,  478.     (See  Arbitration.) 
to  vote,  of  local  questions,  valid,  44. 
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SUBROGATIOX, 

purchaser  of  bonds  held  not  to  be  subrogated  to  rights  of  the  company, 
546  n. 

application  of  doctrine  in  respect  to  taxes  and  assessments,  822  n. 
SUBSCRIPTION.     (See  Bonds,  Municipal;  Railroads.) 
SUBURBAN  PROPERTY, 

within  corporate  limits,  taxation  for  local  pui-poses,  794  n. 
SUFFRAGE, 

restrictions  on  right  of,  15,  17. 
SUITS  (see  Action;  Equity;  Pleading;  Practice;  Remedy), 

on  coupons,  486  and  note. 

power  to  sue,  216  n.,  443,  477  n. 

on  warrants  or  ordere,  487. 

for  damages  awarded  in  condemnation  proceedings,  614. 

corporate  name  in  suits,  176,  181,  237  n. 

by  public  office i-s,  237  n. 

brought  without  authority,  479  n. 

authority  to  compromise  is  ratification  of  authority  to  commence,  463  n. 

employment  of  counsel  in  suit  against  officers,  effect,  479  n. 
SUMMARY  COLLECTION 

of  taxes  and  assessments,  813,  815-820. 
SLTklMARY  CONVICTION  (see  Conviction;  Jury;  Municipal Cocbts), 

vaUdity  of,  411,  412,  432,  433.    (See  Offences.) 

review  of,  on  certiorari,  926,  927. 
SUMMARY  PROCEEDING, 

to  remove  nuisances,  374. 
SUMMARY  PROCEEDINGS  IN  LOCAL   COURTS,  428,  432  et  seq. 
SUMMONS.     (See  Process.) 
SUNDAY, 

constitutionality  of  Sunday  laws,  397. 

sale  of  liquor  on  Sunday  may  be  prohibited,  363  n.,  397  n. 
SUPERSEDEAS  BOND, 

in  mandamus  appeal,  846  n.,  884  u. 

in  quo  tcarranio  appeal,  235  n.  on  p.  319. 

appeal  by  city  without  having  given,  477  n. 

necessary  to  stay  proceedings  to  open  streets,  929  n. 
SUPERVISORS,  COUNTY.     (See  Mandamus  ;  Officers.) 
SURETIES  (See  Bonds,  Official), 

of  officers  of  corporation,  214. 

not  liable  for  defalcations  during  a  prior  term,  216  n.  on  p.  301. 

how  far  sureties  of  agent  or  officer  liable,  447  n. 
SURETYSHIP, 

no  implied  authority  in  municipality  to  enter  into  contracts  of,  471. 
SURFACE   WATER   (see  Servers  and  Drains;  Streets), 

distinction  between  natural  streams  and  surface-water,  1038. 

improper  construction  of  railway  track  causing  overflow,  liability  of  com- 
pany, 721,  1037  n. 

civil  liability  in  respect  to  surface-water,  drains  and  sewers,  1038-1051  a. 
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land  damaged  by  overflow  of  surface-water,  held  to  be  a  "  taking,"  988  n., 

989  n.,  990  n.  on  p.  1223,  992  n. 
Insufficient  or  defective  waterways  or  culverts,  1038  n. 
liability  does  not  extend  to  extraordinary  freshets,  1038  n. 
where  land  is  wrongfully  overflowed,  measure  of  damages,  1038  n. 
no  liability  to  abutter  who  constructed  gutter  in  manner  other  than  as 

ordinance  requii-ed,  1039  n. 
no  liability  for  not  exercising  discretionary  powers  to  provide  drains  for. 

1041. 
liability  for  acts  as  property  owner  causing  overflow,  985. 
not  bound  to  protect  property  below  level  of  street  from,  1041, 1042, 1044, 

1051. 
where  surface-water  is  purposely  turned  from  street  upon  private  prop- 
erty, 1041,  1042. 
rights  and  liabilities  of  owners  of  higher  and  lower  lots  as  between  them- 
selves, 1042  n. 
where  in  grading  water  is  collected  in  pools  upon  adjoining  lots,  1043. 
where  passage  of  surface-water  through  ravine  is  obstructed  in  grading, 

1043  n. 
general  propositions  as  to  municipal  liability,  1051,  1051  a. 
SURKENDER 

of  charter,  167. 
SURVEYOR.    (See  Engineer.) 
SUSPEND, 

power  of  council  to  suspend  officer,  247  n. 
mandamus  proper  remedy  of  suspended  member,  248  n. 
SWINE.     (See  Animals;  Ordinances;  Police  Power.) 


TAKING  PRIVATE  PROPERTY  (see  Eminent  Domain,  Chap.  XVI.), 

what  is  a  "  taking,"  and  what  "  damaging,"  587  c,  614  n.,  988  n.,  989  n., 
990-995  c.     (See  Damages;  Surface  Water.) 
TANK, 

in  street.     (See  Reservoir.) 
TANNERY, 

whether  tannery  may  be  declared  a  nuisance,  371  n.,  374  n.  on  p.  449. 
TAVERN.     (See  Saloons.) 
TAXABLE   INHABITANTS, 

right  to  restrain  illegal  corporaJ;e  acts,  914  et  seq. 
TAXABLE  PROPERTY, 

what  is,  defined,  772,  774,  785  n. 
TAXATION  AND  LOCAL  ASSESSMENTS.     (Subject  treated  Vol.  II., 
Chap.  XIX.) 

constitutional  provisions  respecting  taxation  and  local  assessments  con- 
strued, 50,  746-762,  778,  783. 

what  taxes  shall  be  levied  is  for  the  legislature  to  determine,  63. 

effect  of  constitutional  reduction  of  limit,  69  n.,  229. 
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extent  of  legislative  power  and  its  limitations,  71  n.,  75,  77,  78,  736  et  seq. 
power  of  legislature  to  modify,  70. 

to  release  specific  class  of  taxpayers  after  levy,  767. 
legislature  may  direct  restitution  of  property  exacted  by,  61  n. 
power  to  exempt  property  from  municipal  taxation,  62  n. 
legislative  power  not  dependent  on  consent  of  municipality,  75  n. 
defect  in  proceedings  to  collect  may  be  cured,  79  n. 
taxation  in  new  districts  annexed  to  old  corporation,  63. 
when  mode  for  levying  tax  to  pay  bonds  is  prescribed,  69  n. 
contracts  made  on  faith  of  taxes  to  be  levied,  69  n. 
power  may  be  employed  to  aid  in  construction  of  railways,  74  n.,  508. 

(See  Railroads.) 
to  pay  bonds  issued  in  aid  of  railroads,  153,  157,  158,  162,  737  n.,  769  n. 

(See  Bonds,  Muxicip.\l.) 
private  enterprises  cannot  be  aided  by,  159,  736  n. 
tax  upon  proj^erty  not  within  corporation  at  time  of  levy,  79  n. 
charter  limitation  on  taxing  power,  87  n.,  162. 
where  no  collecting  officer  is  designated  in  charter,  90  n. 
distinction  between  power  to  tax  and  to  license,  115,  357-361,  748,  750  n., 

764,  768.    (See  Licenses.) 
special  constitutional  provisions  held  not  to  have  reference  to   license 

taxes,  358. 
refund  of  money  paid  by  a.ssessors  on  illegal  assessment,  148. 
to  pay  debts  of  dissolved  corporation,  170,  173.     (See  Dissolution.) 
liability  of  property  in  city  to  taxation  by  township,  184  n. 
effect  of  enlargement  of  boundaries,  185.     (See  Boundaries.) 
right  to  collect  taxes  on  division  of  corporation,  189  n. 
precept  to  collect  signed  by  acting  president  of  council,  208  n^ 
tax  must  be  voted  at  legal  meeting,  266  n. 
special  meeting  to  vote  tax,  notice,  286. 
vote  levying  tax  may  be  rescinded,  290. 
construction  of  power  to  collect  special  tax,  307  n. 
ordinance  authorizing  police  to  put  purchaser  at  tax  sale  in  possession, 

319  n.  on  p.  397. 
license  fee  not  a  tax,  358  n.,  363  n.,  748,  750  n.,  764.     (See  Licenses.) 
power  to  tax  marketmen  must  be  plainly  conferred,  388, 
power  to  preserve  good  order  does  not  confer  power  to  levy  taxes,  403. 
employment  of  attorney  to  assist  in  collection  of  taxes,  479  n. 
tax  not  invalidated  by  repeal  of  statute,  when,  539  n. 
collection  of  tax  in  aid  of  railroad  enjoined,  541  n. 
when  authority  to  levy  and  collect  special  tax  to  pay  bonds  cannot  be 

repealed,  554  n.,  852,  853,  854,  857. 
of  land  outside  of  city  for  object  of  a  general  nature,  .598  n. 
delinquent  taxes,  recovery  barred  by  limitation  statutes,  668  n. 
for  compensation  of  property  owners  damaged  by  removal  of  county-seat, 

736  n. 
taxing  power  defined,  scope  and  nature,  735  et  seq. 
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by  State,  powei*  construed,  736. 

what  implied  by  term,  737. 

must  be  for  a  public  use,  737. 

apportionment  to  secure  uniformity,  737. 

taxation  and  eminent  domain  distinguished,  738. 

power  to  impose  local  rates  and  assessments,  739,  740,  741. 

power  to  tax,  what  will  confer,  849  n. 

of  improvements  made  by  lessee  on  land  of  municipality,  739  n. 

city  cannot  tax  bank  wholly  owned  by  the  State,  740  n. 

nor  public  property  of  a  county,  740  n. 

authority  may  be  implied,  74L 

Federal  restrictions  on  taxing  power,  742-745. 

on  bonds  of  debtor  within  State  held  by  non-resident,  742  n. 

as  to  passenger  tax,  743  n. 

instruments  of  Federal  government  not  taxable,  743. 

void  when  it  results  in  regulation  of  interstate  commerce,  743,  744. 

discriminating  taxes  against  non-residents,  743,  744,  750  n.,  792. 

uniformity  and  equality  of  taxation,  78  n.,  737,  746-759,  761,  778,  783. 

for  "  corporate  purposes  "  and  by  "  corporate  authorities,"  provision 
construed,  746. 

"city  purposes"  defined,  760  n.     (See  City  Purposes.) 

in  excess  of  constitutional  limitation  of  amount  of  indebtedness,  746  n. 
(See  Debts.) 

whether  constitutional  amendment  repeals  charter  provision,  746  n. 

municipal  property  and  governmental  instrumentalities  not  taxable.  54  n. 
on  p.  94,  100  n.,  773-775. 

what  property  must  be  taxed,  748,  782,  783. 

taxation  of  capital  employed  in  merchandise,  784. 

income,  professions,  and  occupations,  746  n.,  748,  750,  785,  791,  793. 

special  occupations,  746-750,  785,  793. 

employments  and  amusements,  357,  793.     (See  Vehicles.) 

commercial  travellers  and  others,  744. 

traders  and  peddlers,  744  and  n. 

saloon  keepers  for  maintenance  of  police  force,  61  n. 

exaction  of  occupation  tax  hi  addition  to  license,  750  n. 

personal  property,  782  et  seq. 

choses  in  action,  790  n. 

franchises,  744  n. 

foreign  corporations,  745  and  n.,  749,  790  n. 

railway,  gas,  and  water  companies,  789,  790.     (See  Railroads.) 

rolling  stock  of  railways,  789  n. 

street  railways,  721  n.,  789. 

banks  and  bank  stock,  790. 

ferry-boats,  788. 

steamboats  and  other  vessels,  787,  788. 

taxation  of  agricultural  lands  in  city  for  municipal  purposes,  794,  796. 

retrospective  taxation  may  be  authorized,  751,  814. 
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road  taxes  and  labor  may  be  authorized,  678,  762. 
improvement  of  road  beyond  corporate  limits,  taxation  for,  762. 
levy  of  poll-tax,  and  exemption  from  payment,  762. 

specified  mode  of  collection,  817. 
whether  power  to  contract  debts  confers  authority  to  levy  taxes,  741, 763  n. 
tax  levied  by  de  facto  aldermen  valid,  763  n.     (See  Acts.) 
taxing  power  must  be  plainly  conferred,  763-765. 
power  of  legislature  over,  766,  767. 

Congress  over,  775. 
taxing  power  and  police  power  distinguished,  857-360,  768. 
not  included  in  police  power,  764. 
where  power  is  granted  with  proviso  annexed,  765. 
cost  of  collecting  taxes  and  assessments,  how  paid,  765. 
when  tax  to  be  levied,  769. 
prescribed  mode  must  be  pursued,  769. 
limitation  on  rate  or  amount,  136  a,  n.,  162,  769. 

general  revenue  laws,  when  applicable  to  incorporated  places,  770-774. 
"  taxable  pi-operty,"  what  is,  772,  774,  785  n. 

exempted  and  omitted  property,  755  u.,  757  n.,  761,  773, 776,  781  n.,  789  n. 
exemption  statutes  strictly  construed,  763  n.,  776. 
remedy  of  owner  where  property  exempt  is  assessed,  776  n. 
remedy  in  case  of  omission  to  tax  or  illegal  exemption,  776  n. 
exemption  from  taxation  does  not  include  local  assessments,  777. 
city  has  no  inherent  power  to  grant  exemptions,  781  n. 
"tax"  and  "assessment,"  difference  between,  748,  755,756,758,761, 

777,  778. 
power  cannot  be  delegated  by  municipality,  779. 
is  a  continuing  one  —  repaving,  780. 
by-laws  cannot  vary  charter  as  to,  781. 
what  property  is  "  within  corporate  limits,"  786-788. 
tax  on  basis  of  tonnage  not  necessarily  illegal,  788  n. 
sitiis  of  debt  for  purpose  of,  790  ru 
taxation  of  vehicles  using  paved  streets,  682  n.,  792  n. 
property  taxable  by  road  or  school  district  though  not  liable  to  ordinary 

municipal  taxation,  795. 
distinction  between  "  taxes  "  and  "  debts,"  815  n. 
statute  of  limitations  as  a  defence,  668  n.,  815  n. 
payment  of  taxes  in  coupons,  &c.,  815  n.,  831  n. 
reassessments,  authority  for,  751,  814  n.     (See  Re-asse8SMEnt.) 
actions  to  recover,  summary  proceedings,  813,  815-820. 
personal  liability  for  taxes,  815  n.,  817  n. 

power  to  levy  and  collect  not  inherent  in  a  court,  815  n.,  861  n. 
action  sustainable  though  summary  mode  is  provided,  817. 
penalties  for  non-payment  may  be  prescribed,  818  n. 
power  to  sell  for  delinquent  taxes,  819,  820. 
power  to  sell  to  be  strictly  pursued,  820. 
municipal  tax-deed  as  prima  facie  evidence  of  title,  820  XL 
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injunction  to  prevent  sale  upon  void  precept,  820  n. 

lien  for  taxes  and  assessments,  how  enforced,  7»2  n.,  756  u.,  817  n.,  821,  822. 
suits  in  the  name  of  the  corporation,  822  n. 
•when  considered  a  personal  charge  as  well  as  a  lien,  822  n. 
mandamus  to  compel  levy,  69  n.,  74  a,  173,  229,  737  n.,  760  a,  n.,  769  n., 
827  n.,  830  n.,  836  n.,  849  et  seg.     (See  Mandamus.) 

single  writ  directed  to  all  officers  concerned  sufficient,  872. 
mandamus  where  council  delay  or  refuse  to  order  sale  for  delinquent  taxes. 

831  n. 
special  limitations  on  power  to  levy,  851. 

when  creditor  entitled  to  have  a  special  tax  levied,  554  n.,  852,  853. 
right  of  creditor  as  depending  on  legislation  at  date  of  creation  of  debt,  854. 
creditor  entitled  to  full  exercise  of  power,  857. 
power  of  Federal  courts  to  compel  levy,  860,  861. 
power  of  Federal  courts  to  appoint  officer  to  collect,  815  n.,  861  a. 
duty  to  warrant-holders  in  respect  to  levying  taxes,  868. 
demand  to  levy  tax  not  necessary  where  duty  is  imperative,  866  n. 
whether  right  of  taxation  may  be  determined  on  quo  warranto,  897. 
if  mandamus  will  lie  to  compel  levy,  injunction  will  not  be  awarded,  906  n. 
right  of  municipality  to  restrain  illegal  levy  by  county,  908  n. 
injunction  to  restrain  tax  for  patented  pavement,  912  n. 

taxpayer,  right  to  an  injunction,  914-922.  > 

municipality  cannot  enjoin  collection  of  tax  by  State  and  county  offi- 
cers, 914  n. 
collection  of  legal  tax  not  restrained  to  prevent  enforcement  of  illegal 

one,  914  n. 
citizen  cannot  resist  tax  on  ground  of  prior  misappropriation  of  money,  917. 
what  property  may  be  taxed  is  a  question  not  for  the  court,  923  n. 
payment  to  wrong  officer  will  not  justify  refunding  of  taxes,  941  n. 
land  sold  for  taxes,  action  to  recover  back  purchase-money,  941  n. 
right  to  recover  back  taxes  paid  to  avoid  sale  of  land,  942  n. 
property  of  non-resident  illegally  seized,  right  of  action,  971  n. 
liability  of  city  for  acts  of  ofl&cer  in  executing  tax  warrant,  972. 
where  municipality  is  engaged  in  ultra  vires  undertaking,  light  to  recover 

back  revenue  tax,  973  a. 
illegal  taxes  and  assessments,  right  to  enjoin,  919,  923,  924.     (See  Equity; 

Injunction). 
revision  of  proceedings  by  certiorari,  926.     (See  Certiorari.) 
action  for  recovery  back  of  taxes,  939-947. 

doctrine  as  to  recovery  back  applies  to  licenses,  &c.,  940. 

tax  must  be  illegal  and  void,  941. 

irregularities  no  ground  for  recovery,  939,  941. 

burden  of  proof  of  illegality  on  plaintiff,  941  n. 

elements  essential  to  give  right  of  recovery,  940. 

validity  of  meeting  called  by  a  committee  de  facto  cannot  be  in- 
quired into,  941  n. 

payment  must  have  been  compulsory,  not  voluntary,  941-947. 
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money  compulsorily  collected  where  pioperty  is  not  liable  to  taxation, 
941. 

money  paid  under  color  of  process,  941. 

effect  of  payment  under  protest,  942  n. 

legalization  before  recovery  back  will  defeat  action,  942  n. 

what  constitutes  compulsory  payment,  943,  944  n. 

disbursement  of  money  voluntarily  paid  uuder  illegal  assessment, 

State  cannot  enjoin,  944  n.  on  p.   1152. 
no  right  of  recovery  if  paid  undei  mistake  of  law,  944. 
mistake  must  be  a  mistake  of  fact,  945. 
voluntary  payments  without  mistake  or  fraud  not  recoverable  back, 

945. 
statute  of  limitations  applicable  to  actions  to  recover  back  illegal 
taxes,  66  n.  on  p.  1U9,  946. 
doctrine  of  United  States  Supreme  Court,  947. 
trespass  for  illegal  seizure  under  void  assessment,  973. 
local  assessntents  upon  property  benefited,  752  et  seq. 
determination  of  council  as  to  what  property  is  benefited,  conclusive, 

94  n. 
but  decision  as  to  amounts  may  be  reviewed,  94  n. 
constitutional  provisions  restricting  power  of,  50. 
act  specially  amending  charter  in  respect  to  making  unconstitutional, 

46. 
extent  of  legislative  power,  77,  78,  79  n.,  616,  814. 
legislative  ratification  of  void  assessments,  77,  78. 
sustained  in  most  of  the  States,  616,  752. 
of  lands  in  town  to  pay  debts  of  adjoining  city,  63  n.,  598  n. 
agreement  to  exempt  from,  299  n. 

founded  on  ordinance  not  passed  in  prescribed  mode,  309  n. 
of  cemeteries  for  improvements  of  adjoining  streets,  372  n. 
city  held  liable  to  contractor  though  assessment  void,  459  n. 
assessing  land  for  taxation  to  individual  wiU  not  estop  municipality  to 

claim  title,  563  n. 
notice  in  proceedings  to  assess,  606  n. 
where  value  of  lots  is  less  than  amount  assessed,  624  n. 
statute  of  limitations  held  inapplicable,  668  n. 
for  improvement  of  highway  as  a  street,  677  n. 
against  street  railway  for  benefits,  721  n. 
assessments  for  local  improvements,  480-482. 
mandamas  to  compel  council  to  make  assessment,  482,  831  n. 
charter  requirement  of  vote  by  ayes  and  nays  authorizing  improvement, 
291. 

levy  of  special  assessment  not  included  in  power  to  make  improvement, 

764  n. 
sewers,  cost  of  making,  how  assessed,  752  n.,  761  n.  on  p.  937,  806-809. 
pa\-ing  streets,  making  gutters,  curbmg,  power  and  mode,  752,  796-804. 

810-813. 
VOL.  11  — 54 
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asseutof  abutters  or  petition  for,  when  requisite,  800-802.  (See  Petition.) 
notice  and  procedure,  266  n.  on  p.  348,  606  n.,  802  a-804. 
upon  what  basis  authorized,  616,  752,  753,  755. 
whether  whole  cost  may  be  imposed  upon  abutter,  753,  761. 
against  abutters  for  benefits  not  unconstitutional,  617,  752. 
conditions  precedent  to  abutter's  liability,  811,  812. 
assessments   according  to  frontage,  747,  752,  755,  757,  759,  760,  760  a, 
761,  809. 
inapplicable  to' lands  in  rural  district  of  city,  795  n. 
assessment  on  basis  of  superficial  area,  809. 

cost  of  improving  property  owned  by  city  for  special  purposes,  752  n. 
difference  between  "  benefits  "  and  "frontage,"  752  n.  on  p.  914. 
legislature  may  authorize  assessment  after  improvement  made,  656,  752  n. 

on  p.  915. 
assessment  may  be  made  a  lien  on  property  benefited,  752  n.  on  p. 

914. 
burdens  in  excess  of  benefits  borne  by  general  taxation,  752  n.  on  p.  918. 
as  to  assessment  of  non-abutting  lands,  752  n.  on  p.  920. 
assessment  of  cost  of  paving  street  occupied  by  plank-road,  752  n.  on  p. 

921. 
local  assessments  on  railroad  property,  752  n.  on  p.  921,  755  n. 
as  to  making  assessments  a  personal  charge,  755  n.,  781  n. 
local  assessment  acts  not  in  conflict  with  Fourteenth  Amendment,  754, 

760  b,  802  a. 
summary  of  the  law  respecting  assessment  for  local  improvements,  761. 
whether  cost  of  repaving  street  can  be  met  by  local  assessment,  761  n.  on 

p.  936. 
requisites  to  a  valid  assessment,  769  and  notes, 
cost  of  gutters  included  in  assessment  for  sidewalk,  780  n. 
special  assessments  not  enforceable  until  entire  contract  completed,  799  n. 
injunction  to  prevent  sale  of  property  to  pay  unauthorized  assessment, 

800. 
non-assent  of  abutters  as  defence  to  action  to  collect  assessment,  800. 
.  when  onus  on  city  to  prove  whatever  necessary  to  support  assessment, 

800  n. 
as  to  estoppel  by  joining  in  petition  for  improvement,  686  n.  800  n, 

990  n. 
illegal  combination  among  parties  petitioning,  801  n. 
as  to  waiver  of  objections  to  validity  of  assessment,  804  n. 
legislative  discretion  in  providing  mode  of  ascertaining  benefits,  809. 
second  assessment  justified,  809  n.     (See  llE-AssessMENT.) 
tax  for  maintaining  engines  as  part  of  sewerage  system,  809  n. 
void  assessment  does  not  preclude  subsequent  valid  one,  814  n. 
suits  to  collect  not  subject  to  set-off  or  counter-claim,  810,  815  n. 
property  of  State  not  subject  to,  752  n. 
special  assessments  cannot  be  enforced  by  fines,  765  n. 
legislature  may  authorize  a  reassessment,  751,  814. 
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lot-owner  may  enjoin  collection  of  unequal  assessment,  923  n. 

trespass  for  illegal  seizure  under  void  assessment,  973. 

requirement  that  damages  shall  hejirst  ascertained  and  tendered,  994. 
TAX  COLLECTOR.     (See  Office  and  Officer.) 
TAXING  DISTRICTS, 

held  to  be  municipal  corporations,  170  n.  on  p.  251. 

case  of  the  city  of  Memphis,  170  n.  on  p.  251. 

may  be  sued  as  any  other  municipality,  170  n.  on  p.  251. 

created  without  reference  to  existing  political  divisions,  737  n. 
TELEGRAPH  AND   TELEPHONE   CO^IPANIES, 

use  of  streets  for  poles  and  wires,  698,  703  n. 

is  a  public  use  authorizing  exercise  of  eminent  domain,  698  a. 

whether  an  additional  burden,  698  a,  995  c,  n.  on  pp.  1241,  1243 ;  note 
on  p.  893. 

subject  to  exercise  of  police  power,  698  n. 

taxation  of,  744  n.,  745  n. 

injury  to  traveller  by  reason  of  telegp-aph  pole  in  highway,  1037  n. 
TELEGRAPH  POLES.     (See  Telegraph  and  Telephone  Companies.) 
TENEMENT   HOUSES, 

manufacture  of  cigars  in,  141  n. 
TENNESSEE  (see  Taxing  Districts), 

mode  of  creating  municipal  corporations  in,  41  n. 

liability  of  municipal  corporations  to  garnishment,  101  n. 

validity  of  municipal  subscriptions  to  stock  of  railroads,  153  n. 

rule  as  to  assessment  for  sti-eet  improvements,  760,  761  n. 

doctrine  as  to  taxpayer's  right  to  equitable  relief,  919  n. 

rule  as  to  liability  for  change  of  grade  of  streets,  990  n.  on  p.  1223. 
TEN-PIN  ALLEY.     (See  Bowling  Alley.)    ' 
TERMS, 

of  municipal  officers,  217.     (See  Office  and  Officer.) 
TERRITORIES, 

power  to  create  municipal  corporations,  38. 

cannot  grant  private  charters,  38  n. 

corporations  of,  not  affected  by  subsequent  adoption  of  State  constitution, 
38  n. 
TEXAS, 

liability  of  municipal  corporations  to  garnishment  process,  101  n. 

constitutional  provision  limiting  municipal  indebtedness,  130  n.,  135  n. 

offences  may  be  punished  under  both  State  law  and  ordinance,  368  n.  on 
p.  438. 

summary  trials  in  municipal  courts,  437. 

equality  and  uniformity  of  taxation,  construction  of  provisions,  750  n. 

rule  as  to  liability  for  change  of  grade  of  streets,  990  n.  on  p.  1224. 

constitutional  provision  requiring  compeusation  for  property  "  damaged," 
995  c,  n.  on  p.  1244. 
THEATRE.     (See  Exhibitions.) 
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THIEVES, 

ordinauce  to  prevent  persons  from  associating  with,  321. 
TIPPLING-HOUSES.     (See  Saloons.) 
TITLE, 

object  of  legislative  act  to  be  expressed  in,  51. 

provision  not  applicable  to  municipal  ordinances,  47. 

to  land  not  triable  in  the  inferior  courts,  411. 

person  claiming  under  corporation  tax  sale  must  show  what,  820. 

cloud  on,  equity  will  interfere  to  prevent,  611,  924. 
TOLL-BRIDGE  (see  Bridge), 

cannot  be  constructed  under  general  welfare  clause,  397. 

considered  a  work  of  "  internal  improvement,"  510. 

may  be  condemned  and  taken  as  part  of  public  road,  586. 

legality  of  bonds  issued  for,  510. 

rights  of  city  as  purchaser  of,  678  n. 

power  of  county  to  aid  in  construction  of,  678  n. 

city  must  have  express  authority  to  erect,  729. 

properly  assessed  as  real  estate  in  district  where  located,  789  n. 
TOLL-GATES, 

in  streets,  657  n,  658  n.,  660  n.  on  pp.  784,  786. 
TOLLS, 

city  has  no  implied  power  to  authorize  taking  of,  724,  729. 
TORTS  (see  Actiox  and  Liability;  Negligence), 

liability  of  municipal  officers  for,  237  n.  on  p.  325,  859,  910  n. 
corporation  for,  710,  728  n.,  948-1051  a. 

rule  to  measure  damages,  1020  n.  on  p.  1288. 

when  duty  rests  upon  corporation  and  when  upon  officers  in  individual 
capacity,  99,  980  n.  , 

corporation  may  be  exempted  from  prospective  liability  for,  61  n. 

effect  of  limitation  of  municipal  indebtedness  on  liability,  134  a,  137. 

imposition  of  penalty  for  trespass  by  strangers  upon  the  common  lands, 
355  n. 

violations  of  ordinances  imposing  penalties  are  in  the  nature  of,  411  n. 

in  action  for,  statute  of  limitations  may  be  pleaded,  675. 

not  included  in  provision  requiring  demand  before  suit,  937,  959  n. 

seizure  by  officers  of  bank-bills  to  pay  void  assessments,  liability  of  city, 
940  n. 

not  liable  for  discretionary  powers  exercised  in  good  faith,  949. 

city  not  civilly  responsible  for  failure  to  enforce  by-laws,  950. 

liable  for  authorizing  nuisance  upon  street  in  violation  of  statute,  953  u. 

as  to  liability  in  case  it  becomes  necessary  to  create  a  nuisance,  955  n. 

city  not  liable  to  action  where  it  permits  violation  of  ordinances,  952. 

nor  for  failure  to  exercise  charter  power  to  abate  nuisance,  951. 

destruction  of  building  by  fire,  952. 
injuries  caused  by  misconstruction  of  its  powers,  953. 
losses  occasioned  by  misconduct  of  its  licensees,  953,  959  n. 
damages  occasioned  by  cutting  ofE  supply  of  water,  954. 
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no  liability  for  demolishing  property  to  prevent  spread  of  fire,  955,  957. 
except  when  made  liable  by  statute,  956. 

respondeat  superior  not   applicable,   957.      (See    Respondeat    Su- 
perior.) 
when  statute  points  out  remedy,  it  must  be  pursued,  958. 
not  liable  for  property  destroyed  by  mobs,  9o9. 
but  may  be  made  liable  by  statute,  959,  960. 
Pennsylvania  statute,  Pittsburg  riots,  959  n. 
city  not  liable  for  damage  caused  by  the  firing  of  cannon   under  its 

license,  959  n. 
whether  liable  for  injuries  resulting  from  coasting  on  streets,  949  n., 

951  n.,  980  n. 
doctrine  as  to  implied  liability,  961-967,  980-983. 
leading  English  decisions  as  to  implied  liability,  983  n. 
implied  liability  of  municipal  corporations  proper  for  misfeasance  and 

nonfeasance,  9G6. 
distinction  between  quasi  and  municipal  corporations  as  to  implied  liabil- 
ity, 26,  27,  961,  966.     (See  County;  Quasi  Corporations.) 
uniform  doctrine  of  courts  as  to  this  distinction,  966. 
limited  liability  of  Xew  England  towns,  962. 
leading  Massachusetts  case  of  Hill  v.  Boston,  965. 
statutory  and  implied  liability  of  New  England  towns,  964.     (See  Xew 

England  Towns.) 
mode  of  enforcing  liabilities  of  New  England  towns,  576,  849  n.,  8.50n.,  962  n. 
limited  liability  of  counties,  23  n.  on  p.  48,  963.     (See  County.) 
no  liability  for  injuries  from  unsafe  county  buildings,  963. 
damages  caused  by  unsafe  buildings,  liability  of  city,  964  n. 
liability  of  counties  for  neglect  of  officials,  &c.,  963  n. 
respondeat  superior  held  inapplicable  to  counties,  963  u. 
liability  of  school  boards  for  injuries  to  pupils,  961  n.,  964  n.,  965. 
whether  neglected  duty  involves  liability  depends  upon  its  nature,  965  a, 

967,  980. 
doctrine  established  by  the  English  decisions  stated,  965  a. 
where  city  extends  street  so  as  to  bring  existing  nuisance  within  limits 

of  street,  966  n. 
liable  to  patentee  of  invention  for  infringement,  966  n. 

but  not  liable  where  work  is  done  by  contractor,  966  n. 
liable  for  damages  to  vessel  at  wharf,  when,  966  n. 
for  carelessness  or  want  of  skill  of  officers,  968. 
application  of  the  doctrine  of  respondeat  superior,  968. 
city  not  liable  for  acts  wholly  ultra  vires,  968-970. 
illustrative  cases,  970. 

not  liable  for  negligence  of  steam  boiler  inspector,  968  n. 
trespass  by  agent  where  corporation  had  no  power,  970  n. 
cases  where  implied  coi-porate  liability  exists  for  wrongful  acts,  971. 
not  liable  for  acts  done  colore  officii,  970  n.,  972. 
but  becomes  liable  by  adopting  such  acts,  972. 
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trespass  for  illegal  seizure  of  property  under  void  assessment,  972  n. ,  973. 

for  trespass  on  the  lands  of  others,  970  n.,  971  n. 

where  municipality  engages  in  ultra  vires  undertaking,  973  a. 

respondeat  superior,  when  applicable  and  when  not,  957,  968,  974  and  notes. 

rule  as  to  negligence  of  co-servants  not  applicable  to  municipal  officers, 

974  n.,  980  n. 
as  to  liability  for  torts  of  contractors,  974  n.     (See  Contractors.) 
liability  of  cities  of  New  York  and  Brooklyn  with  respect  to  acts  of  em- 
ployees of  bridge  trustees,  974  n. 
where  city  is  liable,  court  not  bound  to  regard  change  of  incumbents, 

974  n. 
liability  where  recorder  wrongfully  refuses  bail,  975  n. 
liability  to  fireman  injured  by  reason  of  unsafe  street,  976  n. 
not  liable  for  acts  of  police  officers,  465,  975. 
negligence  of  firemen,  976. 
neglect  to  provide  suitable  fire  apparatus,  976. 
nor  for  failure  to  keep  cisterns  in  repair,  976. 
or  to  provide  adequate  supply  of  water,  976. 
no  implied  corporate  liability  for  faults  of  health  officers,  970  n.,  974  n., 

977. 
nor  for  neglect  in  respect  to  public  health,  977. 
not  liable  for  acts  of  commissioners  of  public  charities,  977. 
as  to  liability  for  acts  of  engineer  or  surveyor,  978,  979. 
for  acts  of  constables  and  other  officers  and  sei-vants,  979  n. 
notice  of  defect  causing  injury,  what  allegation  sufficient,  980  n. 
liability  of  city  in  capacity  of  property-owner,  954,  974  n.,  979  n.,  981  n., 

983  n.,  984-986.     (See  Property.) 
liability  for  negligence  in  construction  and  maintenance  of  sewers,  979  n., 

980  n.,  986  n.     (See  Sewers  and  Drains.) 
and  for  failure  to  keep  them  free  from  obstructions,  980. 
no  liability  for  consequential  damages  for  authorized  acts,  987,  988. 
erroneous  to  make  liability  depend  on  motives  of  the  corporation,  987  n. 
city  not  liable  for  negligence  of  servants  in  cari-ying  out  celebration  of 

holiday,  968  n.,  987  n. 
explosion  of  gas  in  man-hole  of  steam-heating  pipe,  liability,  1015  n. 
corporate  liability  for  acts  of  contractors  and  others,  1027  et  seq. 
as  to  liability  for  grading  and  changing  of   grade  of  streets,  989  et  seq. 
(See  Streets.) 

municipal  power  to  enlarge  liability  by  ordinance,  990  n.  on  p.  1227. 
destruction  of  shade-trees,  663  n.,  990  n.  on.  p.  1222. 
overflow  of  surface  water,  liability  for  damages,  988  n.,  989  n.,  990  n.  on 

p.  1223,  992  n.,  1038.     (See  Surface  Water.) 
liability  in  respect  of  unsafe  and  defective  streets,    996  et  seq.     (See 

Streets.) 
civil  liability  in  respect  to  drains  and  sewers,  1038  et  seq.     (See  Sewers 

AND  Drains.) 
TOWN-COMMON.     (See  Dedication;  Public  Squares  and  Commons.) 
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TOWN-HALL  (see  Public  Buildixgs), 

power  of  Xew  England  towns  to  build,  30. 

conveyance  of  land  for  site  valid,  566,  644  n. 

liability  for  injury  by  reason  of  defective  construction,  964  n. 
TOWNS  (see  Charter;  Division  of  Towns;  Municipal  Corporations; 
New  England  Towns;  Quasi  Corporations), 

of  Europe  in  the  Middle  Ages,  4. 

in  England,  how  constituted  prior  to  1835,  35. 

meaning  of  word,  20  n.,  48  n. 

organization  and  powers  of,  in  different  States,  41  n. 

extent  of  legislative  power  over,  45  n.,  54,  68,  75  n. 

legislative  control  over  township  funds,  62  n. 

election  to  determine  whether  newly  erected  township  should  be  con- 
tinued, 44. 

private  rights  which  legislature  cannot  destroy,  68  n. 

payment  of  debts  on  dissolution,  63  n. 

disposition  of  trust  funds  and  property  on  division,  80  n.,  187,  188. 

division  of,  mandamus  to  compel  apportionment  of  money,  831  n. 

power  to  issue  commercial  paper,  122  n.,  123,  127  n. 

power  to  aid  railways,  153-164,  509.     (See  Railroads.) 

change  into  city  corporation,  181  n.,  314  n.,  335. 

city  formed  from  part  of  town,  property  rights  of  town,  188  n.,  189. 

unlawful  payments  sanctioned  by  township  committee,  people  not  bound, 
234  n. 

power  to  rescind  previous  action,  290. 

record  of  proceedings  of  township  trustees,  301  n. 

power  to  license  must  be  plainly  conferred,  364  n. 

erection  of  county  buildings  on  public  square  of  town,  645. 

until  incorporated  streets  are  under  control  of  county,  678  n. 

repair  of  bridges  on  boundary  line,  728  n. 

not  authorized  to  purchase  and  hold  tax  certificates,  820  n. 

mandamus  against  county  to  enforce  judgment  against  township,  850  n. 

attempt  of  city  to  exercise  jurisdiction  within  town  restrained,  907  n. 

not  impliedly  liable  to  civil  action  for  neglect  of  duty,  963. 

liability  for  damages  where  officers  act  ultra  vires,  970. 
TOWNSHIP.     (See  County;  Division  of  Towns;  Quasi  Corporations; 

Towns.) 
TOWNS  IN   NEW  ENGLAND.      (See  New  England   Towns;   Quasi 

Corporations.) 
TOWN   PL.\TS.     (See  Dedication;  Plat.) 
TRADE  (see  Avocations;  Occupations), 

by-laws  in  restraint  of,  void,  319  n.  on  p.  398,  321  n.,  323,  324,  393. 

may  be  regulated,  323-326. 

power  to  license  and  tax  trades,  357,  785,  791,  793.     (See  Licenses.) 

criminal  conspiracies  in  restraint  of,  323  n. 

prescriptive  customs  in  restraint  of,  324. 

monopolies  invalid,  362.     (See  Monopolies.) 

offensive  trades  and  occupations,  374  n.,  405  n.  on  p.  473. 
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TRADE  —continued. 

indirect  injury  to,  992  n.,  1019  n. 
TRANSIENT   TRADERS.     (See  Peddlers.) 
TRAP-DOORS, 

in  sidewalks,  usage,  734. 
TRAVEL  (see  Ordinances;  Police  Power  and  Regulation;  Streets). 

rate  of  speed  on  streets  regulated,  393,  713  n. 

where  street  is  used  for  purposes  other  than  travel,  liability  for  defects, 
1000  n.,  1018  n. 

"  travel,"  "traveller,"  have  no  technical  legal  significance,  1000  n. 
TREASURER  (see  Chap.  IX.  on  Municipal  Officers), 

his  personal  responsibility,  237  n.  on  p.  323,  447  n.,  859  n. 

entitled  to  sue  in  his  own  name  for  penalties,  416  n. 

liability  of  corporation  for  acts  of,  972  n. 
TREES, 

power  to  protect,  in  streets  and  public  places,  399,  663  n. 

shade-trees  upon  edge  of  street  not  obstructions,  680  n. 

in  grading,  shade-trees  may  be  removed,  686  n.,  688. 

liability  of  corporation  for  destruction  of,  663  n.,  990  n.  on  p.  1222. 
TRESPASSES.     (See  Torts.) 
TRIAL  BY  JURY,  432  et  seg.    (See  Jury;  Municipal  Courts;  Offences; 

Summary  Conviction.) 
TRUSTEES  AND  TRUST  PROPERTY.    (Treated  in  Vol.  II.  Chap.  XV. 
ON  Corporate  Property.) 

municipal  corporations  may  be  trustees  for  certain  purposes,  64,  567. 

act  conferring  title  to  land  as  ancillary  to  execution  of  a  public  trust,  68. 

reimbursement  out  of  trust  funds,  148  n. 

capacity  to  execute  trusts  not  affected  by  repeal  of  charter  and  new  organ- 
ization, 172  n. 

charitable  trusts  in  England,  567  n. 

legislature  may  divest  municipality  of  power  to  administer  trusts,  68,  567. 
and  appoint  new  trustees,  567. 

legislature  or  chancery  may  in  proper  cases  appoint,  573  n.,  631  n. 

legislative  control  over  trust  property,  80. 
lands  held  for  use  of  schools,  80  n. 

municipal  corporations  may  be  trustees  for  their  own  benefit,  566  567. 

or  for  charities  within  the  scope  of  their  duties,  567. 

effect  of  mistake  in  name  of  corporate  devisee,  180,  572  n. 

funds  must  be  applied  as  prescribed  in  will,  187  n. 

cannot  be  trustees  for  objects  utterly  foreign  to  their  purposes,  573. 

equity,  when  necessary,  will  appoint  trustees  and  compel  execution  of 
trust,  64,  169,  567. 

devise  to  the  city  of  Philadelphia  by  Mr.  Girard,  to  educate  and  support 
indigent  orphan  boys,  sustained,  568. 

legislative  power  over  city  as  trustees,  80,  567  n. 

McDonough's  will,  for  the  education  of  the  poor  of  New  Orleans   and 
Baltimore,  sustained,  569. 

iimilar  devise  by  Mr.  McMicken  to  Cincinnati,  sustained,  570. 
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TRUSTEES   AND   TRUST   FROFERTY  — continued. 

Mr.  Mullanphy's  devise  to  St.  Louis,  for  the  benefit  of  poor  emigrants  and 
travellers,  sustained,  571. 

devises  to  cities  for  hospitals,  &c.,  are  valid,  572. 

other  instances  of  valid  charitable  gifts  to  municipal  corporations,  stated, 
572  n. 

when  conveyance  passes  full  title,  and  not  in  trust,  562,  576  n. 

may  alienate  property  held  in  fee,  575  n.,  589.     (See  Dedication.) 

conveyance  by  trustees  executed  in  their  individual  names,  582  n. 

equity  jurisdiction  over  trust  property,  909,  910.     (See  Equity.) 

fiduciary  relations  of  municipal  officers,  444. 
TRUST  FUNDS 

cannot  be  used  for  corporate  objects,  80. 
TUNNEL, 

authority  to  build,  and  what  it  implies,  658  n. 

construction  within  limits  of  street,  right  of  abutter  to  compensation, 
995. 
TURNPIKE  ROAD, 

in  street,  control  over,  679  n. 

paving  street  occupied  by,  752  n.  on  p.  921. 

legislature  may  establish  gate  in  street  of  city,  657  n. 

right  of  city  to  recover  street  on  expiration  of  company's  charter,  679  n. 

ULTRA  VIRES, 

distinction  between  contracts  ultra  vires  and  illegal  contracts,  936. 

corporation  may  make  the  defence  of,  457,  45S,  462,  504,  935,  968. 
estoppel  when  contract  is  wholly  or  partly  executed,  444,  575  n. 

contracts  in  excess  of  lawful  power  void,  130  n.,  149,  152,  447,  457,  935. 
(See  Contracts.) 

affixing  seal  to  ultra  vires  contract  will  not  bind  corporation,  190  n.,  457  n. 

contracts  of  suretyship,  471.     (See  Guarantee.) 

acts  of  township  committee  ultra  vires,  people  not  bound,  234  n. 

ordinance  ultra  vires,  license  to  sell  liquor,  364  n. 

no  corporate  liability  for  acts  wholly  ultra  vires,  89,  168,  968-970. 

ratification  of  unauthorized  acts  and  contracts,  77  n.,  96  n.,  463-465,  544, 
578. 

agreement  to  submit  to  arbitration  assessment  of  damages  for  land  taken, 
621  n. 

equity  will  entertain  jurisdiction  where  corporation  or  officers  act  ultra  vires^ 
922. 

where  municipality  engages  in  ultra  vires  undertaking,  973  a. 

constitutionality  of  validating  acts,  78,  79,  544. 
UNAUTHORIZED  CONTRACT  (see  Contracts;  Ultra  Vires), 

not  binding,  133,  935. 
UNAUTHORIZED  ELECTION, 

votes  cast  at,  are  nullities,  197. 
UNCOLLECTED  TAXES  (see  Taxation  and  Local  Assessments), 

no  vested  right  in,  767. 
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UNDERGROUND  RAILWAYS.    (See  Railroads.) 
UNITED  STATES, 

municipal  institutions  of,  8  a-8  d,  9. 

decentralized  system  of  government,  10. 

may  take  bonds  and  securities,  214  n. 

land  may  be  taken  for  use  of,  597  n. 

as  to  condemnation  of  land  owned  by,  597  n. 

may  dedicate  streets  and  public  places,  597  n.,  635  n.,  640  n. 

not  bound  by  statutes  of  limitation,  668. 
UNITED  STATES  COURTS.  (See  Bonds,  Municipal;  Federal  Courts; 

Mandamus  ;  Railroads.) 
UNREASONABLE  ORDINANCES, 

are  not  binding,  319-326. 

legislative  authority  to  adopt,  328.        \ 
UNSAFE  STREETS, 

liability.     (See  Streets.) 
USAGE, 

as  affecting  municipal  powers,  92,  93,  734. 

in  construing  doubtful  words,  93  n. 

ordinances  not  sustainable  on  ground  of,  324. 

right  of  forfeiture  of  property  cannot  be  derived  from  usage,  345. 

as  affecting  abutters'  rights  with  respect  to  doors,  iron  gratings,  &c.,  734. 
USER, 

proof  of  corporate  existence  by,  84. 

acceptance  of  charter  shown  by,  34. 

necessary  to  authorize  quo  warranto,  903. 

whether  ratification  of  contract  may  be  implied  from,  464. 

effect  of,  to  establish  dedication  of  property  to  public  use,  637-639. 

of  land  as  street,  estoppel  to  deny  that  it  is  a  legal  highway,  1009. 
USURPATION.     (See    Franchises;    Office  and  Officer;    Quo  War- 
ranto.) 
USURY, 

in  corporation  securities,  506  n. 

new  note  of  city  in  place  of  usurious  note,  448  n. 

defence  of,  in  respect  to  warrants,  504. 

VACANCY  IN  OFFICE,  222,  247,  256. 

of  mayor  of  old  English  municipality,  effect,  35. 

"  vacancy  "  construed,  222  n. 

by  removal  from  territorial  limits,  195  n.  on  p.  278.     (See  Residence.) 

absence  of  mayor  from  city,  222. 

by  resignation,  and  office  how  resigned,  224.     (See  Resignation.) 

by  accepting  incompatible  office,  225. 

by  abandonment,  228. 

caused  by  valid  amotion,  256. 

in  election  contests,  when  a  question  for  the  courts,  204. 

appointment  to  fill  vacancy,  207  n.  on  p.  290. 
VACATION  OF  STREET,  650  u.,  651,  666,  995  n.,  995  c,  n.  on  p.  1241. 
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VAGRANTS, 

power  to  arrest  and  fine,  401. 

confine,  401  n. 
vagrant  act  of  Illinois  held  unconstitutional,  427  n.  on  p.  495. 
VALIDITY, 

of  by-laws  is  a  question  for  the  court,  not  the  jury,  327. 
proper  action  in  which  to  test,  420. 
will  not  be  presumed  by  courts,  423. 
VALIDATING  ACTS.     (See  Curative  Acts.) 
VEHICLES  (see  Pedestrians  ;  Streets), 

regulation  and  taxation  of,  324,  355  n.,  357,  359,  362  n. 

speed  regulated,  393,  713  n. 

use  of  streets  by,  677  n.,  682,  730  n. 

nuisances  in  streets,  374  n.  on  p.  449,  661  n.  on  p.  788. 

pedestrians  and  vehicles  have  equal  rights,  683  n. 

taxation  of  vehicles  using  paved  streets,  682  n.,  792  n. 

where  railway  track  is  so  laid  as  to  prevent  vehicles  from  standing  in  street, 

722  n.,  723  n. 
whether  negligence  of  driver  may  be  imputed  to  person  riding,  1020  n. 
VENICE 

in  the  Middle  Ages,  5. 
VERMONT, 

towns  in  (see  Towns  in  New  England), 
as  to  assessment  for  local  improvements,  761  n.  on  p.  938. 
rule  as  to  liability  for  unsafe  streets  and  highways,  1000  and  note. 
VESSELS  AND  BOATS, 

quarantine  regulations,  370,  371  n. 
power  to  tax,  787,  788. 
VESTED  RIGHTS  (see  Constitutional  Provisions;  Contracts;  Cred- 
itors; Repeal), 
may  arise  under  charter  of  municipal  corporation,  54. 
of  inhabitants  of  annexed  district,  63. 

general  power  in  municipal  charter  cannot  interfere  with,  88  n. 
repeal  of  ordinances  cannot  operate  retrospectively  to  impair,  314. 
ordmances  must  not  interfere  with,  393  n. 
licenses  to  sell  liquor  do  not  create,  363  n. 
not  impaired  by  re-assessment,  814. 
municipality  has  no  vested  right  to  fines,  57  n. 
nor  in  profits  arising  from  licenses,  62. 
or  to  wharfage,  103  n.  on  p.  166. 
no  vested  rights  in  uncollected  taxes,  767. 
VIADUCT, 

railroads   may  be  required  to  erect  viaducts  over  tracks  at  crossings, 

713  n. 
city  liable  to  abutters  for  constructing  viaduct  in  street,  990  n.  on  p.  1221, 
995  c. 
VICTUALLING  HOUSES, 

power  to  regulate  and  to  license,  357  n.,  361. 
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VIOLATIONS 

of  municipal  law,  summary  prosecutions,  428,  433. 
VIRGINIA, 

validity  of  municipal  subscription  to  stock  of  railroads,  153  n. 

municipal  courts,  427  n. 

taxation  by  counties  under  Constitution,  740  n. 

equality  and  uniformity  of  taxation,  750  n. 

local  taxation  for  local  purposes,  752  u.  on  p.  919. 
VOID, 

acts,  89,  168,  968-970. 

assessments,  legislative  ratification,  77,  78.     (See  Curative  Acts.) 

bonds,  action  to  recover  money  paid  for,  938. 

contracts  with  officers,  444. 
VOLUNTARY  ACCEPTANCE 

of  damages  for  the  taking  of  private  property,  593. 
VOLUNTARY  PAYMENT 

of  illegal  taxes  and  fines,  not  recoverable  back,  939-947. 
VOTER  AND  VOTING  (see  Elections;  Non-Resident;  Office;  Resi- 
dence), 

vote  of  people  on  local  questions,  44. 

charter  fixes  the  qualifications  of  voters,  39. 

"  majority  of  legal  voters,"  44  n.  on  p.  79,  164  n.,  551  n. 

"  two  thirds  of  qualified  voters,"  157  n.,  511  n.,  519  n.,  542  n. 

mode  of  voting  registration,  195  and  n. 

whether  plurality  vote  sufficient  to  elect,  277  n, 

votes  for  disqualified  person,  196. 

effect  when  ineligible  person  receives  majority,  196. 

votes  at  unauthorized  elections  are  nullities,  197. 

informality  or  irregularity,  197  n.,  198. 

illegal  or  improper  votes,  effect  of  receiving,  199. 

voting  papers  in  England,  198  n. 

popular  vote  as  a  condition  precedent  to  issue  of  bonds,  519. 

mandamus  to  compel  canvass  of  votes,  840. 

voter  entitled  to  mandamus  to  compel  holding  of  election,  865. 
may  become  relator  in  quo  warranto  proceedings,  900  n. 
VOTES.     (See  Voter  and  Voting.) 

WAGONS.     (See  Vehicles.) 
WAIVER, 

of  irregularities  in  issue  of  bonds,  554. 

of  errors  in  proceeding  by  acceptance  of  damages  for  property  taken, 

593. 
of  notice  in  condemnation  proceedings,  606  ri. 
land-owner  may  waive  constitutional  or  statutory  provisions  for  his  benefit, 

605  n. 
of  objections  to  validity  of  local  assessment,  804  n. 
WALL, 

liability  for  fall  of  unsafe  wall,  950  u.,  1013  n. 
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WALLS  IN   COMMON, 

municipal  power  to  regulate,  151. 
WARDS, 

division  of  corporation  into,  39. 

taxation  of  annexed  wards  to  pay  previous  debts  of  city,  63. 
WARRANT  FOR  ARREST   (see^AuKEST), 

power  of  police  officers  to  arrest  without  a  warrant,  210,  211,  414  n. 
WARRANTS.     (See  Orders  or  Warrants.) 
WARRANTY, 

liability  on  covenant  of,  581  n. 
WASHINGTON, 

constitutional  provision  in   respect  to  property  taken  or  "damaged," 
618  n. 
WATER  AND  WATER-WORKS  (see  Charter;  Monopolies ;  Resek voir), 
city  may  procure  supply,  27,  146,  443  n.,  568  n. 
nature  of  municipal  power  respecting,  58,  909,  920  n. 
water  committee  held  to  be  agents,  not  officers,  59  n. 
water  commissioners  are  municipal  officers,  58. 

power  of  legislature  to  appoint,  58,  58  a. 
city  has  no  right  to  divert  watercourse,  146  n. ,  1038. 
exercise  of  powers  beyond  city  limits  in  respect  to  supply,  182  n. 
land  may  be  condemned  for  purpose  of  supplying,  146  n.,  597,  610. 
duties  and  liabilities  under  contract  for  building  works  considered,  470  n. 
power  to  contract  for  supply  of,  does  not  authorize  purchase  of  site  for 

works,  562  n. 
water-works  of  city  not  liable  to  sale  under  execution,  576  n. 
power  of  city  to  mortgage  water-works  to  secure  bonds,  579. 
where  city  leased  its  water-works  to  an  individual,  580  n. 
by-laws  in  respect  to  supply  to  citizens  must  be  reasonable,  320. 
consumers  cannot  be  required  to  put  in  expensive  meters,  322  n. 
liability  of  owner  of  corner  lot  for  pipe  laid  in  both  streets,  811  n. 
obligation  of  consumer  to  pay  water-rents   rests   on   implied  contract, 

821  n. 
lien  of  such  water-rents,  821  n. 
city  may  be  restrained  from  illegally  cutting  off  supply  of  water,  920  n. 

on  p.  1116. 
payment  of  license  under  threat  of  turning  off  water  held  compalsory, 

943  n. 
street  negligently  rendered  unsafe  by  stream  thrown  from  hydrant,  982. 
liability  of  city  as  owner  of  water-works,  954,  974  n.,  981  n.,  984,  985  n. 
liability  of  city  of  New  York  as  owner  of  Croton  water-works,  974  n.,  984. 
where  corporation  was  trustee  of  funds  raised  from  water-rates,  equity, 

909,  920  n. 
in  suits  for  damages  from  overflow,  law  is  same  as  in  cases  of  mill-dams, 

985  n. 
impure  water  in  free  public  well  in  street,  liability,  985  a. 
right  of  abutter  to  compensation  for  damages  from  overflow,  988  n., 
989  n.,  990  n.  on  p.  1223,  992  n.     (See  Surface  Water.; 
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WATER  AND   WATER-WORKS -continued. 

power  of  city  to  contract  with  foreign  corporation,  697  n. 

monopolies  in  favor  of  water  companies,  68  a,  n.  on  p.  117,  362  n.  on  p. 
431,  443  n.,  691,  695  n.,  697  n. 

who  may  contest  validity  of  ordinance  giving  exclusive  right,  692  n.,  916  n. 

water  company  held  to  be  a  public  corporation,  52  n. 

company  compelled  to  lower  pipes  to  conform  to  new  grade,  697  n. 

liability  for  escape  of  water  from  pipes  through  negligence,  697  n. 

water-pipes  in  streets,  697.     (See  Monopolies.) 

taxation  of  water  companies,  789. 
WATERCOURSE, 

city  has  no  right  to  divert,  146  u. 

municipal  corporation  liable  for  wrongfully  obstructing,  980  n.,  986  n. 

distinction   between    natural    streams   and   sm-face   water,   1038.     (See 
Rivers  ;   Surface  Water.) 
WATER   POWER, 

for  public  grist-mill  is  a  work  of  internal  improvement,  508  n. 
WAYS.     (See  Streets.) 
WEIGH-MASTER, 

construction  of  power  to  appoint,  207  n.,  330  n. 

ordinance  requiring  grain  to  be  weighed  by,  391. 
WELL.     (See  Public  Well.) 
WEST  VIRGINIA, 

rule  as  to  liability  for  change  of  grade  of  streets,  990  n.  on  p.  1224. 

constitutional  provision  requiring  compensation  for  property  "  damaged," 
995  c,  n.  on  p.  1245. 
WHARVES, 

power  to  erect,  frequently  conferred  on  municipal  corporations,  27,  103. 

may  be  conferred  by  the  States,  subject  to  Federal  restrictions,  103.  ■ 

right  to  erect  public  wharves  and  demand  tolls  is  a  franchise,  108.  ' 

delegation  of  powers  in  respect  to,  96  n. 

municipality  may  delegate  power  to  construct  breakwater,  110  n.  ou  p. 
175. 

exclusive  right  to  erect  and  maintain,  103  n.     (See  Legislature.) 

public  wharf  on  private  property,  103. 

powers  as  to  wharves  and  wharfage  may  be  revoked,  68,  103,  110  n. 
not  touching  property  acquired,  68. 

legislature  may  establish  harbor  and  dock  lines,  107. 

when  pilot  and  harbor  regulations  valid,  103  n. 

right  to  charge  wharfage,  27,  68  n.,  103,  108,  112. 

wharfage  not  a  tax,  105  n. 

city  can  collect  wharfage  only  for  use  of  its  own  wharves,  68  n. 

charge  must  be  reasonable,  103  n. 

"  wharfage  "  and  "  duty  of  tonnage,"  distinction,  103  n. 

municipality  has  no  vested  right  to  wharfage,  103  n. 

right  of  wharfage  a  property  right,  107. 

effect  of  repeal  of  power  to  levy  and  collect  wharfage,  70  n. 

suits  for  wharfage,  Jurisdiction  of  State  courts,  108  n. 
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public  aud  private  wharves,  difference,  104. 

rights,  duty,  and  liability  of  public  wharf  owner,  105. 

rights  of  riparian  proprietor,  106, 109,  634.    (See  Riparian  Proprietor.) 
limitations  on,  107. 

grants  of  land  under  water,  rights  of  wharfage,  106  n.,  107  n. 

right  to  erect  by  other  than  riparian  owner,  106  n. 

liability  of  city  for  injury  to  private  wharf,  110  u.  on  p.  176. 

extent  of  municipal  power,  110  n.  on  p.  177. 

respective  rights  of  riparian  owner  and  municipal  authorities,  110  n.  on 
p.  177. 

rights  of  municipality  as  riparian  proprietor,  109,  634,  649. 

powers  of  municipality  as  to  wharves,  110-112,  649. 

right  to  wharf  out,  107  n.,  109  u.,  563  n. 

dedication  of  property  for,  649. 

summary  proceeding  to  remove  private  wharf,  374. 

power  to  regulate  does  not  give  right  to  define  line  of  high-water  mark, 
375  n. 

paved  street  extending  to  the  water's  edge  may  be  designated  as  a  wharf, 
104  n.  on  p.  168. 

land  condemned  for,  city  cannot  lease  to  private  elevator  company,  595  n. 

municipality  may  erect  wharves  at  ends  of  streets,  106  n.,  110,  634  n. 

as  to  wharves  in  public  streets,  660  n. 

as  to  uniformity  in  wharfage  and  dockage  duties,  755  n. 

public  wharf  is  not  taxable,  773  n. 

lease  of  wharf  by  city,  taxpayer  may  enjoin,  914  n. 

municipal  liability  as  respects  wharves,  105  n.,  113,  980,  981  n. 

bill  in  equity  to  have  wharfage  ordinance  declared  void,  924  n. 

docks  built  by  city  under  legislative  act,  974  n. 

city  liable  for  negligently  failing  to  have  string-piece  on  the  dock,  980  n., 
1005  n. 

review  of  the  English  dock  cases,  983  n. 

liability  of  city  for  damage  to  vessel  moored  at  wharf,  966  n. 

liability  of  city  for  drain  at  end  of  wharf,  1047,  1049  n. 
WIDTH   OF   STREET,  639,  680  n.,  1008.     (See  Streets.) 
WU^L   (see  Trustees  axd  Trust  Property), 

mistake  in  name  of  corporate  devisee,  180,  572  n.     (See  Name.) 

power  of  corporation  to  take  by  devise,  566,  567  et  seq. 

funds  must  be  applied  as  prescribed  in  will,  187  n. 
WINDOWS, 

opening  upon  the  way  or  street,  usage,  734.     (See  Purpresttjre.) 
WISCONSIN, 

powQr  to  levy  taxes  for  extra-municipal  purposes,  50. 

doctrine  in,  as  to  borrowing  money,  118. 

validity  of  municipal  subscription  to  stock  of  railroads,  158  n. 

municipal  courts  in,  427  n.  on  p.  495. 

English  statutes  of  mortmain  not  in  force,  562  n. 

jury  to  determine  necessity  for  taking  private  property,  619  n. 
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measure  of  damages  for  land  taken,  624  n. 

uniformity  of  taxation,  750  n. 

assessment  against  abutter  for  local  improvements,  753. 

rule  as  to  mandamus  in  favor  of  creditors,  849  n. 

statute  of  Anne  as  to  quo  warranto  adopted  in,  888  n. 
"WITHIN   THE   CORPORATION," 

what  property  is,  for  purposes  of  taxation,  786-788. 
WITNESSES    (see  Evidence), 

in  corporation  court,  431. 
WOODEN   BUILDINGS  (see  Fike  ;  Police  Power  and  Regulation), 

power  to  prevent  erection  within  fire  limits,  405. 

ordinance  to  prohibit  erection  of,  309  n. 

may  become  nuisances  by  the  way  used,  374  n.  ou  p.  450. 

equity  will  not  enjoin  erection  of,  405  n. 
WORDS   OF   INCORPORATION   (see  Charter), 

no  prescribed  form  necessary,  42. 
WRIT  OF  ERROR   (see  Appeal;  Certiorari), 

to  municipal  courts,  440,  929,  930  n. 

effect  of,  on  right  to  mandamus,  830  n. 

effect  of,  on  right  to  certiorari,  929. 

on  refusal  of  court  to  allow  claimant  to  office  to  file  information,  905  n. 

proceedings  for  mandamus  reviewable  in  error,  884  n. 
WRIT  OF  INJUNCTION.     (See  Injunction.) 
WRIT   OF   MANDAMUS.     (See  Mandamus.) 
WRIT   OF   PROHIBITION.     (See  Prohibition.) 
WRIT   OF   QUO   WARRANTO.     (See  Quo  Warranto.) 
WYOMING, 

doctrine  as  to  power  to  borrow  money,  119  n. 

YEAS  AND  NAYS.     (See  Ayes  and  Nays.) 
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